PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 7. BANKING AND SECURITIES

PART 6. CREDIT UNION
DEPARTMENT

CHAPTER 91. CHARTERING, OPERATIONS,
MERGERS, LIQUIDATIONS

SUBCHAPTER K. CREDIT UNION
DEVELOPMENT DISTRICTS

7 TAC §91.2000

The Credit Union Commission (the Commission) proposes an
amendment to §91.2000, relating to the purpose and scope
of implementation of credit union development districts under
Texas Finance Code, Chapter 279. The Commission proposes
this amendment as a result of its regular rule review under
Texas Government Code §2001.039.

The proposed amendment to §91.2000 corrects a reference to
the Texas Tax Code relevant to the Tax Increment Financing Act
or the Property Redevelopment and Tax Abatement Act.

FISCAL NOTE ON STATE AND LOCAL GOVERNMENTS.
John J. Kolhoff, Commissioner, has determined that for the first
five-year period the proposed amendment is in effect, there
are no reasonably foreseeable implications relating to cost or
revenues of state or local governments, under Government
Code §2001.024(a)(4), as a result of enforcing or administering
the amended rule, as proposed.

PUBLIC BENEFIT/COST NOTE. Mr. Kolhoff has determined,
under Government Code §2001.024(a)(5), that for the first five-
year period the amended rule is in effect, the public benefit of
rule clarity will provide improved guidance to the industry. He
further has determined there will be no probable economic cost
to the credit union system or to persons required to comply with
the rule.

IMPACT ON LOCAL EMPLOYMENT OR ECONOMY. There is
no reasonably forecasted effect on local economy for the first
five years that the proposed amendment is in effect. Therefore,
no economic impact statement, local employment impact state-
ment, nor regulatory flexibility analysis is required under Texas
Government Code §§2001.022 or 2001.024(a)(6).

COST TO REGULATED PERSONS (COST-IN/COST-OUT).
This proposal is not subject to Texas Government Code
§2001.0045, concerning increasing costs to regulated persons,
because this agency is a Self-Directed Semi-Independent
(SDSI) agency under Finance Code Chapter 16 and is exempt
from that cost provision.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES, MI-
CROBUSINESSES, AND RURAL COMMUNITIES. Mr. Kolhoff
has also determined that for each year of the first five years the
proposed amendment is in effect, there will be no reasonably
forecasted adverse economic effect on small businesses, mi-
cro-businesses, or rural communities as a result of implementing
these amendments, and, therefore, no regulatory flexibility
analysis, as specified in Texas Government Code §2006.002 is
required.

GOVERNMENT GROWTH IMPACT STATEMENT. In compli-
ance with Texas Government Code §2001.0221, the Board has
prepared a government growth impact statement.

Unless indicated below, for each year of the first five years that
the rule will be in effect, the rule will not:

--create or eliminate a government program;

--require the creation of new employee positions or the elimina-
tion of existing employee positions;

--require an increase or decrease in future legislative appropria-
tions to the agency;

--lead to an increase or decrease in the fees paid to the depart-
ment;

--create new regulations;
--expand, limit or repeal existing regulation;

--increase or decrease the number of individuals subject to the
rule's applicability; or

--positively or adversely affect this state's economy.

TAKINGS IMPACT ASSESSMENT. No private real property in-
terests are affected by this proposal, and the proposal does not
restrict or limit an owner's right to his or her property that would
otherwise exist in the absence of government action. Therefore,
the rule does not constitute a taking under Texas Government
Code §2007.043.

ENVIRONMENTAL RULE ANALYSIS. The proposed rule is not
a "major environmental rule" as defined by Government Code
§2001.0225. The proposed rule is not specifically intended to
protect the environment or to reduce risks to human health from
environmental exposure. Therefore, a regulatory environmental
analysis is not required.

REQUEST FOR PUBLIC COMMENT. Written comments on the
proposed amendments may be submitted in writing to John J.
Kolhoff, Commissioner, Credit Union Department, 914 East An-
derson Lane, Austin, Texas 78752-1699 or by email to CUD-
Mail@cud.texas.gov. To be considered, a written comment must
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be received on or before 5:00 p.m. on the 31st day after the date
the proposal is published in the Texas Register.

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Finance Code, §15.402, which authorizes the
Commission to adopt reasonable rules for administering Texas
Finance Code, Title 2, Chapter 15 and Title 3, Subtitle D.

STATUTORY SECTIONS AFFECTED. The statutory provisions
affected by the proposed amendments are contained in Texas
Finance Code, Chapter 15 and Title 3, Subtitle Z specifically
§279.101 - 105.

$91.2000.  Purpose and Scope.

(a) This subchapter implements Tex. Fin. Code §279.001 et
seq. regarding the establishment of credit union development districts.

(b) This subchapter does not affect or circumvent require-
ments under the Tax Increment Financing Act or the Property
Redevelopment and Tax Abatement Act (Tex. Tax [Gevs] Code,
Chapters 311 and 312, respectively), including requirements for
designation of an area as a municipal or county reinvestment zone or
for authorization to enter into a tax abatement agreement.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,
2019.

TRD-201904090

John J. Kolhoff

Commissioner

Credit Union Department

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 837-9236

¢ ¢ ¢

CHAPTER 95. SHARE AND DEPOSITOR
INSURANCE PROTECTION

SUBCHAPTER B. LIQUIDATING AGENTS
7 TAC §95.200

The Credit Union Commission (the Commission) proposes
amendments to §95.200, relating to notice by the Department
to a deposit insurer when taking possession of the assets of a
credit union, the appointment of a deposit insurer as a liquidating
agent, and the subrogation of the members rights to the deposit
insurer in the event coverage is provided by a deposit insurance
provider. The Commission proposes the amendments as a
result of its regular rule review under Texas Government Code
§2001.039.

The proposed amendments to §95.200 would allow the Depart-
ment to name a liquidating agent other than a deposit insurer
as authorized under the Texas Finance Code, ensure consis-
tent language relative to both federal and private deposit insur-
ance providers, and reference the guidelines for liquidation ac-
tion found within the Texas Finance Code §126.201 instead of
reiterating the specific guidelines within the rule.

FISCAL NOTE ON STATE AND LOCAL GOVERNMENTS. John
J. Kolhoff, Commissioner, has determined that for the first five-
year period the proposed amendments are in effect, there are
no reasonably foreseeable implications relating to cost or rev-

enues of state or local governments, under Government Code
§2001.024(a)(4), as a result of enforcing or administering these
amendments, as proposed.

PUBLIC BENEFIT/COST NOTE. Mr. Kolhoff has determined,
under Government Code §2001.024(a)(5) that for the first five-
year period the amended rule is in effect, the public benefit of
rule clarity will provide improved guidance to the industry. He
further has determined there will be no probable economic cost
to the credit union system or to persons required to comply with
the rule.

IMPACT ON LOCAL EMPLOYMENT OR ECONOMY. There is
no reasonably forecasted effect on local economy for the first five
years that the proposed amendments are in effect. Therefore,
no economic impact statement, local employment impact state-
ment, nor regulatory flexibility analysis is required under Texas
Government Code §§2001.022 or 2001.024(a)(6).

COST TO REGULATED PERSONS (COST-IN/COST-OUT).
This rule proposal is not subject to Texas Government Code
§2001.0045, concerning increasing costs to regulated persons,
because this agency is a Self-Directed Semi-Independent
(SDSI) agency under Finance Code Chapter 16 and is exempt
from that cost provision.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. Mr. Kolhoff has also
determined that for each year of the first five years the proposed
rule is in effect, there will be no reasonably forecasted adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities as a result of implementing these amendments,
and, therefore, no regulatory flexibility analysis, as specified in
Texas Government Code §2006.002 is required.

GOVERNMENT GROWTH IMPACT STATEMENT. In compli-
ance with Texas Government Code §2001.0221, the Board has
prepared a government growth impact statement.

Unless indicated below, for each year of the first five years that
the rule will be in effect, the rule will not:

create or eliminate a government program;

require the creation of new employee positions or the elimination
of existing employee positions;

require an increase or decrease in future legislative appropria-
tions to the agency;

lead to an increase or decrease in the fees paid to the depart-
ment;

create new regulations;

expand, limit or repeal existing regulation

increase or decrease the number of individuals subject to the
rule's applicability;

positively or adversely affect this state's economy.

TAKINGS IMPACT ASSESSMENT. No private real property in-
terests are affected by this proposal, and the proposal does not
restrict or limit an owner's right to his or her property that would
otherwise exist in the absence of government action. Therefore,

the rule does not constitute a taking under Texas Government
Code §2007.043.

ENVIRONMENTAL RULE ANALYSIS. The proposed rule is not
a "major environmental rule" as defined by Government Code,
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§2001.0225. The proposed rule is not specifically intended to
protect the environment or to reduce risks to human health from
environmental exposure. Therefore, a regulatory environmental
analysis is not required.

REQUEST FOR PUBLIC COMMENT. Written comments on the
proposed amendments may be submitted in writing to John J.
Kolhoff, Commissioner, Credit Union Department, 914 East An-
derson Lane, Austin, Texas 78752-1699 or by email to CUD-
Mail@cud.texas.gov. To be considered, a written comment must
be received on or before 5:00 p.m. on the 31st day after the date
the proposal is published in the Texas Register.

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Finance Code, §15.402, which authorizes the
Commission to adopt reasonable rules for administering Texas
Finance Code, Title 2, Chapter 15 and Title 3, Subtitle D.

STATUTORY SECTIONS AFFECTED. The statutory provisions
affected by the proposed amendments are contained in Texas
Finance Code Chapter 15 and Title 3, Subtitle D specifically
§126.201.

$§95.200. Notice of Taking Possession; Appointment of Liquidating
Agent; Subordination of Rights.

(a) The department shall give prompt notice to the NCUA
or other [the] applicable insuring organization whenever the com-
missioner through conservatorship takes possession of the property
and assets of a respective insured [federally-insured] or participating
credit union. The Department shall give further prompt notice of the
Commissioner's intent [whenever the commissioner determines]| to
liquidate the property and assets of such insured [federally- insured]
or participating credit union.

(b) Ifthe commissioner finds [that the elosing of a eredit union
and] the liquidation of the credit union's assets is prudent under the
guidelines established by Texas Finance Code §126.201 [are in the pub-
and ereditors; the NCUA o, alternatively], the insuring organization
may [shall] be appointed liquidating agent for [the purpese of liquida-
tion or the winding up of the affairs of] the credit union.

(¢) When any member's share or deposit account is paid, the
NCUA or, alternatively, the insuring organization shall be subrogated
to all rights of the member, up to the amount paid by the NCUA or the
insuring organization to such member.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,
2019.

TRD-201904092

John J. Kolhoff

Commissioner

Credit Union Department

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 837-9236

L4 L4 ¢
PART 7. STATE SECURITIES BOARD
CHAPTER 102. COMPLAINT PROCESS

7 TAC §§102.1 - 102.6

The Texas State Securities Board proposes a new Chapter 102,
§§102.1-102.6, concerning the Agency's Complaint Process,
pursuant to House Bill (HB) 1535 amendments to §2-6 of the
Texas Securities Act, during the 86th legislative session, which
became effective September 1, 2019. Specifically, §2-6 of
the Act was amended to require the Agency to maintain a
system to promptly and efficiently act on complaints; to maintain
information about the parties to the complaint, subject matter
of the complaints, a summary of the results of the review or
investigation of the complaint, and its disposition; to make infor-
mation available describing the Agency's complaint procedures;
and to periodically notify the complaint parties of the status
of the complaint until final disposition unless the notice would
jeopardize a law enforcement investigation.

The new provisions would also implement a recommendation
made by the Texas Sunset Advisory Commission to lay out and
describe all phases of the Agency's complaint process, includ-
ing the steps that precede contested cases at the State Office
of Administrative Hearings, so that they are available to the pub-
lic. As recommended by the Sunset Commission, the proposed
new rules would summarize the Agency's existing procedures
for handling complaints as part of the Agency's rules and pro-
vide transparency to members of the public and to those who
are under investigation.

Travis J. lles, Securities Commissioner; Clint Edgar, Deputy Se-
curities Commissioner; Tommy Green, Director, Inspections and
Compliance Division; and Joe Rotunda, Director, Enforcement
Division, have determined that for the first five-year period the
proposed rules are in effect there will be no foreseeable fiscal
implications for state or local government as a result of enforc-
ing or administering the proposed rules.

Mr. lles, Mr. Edgar, Mr. Green, and Mr. Rotunda have also de-
termined that for each year of the first five years the proposed
rules are in effect, the public benefit expected as a result of adop-
tion of the proposed rules will be that complainants and the sub-
jects of the complaints will be apprised of the process the Agency
follows for complaint receipt, investigation, and resolution and to
ensure that the Agency's process for handling complaints is both
fair and timely.

There will be no adverse economic effect on micro- or small busi-
nesses or rural communities. Since the proposed rules will have
no adverse economic effect on micro- or small businesses or ru-
ral communities, preparation of an economic impact statement
and a regulatory flexibility analysis is not required. There is no
anticipated economic cost to persons who are required to com-
ply with the rules as proposed. There is no anticipated impact
on local employment.

Mr. lles, Mr. Edgar, Mr. Green, and Mr. Rotunda have deter-
mined that for the first five-year period the proposed rules are in
effect: they do not create or eliminate a government program;
they do not require the creation or elimination of existing em-
ployee positions; they do not require an increase or decrease in
future legislative appropriations to this agency; they do not re-
quire an increase or decrease in fees paid to this agency; they
do not increase or decrease the number of individuals subject to
the rules' applicability; and they do not positively or negatively
affect the state's economy. Additionally, the proposed new rules
do not limit, expand, or repeal an existing regulation. The pro-
posed rules would create new rules to lay out and describe all
phases of the Agency's complaint process.
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Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed sec-
tions in the Texas Register. Written comments should be sub-
mitted to Marlene K. Sparkman, General Counsel, State Securi-
ties Board, P.O. Box 13167, Austin, Texas 78711-3167 or faxed
to (512) 305-8336. Comments may also be submitted electron-
ically to proposal@ssb.texas.gov. In order to be considered by
the Board at adoption, comments must be received no later than
30 days following publication.

The new rules are proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority to
adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and matters
within its jurisdiction; and prescribing different requirements for
different classes.

The proposed rules affect Texas Civil Statutes, Article 581-1, et
seq.

§102.1. Policy.
(a) Itis the Board's policy for the Agency to:

(1) review, prioritize and investigate all complaints re-
ceived in a timely manner;

(2) ensure conduct found to be in violation of the Act or a
Board rule is brought to a fair, just, and equitable resolution; and

(3) protect confidential, investigatory, and inspection infor-
mation while maximizing Agency transparency.

(b) The Commissioner shall maintain a system to promptly
and efficiently act on complaints received by the Agency. The system
shall:

(1) periodically, but at least every six months, notify the
complaint parties of the status of the complaint until final disposition
unless the notice would jeopardize a law enforcement investigation;

(2) ensure all periodic notifications of complaint status to
complaint parties are made in conformance with the confidentiality pro-
visions of the Act and Board rules; and

(3) make information available on the Agency's website
(www.ssb.texas.gov) that describes the Agency's complaint process, in-
cluding the procedures for complaint investigation and resolution.

(c) Complaint information to be maintained shall include:

(1) information about parties to the complaint;

(2) the subject matter of the complaint;

(3) asummary of the results of the review or investigation
of the complaint; and

(4) the disposition of the complaint.

(d) The Commissioner may provide information on the
Agency's website (www.ssb.texas.gov) about:

(1) administrative actions taken by the Agency; and

(2) civil and criminal actions in which the Agency was in-
volved whether through investigation, participation, or provision of as-
sistance.

$102.2.  Definitions.

The following words and terms, when used in this chapter, shall have

(1) Complaint--a written communication submitted to the
Agency by a person that alleges misconduct by an individual or entity
believed to be engaged in an activity that is regulated by the Agency.

(2) Complainant--person filing a complaint with the Secu-
rities Commissioner.

(3) Jurisdictional authority--conduct regulated by the
Agency as provided for in the Act and Board rules.

§102.3. Filing Complaints.

(a) A complaint against an individual or entity subject to the
Agency's jurisdictional authority may be filed by a member of the pub-
lic or by an individual or entity regulated by the Agency.

(b) A complaint form promulgated by the Agency is available
on the Agency website (Www.ssb.texas.gov). An electronic or print
version of the complaint form may also be obtained by contacting any
office of the Agency and requesting one.

(c) A complaint must be made in writing to the Securities

(1) A complaint using the Agency's complaint form must
be submitted in person, by mail or facsimile to an Agency office, or
electronically to the email address for complaints identified on the
Agency's website (www.ssb.texas.gov).

(2) A complaint made by letter or other written format must
be submitted electronically through the email address for complaints
identified on the Agency's website (wWww.ssb.texas.gov).

(d) The complaint shall include the following information:

(1) the name and contact information of the complainant,
unless the complainant wishes to remain anonymous;

(2) identifies the individual or entity against whom the
complaint is filed; and

(3) sufficient facts to enable the Agency to determine the
nature of the complaint and the specific facts and circumstances giving
rise to the filing of the complaint.

$102.4.  Processing of Complaints.

(a) Agency staff shall promptly review complaints to deter-
mine if the Agency has jurisdictional authority to investigate the com-
plaint. Agency staff may contact the complainant or other persons for
additional information.

(b) When the complaint relates to an individual or entity reg-
istered with the Securities Commissioner, the Inspections and Compli-
ance Division, with assistance from the Enforcement Division as ap-
propriate, will review the allegations in the complaint.

(c) When the complaint relates to an individual or entity that is
not registered with the Securities Commissioner, the Enforcement Di-
vision, with assistance from the Inspections and Compliance Division
as appropriate, will review the allegations in the complaint.

(d) Upon determination that the complaint contains the infor-
mation required by §102.3(d) of this chapter (relating to Filing Com-
plaints), the complaint will be entered in the complaint tracking system
of the Agency division leading the review and investigation.

(e) The complainant will be notified of the Agency's receipt of
the complaint and be given the name and contact information for an
Agency staff member assigned the complaint.

§102.5.  Prioritization of Complaint Investigations.

The following factors will be considered by Agency staff in prioritizing

the following meanings, unless the context clearly indicates otherwise.

complaints for further investigation:
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(1) the ongoing nature of the underlying alleged conduct;

(2) the amount and degree of financial harm presented by
the alleged conduct;

(3) extent to which the alleged conduct relates to senior or
vulnerable victims;

(4) the risk associated with the type of investment product
underlying the alleged conduct;

(5) the seriousness, nature, circumstances, extent and per-

(7) referral to the Attorney General for a civil action seek-
ing injunction, restitution, and other civil penalties, and/or the imposi-
tion of a receivership; or

(8) further development through a law enforcement inves-
tigation prior to referral to an appropriate prosecutorial office for crim-

inal prosecution.

(f) The Agency's most current penalty matrix, describing the
range of possible sanctions for misconduct by registered persons and
the administrative penalties and sanctions that can be levied against a

sistence of the alleged conduct;

(6) the history of previous misconduct by the individual or
entity alleged to be responsible for the underlying alleged conduct;

registrant, is posted on the Agency's website (wWwww.ssb.texas.gov).

(g) For contested matters before SOAH, Agency staff shall no-
tify any respondent known by Agency staff to be self-represented of

(7) the availability of Agency resources to pursue investi-
gation of the alleged conduct;

(8) the extent another governmental agency or regulatory
body is better positioned to investigate the alleged conduct; and

(9) such other matters as the facts and circumstances may

require.
§102.6.  Complaint Resolution.

(a) During the investigation of a complaint, Agency staff will
make a determination on what further action by the Agency is appro-
priate under the particular facts and circumstances.

(b) The Division reviewing the complaint shall maintain a
record of the summary of the complaint, the subject matter of the
complaint, a summary of the results of the review or investigation of
the complaint, and the disposition of the complaint.

(c) Agency staff shall consider, on a case-by-case basis, aggra-
vating and mitigating factors, such as the extent and pervasiveness of
financial harm, prior violative conduct, cooperation, and past Agency
sanctions redressing similar conduct, when determining an appropriate
resolution to a complaint.

(d) Formal Agency action taken after investigation of a com-
plaint could include an administrative sanction or penalty, civil action,
or criminal prosecution. Formal administrative sanctions available to
the Agency include an order to cease and desist; denial of a registra-
tion application; suspension, revocation, or probation of a registration;
administrative fine; and refund to a client or purchaser of amounts paid
for a service or transaction regulated by the Agency.

(e) After review and investigation of the complaint, the reso-
lution could be one or more of the following:

(1) no further action, closed;

(2) informal, non-public action to bring the individual or
entity into compliance with applicable securities laws and regulations;

(3) informal, non-public, action to bring the individual or
entity into compliance with the Act and Board rules through the im-
position of an undertaking and/or placing restrictions on future securi-
ties-related activities;

(4) formal, public action by agreement or consent order,
which may include administrative sanctions;

(5) formal, public action to initiate an administrative con-
tested case at the State Office of Administrative Hearings (SOAH)
which, after notice and opportunity for hearing, could include an or-
der imposing administrative sanctions;

(6) formal, ex parte public action (emergency cease and de-
sist order) to prevent immediate and irreparable public harm;

any guide for self-represented litigants disseminated by SOAH.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2019.

TRD-201904070

Travis J. lles

Securities Commissioner

State Securities Board

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 305-8303

¢ ¢ ¢

CHAPTER 115. SECURITIES DEALERS AND
AGENTS
7 TAC §115.23

The Texas State Securities Board proposes new §115.23, con-
cerning Notice of Cybersecurity Incident. The new rule is pro-
posed to require a registered dealer ("registrant") to notify the
Securities Commissioner promptly if it experiences a material
cybersecurity incident in its information system.

Specifically, proposed subsection (a) provides definitions. Sub-
section (b) would require the registrant to notify the Securities
Commissioner when a notice is otherwise provided to a state
or federal agency, law enforcement, or self-regulatory body, or
a data breach noatification is provided to customers of the regis-
trant. Subsection (c) would allow the registrant to comply with the
notification requirement by merely adding the Securities Com-
missioner to the list of persons and entities receiving notice of
the cybersecurity incident under other applicable state or fed-
eral law. If available, the number of customers located in Texas
affected by the triggering event should be provided.

The Agency has resources available to registrants on its web-
site to assist them in cybersecurity issues, including checklists,
guidance, and information about how to prevent and/or respond
to cybersecurity incidents.

Clint Edgar, Deputy Securities Commissioner and Tommy
Green, Director Inspections and Compliance Division, have
determined that for the first five-year period the proposed rule is
in effect there will be no foreseeable fiscal implications for state
or local government as a result of enforcing or administering the
proposed rule.
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Mr. Edgar and Mr. Green have also determined that for each
year of the first five years the proposed rule is in effect, the pub-
lic benefit expected as a result of adoption of the proposed rule
will be enhanced regulatory oversight over registrants, particu-
larly regarding the ability to protect sensitive customer informa-
tion. Regulatory oversight of a registrant's remediation and com-
pliance efforts in response to a material cybersecurity incident
can better inform the Agency's inspection process, resulting in
stronger and more secure protection of sensitive customer infor-
mation and other confidential information.

There will be no adverse economic effect on micro- or small busi-
nesses or rural communities. Since the proposed rule will have
no adverse economic effect on micro- or small businesses or ru-
ral communities, preparation of an economic impact statement
and a regulatory flexibility analysis is not required. There is no
anticipated economic cost to persons who are required to com-
ply with the rule as proposed. A registrant would merely add
the Securities Commissioner to the list of persons and entities
receiving notice of the cybersecurity incident under other appli-
cable state or federal law. There is no anticipated impact on local
employment.

Mr. Edgar and Mr. Green have determined that for the first
five-year period the proposed rule is in effect: it does not cre-
ate or eliminate a government program; it does not require the
creation or elimination of existing employee positions; it does not
require an increase or decrease in future legislative appropria-
tions to this agency; it does not require an increase or decrease
in fees paid to this agency; it does not increase or decrease the
number of individuals subject to the rule's applicability; and it
does not positively or negatively affect the state's economy. Ad-
ditionally, the proposed new rule does not limit, expand, or re-
peal an existing regulation. The proposed rule would create a
new rule to require registrants to provide notice to the Securities
commissioner of a cybersecurity incident.

Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed sec-
tion in the Texas Register. Written comments should be submit-
ted to Marlene K. Sparkman, General Counsel, State Securities
Board, P.O. Box 13167, Austin, Texas 78711-3167 or faxed to
(512) 305-8336. Comments may also be submitted electroni-
cally to proposal@ssb.texas.gov. In order to be considered by
the Board at adoption, comments must be received no later than
30 days following publication.

The new rule is proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and matters
within its jurisdiction; and prescribing different requirements for
different classes.

The proposed rule affects: none applicable.

§115.23.  Notice of Cybersecurity Incident.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Cybersecurity incident--

(A) the unauthorized acquisition of computerized or
electronic data that compromises the security, confidentiality, or
integrity of sensitive personal information being maintained,

(B) an occurrence that otherwise jeopardizes the secu-
rity of the information system or the information the system processes,
stores or transmits; or

(C) violates the security policies, security procedures or
acceptable use policies of the information system owner to the extent
such occurrence results from unauthorized or malicious activity.

(2) Information system--a set of applications, services, in-
formation technology assets or other information-handling components
organized for the collection, processing, maintenance, use, sharing,
dissemination or disposition of electronic information, which is main-
tained by the dealer, an affiliate, or a third party service provider at the
direction of the dealer.

(3) "Triggering event" means a cybersecurity incident
regarding the information system maintained by or on behalf of the
dealer, that will require:

(A) submission of a notice to a state or federal agency,
law enforcement, or to a self-regulatory body; or

(B) sending a data breach notification to customers of
the dealer under applicable state or federal law, including Business and
Commerce Code, §521.053, or a similar law of another state.

(b) Notice to the Securities Commissioner. When a triggering
event occurs that does or may affect customers or clients of the dealer
located in Texas, the registered dealer must provide notice to the Secu-
rities Commissioner at the time the notice or notification identified in
paragraph (3)(A) or (3)(B) of subsection (a) of this section occurs.

(c) Content of notice. The notice required by subsection (b)
of this section is met by the registered dealer forwarding a copy of the
notice or notification identified in paragraph (3)(A) or (3)(B) of subsec-
tion (a) of this section or other document containing substantially the
same information. Additionally, if such information is available to the
registered dealer at the time the notice is provided, the dealer should
identify the number of customers located in Texas affected by the trig-

gering event.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2019.

TRD-201904071

Travis J. lles

Securities Commissioner

State Securities Board

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 305-8303

¢ ¢ ¢

CHAPTER 116. INVESTMENT ADVISERS
AND INVESTMENT ADVISER REPRESENTA-
TIVES

7 TAC §116.23

The Texas State Securities Board proposes new §116.23, con-
cerning Notice of Cybersecurity Incident. The new rule is pro-
posed to require a registered investment adviser ("registrant”) to
notify the Securities Commissioner promptly if it experiences a
material cybersecurity incident in its information system.
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Specifically, proposed subsection (a) provides definitions. Sub-
section (b) would require the registrant to notify the Securities
Commissioner when a notice is otherwise provided to a state
or federal agency, law enforcement, or self-regulatory body, or
a data breach noatification is provided to customers of the regis-
trant. Subsection (c) would allow the registrant to comply with the
notification requirement by merely adding the Securities Com-
missioner to the list of persons and entities receiving notice of
the cybersecurity incident under other applicable state or fed-
eral law. If available, the number of customers located in Texas
affected by the triggering event should be provided.

The Agency has resources available to registrants on its web-
site to assist them in cybersecurity issues, including checklists,
guidance, and information about how to prevent and/or respond
to cybersecurity incidents.

Clint Edgar, Deputy Securities Commissioner and Tommy
Green, Director Inspections and Compliance Division, have
determined that for the first five-year period the proposed rule is
in effect there will be no foreseeable fiscal implications for state
or local government as a result of enforcing or administering the
proposed rule.

Mr. Edgar and Mr. Green have also determined that for each
year of the first five years the proposed rule is in effect, the pub-
lic benefit expected as a result of adoption of the proposed rule
will be enhanced regulatory oversight over registrants, particu-
larly regarding the ability to protect sensitive customer informa-
tion. Regulatory oversight of a registrant's remediation and com-
pliance efforts in response to a material cybersecurity incident
can better inform the Agency's inspection process, resulting in
stronger and more secure protection of sensitive customer infor-
mation and other confidential information.

There will be no adverse economic effect on micro- or small busi-
nesses or rural communities. Since the proposed rule will have
no adverse economic effect on micro- or small businesses or ru-
ral communities, preparation of an economic impact statement
and a regulatory flexibility analysis is not required. There is no
anticipated economic cost to persons who are required to com-
ply with the rule as proposed. A registrant would merely add
the Securities Commissioner to the list of persons and entities
receiving notice of the cybersecurity incident under other appli-
cable state or federal law. There is no anticipated impact on local
employment.

Mr. Edgar and Mr. Green have determined that for the first
five-year period the proposed rule is in effect: it does not cre-
ate or eliminate a government program; it does not require the
creation or elimination of existing employee positions; it does not
require an increase or decrease in future legislative appropria-
tions to this agency; it does not require an increase or decrease
in fees paid to this agency; it does not increase or decrease the
number of individuals subject to the rule's applicability; and it
does not positively or negatively affect the state's economy. Ad-
ditionally, the proposed new rule does not limit, expand, or re-
peal an existing regulation. The proposed rule would create a
new rule to require registrants to provide notice to the Securities
commissioner of a cybersecurity incident.

Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed sec-
tion in the Texas Register. Written comments should be submit-
ted to Marlene K. Sparkman, General Counsel, State Securities
Board, P.O. Box 13167, Austin, Texas 78711-3167 or faxed to

(512) 305-8336. Comments may also be submitted electroni-
cally to proposal@ssb.texas.gov. In order to be considered by
the Board at adoption, comments must be received no later than
30 days following publication.

The new rule is proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and matters
within its jurisdiction; and prescribing different requirements for
different classes.

The proposed rule affects: none applicable.
§116.23. Notice of Cybersecurity Incident.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Cybersecurity incident--

(A) the unauthorized acquisition of computerized or
electronic data that compromises the security, confidentiality, or
integrity of sensitive personal information being maintained;

(B) an occurrence that otherwise jeopardizes the secu-
rity of the information system or the information the system processes,
stores or transmits; or

(C) violates the security policies, security procedures or
acceptable use policies of the information system owner to the extent
such occurrence results from unauthorized or malicious activity.

(2) Information system--a set of applications, services, in-
formation technology assets or other information-handling components
organized for the collection, processing, maintenance, use, sharing,
dissemination or disposition of electronic information, which is main-
tained by the investment adviser, an affiliate, or a third party service
provider at the direction of the investment adviser.

(3) "Triggering event" means a cybersecurity incident re-
garding the information system maintained by or on behalf of the in-
vestment adviser, that will require:

(A) submission of a notice to a state or federal agency,
law enforcement, or to a self-regulatory body; or

(B) sending a data breach notification to customers of
the investment adviser under applicable state or federal law, including
Business and Commerce Code, §521.053, or a similar law of another
state.

(b) Notice to the Securities Commissioner. When a triggering
event occurs that does or may affect customers or clients of the invest-
ment adviser located in Texas, the registered investment adviser must
provide notice to the Securities Commissioner at the time the notice or
notification identified in paragraph (3)(A) or (3)(B) of subsection (a)
of this section occurs.

(c) Content of notice. The notice required by subsection (b)
of this section is met by the registered investment adviser forwarding
a copy of the notice or notification identified in paragraph (3)(A) or
(3)(B) of subsection (a) of this section or other document containing
substantially the same information. Additionally, if such information
is available to the registered investment adviser at the time the notice
is provided, the investment adviser should identify the number of cus-
tomers located in Texas affected by the triggering event.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2019.

TRD-201904072

Travis J. lles

Securities Commissioner

State Securities Board

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 305-8303

¢ ¢ ¢

CHAPTER 127. MISCELLANEOUS
7 TAC §127.2

The Texas State Securities Board proposes new §127.2, con-
cerning Alternative Dispute Resolution, pursuant to House Bill
(HB) 1535 addition of §2-8 of the Texas Securities Act, during
the 86th legislative session, which became effective September
1, 2019. Section 2-8 of the Act requires the Board to establish
a policy on the use of alternative dispute resolution procedures
under Chapter 2009, Texas Government Code, to assist in the
resolution of internal and external disputes under the Board's
jurisdiction. The Board's procedures relating to alternative dis-
pute resolution (ADR) must conform, to the extent possible, to
any model guidelines issued by the State Office of Administra-
tive Hearings (SOAH) for the use of ADR by state agencies.

The new rule would establish the Agency's policies and proce-
dures for the use of ADR to resolve disputes as required by §2-8
of the Texas Securities Act. It would make ADR an option for
contract claims involving the Agency as well as contested case
matters that are pending before SOAH.

Travis J. lles, Securities Commissioner; Clint Edgar, Deputy Se-
curities Commissioner; Tommy Green, Director Inspections and
Compliance Division; Derek Lauterjung, Director, Staff Services
Division; and Joseph Rotunda, Director, Enforcement Division,
have determined that for the first five-year period the proposed
rule is in effect there will be no foreseeable fiscal implications for
state or local government as a result of enforcing or administer-
ing the proposed rule.

Mr. lles, Mr. Edgar, Mr. Green, Mr. Lauterjung, and Mr. Rotunda
have also determined that for each year of the first five years the
proposed rule is in effect, the public benefit expected as a result
of adoption of the proposed rule will be to provide a clear and
consistent process for resolving disputes through ADR.

There will be no adverse economic effect on micro- or small busi-
nesses or rural communities. Since the proposed rule will have
no adverse economic effect on micro- or small businesses or ru-
ral communities, preparation of an economic impact statement
and a regulatory flexibility analysis is not required. There is no
anticipated economic cost to persons who are required to com-
ply with the rule as proposed. There is no anticipated impact on
local employment.

Mr. lles, Mr. Edgar, Mr. Green, Mr. Lauterjung, and Mr. Rotunda
have determined that for the first five-year period the proposed
rule is in effect: it does not create or eliminate a government pro-
gram; it does not require the creation or elimination of existing
employee positions; it does not require an increase or decrease

in future legislative appropriations to this agency; it does not re-
quire an increase or decrease in fees paid to this agency; it does
not increase or decrease the number of individuals subject to the
rule's applicability; and it does not positively or negatively affect
the state's economy. Additionally, the proposed new rule does
not limit, expand, or repeal an existing regulation. The proposed
rule would create a new rule to comply with an amendment to
the Texas Securities Act.

Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed sec-
tion in the Texas Register. Written comments should be submit-
ted to Marlene K. Sparkman, General Counsel, State Securities
Board, P.O. Box 13167, Austin, Texas 78711-3167 or faxed to
(512) 305-8336. Comments may also be submitted electroni-
cally to proposal@ssb.texas.gov. In order to be considered by
the Board at adoption, comments must be received no later than
30 days following publication.

The new rule is proposed under Texas Civil Statutes, Articles
581-2-8 and 581-28-1; Chapter 2009 of the Government Code;
and Chapter 154 of the Civil Practice and Remedies Code. Sec-
tion 2-8 authorizes the Board to develop a policy to encourage
the use of appropriate ADR procedures under Chapter 2009,
Government Code, to assist in the resolution of internal and
external disputes under the Board's jurisdiction. Section 28-1
provides the Board with the authority to adopt rules and regula-
tions necessary to carry out and implement the provisions of the
Texas Securities Act, including rules and regulations governing
registration statements and applications; defining terms; classi-
fying securities, persons, and matters within its jurisdiction; and
prescribing different requirements for different classes. Chapter
2009 of the Government Code authorizes governmental bodies
to develop and use ADR procedures which are consistent with
Chapter 154 of the Civil Practice and Remedies Code and the
administrative procedure law, Chapter 2001 of the Government
Code. Chapter 154 of the Civil Practice and Remedies Code
sets forth ADR procedures for Texas trial and appellate courts.

The proposed rule affects Texas Civil Statutes, Article 581-2-8.
§127.2.  Alternative Dispute Resolution.

(a) Policy. Itis the Board's policy to encourage the fair and ex-
peditious resolution of disputed matters, internal and external, through
voluntary and informal settlement negotiations. This section sets out
the Agency's alternative dispute (ADR) procedures to be used when
proceeding under Chapter 2009 of the Government Code. However,
the ADR procedures in this section are intended to supplement and do
not limit the use of any other informal dispute resolution or negotiated
settlement procedures available to the Agency.

(b) Resolution and costs. Any resolution reached as a result
of ADR procedures is intended to be through the voluntary agreement
of the parties. The allocation of the costs of ADR are subject to ne-
gotiation and agreement between the parties. The party who requests
ADR may be liable for the cost of any third-party mediator, moderator,
arbitrator, or ombudsman and shall otherwise bear his or her own costs
arising from the use of ADR.

(c) Coordinator. The Securities Commissioner shall designate
at least one employee of the Agency to serve as the Agency's ADR
coordinator to:

(1) coordinate the implementation of the Agency's ADR
policies;

(2) serve as a resource for any training needed to imple-
ment the procedures for ADR; and
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(3) collect data concerning the effectiveness of the ADR
procedures as implemented by the Agency.

(d) Statutory requirements. ADR must be consistent with the
Government Code, Chapter 2009; Civil Practice and Remedies Code,
Chapter 154; and the Administrative Procedure Act, Government
Code, Chapter 2001. Confidentiality of records and communications
related to the subject matter of an ADR proceeding shall be governed
by Civil Practices and Remedies Code, §154.073.

(e) State Office of Administrative Hearings (SOAH).

(1) SOAH mediators may be assigned to disputed matters
or contested cases as needed. Ifthe mediator isa SOAH Administrative
Law Judge (ALJ), that person will not also sit as the ALJ for the case
if the disputed matter or contested case goes to public hearing.

(2)  When ADR procedures do not result in the full settle-
ment of a contested matter, the participants, in conjunction with the
mediator, shall limit the contested issues which will be tried at SOAH
through the entry of written stipulations. Such stipulations shall be
forwarded or formally presented to the ALJ assigned to conduct the
hearing and shall be included in the hearing record.

(f) Contract claims.

(1) In addition to the requirements of Government Code,
Chapter 2009, ADR for contracting claims must also be consistent with
the Government Code, Chapter 2260; and the Office of the Attorney
General's rules for negotiation and mediation of certain contract dis-
putes (1 TAC Chapter 68).

(2) Upon receipt of notice of a contract claim under Gov-
ernment Code Chapter 2260, the Securities Commissioner, in consul-
tation with the ADR coordinator and the Director of Staff Services, or
their designees, shall determine whether use of an ADR procedure is a
required or appropriate method for resolving the contract dispute.

(3) If ADR procedures are determined to be the appropriate
method for resolving a contract claim, the Securities Commissioner, or
the Commissioner's designee, shall recommend to the claimant that the
parties use ADR to resolve the dispute.

(4) The ADR coordinator and Director of Staff Services
will collaborate with the claimant to select an appropriate procedure
for ADR, and implement the agreed upon procedure consistent with
the applicable statutory requirements and the guidelines established by
the Office of the Attorney General and SOAH.

(g) Contested cases.

(1) A contested case pending before SOAH may be sub-
mitted for ADR if both the respondent and the Director of the Division
signing the notice of hearing agree that ADR would be an appropriate
means to attempt to reach a negotiated settlement of the matter.

(2) ADR will be conducted before SOAH. The parties to
the contested case shall collaborate to select an appropriate procedure
for ADR and implement the agreed upon procedure consistent with
SOAH's model guidelines.

(3) The full resolution of a contested case reached as a re-
sult of ADR must be in writing and signed by all of the parties and
submitted to the Securities Commissioner for review and approval.

(4) "Party" as used in this subsection shall have the same
meaning as set forth in the Administrative Procedure Act, Government
Code, Chapter 2001.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2019.

TRD-201904073

Travis J. lles

Securities Commissioner

State Securities Board

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 305-8303
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7 TAC §127.4

The Texas State Securities Board proposes new §127.4, con-
cerning Prosecutorial Assistance to County or District Attorneys,
pursuant to House Bill (HB) 1535 amendment to §3 of the Texas
Securities Act, during the 86th legislative session, which be-
came effective September 1, 2019, that requires the Board to
adopt rules to establish a process to determine staff resources
available to support prosecutions of referred cases. Specifically,
the Securities Commissioner would be required to make certain
determinations and consider certain factors before Agency re-
sources are provided to county or district attorneys to support
the prosecution of referred cases.

Travis J. lles, Securities Commissioner, and Joseph Rotunda,
Director, Enforcement Division, have determined that for the first
five-year period the proposed rule is in effect there will be no
foreseeable fiscal implications for state or local government as
a result of enforcing or administering the proposed rule.

Mr. lles and Mr. Rotunda have also determined that for each
year of the first five years the proposed rule is in effect, the pub-
lic benefit expected as a result of adoption of the proposed rule
will be ensure that the Agency continues to use its appropriated
resources in a responsible manner that supports the prosecution
of securities crimes while being mindful of its other statutory re-
sponsibilities.

There will be no adverse economic effect on micro- or small busi-
nesses or rural communities. Since the proposed rule will have
no adverse economic effect on micro- or small businesses or ru-
ral communities, preparation of an economic impact statement
and a regulatory flexibility analysis is not required. There is no
anticipated economic cost to persons who are required to com-
ply with the rule as proposed. There is no anticipated impact on
local employment.

Mr. lles and Mr. Rotunda have determined that for the first
five-year period the proposed rule is in effect: it does not cre-
ate or eliminate a government program; it does not require the
creation or elimination of existing employee positions; it does not
require an increase or decrease in future legislative appropria-
tions to this agency; it does not require an increase or decrease
in fees paid to this agency; it does not increase or decrease the
number of individuals subject to the rule's applicability; and it
does not positively or negatively affect the state's economy. Ad-
ditionally, the proposed new rule does not limit, expand, or re-
peal an existing regulation. The proposed rule would create a
new rule to comply with an amendment to the Texas Securities
Act.

Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed sec-
tion in the Texas Register. Written comments should be submit-
ted to Marlene K. Sparkman, General Counsel, State Securities
Board, P.O. Box 13167, Austin, Texas 78711-3167 or faxed to
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(512) 305-8336. Comments may also be submitted electroni-
cally to proposal@ssb.texas.gov. In order to be considered by
the Board at adoption, comments must be received no later than
30 days following publication.

The new rule is proposed under Texas Civil Statutes, Article
581-3. Section 3 requires the Board to adopt rules to establish
a process to enable the Securities Commissioner to determine
whether to provide any requested assistance to the appropriate
prosecuting attorney following referral of a case, and if so, the
appropriate amount of such assistance.

The proposed rule affects Texas Civil Statutes, Article 581-3.

§127.4.  Prosecutorial Assistance to County or District Attorneys.

(a) Prior to referring a case to a county or district attorney for
prosecution pursuant to the Texas Securities Act, Section 3.A, the Com-
missioner shall make a determination of:

(1) the Agency resources, including the number and types
of Agency employees, that would potentially be needed to assist in the
prosecution of the case; and

(2) the availability of Agency employees and other re-
sources necessary to carry out any request for assistance.

(b) In making the determination in subsection (a) of this sec-
tion, the Commissioner must consider:

(1) whether resources are available after taking into ac-
count any ongoing Board investigations, investigations under §28
of this Act, and criminal prosecutions for which assistance is being
provided;

(2) the seriousness of the alleged violation or violations in
the case, including the severity of the harm and number of victims in-
volved; and

(3) the state's interest in the prosecution of a particular case
and the availability of other methods of redress for the alleged viola-
tions, including the pursuit of a civil action.

(c) If a change in circumstances occurs after the time of the
determination under subsection (a) of this section, the Commissioner
may reconsider the determination and may increase or reduce the num-
ber of Board employees or other resources to be made available for a
case using the process established in this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,

2019.

TRD-201904074

Travis J. lles

Securities Commissioner

State Securities Board

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 305-8303

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 8. TEXAS RACING
COMMISSION

CHAPTER 309. RACETRACK LICENSES AND

OPERATIONS

SUBCHAPTER B. OPERATIONS OF
RACETRACKS

DIVISION 1. GENERAL PROVISIONS

16 TAC §309.106

The Texas Racing Commission ("the Commission") proposes
new 16 TAC §309.106, Transfers to Texas-Bred Incentive Fund.
The proposed rule would implement House Bill 3366 (86th Legis-
lature, Regular Session, 2019), which requires the Commission
to adopt rules relating to the deposit and use of Texas-bred in-
centive funds. As the Commission rules already address the use
of the funds, this rule would address their deposit with the state
by memorializing the current practice.

FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERN-
MENT

Chuck Trout, Executive Director, has determined that for the first
five-year period the rule is in effect, there will be no fiscal impli-
cations for local or state government as a result of enforcing or
administering the rule. Enforcing or administering the rule does
not have foreseeable implications relating to cost or revenues of
the state or local governments.

ANTICIPATED PUBLIC BENEFIT AND COST

Mr. Trout has determined that for each year of the first five years
that the rule is in effect, the anticipated public benefit would be
compliance with H.B. 3366 and a clear process relating to the
deposit of Texas-bred funds. There is no probable economic
cost to persons required to comply with the rule.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Trout has determined that the proposed rule will not af-
fect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

For each year of the first five years that the proposed rule is in
effect, the government growth impact is as follows: the rule does
not create or eliminate a government program; the rule does not
create any new employee positions or eliminate any existing em-
ployee positions; implementation of the rule does not require an
increase or decrease in future legislative appropriations to the
agency; the rule does not require an increase or decrease in
fees paid to the agency; the rule does not create a new reg-
ulation; the rule does not expand or limit existing regulations;
the rule does not repeal existing regulations; the rule does not
increase or decrease the number of individuals subject to the
rule's applicability; and the rule does not significantly positively
or negatively affect this state's economy.

EFFECT ON SMALL AND MICRO-BUSINESSES

The proposed rule will have no adverse economic effect on small
or micro-businesses, and therefore preparation of an economic
impact statement and a regulatory flexibility analysis is not re-
quired.

IMPACT ON EMPLOYMENT CONDITIONS

There are no negative impacts upon employment conditions in
this state as a result of the proposed rule.
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ADVERSE ECONOMIC EFFECT ON RURAL COMMUNITIES

There will be no adverse effect on rural communities as a result
of the proposed rule. Because the agency has determined that
the proposed rule will have no adverse economic effect on rural
communities, preparation of an Economic Impact Statement and
a Regulatory Flexibility Analysis, as detailed under Texas Gov-
ernment Code §2006.002, is not required.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

Mr. Trout has determined that this proposed rule does not con-
stitute a "major environmental rule" as defined by Government
Code, §2001.0225. Accordingly, an environmental impact anal-
ysis is not required.

TAKINGS IMPACT STATEMENT

Mr. Trout has determined that the proposed rule will not affect
private real property and will not restrict, limit, or impose a bur-
den on an owner's right to his or her private real property and,
therefore, will not constitute a taking. As a result, a takings im-
pact assessment is not required, as provided by Government
Code §2007.043.

EFFECT ON AGRICULTURAL, HORSE, AND GREYHOUND
INDUSTRIES

The proposed rule will not have an adverse effect on the state's
agricultural, horse breeding, horse training, greyhound breeding,
or greyhound training industries.

PUBLIC COMMENTS

All comments or questions regarding the proposed rule may be
submitted in writing within 30 days following publication of this
notice in the Texas Register to Jean Cook, Assistant to the Ex-
ecutive Director for the Texas Racing Commission, at P.O. Box
12080, Austin, Texas 78711-2080, telephone (512) 833-6699, or
fax (512) 833-6907.

STATUTORY AUTHORITY

The rule is proposed under Tex. Occ. Code §2023.004, which
authorizes the Commission to adopt rules to administer the Act,
and §2028.103, which requires the Commission to adopt rules
relating to the deposit of Texas-bred funds.

No other statute, code, or article is affected by the proposed rule.
$309.106.  Transfers to Texas-Bred Incentive Fund.

A racetrack association shall initiate the transfer of funds due to the
Texas-bred incentive fund within two business days of the date of the
performance for which the funds were earned.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 31,
2019.

TRD-201904059

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: December 15, 2019

For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 311. OTHER LICENSES
SUBCHAPTER A. LICENSING PROVISIONS
DIVISION 1. OCCUPATIONAL LICENSES

16 TAC §311.2

The Texas Racing Commission ("the Commission") proposes
amendments to 16 TAC §311.2, Application Procedure. The
proposed amendments would implement Senate Bill 1200 (86th
Legislature, Regular Session, 2019), which created Section
55.0041, Texas Occupations Code, regarding military spouses
acting under an occupational license issued by another ju-
risdiction. These amendments would establish a process for
the Commission to follow in processing requests from military
spouses licensed in another jurisdiction to participate in horse
racing in Texas under a license issued by the other jurisdiction.

FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERN-
MENT

Chuck Trout, Executive Director, has determined that for the first
five-year period the amendments are in effect, there will be no
fiscal implications for local or state government as a result of en-
forcing the amendments. Enforcing or administering the amend-
ments does not have foreseeable implications relating to cost or
revenues of the state or local governments.

ANTICIPATED PUBLIC BENEFIT AND COST

Mr. Trout has determined that for each year of the first five years
that the amendments are in effect, the anticipated public benefit
would be compliance with S.B. 1200 and facilitating the transi-
tion to Texas for a military spouse with a license to participate
in racing from a different jurisdiction. There is no probable eco-
nomic cost to persons required to comply with the amendments.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

For each year of the first five years that the proposed amend-
ments are in effect, the government growth impact is as fol-
lows: the amendments do not create or eliminate a government
program; the amendments do not create any new employee
positions or eliminate any existing employee positions; imple-
mentation of the amendments does not require an increase or
decrease in future legislative appropriations to the agency; the
amendments do not require an increase or decrease in fees paid
to the agency; the amendments do not create a new regula-
tion; the amendments do not expand or limit existing regulations;
the amendments do not repeal existing regulations; the amend-
ments do not increase or decrease the number of individuals
subject to the rule's applicability; and the amendments do not
significantly positively or negatively affect this state's economy.

EFFECT ON SMALL AND MICRO-BUSINESSES

The proposed amendments will have no adverse economic ef-
fect on small or micro-businesses, and therefore preparation of
an economic impact statement and a regulatory flexibility analy-
sis is not required.

IMPACT ON EMPLOYMENT CONDITIONS

PROPOSED RULES November 15, 2019 44 TexReg 6995



There are no negative impacts upon employment conditions in
this state as a result of the proposed amendments.

ADVERSE ECONOMIC EFFECT ON RURAL COMMUNITIES

There will be no adverse effect on rural communities as a result
of the proposed amendments. Because the agency has deter-
mined that the proposed amendments will have no adverse eco-
nomic effect on rural communities, preparation of an Economic
Impact Statement and a Regulatory Flexibility Analysis, as de-
tailed under Texas Government Code §2006.002, is not required.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

Mr. Trout has determined that these proposed amendments do
not constitute a "major environmental rule" as defined by Gov-
ernment Code, §2001.0225. Accordingly, an environmental im-
pact analysis is not required.

TAKINGS IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect private real property and will not restrict, limit, or impose
a burden on an owner's right to his or her private real property
and, therefore, will not constitute a taking. As a result, a takings
impact assessment is not required, as provided by Government
Code §2007.043.

EFFECT ON AGRICULTURAL, HORSE, AND GREYHOUND
INDUSTRIES

The proposed amendments will not have an adverse effect on
the state's agricultural, horse breeding, horse training, grey-
hound breeding, or greyhound training industries.

PUBLIC COMMENTS

All comments or questions regarding the proposed amendments
may be submitted in writing within 30 days following publication
of this notice in the Texas Registerto Jean Cook, Assistant to the
Executive Director for the Texas Racing Commission, at P.O. Box
12080, Austin, Texas 78711-2080, telephone (512) 833-6699, or
fax (512) 833-6907.

STATUTORY AUTHORITY

The amendments are proposed under Tex. Occ. Code
§2023.004, which authorizes the Commission to adopt rules to
administer the Act, and § 55.0041, which requires occupational
licensing agencies to adopt rules to implement S.B. 1200.

No other statute, code, or article is affected by the proposed
amendments.

$311.2.  Application Procedure.
(a) - (e) (No change.)

(f) License provisions for military service members, military
spouses, and military veterans.

(1)-(7) (No change.)

(8) Military spouse acting under out-of-state license. A
military spouse who holds a racing license issued by another jurisdic-
tion and who wishes to participate in racing in Texas under that license
shall submit to the Commission the information required by Section
55.0041 of the Texas Occupations Code. Upon receipt of such infor-
mation, the Commission shall determine whether the requirements of
Section 55.0041 are satisfied and notify the military spouse that the per-
son is authorized to act under that section if it confirms, through com-
munication with the other jurisdiction or through other means, that:

(A) the jurisdiction that issued the license on which the
military spouse is relying to act in Texas has substantially equivalent
license requirements; and

(B) the military spouse is licensed in good standing in
the other jurisdiction.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 31,
2019.

TRD-201904060

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 833-6699

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER F. MOTOR VEHICLE SALES
TAX

34 TAC §3.82

The Comptroller of Public Accounts proposes amendments to
§3.82, concerning exemption for churches or religious societies.
The amendments implement the changes made by House Bill
2338, 86th Legislature, 2019, to Tax Code, §152.001(12) (Defi-
nitions).

The comptroller amends subsection (a) to address the exemp-
tion provided by Tax Code, §152.088 (Motor Vehicle Used for
Religious Purposes). The comptroller amends the existing lan-
guage to state the general rule that the taxes imposed by Tax
Code, Chapter 152 do not apply to the sale or use of, or the
receipts from the rental of, a motor vehicle used for religious
purposes. The comptroller inserts the heading "Exemption from
Motor Vehicle Sales Tax," and adds new paragraphs (1) - (4)
addressing sales tax, use tax, and gross rental receipts tax, re-
spectively.

The comptroller redesignates the remainder of current subsec-
tion (a) as new subsection (b), defining the term "motor vehicle
used for religious purposes." The comptroller modifies the exist-
ing language to add two paragraphs. In paragraph (1), the comp-
troller revises the requirement that a vehicle be used primarily by
a church or religious society. The amendment in paragraph (2)
implements Tax Code, §152.001(12)(A) and (B), as revised by
House Bill 2338.

The comptroller reletters subsequent subsections accordingly.

The comptroller amends relettered subsection (d) to use the term
"motor vehicle" in place of "vehicle" for consistency with other
sections of this title.
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Tom Currah, Chief Revenue Estimator, has determined that dur-
ing the first five years that the proposed amendment is in effect,
the amendment: will not create or eliminate a government pro-
gram; will not require the creation or elimination of employee
positions; will not require an increase or decrease in future leg-
islative appropriations to the agency; will not require an increase
or decrease in fees paid to the agency; will not increase or de-
crease the number of individuals subject to the rules' applicabil-
ity; and will not positively or adversely affect this state's economy.

Mr. Currah also has determined that for each year of the first
five years the rule is in effect, the proposed amendment would
benefit the public by clarifying agency tax policy. This rule is pro-
posed under Tax Code, Title 2, and does not require a statement
of fiscal implications for small businesses or rural communities.
The proposed new rule would have no significant fiscal impact
on the state government, units of local government, or individu-
als. There would be no anticipated significant economic cost to
the public.

Comments on the proposal may be submitted to Teresa G.
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528. Comments must be received no later than
30 days from the date of publication of the proposal in the Texas
Register.

This amendment is proposed under Tax Code, §111.002 (Comp-
troller's Rules; Compliance; Forfeiture), which provides the
comptroller with the authority to prescribe, adopt, and enforce
rules relating to the administration and enforcement of the
provisions of Tax Code, Title 2.

This amendment implements Tax Code, §152.001 (Definitions)
and §152.088 (Motor Vehicles Used for Religious Purposes).

§3.82.  Exemption for Churches or Religious Societies.

(a) Exemption from motor vehicle taxes. A motor vehicle that
is used for religious purposes is exempt from motor vehicle taxes on
the sale or use of or the receipts from the rental of the motor vehicle.
The exemption includes:

(1) the retail sales tax imposed on the retail sale of a motor
vehicle sold in this state;

(2) the use tax imposed on a motor vehicle purchased at
retail outside this state and used on the public highways of this state;

(3) the use tax imposed on a new resident of the state who
brings into the state a motor vehicle that has been registered previously
in the new resident's name in any other state or foreign country or that
the person leased in another state or foreign country; and

(4) the tax imposed on the gross rental receipts from the
rental of a rented motor vehicle.

(b) [€@)] "Motor vehicle used for religious purposes" means
[Fhere are exempted from motor vehiele sales tax and use taxes the
reeeipts from the sale or rental and the use of] a motor vehicle that is:

(1) [designed to ecarry more than six passengers; is sold to
or used by a church or religious soeiety; and is] used primarily by a
church or religious society; and [for the purpose of providing trans-
portation to and from church or religious services or meetings. This
exemption dees]

(2) not used primarily [apply to a vehicle registered as a
passenger vehiele and the primary use of whieh is] for the personal or
official needs or duties of a minister.

(c) [€®] A "church or religious society" is a regularly orga-
nized group of people associating for the sole purpose of holding, con-

ducting, and sponsoring, according to the rites of the sect, religious
worship. An organization supporting and encouraging religion as an
incidental purpose or an organization with the general purpose of fur-
thering religious work or instilling its membership with a religious un-
derstanding is not sufficient to qualify such an entity as a church or
religious society.

(d) [€&)] The "primary use" means a use of a motor vehicle for
at least 80% of the motor vehicle's operating time.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2019.

TRD-201904065

William Hamner

Special Counsel for Tax Administration

Comptroller of Public Accounts

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER O. STATE AND LOCAL SALES
AND USE TAXES
34 TAC §3.280

The Comptroller of Public Accounts proposes an amendment to
§3.280, concerning aircraft. The comptroller proposes to amend
the section to reflect the changes in Tax Code, §151.328 (Air-
craft) made by Senate Bill 1214, 86th Legislature, 2019, effec-
tive September 1, 2019.

Subsection (e)(5)(C) is amended to remove the 30 mile limitation
for travel to and from a location to perform specified agricultural
services from the determination of whether an aircraft is exclu-
sively used for agricultural purposes.

Tom Currah, Chief Revenue Estimator, has determined that dur-
ing the first five years that the proposed amended rule is in effect,
the rule: will not create or eliminate a government program; will
not require the creation or elimination of employee positions; will
not require an increase or decrease in future legislative appropri-
ations to the agency; will not require an increase or decrease in
fees paid to the agency; will not increase or decrease the num-
ber of individuals subject to the rule's applicability; and will not
positively or adversely affect this state's economy.

Mr. Currah also has determined that for each year of the first
five years the rule is in effect, the proposed amendment would
benefit the public by conforming the rule to current statute. This
rule is proposed under Tax Code, Title 2, and does not require
a statement of fiscal implications for small businesses or rural
communities. The proposed amendment would have no signifi-
cant fiscal impact on the state government, units of local govern-
ment, or individuals. There would be no anticipated significant
economic cost to the public.

Comments on the proposal may be submitted to Teresa G.
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528. Comments must be received no later than
30 days from the date of publication of the proposal in the Texas
Register.
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The amendments are proposed under Tax Code, §111.002
(Comptroller's Rules, Compliance, Forfeiture), which provides
the comptroller with the authority to prescribe, adopt, and
enforce rules relating to the administration and enforcement of
the provisions of Tax Code, Title 2.

The amendment implements Tax Code, §151.328, (Aircraft).

$3.280.  Aircraft.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Affiliate--A member of a group of entities in which a
controlling interest is owned by a common owner or owners, either
corporate or noncorporate, or by one or more of the member entities.

(2) Agricultural aircraft operation--The operation of an air-
craft licensed by the FAA under 14 Code of Federal Regulations, Part
137. Agricultural aircraft operations include crop dusting, pollination,
and seeding.

(3) Agricultural use--This term includes, but is not limited
to, the following activities: cultivating the soil, producing crops for hu-
man food, animal feed, or planting seed or for the production of fibers;
floriculture, viticulture, and horticulture; raising or keeping livestock;
raising or keeping exotic animals for the production of human food or
of fiber, leather, pelts, or other tangible products having a commercial
value; planting cover crops or leaving land idle for the purpose of par-
ticipating in a governmental program, provided the land is not used
for residential purposes or a purpose inconsistent with agricultural use;
and planting cover crops or leaving land idle in conjunction with nor-
mal crop or livestock rotation procedure. The term also includes the use
of land to produce or harvest logs and posts for the use in constructing
or repairing fences, pens, barns, or other agricultural improvements on
adjacent qualified open-space land having the same owner and devoted
to a different agricultural use. The term also includes the use of land for
wildlife management. The term also includes the use of land to raise or
keep bees for pollination or for the production of human food or other
tangible products having a commercial value, provided that the land
used is not less than 5 or more than 20 acres.

(4) Aircraft--A fixed-wing, heavier-than-air craft that is
operated by a pilot from within the craft, is driven by propeller or jet
and is supported by the dynamic reaction of the air against its wings; a
helicopter; or an airplane flight simulation training device approved by
the FAA under Appendices A and B, 14 Code of Federal Regulations,
Part 60. The term does not include balloons, gliders, rockets, missiles,
or unmanned aerial vehicles.

(5) Certificated or licensed carrier--A person authorized
by the FAA to operate an aircraft to transport persons or property
in compliance with the certification and operations specifications
requirements of 14 Code of Federal Regulations, Part 121, 125,
133, or 135. Letters of authorization, certificates of inspection, and
airworthiness certificates are not appropriate evidence of authority to
operate as a certificated or licensed carrier.

(6) Component part--Tangible personal property that is in-
tended to be permanently affixed to, and become a part of, an aircraft;
is necessary to the normal operations of the aircraft, or is required by
FAA regulations; and is secured or attached to the aircraft. The term
includes tangible personal property necessary to the normal operations
of the aircraft that can be removed temporarily from the aircraft for ser-
vicing, such as engines, seats, radar equipment, and other electronic de-
vices used for navigational or communications purposes, and air cargo
containers, food carts, fire extinguishers, survival rafts, and emergency

evacuation slides. Items such as pillows, blankets, trays, ice for drinks,
kitchenware, and toilet articles are not component parts.

(7) Consumable supplies--Tangible personal property that
is used by a service provider to repair, remodel, maintain, or restore
tangible personal property belonging to another; is not transferred into
the care, custody, or control of the purchaser of the service; and, having
been used once for its intended purpose, is completely used up or de-
stroyed. Examples of consumable supplies include, but are not limited
to, canned air used to remove dust from equipment and solvents used
to clean equipment parts.

(8) Exotic animals--Livestock and fowl that are not indige-
nous to Texas and are defined as exotic livestock or exotic fowl by Agri-
culture Code, §161.001(a) (Definitions). Examples include, but are not
limited to, nilgai antelope, blackbuck antelope, axis deer, fallow deer,
sika deer, aoudad, ostriches, and emus.

(9) Extended warranty or service policy--A contract sold to
the purchaser of tangible personal property for an amount in addition
to the charge for the tangible personal property, or sold to an owner
of tangible personal property, to extend the terms of the manufacture's
written warranty or provide a warranty in addition to or in place of the
manufacture's written warranty.

(10) FAA--Federal Aviation Administration, an agency of
the United States Department of Transportation.

(11) Incorporated materials--Tangible personal property
that is attached or affixed to, and becomes a part of, an aircraft, aircraft
engine, or component part in such a manner that the property loses its
distinct identity as separate tangible personal property.

(12) Livestock--Horses, mules, donkeys, llamas, alpacas,
and animal life of a kind that ordinarily constitutes food for human
consumption. The term livestock does not include wildlife or pets.

(13) Lump-sum contract--A written agreement in which
the agreed price is one lump-sum amount and in which the charge for
incorporated materials is not separated from the charge for skill and
labor. Separated invoices or billings issued to the customer will not
change a written lump-sum contract into a separated contract unless
the terms of the contract require separated invoices or billings.

(14) Maintain--To perform maintenance.

(15) Maintenance--Work performed on operational and
functioning tangible personal property that is necessary to sustain
or support safe, efficient, and continuous operation of the tangible
personal property, or is necessary to keep the tangible personal prop-
erty in good working order by preventing decline, failure, lapse, or
deterioration.

(16) Manufacturer's written warranty--A manufacturer's
guarantee made for no additional charge to the purchaser of an item
of tangible personal property that the item is operable and will remain
operable for a specified period of time.

(17) Operational control--This term has the meaning as-
signed by FAA regulations and includes the exercise of authority over
initiating, conducting, or terminating a flight.

(18) Predator control--A form of wildlife and exotic animal
management regulated by the Texas Department of Parks and Wildlife
under Parks and Wildlife Code, Chapter 43, Subchapter G (Permits to
Manage Wildlife and Exotic Animals from Aircraft) used to protect
or aid in the administration or protection of land, water, wildlife, live-
stock, domesticated animals, human life, or crops. Feral hog eradica-
tion using an aircraft is one form of predator control.
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(19) Qualified flight instruction--Training recognized by
the FAA that is designed to lead to a pilot certificate or rating issued
by the FAA, or is otherwise required by rule or regulation of the FAA,
and that is conducted under the direct or general supervision of a flight
instructor certified by the FAA. Qualified flight instruction includes
FAA-required check flights, maintenance flights, and test flights, but
does not include demonstration flights for marketing purposes or
training in aerobatic maneuvers.

(20) Remodel--To modify or remake tangible personal
property belonging to another in a similar but different manner, or
to change the style, shape, or form of tangible personal property
belonging to another, without causing a loss of its identity or without
causing it to operate in a new or different manner. Remodeling does
not include processing.

(21) Repair--To mend or restore to working order or oper-
ating condition tangible personal property that was broken, damaged,
worn, defective, or malfunctioning.

(22) Restore--To return tangible personal property that is
still operational and functional, but that has faded, declined, or deteri-
orated, to its former or original state.

(23) Sale for resale--The sale, lease, or rental of an aircraft
to a person who acquires the aircraft for the purpose of leasing, rent-
ing, or reselling the aircraft to another person, or for the purpose of
transferring operational control of the aircraft to one or more persons
pursuant to one or more written lease agreements, in exchange for a
fixed, variable, or periodic consideration, whether or not the consider-
ation is in the form of a cash payment, in the United States of America
or a possession or territory of the United States of America or in the
United Mexican States in the form or condition in which the aircraft is
acquired.

(24) Separated contract--A written agreement in which the
agreed price is divided into a separately stated charge for incorporated
materials and a separately stated charge for skill and labor. An agree-
ment is a separated contract if the charge for incorporated materials and
the charge for labor are separately stated on an invoice or billing that,
according to the terms of the contract, is deemed to be a part of the con-
tract. Adding the separated charge for incorporated materials and the
separated charge for labor together to give a lump-sum total does not
transform a separated contract into a lump-sum contract. An aircraft
completion, repair, remodeling, maintenance, or restoration contract
that separates the charge for incorporated materials from the charge for
labor is a separated contract even if the charge for labor is zero.

(25) Service provider--A person who repairs, remodels,
maintains, or restores tangible personal property belonging to another.

(26) Wildlife--Animals, other than insects, that normally
live in a state of nature and are not ordinarily domesticated.

(b) Sales tax.

(1) The sale, lease, or rental of an aircraft, aircraft engine,
or component part in Texas is the sale, lease, or rental of tangible per-
sonal property, and is subject to sales tax, unless otherwise exempt un-
der Tax Code, Chapter 151 (Limited Sales, Excise, and Use Tax) or
Chapter 163 (Sales and Use Taxation of Aircraft). The lease or rental
of an aircraft complete with pilot or crew for a single charge is a nontax-
able transportation service, rather than the lease or rental of an aircraft,
even when the charges for the aircraft and the pilot or crew are sepa-
rately stated. For more information about leases and rentals, refer to
§3.294 of this title (relating to Rental and Lease of Tangible Personal
Property).

(2) Sales tax is due on the total sales, lease, or rental price
of'the aircraft, aircraft engine, or component part. The total sales, lease,
or rental price includes separately stated charges for any service or ex-
pense connected with the sale, lease, or rental, including transportation
or delivery charges. The total sales, lease, or rental price does not in-
clude separately stated cash discounts or the value of any tangible per-
sonal property taken as a trade-in by the seller in the regular course of
business in lieu of all or part of the price of the aircraft. For more in-
formation on determining the taxable sales price of an item of tangible
personal property, refer to Tax Code, §151.007 ("Sales Price" or "Re-
ceipts") and §3.294 of this title.

(c) Use tax.

(1) General rule. Use tax is due on the use, storage, or other
consumption in this state of an aircraft purchased, leased, or rented
outside of Texas and brought into Texas to be used in Texas. For more
information about the application of the use tax to aircraft engines and
component parts, refer to §3.346 of this title (relating to Use Tax).

(2) Presumption of purchase for use in Texas. An aircraft
purchased, leased, or rented outside of Texas and then brought into
Texas by a purchaser is presumed to have been purchased from a seller
for use in Texas and is subject to Texas use tax. An aircraft that is
brought into Texas by a person who did not purchase the aircraft di-
rectly from a seller is not presumed to have been purchased for use in
Texas.

(3) Predominant use outside of Texas.

(A) An aircraft purchased, leased, or rented outside of
Texas and then brought into Texas is not subject to Texas use tax if the
aircraft is predominantly used outside of Texas for a period of one year
beginning on the later of:

(i) the date the aircraft was acquired, by purchase,
lease, rental, or otherwise, by the person bringing the aircraft into
Texas; or

(ii) the date the aircraft was substantially complete
in the condition for its intended use and conducted its first flight for the
carriage of persons or property.

(B) For purposes of this subsection, an aircraft is pre-
dominantly used outside of this state if more than 50% of its total de-
partures are from locations outside of Texas.

(C) The owner or operator of the aircraft must maintain
records sufficient to show each of the aircraft's departures. The comp-
troller may examine all records maintained on any aircraft brought into
Texas, including logs, to determine the percentage of the aircraft's total
departures that were made from locations in Texas.

(4) Completing, repairing, remodeling, or restoring aircraft
in Texas. An aircraft purchased, leased, or rented outside of Texas and
then brought into Texas for the sole purpose of completing, repairing,
remodeling, or restoring the aircraft is not subject to Texas use tax.

(A) Completion, repair, remodeling, or restoration in-
cludes flights solely for troubleshooting, testing, or training, and flights
between service locations under an FAA-issued ferry permit.

(B) Any use of the aircraft for business or pleasure
travel during the time that the aircraft is being completed, repaired,
remodeled, or restored means the aircraft was not brought into Texas
for the sole purpose of completion, repairs, remodeling, or restoration,
and Texas use tax may be due on the aircraft.

(C) The owner or operator of the aircraft must main-
tain records sufficient to show all uses of the aircraft within Texas. The
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comptroller may examine all records maintained on the aircraft, includ-
ing logs, to determine the actual use of the aircraft in Texas.

(5) Use tax credit. The purchaser or lessee of an aircraft is
allowed to claim a credit against Texas use tax due on the use of the
aircraft for any legally imposed sales or use tax due and paid on the
sale or use of the item by the purchaser or lessee of the item to another
state or any political subdivision of another state. For information on
taking a credit for tax paid to another state, refer to §3.338 of this title
(relating to Multistate Tax Credits and Allowance of Credit for Tax
Paid to Suppliers).

(d) Related parties.

(1) The sale, lease, rental, or other transaction between a
person and a member, owner, or affiliate of the person involving an air-
craft that would not be subject to tax, or would qualify for an exemption
from tax if the transaction were between unrelated persons remains not
subject to tax or exempt from tax to the same extent as if the transaction
were between unrelated persons.

(2) Except as provided in paragraph (3) of this subsection,
the use of an aircraft by an affiliate of the purchaser of the aircraft, or an
owner or member of either the purchaser or its affiliate, is not subject
to tax if the purchaser paid Texas sales or use tax on the purchase of the
aircraft, or the purchase of the aircraft was exempt from Texas sales or
use tax.

(3) The exemption in paragraph (2) of this subsection does
not apply if the purchase of the aircraft was exempt as:

(A) asale for resale; or

(B) an occasional sale, unless the owner, member, affil-
iate, or the owner or member of the affiliate, who is leasing or renting
the aircraft could have purchased the aircraft as an occasional sale. For
information on the occasional sale exemption, see subsection (j) of this
section.

(e) Tax exemptions specific to aircraft. In addition to the other
exemptions from tax provided under Tax Code, Chapter 151, the fol-
lowing tax exemptions apply specifically to the sale, lease, rental, and
use in Texas of aircraft, aircraft engines, and component parts. A per-
son selling, leasing, or renting an aircraft, aircraft engine, or compo-
nent part may accept a properly completed exemption certificate from
the purchaser in lieu of collecting Texas sales and use tax at the time of
the transaction. A purchaser claiming a sales tax exemption under this
subsection may provide the seller with a properly completed exemp-
tion certificate at the time of the transaction. A purchaser who does not
claim the exemption at the time of the transaction may subsequently
provide documentation to the comptroller to prove that the exemption
applies, except as provided in paragraph (4) of this subsection. For
more information, refer to §3.287 of this title (relating to Exemption
Certificates).

(1) Certificated or licensed carriers.

(A) Sales and use tax is not due on the sale, lease, or
rental of an aircraft to a certificated or licensed carrier.

(B) Sales and use tax is not due on the sale, lease, or
rental of component parts of an aircraft to a certificated or licensed
carrier.

(C) Sales and use tax is not due on the sale or use of
tangible personal property that is necessary for the normal operations
of, and is pumped, poured, or otherwise placed in, an aircraft owned or
operated by a certificated or licensed carrier.

(D) Sales and use tax is due on the sale, lease, or rental
of machinery, tools, and equipment that support the overall operation

of a certificated or licensed carrier, such as baggage loading or handling
equipment, reservation or booking machinery and equipment, garbage
and other waste disposal equipment, and office supplies and equipment,
unless otherwise exempt under Tax Code, Chapter 151.

(E) Sales tax is not due on the sale of tangible personal
property transferred to a certificated or licensed carrier in Texas, if the
carrier, using its own facilities, ships the items to a point outside of
Texas under a bill of lading and the items are purchased for use by the
carrier in the conduct of its business as a certificated or licensed carrier
solely outside Texas.

(2) Flight schools, instructors, and students.

(A) Sales or use tax is not due on the sale, lease, or
rental of an aircraft to a person who:

(i) holds a current flight school or flight instructor
certificate issued by the FAA;

(i) holds a current sales and use tax permit issued
under Tax Code, Chapter 151; and

(iii) uses the aircraft to provide qualified flight in-
struction.

(B) Any use of the aircraft other than that described in
this paragraph is subject to tax as a divergent use under subsection (f)
of this section, unless otherwise exempt under Tax Code, Chapter 151.

(C) Sales or use tax is not due on the sale or use of com-
ponent parts of an aircraft owned or operated by a flight school or flight
instructor to provide qualified flight instruction.

(D) Sales or use tax is not due on the sale or use of tan-
gible personal property that is necessary for the normal operations of,
and is pumped, poured, or otherwise placed in, an aircraft owned or op-
erated by a flight school or flight instructor to provide qualified flight
instruction.

(E) A student enrolled in a program providing quali-
fied flight instruction may claim an exemption from sales tax on the
short-term hourly rental of an aircraft for qualified flight instruction, in-
cluding solo flights and other flights. When completing an exemption
certificate claiming this sales tax exemption, the student must identify
the flight school by name and address or, if the student is not enrolled
in a flight school program, the student must identify the student's flight
instructor and the instructor's address. The student must also retain
copies of written tests and instructor's endorsements. Without evidence
that the student is in pursuit of a FAA-certified pilot certificate or flight
rating, aircraft rentals are subject to sales tax.

(3) Foreign governments. Sales tax is not due on the sale,
lease, or rental of an aircraft to a foreign government. Sales tax is due
on the sale or lease of component parts or materials incorporated in
Texas into an aircraft owned by a foreign government, unless other-
wise exempt under Tax Code, Chapter 151. Refer to subsection (g) of
this section for information concerning the repair, remodeling, main-
tenance, and restoration of aircraft, aircraft engines, and component
parts.

(4) Fly-away exemption.

(A) Sales tax is not due on the sale or lease of an aircraft
in Texas to a person for use and registration in another state or nation
before any use in Texas other than:

(i) completing, repairing, remodeling, maintaining,
or restoring the aircraft in Texas, including necessary flights for trou-
bleshooting, testing, or flights between service locations under an FAA-
issued ferry permit; or
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(ii) flight training in the aircraft.

(B) Any use of the aircraft in Texas other than that de-
scribed in subparagraph (A) of this paragraph before the aircraft is
flown out of this state for use and registration in another state or na-
tion will result in the loss of the exemption.

(C) The subsequent use of an aircraft in Texas after the
aircraft has left Texas will not subject the aircraft to tax on the purchase
price if the aircraft is predominantly used outside of Texas for a period
of one year beginning on the later of:

(i) the date the aircraft was purchased or leased by
the person bringing the aircraft into Texas; or

(ii) the date the aircraft was substantially complete
in the condition for its intended use and conducted its first flight for the
carriage of persons or property.

(D) For purposes of this subsection, an aircraft is pre-
dominantly used outside of Texas if more than 50% of its total depar-
tures are from locations outside of Texas.

(E) The owner or operator of the aircraft must maintain
records sufficient to show each of the aircraft's departures. The comp-
troller may examine all records maintained on any aircraft brought into
Texas, including logs, to determine the percentage of the aircraft's total
departures that were made from locations in Texas.

(F) The fly-away exemption does not apply to the short-
term hourly rental of an aircraft in Texas, even if the person renting the
aircraft intends to use the aircraft in another state.

(G) Exemption certificate required.

(i) A purchaser claiming the fly-away exemption
under this paragraph must provide the seller with a properly completed
Texas Aircraft Exemption Certificate Out-of-State Registration and
Use, Form 01-907, its electronic equivalent, or any form promulgated
by the comptroller that succeeds such form. The seller may only accept
the certificate if the seller lacks actual knowledge that the claimed
exemption is invalid. Within 30 days of the sale of the aircraft, a copy
of the completed certificate signed by both the seller and the purchaser
must be provided to the Comptroller of Public Accounts, Business
Activity Research Team, P. O. Box 13003, Austin, Texas, 78711-3003.

(i) By signing the certificate, the purchaser autho-
rizes the comptroller to provide a copy of the certificate to the state or
nation in which the aircraft is intended to be used and registered.

(iii) Issuing an invalid certificate is a misdemeanor
punishable by a fine not to exceed $500 in addition to the assessment
of tax and, when applicable, penalty and interest on the purchase price
of the aircraft.

(5) Agricultural use.

(A) Sales or use tax is not due on the sale, lease, or
rental of an aircraft for use exclusively in connection with an agricul-
tural use, as defined in this section, when used for:

(i) predator control;

(i1) wildlife or livestock capture;

(iti)  wildlife or livestock surveys;

(iv) census counts of wildlife or livestock;

(v) animal or plant health inspection services; or

(vi) agricultural aircraft operations, such as crop
dusting, pollination, or seeding.

(B) Component parts and necessary supplies for aircraft
used exclusively in agricultural aircraft operations.

(i) Sales or use tax is not due on the sale or use of
component parts of an aircraft used exclusively in agricultural aircraft
operations.

(it)  Sales or use tax is not due on the sale or use of
tangible personal property that is necessary for the normal operations
of, and is pumped, poured, or otherwise placed in, an aircraft used
exclusively in agricultural aircraft operations.

(iii)) Exemption certificate required. A person claim-
ing the exemption under this subparagraph must have a valid Texas
Agricultural and Timber Exemption Registration Number issued by the
comptroller, and must issue a properly completed Texas Agricultural
Sales and Use Tax Exemption Certification, Form 01-924, its electronic
equivalent, or any form promulgated by the comptroller that succeeds
such form.

(iv) This exemption does not include the sale or use
of firearms, ammunition, or other equipment or tangible personal prop-
erty used to perform predator control, wildlife census counts, or any
other activity not included in the definition of agricultural aircraft op-
eration.

(C) Use of an aircraft is considered to be "for use ex-
clusively in connection with an agricultural use" if 95% of the use of
the aircraft is for a purpose described by subparagraph (A) of this para-
graph. Travel [of less than 30 miles each way] to a location to perform
a service described by subparagraph (A) of this paragraph will not dis-
qualify the sale, lease, or rental of an aircraft from the exemption, and
will not be regarded as divergent use.

(D) Selling the use of a gunner's seat on an aircraft
that is exempt under this paragraph to a person participating in aerial
wildlife management, as authorized by Parks and Wildlife Code,
§43.1075 (Using Helicopters to Take Certain Animals), will not result
in a loss of the exemption. The sale of the gunner seat is subject to
sales tax as a taxable amusement service under Tax Code, §151.0028
(Amusement Services) and §3.298 of this title (relating to Amusement
Services).

(E) A person who claims an exemption under this para-
graph must maintain and make available to the comptroller upon re-
quest flight records for all uses of the aircraft, as well as any other
records requested by the comptroller, such as Aerial Wildlife Manage-
ment Permits issued under Parks and Wildlife Code, Chapter 43, Sub-
chapter G. Failure to maintain adequate records may result in loss of
the exemption.

(6) Fractional ownership operations. Sales and use tax is
not due on the sale, lease, or rental of an aircraft operated as part of
a fractional ownership program under 14 Code of Federal Regulations
Part 91, Subpart K-Fractional Ownership Operations. Sales tax is due
on the sale or lease of component parts or materials incorporated into an
aircraft that is part of an aircraft fractional ownership operation, unless
otherwise exempt under Tax Code, Chapter 151.

(f) Divergent use.

(1) Exempt aircraft, aircraft engines, and component parts.
Sales and use tax is due when an aircraft, aircraft engine, or component
part sold, leased, or rented tax-free under a properly completed exemp-
tion certificate is subsequently put to a taxable use other than the use
allowed under the certificate. For more information, refer to §3.287 of
this title.

(2) Sales for resale. Sales and use tax is due when an air-
craft engine or component part sold, leased, or rented tax-free under a
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properly completed resale certificate is subsequently put to a taxable
use other than the use allowed under the certificate. For more informa-
tion, refer to §3.285 of this title (relating to Resale Certificate; Sales for
Resale). Sales and use tax is not due on the divergent use of an aircraft
that is purchased for resale.

(3) Agricultural use and agricultural aircraft operations.
No divergent use may be made of an aircraft exempted under subsec-
tion (e)(5) of this section, relating to agricultural use, without a total
loss of the exemption. Certain limited uses identified in subsection
(€)(5)(C) of this section do not constitute divergent use of an agri-
cultural aircraft. No divergent use of component parts or necessary
tangible personal property exempted under subsection (e)(5)(B) of
this section, relating to agricultural aircraft operations, can be made
without a total loss of that exemption.

(g) Repair, remodeling, maintenance, restoration, and comple-
tion.

(1) Labor to complete, repair, remodel, maintain, or restore
aircraft in Texas is not subject to sales tax. The sale or use of materials
incorporated into an aircraft, aircraft engine, or component part being
completed, repaired, remodeled, maintained, or restored in Texas is
subject to sales and use tax as provided in paragraph (2) of this subsec-
tion, unless otherwise exempt.

(2) Tax responsibilities of service providers.

(A) Incorporated materials. =~ Whether the service
provider owes tax on the purchase of materials that will become
incorporated materials as part of the completion, repair, remodeling,
maintenance, or restoration of an aircraft, aircraft engine, or com-
ponent part depends upon whether the service provider is operating
under a lump-sum or separated contract.

(i) Separated contracts. If the services are per-
formed under a separated contract, the service provider is regarded as
the seller of the incorporated materials. If the service provider has a
sales and use tax permit, the service provider may issue a properly
completed resale certificate to the supplier in lieu of paying sales tax
on the purchase of the incorporated materials. The service provider
must then collect sales tax from the customer on either the agreed
contract price for the incorporated materials, or the amount the service
provider paid for the incorporated materials, whichever amount is
greater. The service provider may also use incorporated materials
removed from an inventory of items upon which sales or use tax was
paid at the time of purchase. In such a case, sales tax is to be collected
from the customer on the agreed contract price of the incorporated
materials as though the incorporated materials had been purchased
tax-free with a resale certificate.

(ii) Lump-sum contracts. If the services are per-
formed under a lump-sum contract, the service provider is the ultimate
consumer of all incorporated materials. The service provider may not
collect sales tax from the customer. The service provider must pay
sales or use tax to the suppliers of the incorporated materials at the time
of purchase, unless the service provider works under both lump-sum
and separated contracts and uses incorporated materials removed
from a valid tax-free inventory that were originally purchased tax-free
by use of a resale certificate. In such a case, the service provider
incurs a tax liability based upon the purchase price of the incorporated
materials and must report and remit the tax to the comptroller. The
service provider owes sales or use tax on the purchase of incorporated
materials even when the services are performed for a customer that is
exempt from tax under Tax Code, Chapter 151.

(B) Tools, equipment, and consumable supplies. Sales
and use tax is due on the purchase, lease, or rental of tools, equipment,

and consumable supplies used by the service provider but not incorpo-
rated into the aircraft, aircraft engine, or component part at the time of
the service, regardless of the type of contract used to perform the ser-
vice, and the service provider may not collect sales or use tax from the
customer on any charges for such items.

(3) Exemption for certificated or licensed carriers, flight
schools or instructors, and persons operating aircraft for an agricultural
use.

(A) The total charge for services to complete, repair,
remodel, maintain, or restore aircraft, aircraft engines, or component
parts by or for a certificated or licensed carrier, a flight school or instruc-
tor providing qualified flight instruction, or a person operating aircraft
for an agricultural use is exempt from sales and use tax, whether the
charge is lump-sum or separately stated.

(B) Sales and use tax is not due on the sale, lease, or
rental of machinery, tools, supplies, and equipment used directly and
exclusively in the repair, remodeling, maintenance, or restoration of
aircraft, aircraft engines, or component parts by or for a certificated or
licensed carrier, a flight school or a flight instructor providing qualified
flight instruction, or person conducting an agricultural aircraft opera-
tion, provided the purchaser issues the seller a properly completed ex-
emption certificate. This includes equipment, such as battery chargers
and diagnostic equipment, used to sustain or support safe and continu-
ous operations and to keep the aircraft in good working order by pre-
venting its decline, failure, lapse, or deterioration.

(4) Aircraft used outside Texas. The following guidelines
apply to aircraft brought into Texas by out-of-state owners or operators
for completion, repair, remodeling, or restoration.

(A) Separated contracts. Sales or use tax is not due
on the separately stated charge for labor to complete, repair, remodel,
maintain, or restore an aircraft, aircraft engine, or component part per-
formed under a separated contract. The cost of incorporated materials
is:

(i) subject to sales tax when the owner or operator
takes delivery of the aircraft in Texas; or

(i) not subject to sales tax when the aircraft is de-
livered to an out-of-state location by the service provider.

(B) Lump-sum contracts. Sales tax is not due by the
owner or operator of an aircraft completed, repaired, remodeled, main-
tained, or restored under a lump-sum contract. The service provider
owes sales or use tax on the incorporated materials, whether the ser-
vice provider delivers the aircraft out of state or the owner or operator
takes delivery of the aircraft in Texas.

(5) The repair, remodeling, maintenance, or restoration of
component parts removed from and returned to an aircraft pursuant to
the repair, remodeling, maintenance, or restoration of that aircraft is to
be treated in accordance with the provisions of this subsection. The
repair, remodeling, maintenance, or restoration of a component part
removed from an aircraft that is not returned to the aircraft is subject to
the provisions of §3.292 of this title (relating to Repair, Remodeling,
Maintenance, and Restoration of Tangible Personal Property).

(h) Jet turbine aircraft engines.

(1) Sales or use tax is not due on the sale, lease, or rental of
the following items used in electrochemical plating or a similar process
by persons overhauling, retrofitting, or repairing jet turbine aircraft en-
gines and their component parts:

(A) machinery, equipment, or replacement parts or ac-
cessories with a useful life in excess of six months; and
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(B) supplies, including aluminum oxide, nitric acid, and
sodium cyanide.

(2) A person claiming an exemption under paragraph (1) of
this subsection must maintain documentation sufficient to show that no
exclusion under Tax Code, §151.318 (Property Used in Manufacturing)
applies. Also refer to §3.300 of this title (relating to Manufacturing;
Custom Manufacturing; Fabricating; Processing).

(3) Sales tax is not due on the sale of electricity or natural
gas used in the off-wing processing, overhaul, or repair of a jet tur-
bine engine or its parts for a certificated or licensed carrier. For more
information, refer to §3.295 of this title (relating to Natural Gas and
Electricity).

(i) Warranties.
(1) Manufacturer's written warranty or recall campaign.

(A) Sales or use tax is not due on the use of incorpo-
rated materials or services furnished by the manufacturer to repair an
aircraft, aircraft engine, or component part under a manufacturer's writ-
ten warranty or recall campaign.

(B) Records must be kept by a service provider showing
that the incorporated materials or services were used in repairing an
item under a manufacturer's written warranty or recall campaign.

(C) A service provider purchasing incorporated materi-
als used in a repair under a manufacturer's written warranty or recall
campaign may issue a properly completed exemption certificate to the
seller in lieu of paying tax on the purchase.

(2) Extended warranties and service policies.

(A) Sales tax is not due on the sale of an extended war-
ranty or service policy that covers an aircraft, aircraft engine, or com-
ponent part.

(B) A service provider performing services under an
extended warranty or service policy must collect sales or use tax on
the sale or use of incorporated materials as required under subsection
(2)(2)(A) of this section, unless the aircraft, aircraft engine, or compo-
nent part is owned by a certificated or licensed carrier, a flight school or
instructor providing qualified flight instruction, or an agricultural air-
craft operation.

(G) Occasional sales. The purchase of an aircraft, aircraft en-
gine, or component part is exempt from sales and use tax if the purchase
meets the definition of an occasional sale provided by §3.316 of this ti-
tle (relating to Occasional Sales; Transfers Without Change in Owner-
ship; Sales by Senior Citizens' Organizations; Sales by University and
College Student Organizations; and Sales by Nonprofit Animal Shel-
ters).

(k) Sales for resale.

(1) A person selling, leasing, or renting an aircraft, aircraft
engine, or component part may accept a properly completed and signed
resale certificate from the purchaser at the time of sale in lieu of col-
lecting tax on the sale if the person does not know, and does not have
reason to know, that the sale is not a sale for resale. For more informa-
tion on the good faith acceptance of a resale certificate, refer to §3.285
of this title.

(2) A person purchasing, leasing, or renting an aircraft in
a transaction that meets the definition of a sale for resale may provide
the seller or lessor with a properly completed resale certificate if the
person:

(A) holds a valid sales and use tax permit at the time of
the transaction; and

(B) does not intend to exclusively lease the aircraft to-
gether with a crew or pilot.

(3) A person purchasing, leasing, or renting an aircraft in a
transaction that meets the definition of a sale for resale who does not
provide the seller or lessor with a properly completed resale certificate
at the time of the transaction may subsequently provide documentation
to the comptroller to prove that the resale exemption applies.

(4) The purchase of an aircraft for lease or rental to another
does not qualify as a sale for resale unless more than 50% of the air-
craft's departures during the one year period beginning on the date of
purchase are made under the operational control of a person other than
the purchaser, pursuant to one or more written lease agreements, in
exchange for consideration. For purposes of this subsection, consider-
ation is not required to be in the form of a cash payment, and may be
fixed, variable, or periodic.

(1) Local tax. Local sales and use taxes, including taxes im-
posed by a city, county, transit authority, or special purpose district,
apply to aircraft in the same manner as any other tangible personal
property.

(1) Sales consummated in Texas. Generally, local sales
taxes are allocated to the local taxing jurisdictions in which the seller's
place of business is located, and the seller must collect the local sales
tax, without regard to whether the aircraft is actually delivered to, or
intended for use in, a Texas location in a different local taxing jurisdic-
tion. Ifthe seller does not collect the applicable local tax, the purchaser
must accrue and remit local tax to the comptroller.

(2) Sales consummated outside of Texas. When an aircraft
is purchased or leased outside of Texas and brought into Texas, local
use tax is due based on the local taxing jurisdictions in which the air-
craft is first stored or used. If the seller does not collect the applicable
local tax, the purchaser must accrue and remit to the comptroller any
local use tax due.

(3) For more information regarding the local tax collection
and reporting responsibilities of sellers and purchasers, refer to §3.334
of this title (relating to Local Sales and Use Tax).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2019.

TRD-201904063

William Hamner

Special Counsel for Tax Administration

Comptroller of Public Accounts

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 475-0387

¢ ¢ ¢
34 TAC §3.320

The Comptroller of Public Accounts proposes amendments to
§3.320, concerning the Texas emissions reduction plan sur-
charge; off-road, heavy-duty diesel equipment. The comptroller
proposes to amend the section to reflect the changes in Tax
Code, §151.0515 (Texas Emissions Reduction Plan Surcharge)
made by House Bill 3745, 86th Legislature, 2019.

The comptroller amends subsection (c) to update the title of
§3.286.
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New subsection (f) is added to include an expiration date to the
surcharge. The surcharge expires on the last day of the fiscal
biennium during which the Texas Commission on Environmen-
tal Quality publishes in the Texas Register the notice required
by Health and Safety Code, §382.037 (Notice in Texas Register
Regarding National Ambient Air Quality Standards for Ozone).

Tom Currah, Chief Revenue Estimator, has determined that dur-
ing the first five years that the proposed amendment is in effect,
the amendment: will not create or eliminate a government pro-
gram; will not require the creation or elimination of employee
positions; will not require an increase or decrease in future leg-
islative appropriations to the agency; will not require an increase
or decrease in fees paid to the agency; will not increase or de-
crease the number of individuals subject to the rules' applicabil-
ity; and will not positively or adversely affect this state's economy.
This proposal amends a current rule.

Mr. Currah also has determined that for each year of the first five
years the rule is in effect, the proposed amendment would ben-
efit the public by implementing current statutes into a published
rule. This rule is proposed under Tax Code, Title 2, and does not
require a statement of fiscal implications for small businesses
or rural communities. The proposed amendment would have no
fiscal impact on the state government, units of local government,
or individuals. There would be no anticipated economic cost to
the public.

Comments on the proposal may be submitted to Teresa G.
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528. Comments must be received no later than
30 days from the date of publication of the proposal in the Texas
Register.

This amendment is proposed under Tax Code, §111.002 (Comp-
troller's Rules, Compliance, Forfeiture), which provides the
comptroller with the authority to prescribe, adopt, and enforce
rules relating to the administration and enforcement of the
provisions of Tax Code, Title 2.

The amendment implements Tax Code, §151.0515 (Texas Emis-
sions Reduction Plan Surcharge).

§3.320. Texas Emissions Reduction Plan Surcharge; Off-Road,
Heavy-Duty Diesel Equipment.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Off-road, heavy-duty diesel equipment--Diesel-pow-
ered equipment of 50 horsepower or greater, other than motor vehicles
and equipment used directly in oil and gas exploration and production
at an oil or gas well site. See §3.96 of this title (relating to Imposition
and Collection of a Surcharge on Certain Diesel Powered Motor Vehi-
cles) for information about the imposition of the surcharge on motor
vehicles. Off-road, heavy-duty diesel equipment includes accessories
and attachments sold with the equipment. Off-road, heavy-duty diesel
equipment includes, but is not limited to, the following diesel-powered
equipment:

(A) backhoes;

(B) bore equipment and drilling rigs, except drilling
rigs used to drill oil and gas wells;

(C) bulldozers;
(D) compactors (plate compactors, etc.);

(E) cranes;

(F) crushing and processing equipment (rock and gravel
crushers, etc.);

(G) dumpsters and tenders;

(H) excavators;

() forklifts (rough terrain forklifts, etc.);

(J) graders;

(K) light plants (generators) and signal boards;
(L) loaders;

(M) mining equipment;

(N) mixers (cement mixers, mortar mixers, etc.);

(O) oftf-highway vehicles and other moveable special-
ized equipment (equipment, such as a motorized crane, that does not
meet the definition of a motor vehicle because it is designed to perform
a specialized function rather than designed to transport property or per-
sons other than the driver);

(P) paving equipment (asphalt pavers, concrete pavers,
etc.);

(Q) rammers and tampers;

(R) rollers;

(S) saws (concrete saws, industrial saws, etc.);
(T) scrapers;

(U) surfacing equipment;

(V) tractors; and

(W) trenchers.

(2) Surcharge--A fee imposed on the sale, lease, or rental
in Texas of new or used off-road, heavy-duty diesel equipment and on
the storage, use, or other consumption of such equipment subject to
use tax as provided for in §3.346 of this title (relating to Use Tax).
This surcharge is in addition to state and local sales and use taxes that
are due on the equipment and is for the benefit of the Texas Emissions
Reduction Fund, which is administered by the Texas Commission on
Environmental Quality.

(3) Sales price--The total amount a purchaser pays a
seller for the purchase, lease, or rental of off-road, heavy-duty diesel
equipment as set out in Tax Code, §151.007. The sales price includes
charges for accessories, transportation, installation, services, and other
expenses that are connected to the sale.

(b) Imposition of Surcharge.

(1) A surcharge is due on the sales price of off-road, heavy-
duty diesel equipment sold in Texas. If the purchaser takes possession
of or title to the equipment on or after September 1, 2015, the surcharge
is 1.5% of the sales price. If the purchaser took possession of or title to
the equipment on or after July 1, 2003, and before September 1, 2015,
the surcharge is 2.0% of the sales price.

(2) A surcharge is due on the sales price, excluding sepa-
rately stated interest charges, of off-road, heavy-duty diesel equipment
leased under a financing lease, as defined in §3.294 of this title (relat-
ing to Rental and Lease of Tangible Personal Property). If the lessee
takes possession of the equipment on or after September 1, 2015, the
surcharge is 1.5% of the sales price. If the lessee took possession of
the equipment on or after July 1, 2003, and before September 1, 2015,
the surcharge is 2.0% of the sales price.
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(3) A surcharge is due on the lease payments for off-road,
heavy-duty diesel equipment that is leased under an operating lease,
as defined in §3.294 of this title. If the lessee takes possession of the
equipment on or after September 1, 2015, the surcharge is 1.5% of the
lease payments. If the lessee took possession of the equipment on or
after July 1, 2003, and before September 1, 2015, the surcharge is 2.0%
of the lease payments.

(4) A surcharge is due on the sales price of off-road, heavy-
duty diesel equipment purchased, leased, or rented out of state and
brought into Texas for use. If the purchaser brings the equipment into
Texas for use on or after September 1, 2015, the surcharge is 1.5% of
the sales price. If the purchaser brought the equipment into Texas for
use on or after July 1, 2003, and before September 1, 2015, the sur-
charge is 2.0% of the sales price. See §3.346 of this title.

(5) A 1.0% surcharge is due on off-road, heavy-duty diesel
construction equipment sold, leased, or rented if the purchaser took
possession of or title to the equipment on or after August 31, 2001 and
before July 1, 2003. No surcharge is due on equipment sold, leased, or
rented during this time period if the equipment is subject to use tax or
is used in non-construction activities.

(c) Collection of surcharge. A seller must collect the surcharge
from the purchaser on the sales price of each sale, lease, or rental in
Texas of off-road, heavy-duty diesel equipment that is not exempt from
sales tax. The surcharge is collected at the same time and in the same
manner as sales or use tax. See §3.286 of this title (relating to Seller's
and Purchaser's Responsibilities[; inchading Nexus; Permits; Returns
and Reporting Periods, and Collection and Exemption Rules]) for in-
formation on the collection and remittance of sales or use tax. The
surcharge is collected in addition to state and local sales or use taxes
but is not collected on the amount of the sales or use tax.

(d) Exemptions. No surcharge is collected on the sale, lease,
or rental of off-road, heavy-duty diesel equipment that is exempt from
sales and use tax. A seller who accepts a valid and properly completed
resale or exemption certificate, direct payment exemption certificate,
or other acceptable proof of exemption from sales and use tax is not
required to collect the surcharge. For example, a seller may accept an
exemption certificate in lieu of collecting sales tax and the surcharge
from a farmer who purchases a bulldozer to be used exclusively in the
construction or maintenance of roads and water facilities on a farm that
produces agricultural products that are sold in the regular course of
business.

(e) Reports and payments.

(1) A seller or purchaser with a surcharge account, includ-
ing a direct payment holder, must report and pay the surcharge in the
same manner as sales or use tax, but separate reports and payments for
the surcharge are required.

(A) A seller's or purchaser's reporting period (i.e.,
monthly, quarterly, or yearly) and due date for the surcharge are deter-
mined by the amount of surcharge that the seller collects or purchaser
owes. See §3.286 of this title.

(B) A purchaser who does not hold a surcharge account
must report and pay the surcharge by the 20th day of the month follow-
ing the month in which the purchaser acquired off-road, heavy-duty
diesel powered equipment on which the seller did not collect the sur-
charge.

(2) A seller or purchaser must report and pay the surcharge
to the comptroller on forms prescribed by the comptroller for the sur-
charge. A seller or purchaser is not relieved of the responsibility for
filing a surcharge report and paying the surcharge by the due date be-

cause the seller or purchaser fails to receive the correct form from the
comptroller.

(3) The penalties and interest imposed for failure to timely
file and pay the surcharge are the same as those imposed for failure
to timely file and pay sales or use tax. Likewise, the 0.5% discount
for timely filing and payment is applicable to surcharge reports and
payments. No prepayment discount will be paid a seller or purchaser
for prepayment of the surcharges.

(f) Expiration. The surcharge expires on the last day of the
state fiscal biennium during which the Texas Commission on Environ-
mental Quality publishes in the Texas Register the notice required by
Health and Safety Code, §382.037.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2019.

TRD-201904064

William Hamner

Special Counsel for Tax Administration

Comptroller of Public Accounts

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER JJ. CIGARETTE,
E-CIGARETTE, AND TOBACCO PRODUCTS
REGULATION

34 TAC §3.1202

The Comptroller of Public Accounts proposes amendments to
§3.1202, concerning warning notice signs. The amendments
implement Senate Bill 21, 86th Legislature, 2019, effective
September 1, 2019. The bill amends Health and Safety Code,
§161.084 (Warning Notice) to update and add language to be
included in the warning notice sign.

The comptroller amends subsection (d)(1)(A) to reflect statutory
language to be included in the warning notice sign.

The comptroller adds new subparagraph (B) to include the
temporary statutory language concerning persons born prior to
September 1, 2001, to be included in the warning notice sign.
The subsequent subparagraph is re-lettered.

Tom Currah, Chief Revenue Estimator, has determined that dur-
ing the first five years that the proposed amendment is in effect,
the amendment: will not create or eliminate a government pro-
gram; will not require the creation or elimination of employee
positions; will not require an increase or decrease in future leg-
islative appropriations to the agency; will not require an increase
or decrease in fees paid to the agency; will not increase or de-
crease the number of individuals subject to the rules' applicabil-
ity; and will not positively or adversely affect this state's economy.
This proposal amends a current rule.

Mr. Currah also has determined that for each year of the first
five years the rule is in effect, the proposed amendment would
benefit the public by conforming the rule to current statutes. This
rule is proposed under Tax Code, Title 2, and does not require
a statement of fiscal implications for small businesses or rural
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communities The proposed amendment would have no signifi-
cant fiscal impact on the state government, units of local govern-
ment, or individuals. There would be no anticipated significant
economic cost to the public.

Comments on the proposal may be submitted to Teresa G.
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528. Comments must be received no later than
30 days from the date of publication of the proposal in the Texas
Register.

The comptroller proposes the amendments under Tax Code,
§111.002 (Comptroller's Rules; Compliance; Forfeiture) and
§111.0022 (Application to Other Laws Administered by Comp-
troller), which provide the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administration
and enforcement of the provisions of the Tax Code, Title 2, and
taxes, fees, or other charges that the comptroller administers
under other law.

The amendments implement Health and Safety Code, §161.084
(Warning Notice).

$§3.1202.  Warning Notice Signs.

(a) Warning notice signs. Each person who sells cigarettes,
e-cigarettes, or tobacco products at retail or by vending machine must
post a warning notice sign in a location that is conspicuous to all em-
ployees and customers and that is close to the cash register, check-out
stand, or vending machine where cigarettes, e-cigarettes, or tobacco
products may be purchased. The failure to display a sign as prescribed
by this section is a Class C misdemeanor.

(b) Sign distribution. Upon request, the comptroller will pro-
vide the warning notice signs without charge to any person who sells
cigarettes, e-cigarettes, or tobacco products, including distributors or
wholesale dealers of cigarettes, e-cigarettes, or tobacco products in this
state for distribution to persons who sell cigarettes, e-cigarettes, or to-
bacco products. A distributor or wholesale dealer may not charge for
distributing a sign under this subsection. Requests for the warning no-
tice signs may be made by calling the Comptroller of Public Accounts
toll free at 1-800-862-2260, or by writing to the attention of the Ac-
count Maintenance Division, Comptroller of Public Accounts, 111 East
17th Street, Austin, Texas 78774-0100. In Austin, call (512) 463-3731.
A request must include the number of signs needed, and the person and
address to whom the signs are to be mailed.

(c) Alternate signs. Retailers, distributors, and wholesale deal-
ers may develop their own warning notice signs provided the signs meet
minimum size and design specifications, including wording and font
size, described in subsection (d) of this section. A retailer, distributor,
or wholesale dealer may submit a sample of its proposed sign for re-
view to the address as noted in subsection (b) of this section.

(d) Sign design and minimum size requirements. The design,
minimum size, and placement location of each sign are as follows.

(1) Design. Each sign must be designed according to the
following:

(A) it must contain the following statutory lan-
guage: "PURCHASING OR ATTEMPTING TO PURCHASE
CIGARETTES, E-CIGARETTES, OR TOBACCO PRODUCTS
BY A PERSON [MINOR] UNDER 21 [18] YEARS OF AGE IS
PROHIBITED BY LAW. SALE OR PROVISION OF CIGARETTES,
E-CIGARETTES, OR TOBACCO PRODUCTS TO A PERSON
[MINOR] UNDER 21 [18] YEARS OF AGE IS PROHIBITED
BY LAW. UPON CONVICTION, A CLASS C MISDEMEANOR,
INCLUDING A FINE OF UP TO $500 MAY BE IMPOSED. VIOLA-
TIONS MAY BE REPORTED TO THE TEXAS COMPTROLLER'S

OFFICE BY CALLING 1-800-345-8647. PREGNANT WOMEN
SHOULD NOT SMOKE. SMOKERS ARE MORE LIKELY TO
HAVE BABIES WHO ARE BORN PREMATURE OR WITH LOW
BIRTH WEIGHT.THE PROHIBITIONS ON THE PURCHASE OR
ATTEMPT TO PURCHASE DESCRIBED ABOVE DO NOT APPLY
TO A PERSON WHO IS IN THE UNITED STATES MILITARY
FORCES OR STATE MILITARY FORCES.";

(B) it must contain the following statutory language un-
til September 1, 2022: "THE PROHIBITIONS ON THE PURCHASE
OR ATTEMPT TO PURCHASE DESCRIBED ABOVE DO NOT AP-
PLY TO A PERSON WHO WAS BORN ON OR BEFORE AUGUST
31, 2001."; and

(C) [(B)] retailers must display the English version.
The comptroller will make a Spanish version available. Both the
Spanish and English versions may be posted.

(2) Size and placement. The sign is to be posted on or near:

(A) a cash register or check-out stand and must be no
less than 8-1/2 inches wide by 14 inches in length. The font size for
the statutory language that must appear on the sign must be no less than
14-point type. The mandatory warning notice sign must be conspicu-
ous from each cash register or check-out stand where cigarettes, e-cig-
arettes, or tobacco products may be purchased. If a retailer chooses,
an additional warning notice sign, regardless of size, may be conspicu-
ously placed on each cash register or check-out stand where cigarettes,
e-cigarettes, or tobacco products may be purchased; and

(B) avending machine and must be no less than 3 inches
wide by 7 inches in length. The font size for the statutory language that
must appear on the sign must be no less than 10-point type.

(e) Effective date. Sellers of cigarettes and tobacco products
must display the warning notice signs in the appropriate locations be-
ginning January 1, 1998. E-cigarette sellers must display the warning
notice signs in the appropriate locations beginning October 1, 2015.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2019.

TRD-201904061

William Hamner

Special Counsel for Tax Administration

Comptroller of Public Accounts

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 475-0387

3 . 3
34 TAC §3.1205

The Comptroller of Public Accounts proposes amendments to
§3.1205, concerning delivery sales of cigarettes (Health and
Safety Code, Chapter 161, Subchapter R). The amendments
implement Senate Bill 21, 86th Legislature, 2019, which is
effective September 1, 2019. The bill amends provisions of
the Health and Safety Code to raise the minimum legal age
for the sale, distribution, possession, purchase, consumption,
or receipt of cigarettes, e-cigarettes, or tobacco products from
18 to 21 years of age; and Health and Safety Code, §161.081
(Definitions) to define a "minor" as a person under 21 years of
age.
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Throughout the section, the comptroller replaces the phrases
"person younger than 18 years of age" or "individual younger
than 18 years of age" with the defined term "minor."

The comptroller amends subsection (a)(4) by deleting the def-
inition of the term "shipping container" pursuant to the SB 21
amendment that repealed Health and Safety Code, §161.455
(Shipping Requirements). The comptroller adds the definition of
the term "minor" to mean a person under 21 years of age. The
new paragraph also includes the exceptions to the age restric-
tions reflected in SB 21 but not included in the statutory definition
of the term.

The comptroller deletes paragraph (5) by deleting the definition
of the term "shipping document" pursuant to the SB 21 amend-
ment that repealed Health and Safety Code, §161.455 (Shipping
Requirements). The subsequent paragraph is re-lettered.

The comptroller amends subsection (b)(1)(A) to provide an
exception to the requirement that out-of-state sellers obtain
cigarette distributor's permits from the comptroller's office if
they intend to make delivery sales to Texas customers. The
out-of-state seller does not need a distributor's permit if the
seller is purchasing Texas-stamped cigarettes.

The comptroller amends subsection (b)(1)(B) to update the title
of the referenced §3.286.

The comptroller amends the headings to subsections (c)(3)(A)
and (B) to remove the duplicated heading and to be more de-
scriptive of the paragraphs' contents.

The comptroller deletes subsection (d) as SB 21 removed the
shipping requirement language from the statute.

Tom Currah, Chief Revenue Estimator, has determined that dur-
ing the first five years that the proposed amendment is in effect,
the amendment: will not create or eliminate a government pro-
gram; will not require the creation or elimination of employee
positions; will not require an increase or decrease in future leg-
islative appropriations to the agency; will not require an increase
or decrease in fees paid to the agency; will not increase or de-
crease the number of individuals subject to the rules' applicabil-
ity; and will not positively or adversely affect this state's economy.
This proposal amends a current rule.

Mr. Currah also has determined that for each year of the first
five years the rule is in effect, the proposed amendment would
benefit the public by conforming the rule to current statutes. This
rule is proposed under Tax Code, Title 2, and does not require
a statement of fiscal implications for small businesses or rural
communities. The proposed amendment would have no signifi-
cant fiscal impact on the state government, units of local govern-
ment, or individuals. There would be no anticipated significant
economic cost to the public.

Comments on the proposal may be submitted to Teresa G.
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528. Comments must be received no later than
30 days from the date of publication of the proposal in the Texas
Register.

The comptroller proposes the amendments under Tax Code,
§111.002 (Comptroller's Rules; Compliance; Forfeiture) and
§111.0022 (Application to Other Laws Administered by Comp-
troller), which provide the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administration
and enforcement of the provisions of the Tax Code, Title 2, and

taxes, fees, or other charges that the comptroller administers
under other law.

The amendments implement Health and Safety Code,
§§161.081 (Definitions), 161.082 (Sale of Cigarettes, E-Cig-
arettes, or Tobacco Products to Persons Younger Than 21
Years of Age Prohibited; Proof of Age Required), 161.083 (Sale
of Cigarettes, E-Cigarettes, or Tobacco Products to Persons
Younger Than 30 years of Age), 161.084 (Warning Notice),
161.085 (Notification of Employees and Agents), 161.251 (Def-
initions), and 161.252 (Possession, Purchase, Consumption,
or Receipt of Cigarettes, E-Cigarettes, or Tobacco Products by
Minors Prohibited); and Health and Safety Code, Subchapter R
(Delivery Sales of Cigarettes and E-Cigarettes).

$3.1205. Delivery Sales of Cigarettes (Health and Safety Code,
Chapter 161, Subchapter R).

(a) Definitions. The following words and terms, when used
in this section shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Cigarette--A roll for smoking:

(A) that is made of tobacco or tobacco mixed with an-
other ingredient and wrapped or covered with a material other than to-
bacco; and

(B) that is not a cigar.

(2) Delivery sale--A sale of cigarettes to a consumer in
Texas in which:

(A) the purchaser submits the order for the sale:

(i) Dby telephone or any other method of voice trans-
mission;
(i) by mail or any other delivery service; or

(iii)  through the Internet or another on-line service;
or

(B) the cigarettes are delivered by mail or another de-
livery service.

(C) A sale of cigarettes not for personal consumption to
a person who is a wholesale dealer or a retail dealer is not a delivery
sale.

(D) A sale of cigarettes is a delivery sale regardless of
whether the seller is located outside or within Texas.

(3) Delivery service--A person, including the United States
Postal Service, who is engaged in the commercial delivery of letters,
packages, or other containers.

(4) Minor--A person under 21 years of age. The term "mi-
nor" does not include a person who is at least 18 years of age and is
in the United States military forces or the state military forces. The
term "minor" does not include a person who was born on or before Au-
gust 31, 2001. [Shipping container--A container in which cigarettes
are shipped in conneetion with a delivery sale:]

[S) Shippine d bill of lading, airbill. United
States Postal Service form, or any other document used to document a
de] i v el 74

(5) [€6)] Seller--A person, located outside or within Texas,
who takes or accepts delivery sale orders from the public by telephone,
mail, or on the Internet, or who mails or ships cigarettes in connection
with a delivery sale.

(b) Seller permits and registration.
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(1) Cigarette tax permits and sales and use tax permits.

(A) Out-of-state sellers who intend to make delivery
sales to Texas customers must apply for and obtain a cigarette retailer's
permit and, unless purchasing Texas stamped cigarettes, a cigarette dis-
tributor's permit from the comptroller's office as described in §3.102 of
this title (relating to Applications, Definitions, Permits, and Reports).

(B) Sellers located in Texas who intend to make deliv-
ery sales to Texas customers must apply for and obtain a cigarette re-
tailer's permit from the comptroller's office, as described in §3.102 of
this title, and must obtain a Texas sales and use tax permit, as described
in §3.286 of this title (relating to Seller's and Purchaser's Responsibil-
ities[, including Nexus, Permits, Returns and Reporting Periods, and
Collection and Exemption Rules]).

(2) Delivery sale registration. Before making a delivery
sale in Texas, all sellers must register with the comptroller by filing a
statement that includes:

(A) the seller's name and trade name;

(B) the address of the seller's principal place of business
and any other place of business;

(C) the seller's telephone number; and
(D) the person's e-mail address.

c eller and purchaser responsibilities.

(c) Sell d h. ibiliti

(1) Collection and payment of taxes. The comptroller's of-
fice collects cigarette excise tax through the sale of cigarette tax stamps
to permitted distributors. A seller located outside of Texas who has
obtained a distributor permit is required to purchase and pay for tax
stamps before the comptroller's office will ship the stamps to the seller.
In addition, as provided in Tax Code, Chapter 151 (Limited Sales, Ex-
cise, and Use Tax), a seller engaged in business in Texas is required
to collect and remit to the comptroller's office sales tax on all cigarette
sales made in Texas.

(2) Stamping requirements. A seller located outside of
Texas must affix a Texas tax stamp to each package of cigarettes that
is to be shipped or delivered to a purchaser in Texas before shipment.
A Texas seller can purchase only stamped packages of cigarettes from
distributors and wholesalers.

(3) Age verification. A seller must confirm the age of the
prospective purchaser placing an order for cigarettes to be delivered
by the United States Postal Service or by a delivery service before the
cigarettes can be mailed or delivered to a purchaser in Texas.

(A) Purchaser [Written] verification. A seller is re-
quired to obtain from the prospective purchaser a written certification
that includes a reliable confirmation that the prospective purchaser is
not a minor [at least 18 years of age| and a statement signed by the
prospective purchaser under penalty of law:

(i) certifying the prospective purchaser's address
and date of birth;

(i) confirming that the prospective purchaser under-
stands that signing another person's name to the certification is illegal,
that sales of cigarettes to, and the purchase of cigarettes by a minor, [;
an individual younger than 18 years of age] are illegal under state law;
and

(iii)  confirming that the prospective purchaser wants
to receive mailings from a tobacco company.

(B) Seller [Age] verification. A seller must make a
good faith effort to verify the information contained in the certification

required under subparagraph (A) of this paragraph. A seller may
compare the information against a commercially available database
or obtain a photocopy or other image of a government-issued iden-
tification bearing a photograph and date of birth of the prospective
purchaser.

(4) Disclosure requirements. A seller must send a prospec-
tive purchaser, by e-mail or other means, a notice that includes a promi-
nent and clearly legible statement that:

(A) cigarette sales to minors [individuals younger than
18 years of age] are illegal under state law;

(B) sales of cigarettes are restricted to those individuals
who provide verifiable proof of age in accordance with paragraph (3)
of this subsection;

(C) sales of cigarettes are taxable under Texas Tax
Code, Chapter 154 (Cigarette Tax);

(D) the excise tax due on the cigarettes has been paid
by the purchase of a tax stamp for each cigarette package; and

(E) that a tax stamp has been affixed to each cigarette
package sold.

(5) Purchaser age certification. A person placing an order
for cigarettes to be mailed or delivered must first:

(A) provide the seller with proof of age;

(B) provide the seller with a signed written statement
that confirms:

(i) the purchaser's address and date of birth;

(it) the purchaser's permission for a tobacco com-
pany to send mailings to the purchaser;

(iii)  the purchaser's knowledge that signing another
person's name to the written statement is illegal, and that state law pro-
hibits the sales of cigarettes to, and the purchase of cigarettes by a minor
[, an individual younger than 18 years of age]; and

(C) pay for the cigarettes ordered by mail or over the

Internet by check or by a credit or debit card that has been issued in the
purchaser's name.
or delivers eigarettes into Texas in connection with a delivery sale order
must]

D ineclude as part of the shipping documents a clear and
SHIPPING TO INDPADUALS UNDER 18 YEARS OF AGE AND
REQUIRES THE PAYMENT OF ALE APPHICABEE TAXES™}

H2) require; or use a method of mailing or shipping that
obligates the delivery serviee to require:}
HA) the purchaser who placed the delivery sale order;
or an adult whe resides at the purchaser's address and whe is at least 18
years of age; to sign to aceept delivery of the shipping container; and]
f(B) the person signing to accept delivery of the ship-
ping ceontainer to provide proof; in the form of a government-issued
identification bearing a phetograph; that the persen is:}
f(i)  the purchaser, or an adult who is at least 18 years
of age and resides at the purchaser's address; and}
fGi)  atleast 18 years of age if the person appears to
be younger than 27 years of age; and]
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[(3) it applicable, provide the delivery serviee with a writ-
ten and signed statement that a Texas cigarette tax stamp has been af-
fixed to cach package of cigarcttes included in the delivery sale. If
the seller is located in Texas; the seller must also include a written and
signed statement that the sales tax due on each package of eigarettes in-
cluded in the delivery sale will be remitted to the comptreller's effiee-}

(d) [€e)] Reporting requirements.

(1) Each seller who has made a delivery sale, and each per-
son who has delivered cigarettes in connection with a delivery sale, is
required to file a delivery sales report with the comptroller's office.

(A) For each delivery sale, a person must file a memo-
randum or a copy of an invoice that provides:

(i) the name, address, telephone number, and e-mail
address of the individual to whom the delivery sale was made;

(ii) the brand or brands of the cigarettes that were
sold; and

(iii)  the quantity of cigarettes that were sold.

(B) A person may comply with the reporting require-
ment described in this paragraph by filing a Texas Cigarette/E-Cigarette
Delivery Sales Report. The report is available on the comptroller's
website.

(C) This filing is due on or before the 10th day of each
month based on delivery sales made in the previous month.

(2) A seller who submits a monthly "Jenkins Act" report
required by 15 U.S.C. Section 376, as amended, to the comptroller's
office has complied with the monthly delivery sales reporting require-
ment and no further report is required.

(3) A person is exempt from the filing requirement in this
subsection, if in the preceding two years from the date the report is
due, the person is not in violation of the requirements under Health and
Safety Code, Chapter 161, Subchapter R (Delivery Sales of Cigarettes
and E-Cigarettes) and has not been reported under Health & Safety
Code, §161.090 (Reports of Violations) to the comptroller as having
violated Subchapter H (Distribution of Cigarettes, E-Cigarettes, or To-
bacco Products).

(A) A person is exempt from the filing requirement in
this subsection, even if the person does not have a two-year report filing
history, provided that the person has not committed a violation during
the time the person has been making delivery sales.

(B) If a person violates the requirements of Health and
Safety Code, Chapter 161, Subchapter R, or is reported to the comp-
troller under §161.090 for violating Health and Safety Code, Chapter
161, Subchapter H, the person must comply with the monthly filing re-
quirements described in this subsection.

(i) A person who commits a violation, and who does
not have two years of prior delivery sales, must file the required infor-
mation from its first day of business.

(ii) A seller who commits a violation is liable for
reporting all delivery sales for all business locations of the seller.

(e) [€B)] Violations and Penalties.

(1) A person commits an offense if the person violates a
provision of Health and Safety Code, Chapter 161, Subchapter R for
which a criminal penalty is not otherwise provided, or Tax Code, Chap-
ter 154. For example, a seller who makes a delivery sale of cigarettes
to a minor [persen younger than 18 years of age] commits an offense.
The person's first offense is a Class C misdemeanor. If it is shown on

the trial of a person that the person has previously been convicted of
an offense under Health and Safety Code, Chapter 161, Subchapter R,
the offense is a Class B misdemeanor.

(2) Knowing violations. A person who knowingly violates
a provision of Health and Safety Code, Chapter 161, Subchapter R, or
knowingly submits a certification described in subsection (c)(3)(A) of
this section, in another person's name commits a felony of the third
degree.

(3) Non-payment of tax. A person who fails to pay the
cigarette tax or remit the sales and use tax due in connection with a
delivery sale must pay to the state a civil penalty in an amount equal to
five times the amount of tax due. This penalty is in addition to penalties
imposed under Tax Code, Chapter 154.

(4) Forfeiture of cigarettes and property. Cigarettes sold,
or cigarettes that a person attempted to sell in a delivery sale that does
not comply with Health and Safety Code, Chapter 161, Subchapter R,
are forfeited to the state and will be destroyed. A fixture, equipment,
or other material or personal property on the premises of a person who,
with the intent to defraud the state, fails to comply with the provisions
of Health and Safety Code, Chapter 161, Subchapter R, is also forfeited
to the state.

(5) Tax code violations. If the comptroller finds that a per-
son violates Tax Code, Chapter 154, or a rule made pursuant to Chapter
154, the comptroller may impose a penalty of not more than $2,000 for
each violation per day and suspend or revoke the person's permit pur-
suant to Tax Code, §154.1141 (Summary Suspension of a Permit).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2019.

TRD-201904062

William Hamner

Special Counsel for Tax Administration

Comptroller of Public Accounts

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 475-0387

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE

CHAPTER 163. COMMUNITY JUSTICE
ASSISTANCE DIVISION STANDARDS
37 TAC §163.31

The Texas Board of Criminal Justice proposes amendments to
§163.31, concerning Sanctions, Programs, and Services. The
amendments are proposed in conjunction with a proposed rule
review of §163.31 as published in another section of the Texas
Register. The proposed amendments add opportunities for
CSCDs and judicial districts to make cost effective and efficient
choices about providing service for adult probationers.
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Jerry McGinty, Chief Financial Officer for the Texas Department
of Criminal Justice, has determined that for each year of the first
five years the rule will be in effect, enforcing or administering
the rule will not have foreseeable implications related to costs or
revenues for state or local government.

Mr. McGinty has also determined that for each year of the first
five year period, there will not be an economic impact on persons
required to comply with the rule. There will not be an adverse
economic impact on small or micro businesses or on rural com-
munities. Therefore, no regulatory flexibility analysis is required.

The anticipated public benefit, as a result of enforcing the rule,
will be to permit CSCDs and judicial districts more choices as to
how to offer services to the adult probation community. No cost
will be imposed on regulated persons.

The rule will have no impact on government growth; no creation
or elimination of employee positions; no increase or decrease
in future legislative appropriations to the TDCJ; no increase or
decrease in fees paid to the TDCJ; no new regulation and no
effect on an existing regulation; no increase or decrease in the
number of individuals subject to the rule; and no effect upon the
economy.

Comments should be directed to the Office of the General
Counsel, Texas Department of Criminal Justice, P.O. Box 4004,
Huntsville, Texas 77342, ogccomments@tdcj.texas.gov. Written
comments from the general public must be received within 30
days of the publication of this rule in the Texas Register.

The amendments are proposed under Texas Government Code
§8§492.013, 509.003.

Cross Reference to Statutes: None.

§163.31. Sanctions, Programs, and Services.
(a) Core Services. [AH Cemmunity Supervision and Corree-
tions Departments (CSCDs) shall provide the following core serviees:|
(1) Court Services. Each community supervision and cor-
rections department (CSCD) shall:

(A) conduct pre/post-sentence investigations as ordered
by the court and in accordance with law;

(B) report violations to the court;
(C) provide testimony as custodian of the record;

(D) conduct assessments and complete reports man-
dated by law;

(E) make recommendations to the court regarding con-
ditions of supervision; and

(F) maintain case files.

(2) Basic Supervision. Each CSCD shall:
(A) enforce conditions of community supervision;
(B) perform case intake;

(C) conduct assessments, reassessments, and case
[superviston] planning, and implement strategies to address identified
offender risks and needs with the resources available to jurisdictions;

(D) provide contacts to offenders on direct commu-
nity supervision per Texas Department of Criminal Justice (TDCJ)

Community [Fastiee-Community] Justice Assistance Division (CJAD)
[(FPCI-CIAD)] standards;

(E) maintain case files;

(F) develop and monitor community service restitution
programs;

(G) as ordered by the court, assess and, when needed,
provide access to education, substance abuse, and mental impairment
services;

(H) monitor employment and provide job and/or voca-
tional services to employable offenders; and

(I) provide access to assessment and treatment services
for sex offenders and violent offenders and maintain appropriate levels
of supervision for these offenders.

(3) Administrative Services. Each CSCD shall provide
[Previde] adequate management and support service to the CSCD
operation, commensurate with available resources, to include [but not
limited to]:

(A) administrative support staff;

(B) data processing support;

(C) data control and evaluation support;
(D) fiscal services support; and

(E) training coordinators.

(b) Continuum of Sanctions. Each [AH] CSCD director
[direetors] shall ensure the development and implementation of a
continuum of sanctions that address the risks and needs of offenders as

identified in the jurisdiction's strategic plan [community justice plan],
subject to available resources and local policy.

(¢) Regional Planning. Regional programs and services shall
[be designed to] address regional needs as identified in each jurisdic-
tion's strategic plan [eemmuanity justice plan| and respond efficiently
and economically [as the meore efficient economical respense] to
specific offender issues for each of the participating jurisdictions.
Each CSCD director [direetors] participating in regional programs and
services shall work with other CSCD directors affected [the directors
of other CSCDs impacted] by those regional efforts in the planning,
developing [development], and implementing [implementation of]

regional programs and services to address offender needs.

(d) Community Service Restitution (CSR). Each CSCD
director [direetors] shall maintain written agreements with governmen-
tal and/or nonprofit entities [ageneies and erganizations] to provide
offenders opportunities to comply with court-ordered community ser-
vice restitution according to [the] Texas Code of Criminal Procedure
article 42A.304 [4212 §16].

(e) Educational Skill Level. Using a standardized educational
screening instrument, each [the] CSCD director shall ensure that all
persons placed on community supervision, who are unable to docu-
ment attainment of a high school diploma or GED shall be screened to
determine if the persons possess:

(1) Educational skills equal to or greater than the sixth
grade level; or

(2) The intellectual capacity or learning ability to achieve
the sixth grade skills level. Programs that assist offenders in attaining
the educational skill level of sixth grade and above shall be developed
and/or made available to the courts for offender referral. Each CSCD
director [direetors] may maintain written agreements with school and
volunteer organizations to provide tutoring to teach reading to func-
tionally illiterate offenders.

(f) Methods for Measuring the Success of Community Super-
vision and Corrections Program. For purposes of Texas Government
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Code §509.007(b), the success of programs provided by a CSCD or an
entity served by a CSCD is measured by assessing rates of program
completion and recidivism.

(1) Program [Eer purposes of Texas Government Code
§509.007(b); the methed for program| completion is
[defined as] the completion of all required components of the program,
and/or an offender’s release from the program that is not related to any
non-compliant behavior, an inappropriate placement, or death.

(2) Recidivism [Fhe method for measuring reetdivism] is
[defined as] a subsequent arrest for a new, separate offense that is pun-
ishable by incarceration [(-e-; Class B misdemeaners and up)]. This
definition does not include arrests for motions to revoke community
supervision and bond forfeitures.

(g) Conflicts of Interest. Each [The] CSCD director shall
ensure the adoption of [that there is] a written policy that prohibits
[concerning conflicts of interest. The peliey shall address the pro-
hibition of| possible conflicts of interest affecting the CSCD, its
supervision officers, and [er] employees.

(h) Partnerships with Law Enforcement Agencies. Each
CSCD [€SEDs] shall cooperate with and provide assistance to mu-
nicipal, county, and state law enforcement agencies or peace officers
in situations relating to offender supervision, absconder apprehension,
victim services, and other community-based criminal justice activities.

(i) A CSCD may contract with another CSCD for services or
facilities.

(3) A judicial district may contract for programs and services
with a CSCD established for another judicial district, in lieu of estab-
lishing its own CSCD, if such a contract promotes administrative con-
venience, economy, or improved services.

(k) More than one CSCD may serve a judicial district that in-
cludes more than one county if providing more than one CSCD pro-
motes administrative convenience, economy, or improved services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2019.

TRD-201904076

Erik Brown

Director of Legal Affairs

Texas Department of Criminal Justice

Earliest possible date of adoption: December 15, 2019
For further information, please call: (936) 437-6700

L4 L4 4
37 TAC §163.41

The Texas Board of Criminal Justice proposes amendments to
§163.41, concerning Medical and Psychological Information.
The amendments are proposed in conjunction with a proposed
rule review of §163.41 as published in another section of the
Texas Register. The proposed amendments make minor orga-
nizational changes, delete superfluous guidance, and otherwise
make no substantive changes.

Jerry McGinty, Chief Financial Officer for the Texas Department
of Criminal Justice, has determined that for each year of the first
five years the rule will be in effect, enforcing or administering

the rule will not have foreseeable implications related to costs or
revenues for state or local government.

Mr. McGinty has also determined that for each year of the first
five year period, there will not be an economic impact on persons
required to comply with the rule. There will not be an adverse
economic impact on small or micro businesses or on rural com-
munities. Therefore, no regulatory flexibility analysis is required.

The anticipated public benefit, as a result of enforcing the rule,
will be to enhance clarity. No cost will be imposed on regulated
persons.

The rule will have no impact on government growth; no creation
or elimination of employee positions; no increase or decrease
in future legislative appropriations to the TDCJ; no increase or
decrease in fees paid to the TDCJ; no new regulation and no
effect on an existing regulation; no increase or decrease in the
number of individuals subject to the rule; and no effect upon the
economy.

Comments should be directed to the Office of the General
Counsel, Texas Department of Criminal Justice, P.O. Box 4004,
Huntsville, Texas 77342, ogccomments@tdcj.texas.gov. Written
comments from the general public must be received within 30
days of the publication of this rule in the Texas Register.

The amendments are proposed under Texas Government Code
§8§492.013, 509.003.

Cross Reference to Statutes: None.

§163.41. Medical and Psychological Information.

(a) Human Immunodeficiency Virus (HIV) and Acquired Im-
mune Deficiency Syndrome (AIDS) Policies. Community Supervision
and Corrections Department (CSCD) directors shall develop and im-
plement policies relevant to HIV and AIDS in accordance with guide-
lines established by the Texas Department of State Health Services and
adopted by the Texas Department of Criminal Justice Community Jus-
tice Assistance Division (TDCJ CJAD). These policies shall be incor-
porated in the CSCD's administrative manuals and shall include, at a
minimum, the following:

(1) education and training [Education and Fraining];
(2) confidentiality [Confidentiality];
(3) workplace [Werkplaee] guidelines; and

(4) supervision [Supervisior] of individuals with HIV or
AIDS infection.
d) [ -] In accordance with Texas [Tex:]
Health & Safety Code §85.142 and §85.143, the HIV-AIDS policy
must:

(1) provide for periodic education of employees and

offenders [prebatieners] concerning HIV;

(2) ensure that education programs for employees include
information and training relating to the infection control procedures
and that employees have infection control supplies and equipment read-
ily available; [and]

(3) ensure access to appropriate services and protect the
confidentiality of medical records relating to HIV infection; and[- In
additien; CSCD residential direetors shall ensure that residential staff
attend and complete HIV-AIDS classroom training within the first year
of emp}eymem and each year thereafter. Training shall inclade; at a
minimum; information relating to infection control procedures; infor-
mation regarding infeetion control supplies and equipment; and poehi-
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persons in their custody.]
(4) conform with the model policy guidelines. See e.g.,
https://www.dshs.texas.gov/hivstd/policy/policies/090-020.shtm

(c) Employee Training. CSCD residential directors shall en-
sure that residential staff attend and complete HIV-AIDS classroom
training within the first year of employment and each year thereafter.
Training shall include, at a minimum, information relating to infection
control procedures, information regarding infection control supplies
and equipment, and policies regarding the handling, care, and treat-
ment of HIV-AIDS infected persons in their custody.

testing and results is confidential and shall be maintained in a safe
and secure manner: Aeccess to this confidential information shall be
restricted to only these persons whe have been autherized to receive
this information by law or with a duly executed release and waiver of
confidentiality. The CSCD may disclose HIV-AIDS information relat-
ing to special offenders in accordanee with Tex: Health & Safety Code
§5614.001 - 614.021 and other state and federal law.}

(d) Medical and Psychological Information. All records and
other information concerning an offender's physical or mental state, in-
cluding [al] information pertaining to an offender's HIV-AIDS testing,
results, and status, are confidential in accordance with [the statutes and
other]| state and federal law. Medical and psychological information
shall be maintained in a safe and secure manner. Access to this confi-
dential information shall be restricted to only those persons who have
been authorized to receive this information by law or with a duly ex-
ecuted release and waiver of confidentiality from the offender. The
CSCD may disclose medical and psychological information relating
to special needs offenders in accordance with Texas [Fex:] Health &
Safety Code §§614.001 - 614.021 and other state and federal law.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2019.

TRD-201904078

Erik Brown

Director of Legal Affairs

Texas Department of Criminal Justice

Earliest possible date of adoption: December 15, 2019
For further information, please call: (936) 437-6700

¢ L4 ¢
TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 2. ENVIRONMENTAL REVIEW OF
TRANSPORTATION PROJECTS

SUBCHAPTER A. GENERAL PROVISIONS

43 TAC §2.3

The Texas Department of Transportation (department) proposes
amendments to §2.3, concerning environmental review and pub-
lic participation requirements for certain transportation projects.

EXPLANATION OF PROPOSED AMENDMENTS

Amendments to §2.3, Applicability; Exceptions, revise the appli-
cability of the department's Chapter 2 environmental review rules
to more closely align with the applicable state statutes.

Existing §2.3, states that the department's environmental review
rules apply not only to the department's own projects, but also
to private or public entities' projects if such a project receives
state funding distributed by the department or requires any kind
of approval by the department, even if the project has no FHWA
funding and is not on the state highway system. The department
believes that this broad application is not required by statute.

The original statute requiring the department to have envi-
ronmental review rules was enacted in 1991 (S.B. 352, 72nd
Legislature, Regular Session) and was codified in 1995 as
Transportation Code, §201.604. Section 201.604 directs the
Texas Transportation Commission (commission) by rule to
"provide for the commission's environmental review of the de-
partment's transportation projects that are not subject to review
under the National Environmental Policy Act (42 U.S.C. Section
4321 et seq.)." The statute calls for environmental review of "the
department's transportation projects," not other private or public
entities' transportation projects.

In 2011, the Texas Legislature enacted Transportation Code 201,
Subchapter I-1. Subchapter I-1 established deadlines and other
requirements for the department's environmental review of high-
way projects, and instructed the commission to implement the
new requirements through rulemaking. The Legislature spec-
ified that the new environmental review requirements applied
to (1) projects that are "part of the state highway system," and
(2) projects that are not part of the state highway system, but
are federally funded. (Transportation Code, §§201.752(a) and
201.751(3).) Off-system projects that are not federally funded,
such as county road or city street projects undertaken by local
governments with or without some form of state funding, were
not included. However, off-system projects that are not federally
funded but receive state funding are nonetheless required to un-
dergo the department's environmental review procedures under
the department's current rules.

Amendments to §2.3(a) specify that the department's environ-
mental review rules apply only to (1) an FHWA transportation
project, or (2) any portion of a state transportation project that
will take place on the state highway system or other real prop-
erty owned by the department. The department believes that this
change to §2.3(a) more accurately implements the legislative
mandates in Transportation Code, §201.604 and Transportation
Code, §§201.752(a). Non-federally funded projects undertaken
by local governments or other entities with the assistance of state
funding would not be subject to the department's environmen-
tal review process. Such a project would not require a project
scope, which is now done electronically using the department's
Environmental Compliance Oversight System, and would not re-
quire the department's issuance of a categorical exclusion deter-
mination, environmental assessment/finding of no significant im-
pact, or environmental impact statement/record of decision. Of
course, local governments or other entities would still be legally
required to comply with all applicable environmental laws, such
as the Clean Water Act and Endangered Species Act, when un-
dertaking a transportation project.

The department believes that the change is appropriate for rea-
sons beyond alignment with the underlying statutes. When a lo-
cal government or other entity undertakes a non-federally funded
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transportation project on its own property, the local government
or entity, not the department, should be responsible for eval-
uating the environmental impacts of the project and determin-
ing whether and how to proceed. Currently, local governments
must comply with all applicable environmental laws plus the de-
partment's environmental review process. Allowing local gov-
ernments and other entities to develop off-system, non-federally
funded projects according to their own procedures, and using
their own expertise and knowledge of local conditions, without
having to also comply with the department's environmental re-
view requirements, will provide greater flexibility and autonomy
for those entities. This change will also reduce the administrative
burden on department environmental staff, allowing for a higher
level of focus on the environmental review of the department's
own projects.

The amendments also remove the exceptions in §2.3(b) and
(d). The revised statement of applicability in amended §2.3(a),
makes these exceptions unnecessary because the excepted
projects are no longer described by the revised statement.

FISCAL NOTE

Brian Ragland, Chief Financial Officer, has determined, in accor-
dance with Government Code, §2001.024(a)(4), that for each
of the first five years in which the proposed rules are in effect,
there will be a reduction in costs for state and local governments
as a result of enforcing or administering the rules. For off-sys-
tem, non-federally funded projects, local governments will avoid
costs associated with preparation of a project scope, the col-
lection and provision of certain project information for the de-
partment's review, and other actions related to complying with
the department's Chapter 2 environmental review process. For
such projects the department will avoid the administrative bur-
den associated with reviewing project information provided by
the local governments, processing the projects in the depart-
ment's environmental clearance operating system, and issuing
an environmental decision. The number of projects that would
otherwise be subject to the department's Chapter 2 rules would
vary from year to year and is not known. The local government's
costs of complying with the department's Chapter 2 rules, and
the amount of time spent by department staff reviewing such
projects, would vary depending on project-specific factors and
the local government's familiarity with the department's environ-
mental review process. For these reasons, the fiscal impact is
expected to be positive but the amount of cost reductions for
state and local governments cannot be calculated.

LOCAL EMPLOYMENT IMPACT STATEMENT

Carlos Swonke, Director, Environmental Affairs Division, has
determined that there will be no significant impact on local
economies or overall employment as a result of enforcing or
administering the proposed rules and therefore, a local employ-
ment impact statement is not required under Government Code,
§2001.022.

PUBLIC BENEFIT

Mr. Swonke has determined, as required by Government Code,
§2001.024(a)(5), that for each year of the first five years in which
the proposed rules are in effect, the public benefit anticipated as
a result of enforcing or administering the rules will be increased
efficiency and a reduction in the potential for delays in distributing
state funding for off-system, non-federally funded projects.

COSTS ON REGULATED PERSONS

Mr. Swonke has also determined, as required by Government
Code, §2001.024(a)(5), that for each year of that period there
are no anticipated economic costs for persons, including a state
agency, special district, or local government, required to com-
ply with the proposed rules and therefore, Government Code,
§2001.0045, does not apply to this rulemaking.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities, as defined by Gov-
ernment Code, §2006.001, and therefore, an economic impact
statement and regulatory flexibility analysis are not required
under Government Code, §2006.002.

GOVERNMENT GROWTH IMPACT STATEMENT

The proposed rules limit an existing regulation. Mr. Swonke has
considered the requirements of Government Code, §2001.0221
and has determined that for the first five years in which the pro-
posed rules are in effect, the number of transportation projects
that will be required to comply with the department's environ-
mental review rules, in addition to other applicable environmen-
tal laws, will be reduced. The rules will not create or eliminate
a government program, or change the fees paid to the agency.
The rules will not require a change in the legislative appropria-
tions to the agency. The change does not create a new regu-
lation, but rather limits an existing regulation and decreases the
number of individuals subject to the rule's applicability. Although
the rules will reduce the administrative burden on the depart-
ment, due to the department's existing workload the change is
not anticipated to require the elimination of existing employee
positions, nor it is anticipated to require a change in future leg-
islative appropriations. The improved efficiency of local govern-
ment projects could positively affect this state's economy.

TAKINGS IMPACT ASSESSMENT

Mr. Swonke has determined that a written takings impact as-
sessment is not required under Government Code, §2007.043.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The proposed amendment of §2.3 is subject to the Texas Coastal
Management Program (CMP) and must be consistent with all
applicable CMP policies.

The department has historically reviewed projects within the
coastal boundary for consistency with the CMP as part of its
environmental review process under Chapter 2. See 43 TAC
§2.134. Under amended §2.3, off-system, non-federally funded
projects proposed and undertaken by other entities, such as
local governments, will no longer be required to comply with the
department's environmental review process, even if receiving
state funding for the project. Therefore, the department would
no longer review such a project for consistency with the CMP.
The department concludes that this amendment is consistent
with applicable CMP policies, as the CMP does not require the
department to conduct a consistency review of such projects.

Rules implementing the CMP provide that "[a]n agency, when
proposing an action listed in §505.11(a) of this chapter (relating
to Actions and Rules Subject to the Coastal Management Pro-
gram) that may adversely affect a coastal natural resource area
(CNRA), shall comply with the CMP goals and policies." (31 TAC
§505.30(a).) Section 505.11 contains an "exclusive list" of in-
dividual agency actions that must be consistent with the CMP
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goals and policies. (31 TAC §505.11(a).) Subsection (a)(4) of
that rule is applicable to the department: "for the Texas Trans-
portation Commission when approving: (A) an acquisition of a
site for the placement or disposal of dredge material from, or
the expansion, relocation, or alteration of, the Gulf Intracoastal
Waterway; or (B) an environmental document for a transporta-
tion construction project or maintenance program." As explained
above, state statutes do not require the department to approve
an environmental document for off-system, non-federally funded
projects proposed and undertaken by local governments or other
entities. Therefore, the department is not required to conduct a
CMP consistency review for such a project.

Additionally, under 31 TAC §501.31(b), the underlying CMP
policies for transportation projects specifically apply only to
approvals under certain statutes relating to public transportation
(Transportation Code §§455.001-455.004, 456.001-456.008,
and 456.021-456.026) and projects on the state highway system
(Transportation Code, §221.001, et seq.). Off-system projects
are not included.

The department will continue to conduct a CMP consistency re-
view for Gulf Intracoastal Waterway disposal site acquisitions
and projects subject to the department's environmental review
process in accordance with 43 TAC §2.134, Coastal Manage-
ment Program, which is not affected by this rulemaking.

A copy of this rulemaking will be submitted to the General Land
Office for its comments on the consistency of the proposed rule-
making with the CMP. The department requests that the public
also give comment on whether the proposed rulemaking is con-
sistent with the CMP.

PUBLIC HEARING

Pursuant to the Administrative Procedure Act, Government
Code, Chapter 2001, the Texas Department of Transportation
will conduct a public hearing to receive comments concerning
the proposed rules. The public hearing will be held at 1:30 p.m.
on December 4, 2019, in the Ric Williamson Hearing Room,
First Floor, Dewitt C. Greer State Highway Building, 125 East
11th Street, Austin, Texas and will be conducted in accordance
with the procedures specified in 43 TAC §1.5. Those desiring to
make comments or presentations may register starting at 1:00
p.m. Any interested persons may appear and offer comments,
either orally or in writing; however, questioning of those making
presentations will be reserved exclusively to the presiding officer
as may be necessary to ensure a complete record. While any
person with pertinent comments will be granted an opportunity
to present them during the course of the hearing, the presiding
officer reserves the right to restrict testimony in terms of time
and repetitive content.

Organizations, associations, or groups are encouraged to
present their commonly held views and identical or similar
comments through a representative member when possible.
Comments on the proposed text should include appropriate
citations to sections, subsections, paragraphs, etc. for proper
reference. Any suggestions or requests for alternative language
or other revisions to the proposed text should be submitted in
written form. Presentations must remain pertinent to the issues
being discussed. A person may not assign a portion of his
or her time to another speaker. Persons with disabilities who
plan to attend this meeting and who may need auxiliary aids
or services such as interpreters for persons who are deaf or
hearing impaired, readers, large print or Braille, are requested
to contact the General Counsel Division, 125 East 11th Street,

Austin, Texas 78701-2483, (512) 463-8630 at least five working
days before the date of the hearing so that appropriate services
can be provided.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments to §2.3 may
be submitted to Rule Comments, General Counsel Division,
Texas Department of Transportation, 125 East 11th Street,
Austin, Texas 78701-2483 or to RuleComments@txdot.gov with
the subject line "Applicability of Chapter 2." The deadline for
receipt of comments is 5:00 p.m. on December 16, 2019. In
accordance with Transportation Code, §201.811(a)(5), a person
who submits comments must disclose, in writing with the com-
ments, whether the person does business with the department,
may benefit monetarily from the proposed amendments, or is
an employee of the department.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and more specifically, Transportation Code, §201.604, which
requires the commission to adopt rules to provide for the en-
vironmental review of the department's transportation projects
that are not subject to review under the National Environmental
Policy Act (42 U.S.C. Section 4321 et seq.), and §201.752,
which requires the commission to establish standards for
processing an environmental review document for a highway
project.

CROSS REFERENCE TO STATUTES IMPLEMENTED BY
THIS RULEMAKING

Transportation Code, §201.604 and §201.752.

$2.3.  Applicability; Exceptions.

(a) Application of chapter. This chapter prescribes the envi-
ronmental review and public participation requirements for:

(1) an [a state transportation projeet or] FHWA transporta-
tion project [conducted by the department]; or

(2) any portion of a state transportation project that will
take place on the state highway system or other real property owned

by the department. [or EHWA transpertation projeet of a private or
public entity that is funded in whele or in part by the department; o1
3) a state transportation projeet or EHWA transpertation
projeet of a private or public entity that requires commission or depart-
ment approvall
) Exeeptions]
(1) Notwithstanding subsection (a) of this section, this
<chapter does not apply to:}
{A) atranspertation projeet that is noton the state high-
way system and that the department funds selely with money heldina
projeet subaccount ereated under Transportation Code; $228-:012:]

HB) a transportation project that is developed by a
county under Transportation Code; §228.011; or developed by a local
not on the state highway system and for which the department does
not use funds other than funds derived solely from money held in a

HO) a state transportation projeet that is covered by an
interageney cooperation contract between the department and the Texas
Parks and Wildlife Department for the design; construction; or mainte-
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nancc of a road or parking arca or facility within or adjacent to a facility
of the Texas Parks and Wildlife Department, and that is on a park road
that is owned and operated by the Texas Parks and Wildlife Department

and not on the state highway system.]

2y An agreement entered into by the department for a
transportation projeet excepted under paragraph (b of this subsection
must require that the entity respensible for implementing the projeet
will comply with all environmental review and public participation re-
quirements applicable to that entity under other state and federal law
in connection with the projeet]}

{3 Netwithstanding subseetion (&) of this seetion enly
§2132 of this chapter (relating to Gulf Intracoastal Waterway Prejeets)
applies to a project concerning the Gulf Intracoastal Waterway-

(b) [€e)] Compliance with rules of federal transportation
agency other than FHWA. For transportation projects conducted or
supported by a federal transportation agency other than FHWA, and
for transportation projects conducted or supported by multiple federal
transportation agencies and for which FHWA is not the lead federal
agency, the department delegate and project sponsor will comply with
the environmental review rules of the lead federal agency, and not the
rules in this chapter.

[(d) Transportation project developed by a local governmental
entity or private entity: This chapter does not apply to a transportation
' [(1) is developed by a local governmental entity or private
entitys}
[(2) is not on the state highway system or on other depart-
ment-owned property:}
{3y is funded with ne state or federal funds; and}

H4) does not require department approvald
(c) [€e)] Excepted activities. For the purposes of this chapter:

(1) acontractor activity that is not directed or directly con-
trolled by the department and that is in an area outside of the right-
of-way, including a staging area, disposal site, equipment storage site,
or borrow site selected by a contractor, is not part of a transportation
project; and

(2) the relocation of an individual, family, business, farm
operation, nonprofit organization, or utility to a location outside of the
right-of-way is not part of a transportation project.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 31,
2019.

TRD-201904045

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 463-8630
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CHAPTER 7. RAIL FACILITIES

SUBCHAPTER E. RAIL FIXED GUIDEWAY
SYSTEM STATE SAFETY OVERSIGHT
PROGRAM

The Texas Department of Transportation (department) proposes
amendments to §7.81, Definitions, and §7.82, System Safety
Program Plan, the repeal of §§7.83 - 7.95, and new §§7.83 -
7.96, all concerning the rail fixed guideway system state safety
oversight program.

EXPLANATION OF PROPOSED REVISIONS

Transportation Code, Chapter 455, Subchapter B, designates
the department as the state agency responsible forimplementing
a state safety oversight program that satisfies the requirements
of 49 U.S.C. Section 5329(e) and generally aligns state law
with the requirements of that provision. This rulemaking makes
changes to the state safety oversight program rules for transit
agencies other than small public transportation providers, to
satisfy the requirements of federal law, including 49 C.F.R. Parts
673 and 674. Simultaneously with this rulemaking, changes are
also being considered to 43 TAC Chapter 31, Subchapter A,
which governs the small public transportation providers (small
urban bus systems) state safety oversight program, to satisfy
the requirements of federal law. 49 C.F.R. 673.11 contains
some elements that apply only to rail transit agencies, others
that apply only to small urban bus systems, and some that apply
to both. Section 673.11, Subsections (a)(1)-(5) and (c), apply to
both systems, while §673.11, Subsections (a)(6), (b), and (e),
apply only to rail transit agencies. Section 673.11, Subsection
(d) applies only to small urban bus agencies.

This rulemaking adds a new §7.83, Public Transportation
Agency Safety Plan. Because of that addition, existing §§7.83
- 7.95 are renumbered as §§7.84 - 7.96 and references in the
rules to those sections are changed, as appropriate. Even
though only two substantive changes are being made to the
renumbered sections, rules of the Office of the Secretary of
State require that to renumber sections, the existing sections
must be repealed and then readopted with the new section
numbers.

Amendments to §7.81, Definitions, restate many of the defi-
nitions used in Chapter 7, Subchapter E, without substantive
changes. The definitions of "accident," "accountable executive,"
"administrator," "contractor," "corrective action plan,” "event,"
"fatality," "FRA," "NTSB," "occurrence," "public transportation
agency safety plan," "serious injury," and "vehicle" have been
added or modified. The definition of "injury" is deleted and
replaced with a definition for "serious injury." These changes are
made to be consistent with the definitions in 49 C.F.R. §674.7
and federal guidance on state safety oversight.

Amendments to §7.82, System Safety Program Plan, state the
final date that a system safety program plan developed under 49
C.F.R. Part 659 may be in effect, as required by 49 C.F.R. Part
673. The amendments also correct section numbers changed in
this rulemaking.

New §7.83, Public Transportation Agency Safety Plan, is added
to state the safety plan general requirements provided by 49
C.F.R. §673.11. Rail agencies under the department's oversight
must establish a public transportation agency safety plan meet-
ing the requirements of this section by July 20, 2020. The gen-
eral requirements included are consistent with the minimum set
of requirements listed in federal regulations.
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New §7.84, Hazard Management Process, contains the sub-
stance of former §7.83 except that the new section removes the
requirement that rail transit agencies submit, not later than the
15th day of each month, a log that lists each hazard that was
identified during the preceding month. The electronic reporting
system used by the department to receive hazard notifications
and reports can automatically generate logs thereby eliminating
the need to manually track and report hazards logs on a monthly
basis.

New §7.85, New State Rail Transit Agency Responsibilities, and
§7.86, Modifications to a System Safety Program Plan, are the
same as former sections as §7.84 and §7.85, respectively.

New §7.87, Rail Transit Agency's Annual Review, is the same as
former §7.86, except that the rail transit agency's annual internal
safety review submission deadline is changed from December
1stto February 1st. This change provides rail transit agencies
with additional time to submit to the department the information
and data required by Federal Transit Administration. The de-
partment must consolidate this information and data in order to
submit to the FTA by March 15th.

New §7.88, Department System Safety Program Plan Audit, is
the same as former §7.87.

New §7.89, Accident Notification, is the same as former §7.88,
except that the word "incident" is replaced with "accident." 49
C.F.R. Part 674 requires rail transit agencies to notify FTA and
the department of accidents, not incidents, within two hours.

New §7.90, Accident Investigations, is the same as former §7.89.

New §7.91, Corrective Action Plan, is the same as former §7.90,
except that the new section removes the requirement that rail
transit agencies submit corrective action reports at 30-day inter-
vals until the issue has been corrected and compliance has been
achieved. The electronic reporting system used by the depart-
ment to receive corrective action plans can automatically gener-
ate reports thereby eliminating the need to manually report cor-
rective actions at 30-day intervals.

New §7.92, Administrative Actions by the Department, §7.93,
Administrative Review, §7.94, Escalation of Enforcement Ac-
tion, §7.95, Emergency Order to Address Imminent Public Safety
Concerns, and §7.96, Admissibility; Use of Information, are the
same as the former §7.91 - §7.95, respectively.

FISCAL NOTE

Brian Ragland, Chief Financial Officer, has determined, in accor-
dance with Government Code, §2001.024(a)(4), that for each of
the first five years in which the rules are in effect, there will be
no fiscal implications for state or local governments as a result
of administering the rules. The requirement to provide the new
public transportation agency safety plan is an obligation imposed
by the new federal regulations and is not a cost associated with
these rules. The rules express the federal requirements for the
department to carry out its oversight responsibilities.

LOCAL EMPLOYMENT IMPACT STATEMENT

Eric Gleason, Director, Public Transportation Division, has deter-
mined that there will be no significant impact on local economies
or overall employment as a result of enforcing or administering
the rules and therefore, a local employment impact statement is
not required under Government Code, §2001.022.

PUBLIC BENEFIT

Eric Gleason, Director, Public Transportation Division, has de-
termined, as required by Government Code, §2001.024(a)(5),
that for each year of the first five years in which the rules are
in effect, the public benefit anticipated as a result of enforcing
or administering the rules will be implementation of public trans-
portation agency safety plans across applicable transit providers
in the state. Improved safety practices and procedures will ben-
efit citizens who utilize public transportation throughout the state.

COSTS ON REGULATED PERSONS

Mr. Gleason, Director, Public Transportation Division, has also
determined, as required by Government Code, §2001.024(a)(5),
that for each year of that period there are no anticipated eco-
nomic costs for persons, including a state agency, special dis-
trict, or local government, required to comply with the proposed
rules and therefore, Government Code, §2001.0045, does not
apply to this rulemaking.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities, as defined by Gov-
ernment Code, §2006.001, and therefore, an economic impact
statement and regulatory flexibility analysis are not required
under Government Code, §2006.002.

GOVERNMENT GROWTH IMPACT STATEMENT

Mr. Gleason has considered the requirements of Government
Code, §2001.0221 and expects that the proposed rules will have
no effect on government growth. He anticipates that during the
first five years that the rule would be in effect:

(1) it would not create or eliminate a government program;

(2) its implementation would not require the creation of new em-
ployee positions or the elimination of existing employee posi-
tions;

(3) its implementation would not require an increase or decrease
in future legislative appropriations to the agency;

(4) it would not require an increase or decrease in fees paid to
the agency;

(5) it would not create a new regulation;
(6) it would not expand, limit, or repeal an existing regulation;

(7) it would not increase or decrease the number of individuals
subject to its applicability; and

(8) it would not positively or adversely affect this state's economy.
TAKINGS IMPACT ASSESSMENT

Mr. Gleason has determined that a written takings impact as-
sessment is not required under Government Code, §2007.043.

SUBMITTAL OF COMMENTS

Written comments on the amendments of §7.81 and §7.82, the
repeal of §§7.83 - 7.95, and new §§7.83 - 7.96 may be sub-
mitted to Rule Comments, General Counsel Division, Texas De-
partment of Transportation, 125 East 11th Street, Austin, Texas
78701-2483 or to RuleComments@txdot.gov with the subject
line "State Safety Oversight Program." The deadline for receipt
of comments is 5:00 p.m. on December 16, 2019. In accordance
with Transportation Code, §201.811(a)(5), a person who submits
comments must disclose, in writing with the comments, whether
the person does business with the department, may benefit mon-
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etarily from the proposed amendments, or is an employee of the
department.

43 TAC §§7.81 - 7.96
STATUTORY AUTHORITY

The amendments and new sections are proposed under Trans-
portation Code, §201.101, which provides the Texas Transporta-
tion Commission (commission) with the authority to establish
rules for the conduct of the work of the department and more
specifically, Transportation Code, §455.060, which authorizes
the commission to adopt rules necessary to implement Trans-
portation Code, Chapter 455, Subchapter B.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapter 455, Subchapter B.

§7.81.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Accident--An event that involves any of the following:
A loss of life; a report of a serious injury to a person; a collision involv-
ing a rail transit vehicle; a runaway train; an evacuation for life safety
reasons; or any derailment of a rail transit vehicle, at any location, at
any time, whatever the cause.

(2) Accountable Executive--A single, identifiable individ-
ual who has:

(A) ultimate responsibility for carrying out the public
transportation agency safety plan of a public transportation agency;

(B) responsibility for carrying out the agency's transit
asset management plan; and

(C) control or direction over the human and capital re-
sources needed to develop and maintain both the agency's public trans-
portation agency safety plan, in accordance with 49 U.S.C. §5329(d),
and the agency's transit asset management plan in accordance with 49

U.S.C. §5326.

(3) Administrator--The Federal Transit Administrator or
the Administrator's designee.

(4) Contractor--An entity that performs tasks on behalf of
FTA, a state safety oversight agency, or a rail transit agency, through
contract or other agreement.

(5) Corrective action plan--A plan developed by a rail tran-
sit agency that describes the actions the rail transit agency will take
to minimize, control, correct, or eliminate risks and hazards, and the
schedule for taking those actions. Either a state safety oversight agency
or FTA may require a rail transit agency to develop and carry out a cor-

rective action plan.

(6) [D)] Department--The Texas Department of Trans-
portation.

(7) Event--An accident, incident, or occurrence.

(8) [)] Executive director--The executive director of the
department.

(9) [€3)] Fatality--A death that results from an event
[ineident] and that occurs within 30 days after the date of the event
[incident].

(10) FRA--The Federal Railroad Administration, an
agency within the United States Department of Transportation.

(11) [(] FTA--The Federal Transit Administration, an
agency of the United States Department of Transportation.

(12) [€5)] Hazard--any real or potential condition that can
cause injury, illness, or death; damage to or loss of the facilities, equip-
ment, rolling stock, or infrastructure of a rail fixed guideway public
transportation system; or damage to the environment.

(13) [€6)] Incident--An event that involves any of the fol-
lowing: A personal injury that is not a serious injury; one or more in-
juries requiring medical transport; or damage to facilities, equipment,
rolling stock, or infrastructure that disrupts the operations of a rail tran-
sit agency.

D Injury-—-Any physical damage or harm that oceurs to an
individual as a result of an incident and that requires immediate mediecal
attention away from the scene.]

(14) [€®)] Investigation--The process of determining the
causal and contributing factors of an accident, incident, or hazard, for
the purpose of preventing recurrence and mitigating risk.

(15) NTSB--The National Transportation Safety Board, an
independent federal agency.

(16) Occurrence--An event without any personal injury in
which any damage to facilities, equipment, rolling stock, or infrastruc-
ture does not disrupt the operations of a rail transit agency.

(A7) [€] Passenger--An individual who is on board,
boarding, or alighting from a rail transit vehicle used for the individ-
ual's travel.

(18) [49)] Pre-revenue Operations--Operation of the rail
fixed guideway public transportation system prior to revenue service
that includes identification and performance of tests, drills, exercises,
and audits designed to verify the functional capability and readiness of
the system.

(19) Public transportation agency safety plan--The com-
prehensive agency safety plan for a transit agency, including a rail tran-
sit agency, that is required by 49 U.S.C 5329(d) and based on a safety
management system.

(20) [(D)] Rail fixed guideway public transportation sys-
tem--Any fixed guideway system that uses rail, is operated for public
transportation, is within the jurisdiction of a State, and is not subject to
the jurisdiction of the Federal Railroad Administration, or any such sys-
tem in engineering or construction. Rail fixed guideway public trans-
portation systems include but are not limited to rapid rail, heavy rail,
light rail, monorail, trolley, inclined plane, funicular, and automated
guideway.

(21) [E2)] Rail transit agency--Any entity that provides
services on a rail fixed guideway public transportation system.

(22) [E3)]Rail transit controlled property--Property that is
used by the rail transit agency.

(23) [E4)] Rail transit vehicle--The rail transit agency's
rolling stock, including passenger and maintenance vehicles.

(24) [E45)] Revenue Service--Operation of the rail fixed
guideway public transportation system to carry passengers that pay
fares, provide payment through a contractual arrangement, or have the
fares subsidized by public policy. Vehicles operated in fare free service
are considered in revenue service.

(25) Serious injury--Any injury that:
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(A) requires hospitalization for more than 48 hours,
with the hospitalization beginning within 7 days after the date that the
injury was received,

(B) results in a fracture of any bone, other than a simple
fracture of a finger, toe, or nose;

(C) causes severe hemorrhages, nerve, muscle, or ten-
don damage;

(D) involves any internal organ; or

(E) involves second- or third-degree burns, or any burns
affecting more than five percent of the body surface.

(26) Vehicle--Any rolling stock used on a rail fixed
guideway public transportation system, including passenger and
maintenance vehicles.

§7.82.  System Safety Program Plan.

(a) Each rail transit agency shall develop and implement a
written system safety program plan that complies with the require-
ments of this section.

(b) A system safety program plan developed pursuant to 49
C.F.R. part 659 may serve as the rail transit agency's safety plan until
July 20, 2020.

(c) [B)] The system safety program plan must include, at a
minimum:

(1) apolicy statement, signed by the agency's chief execu-
tive, that endorses the safety program and describes the authority that
establishes the system safety program plan;

(2) a clear definition of the goals and objectives for the
safety program and stated management responsibilities to ensure that
those goals and objectives are achieved;

(3) an overview of the management structure of the rail
transit agency, including:

(A) an organization chart;

(B) a description of how the safety function is inte-
grated into the rest of the rail transit organization; and

(C) clear identification of the lines of authority used by
the rail transit agency to manage safety issues;

(4) a description of the process used to control changes to
the system safety program plan, which must include:

(A) an annual assessment of whether the system safety
program plan should be updated in accordance with §7.87 [§7-86] of
this subchapter (relating to Rail Transit Agency's Annual Review); and

(B) coordination with the department, including time-
frames for submission, revision, and approval;

(5) adescription of the specific activities required to imple-
ment the system safety program, including:

(A) tasksto be performed by the rail transit agency as its
safety function, by position and management accountability, specified
in matrices or a narrative format; and

(B) safety-related tasks to be performed by other rail
transit departments, by position and management accountability, spec-
ified in matrices or a narrative format;

(6) a description of the process used by the rail transit
agency to implement its hazard management program, which must
include activities for:

(A) hazard identification;

(B) hazard investigation, evaluation, and analysis;
(C) hazard control and elimination;

(D) hazard tracking; and

(E) requirements for on-going reporting to the depart-
ment relating to hazard management activities and status;

(7) a description of the process used by the rail transit
agency to ensure that safety concerns are addressed in modifications to
existing systems, vehicles, and equipment that do not require formal
safety certification but may have safety impacts;

(8) adescription of the safety certification process required
by the rail transit agency to ensure that safety concerns and hazards are
adequately addressed before the initiation of passenger operations and
before subsequent major projects to extend, rehabilitate, or modify an
existing system, or to replace vehicles and equipment;

(9) a description of the process used to collect, maintain,
analyze, and distribute safety data to ensure that the safety function
within the rail transit organization receives the necessary information
to support implementation of the system safety program;

(10) a description of the process used by the rail transit
agency to perform accident notification, investigation, and reporting,
which must include:

(A) notification thresholds for internal and external or-
ganizations;

(B) accident investigation process and references to
procedures;

(C) the process used to develop, implement, and track
corrective actions that address investigation findings;

(D) reporting to internal and external organizations; and
(E) coordination with the department;

(11) a description of the process used by the rail transit
agency to develop an approved, coordinated schedule for all emergency
management program activities, which must include:

(A) meetings with external agencies;

(B) emergency planning responsibilities and require-
ments;

(C) the process used to evaluate emergency prepared-
ness, such as annual emergency field exercises;

(D) after action reports and implementation of findings;

(E) revision and distribution of emergency response
procedures;

(F) familiarization training for public safety organiza-
tions; and

(G) employee training;

(12) a description of the process used by the rail transit
agency to ensure that planned and scheduled internal safety reviews
are performed to evaluate compliance with the system safety program
plan, which must include:

(A) identification of departments and functions subject
to review;

(B) identification of responsibility for scheduling
reviews;
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(C) the process used for conducting reviews, including
the development of checklists and procedures and the issuing of find-
ings;

(D) review of reporting requirements;

(E) tracking the status of implemented recommenda-
tions; and

(F) coordination with the department;

(13) a description of the process used by the rail transit
agency to develop, maintain, and ensure compliance with rules and
procedures having a safety impact, which must include:

(A) identification of operating and maintenance rules
and procedures subject to review;

(B) techniques used to assess the implementation of op-
erating and maintenance rules and procedures by employees, such as
performance testing;

(C) techniques used to assess the effectiveness of su-
pervision relating to the implementation of operating and maintenance
rules; and

(D) the process used for documenting results and incor-
porating them into the hazard management process;

(14) a description of the process used for facilities and
equipment safety inspections, which must include:

(A) identification of the facilities and equipment subject
to regular safety related inspection and testing;

(B) techniques used to conduct inspections and testing;
(C) inspection schedules and procedures; and

(D) adescription of how results are entered into the haz-
ard management process;

(15) a description of the maintenance audits and inspec-
tions program, which must include identification of the affected facili-
ties and equipment, maintenance cycles, documentation required, and
the process for integrating identified problems into the hazard manage-
ment process;

(16) a description of the training and certification program
for employees and contractors, which must include:

(A) the categories of safety-related work requiring
training and certification;

(B) a description of the training and certification pro-
gram for employees and contractors in safety-related positions;

(C) the process used to maintain and access employee
and contractor training records; and

(D) the process used to assess compliance with training
and certification requirements;

(17) adescription of the configuration management control
process, which must include:

(A) the authority to make configuration changes;
(B) the process used for making changes; and

(C) assurances necessary for formally notifying all in-
volved departments;

(18) adescription of the safety program for employees and
contractors that incorporates the applicable local, state, and federal re-
quirements, which must include:

(A) the safety requirements that employees and con-
tractors must follow when working on, or in close proximity to, rail
transit agency property; and

(B) the processes used for ensuring that the employees
and contractors know and follow the requirements;

(19) a description of the hazardous materials program,
which must include the process used to ensure knowledge of and
compliance with program requirements;

(20) adescription of the drug and alcohol program and the
process used to ensure knowledge of and compliance with program
requirements; and

(21) adescription of the measures, controls, and assurances
in place to ensure that safety principles, requirements, and representa-
tives are included in the rail transit agency's procurement process.

§7.83.  Public Transportation Agency Safety Plan.

(a) A transit agency, other than a small public transportation
provider governed by Title 43, Chapter 31 of the Texas Administrative
Code, must, by July 20, 2020, establish a public transportation agency
safety plan that meets the requirements of 49 C.F.R. Part 673, and that
at a minimum, satisfies the requirements of this subsection.

(1) The public transportation agency safety plan, and sub-
sequent updates, must be signed by the accountable executive and ap-
proved by the agency's board of directors, or an equivalent authority.

(2) The public transportation agency safety plan must doc-
ument the processes and activities related to safety management system

implementation.
(3) The public transportation agency safety plan must in-

clude performance targets based on the safety performance measures
established under the National Public Transportation Safety Plan.

(4) The public transportation agency safety plan must ad-
dress all applicable requirements and standards as set forth in FTA's
Public Transportation Safety Program and the National Public Trans-
portation Safety Plan. Compliance with the minimum safety perfor-
mance standards authorized under 49 U.S.C. §5329(b)(2)(C) is not re-
quired until standards have been established through the public notice
and comment process.

(5) Each transit agency must establish a process and time-
line for conducting an annual review and update of the public trans-
portation agency safety plan.

(6) A rail transit agency must include or incorporate by ref-
erence in its public transportation agency safety plan an emergency pre-
paredness and response plan or procedures that address, at a minimum,
the assignment of employee responsibilities during an emergency and
coordination with Federal, State, regional, and local officials with roles
and responsibilities for emergency preparedness and response in the
transit agency's service area.

(b) A transit agency may develop one public transportation
agency safety plan for all modes of service or may develop a public
transportation agency safety plan for each mode of service not subject
to safety regulation by a federal entity other than the FTA.

(c) A transit agency must maintain its public transportation
agency safety plan in accordance with the recordkeeping requirements
in 49 C.F.R. Part 673, Subpart D, Safety Plan Documentation and
Recordkeeping.

(d) Any rail fixed guideway public transportation system that

had a system safety program plan compliant with 49 C.F.R. Part 659
on October 1, 2012, may keep that plan in effect until July 20, 2020.
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§7.84. Hazard Management Process.

(a) Each rail transit agency shall develop, and document in
its system safety program plan, a process to identify and resolve haz-
ards during its operation, including any hazards resulting from a sub-
sequent system extension, rehabilitation, or modification, from opera-
tional changes, or from other changes within the rail transit environ-
ment.

(b) The hazard management process must, at a minimum:

(1) define the rail transit agency's approach to hazard man-
agement and the implementation of an integrated system-wide hazard

resolution process;

(2) specify the mechanisms used for the on-going identifi-
cation of hazards;

(3) define the process used to evaluate identified hazards
and prioritize them for elimination or control;

(4) identify the mechanism used to track through resolution
the identified hazards;

(5) define minimum thresholds for the notification and re-
porting of hazards to the department; and

(6) specify the process used by the rail transit agency to
provide on-going reporting of hazard resolution activities to the de-
partment.

(c) A rail transit agency shall report to the department each
identified hazard within 24 hours of the time that the hazard is identi-
fied.

$§7.85.  New State Rail Transit Agency Responsibilities.

(a) A rail transit agency may not begin operation before a sys-
tem safety program plan is approved by the department.

(b) Each new rail transit agency is required to submit its sys-
tem safety program plan to the department not later than 180 days be-
fore the target date of pre-revenue operations.

(¢) The department will conduct an on-site pre-revenue review
of each new rail transit agency's system safety program plan within 60
days after the date that the plan is received by the department under
subsection (b) of this section.

(d) The department may request additional information or
clarification related to, or revisions of, the system safety program plan.

(e) On approval, the department will issue to the chief execu-
tive of the rail transit agency a formal letter of approval of the initial
system safety program plan.

§7.86.  Modifications to a System Safety Program Plan.

(a) If arail transit agency determines, or is notified by the de-
partment, that the safety program plan needs to be modified, the rail
transit agency shall submit the modified plan and any subsequently
modified procedures to the department for review and approval.

(b) Except as provided by subsection (c) of this section, the rail
transit agency may not implement the proposed modifications before
the modified plan is approved by the department.

(c) If the rail transit agency determines that a modification is
necessary to address an imminent safety hazard, the rail transit agency
may make a temporary modification to its system safety program plan
before that modification is approved by the department, but the mod-
ification must be approved by the department before it may become

permanent.
§7.87.  Rail Transit Agency's Annual Review.

(a) Annually, each rail transit agency shall conduct an internal
review of its system safety program plan to ensure that all elements of
the system safety program plan are performing as intended.

(b) The internal review process must, at a minimum:

(1) describe the process used by the rail transit agency to
determine if all identified elements of its system safety program plan
are performing as intended;

(2) ensure that all elements of the system safety program
plan are reviewed in an ongoing manner; and

(3) include checklists or procedures that the rail transit
agency will use for the review.

(¢) The rail transit agency shall notify the department at least
60 days before the day of conducting the internal safety review. This
notification must include any checklists or procedures that will be used
during the review.

(d) The rail transit agency shall permit the department to par-
ticipate in or observe the on-site portions of the rail transit agency's
internal review.

(e) Before February 1 of each year, the rail transit agency shall
submit a report documenting internal safety review activities that have
been performed since the last report and the findings and status of cor-
rective actions.

(f) The annual report must be accompanied by a formal letter,
signed by the rail transit agency's chief executive, that:

(1) certifies that the rail transit agency is in compliance
with its system safety program plan; or

(2) if the rail transit agency determines that the findings
from its internal safety review indicate that it is not in compliance with
its system safety program plan, states that the rail transit agency is not
in compliance with its system safety program plan, specifies each non-
compliance issue, the activities that the rail transit agency will take to
achieve compliance, the date that those activities will be completed,
and the projected date that compliance with the plan will be achieved.

§7.88.  Department System Safety Program Plan Audit.

(a) The department will conduct an audit of the rail transit
agency at least once every three years. The audit will evaluate whether
the rail transit agency has implemented a system safety program
plan that meets the requirements of 49 C.F.R. Part 659, 49 C.F.R.
Part 674.27, the department's program standards, and the National
Public Transportation Safety Plan and whether the rail transit agency
complies with the plan.

(b) The department will provide an audit checklist based on
the required elements of the system safety program plan.

(c) The department will verify the required elements by;

(1) interviews;

(2) document review;

(3) field observations;

(4) testing;

(5) measurements;

(6) spot checks; and

(7) demonstrations provided by the rail transit agency staff.

(d) To determine compliance with the system safety program
plan, the department will sample accident reports, internal review re-
ports, and the agency's hazard management program.
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(e) The audit may be conducted as a single on-site assessment
or in an ongoing manner over a three-year cycle.

(f) In planning the audit the department will:

(1) develop the audit schedule in coordination with the rail
transit agency;

(2) designate the audit team and an audit team lead;

(3) prepare an audit plan that includes all elements identi-
fied in the rail transit agency's system safety program plan;

(4) prepare audit checklists and templates;

(5) identify methods of verification for each checklist item;

(6) is a main-line or yard derailment;

(7) s a collision with an individual resulting in serious in-
jury or a fatality;

(8) is a collision with an object resulting in serious injury
or a fatality;

(9) is a runaway train;

(10) is a fire resulting in a serious injury or a fatality; or

(11) is a collision between rail transit vehicles.

(b) Ifanaccident involving arail transit vehicle or taking place
on property used by rail transit agency results in a fatality away from

and

(6) request and review the rail transit agency's safety doc-

uments.

(g) In conducting the audit, the department will:

(1) conduct an entrance meeting with the rail transit

the scene of the accident but within 30 days after the accident, the rail
transit agency shall notify the department within two hours of the con-
firmation of the death of the individual.

(c) A rail transit agency that shares track over the general rail-
road system of transportation and is subject to the Federal Railroad
Administration notification requirements, shall notify the department

agency's administration;

(2) conduct interviews with appropriate rail transit staff;

(3) observe on-site operations;

(4) evaluate documents and data maintained on-site;

(5) take measurements and conduct spot checks;

(6) review all checklist items for compliance; and

(7) _inform the rail transit agency of initial findings and ob-
servations.

(h) The rail transit agency shall cooperate with the department
during the audit review and provide access to all documents, records,
equipment, and property necessary to complete the audit.

(i) The department will issue a draft report to the rail transit
agency within 60 days after the date of the completion of the audit.

(j) _The rail transit agency may submit written comments on

within two hours of an incident for which the rail transit agency must
notify the Federal Railroad Administration.

(d) A rail transit agency must track and report to FTA and the
department each accident that does not qualify for reporting under sub-
section (a) of this section and that results in one or more non-serious
injuries that require medical transportation from the accident scene or
that results in non-collision related damage to equipment, rolling stock,
or infrastructure that disrupts operation. The report must be filed within
30 days after the date of the accident.

(e) A rail transit agency must track and make the resulting in-
formation available when requested by the department or FTA any ac-
cident or event that does not qualify for reporting under subsection (a),
(b), or (d) of this section.

() Notification to the department under this section must be
provided in the method specified by the department in the program
standards and must contain all the information required in the program
standards.

the draft audit report. The department will include in the final audit
report any comments received within 30 days after the date that the
draft report was issued.

(k) The department will prepare a final audit report and deliver
a copy to the rail transit agency.

(1) Within 45 days after the date of its receipt of the final audit
report, the rail transit agency shall provide to the department all cor-
rective action plans necessary to address the findings in the report.

(m) The department will notify the rail transit agency when all
findings have been addressed and the audit is closed.

$7.89.  Accident Notification.

(a) Each rail transit agency shall notify the department and

$§7.90.  Accident Investigations.

(a) The department will investigate any accident that is re-
quired to be reported under §7.89(a), (b) and (d) of this subchapter
(relating to Accident Notification).

(b) The department may authorize the rail transit agency to
conduct the investigation on the department's behalf or may join the
investigation being conducted by the National Transportation Safety
Board through the NTSB's Party System.

(c) If the department authorizes the rail transit agency to con-
duct the investigation, all personnel and contractors in the investigation
must be trained in accordance with the Public Transportation Safety
Certification Program and department approved procedures shall be
followed.

FTA within two hours of any accident involving a rail transit vehicle
or taking place on property used by rail transit agency if the accident:

(1) results in a fatality at the scene;

(2) results in one or more persons suffering serious injury;

(3) results in property damage from a collision involving a
rail transit vehicle or derailment of a rail transit vehicle;

(4) results in an evacuation for life safety reasons;

(5) isacollision at a grade crossing resulting in serious in-

(d) Aninvestigation conducted by a rail transit agency shall be
documented in a final report and submitted to the department within 30
days after the date of the accident. The final report must be in the form
prescribed in the department's program standard.

(e) If the department does not agree with the rail safety
agency's accident report, the department will conduct an accident
investigation and will issue a separate accident report.

(f) The department may conduct an independent accident in-
vestigation for any accident required to be reported under §7.89(a),(b)

jury or a fatality;

and (d) of this subchapter. The rail transit agency shall provide all in-
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formation and access to all property necessary for the department to
conduct the investigation. The department's investigation report will

(a) Ifarail transit agency disagrees with a decision by the de-
partment regarding the corrective action plan under §7.91 of this sub-

be submitted to the rail transit agency within 45 days after the date of

chapter (relating to Corrective Action Plan) or a violation finding un-

the completion of the report.

(g) If the National Transportation Safety Board conducts the
accident investigation, the department and the rail transit agency shall
cooperate and provide information to the board when requested.

§7.91.

Corrective Action Plan.

(a) Each rail transit agency shall develop a corrective action
plan for:

(1) results from investigations in which identified causal
and contributing factors are determined by the rail transit agency or

der §7.92 of this subchapter (relating to Administrative Actions by the
Department), the rail transit agency may file a request for an adminis-
trative review with the executive director.

(b) The request for administrative review must:

(1) be in writing; and

(2) specify the reasons that the department's action is in er-
ror and provide evidence that supports the rail transit agency's position.

(c) The executive director or the executive director's designee,
who is not below the level of division director, will make a final de-

the department to require corrective actions; and

(2) findings from safety and security reviews performed by
the department that require corrective action.

(b) Each corrective action plan must identify the action to be

termination on the appeal within 60 days after the date the executive
director receives the request for the appeal and will notify the rail tran-
sit agency of the determination. If the final determination upholds the
department's decision under §7.91 of this subchapter or finding under
§7.92 of this subchapter, the executive director or the executive direc-

taken by the rail transit agency, an implementation schedule, and the
individual or department responsible for implementation of the plan.

tor's designee will send the final determination to the rail transit agency
stating the reason for the decision and setting a deadline for compliance

(c) The department will review the corrective action plan
within 30 days after the date of receipt. If a plan is not approved,
the department will work with the rail transit agency to develop

with the department's violation notice or the corrective action plan.

(d) The determination of executive director or the executive
director's designee under subsection (c) of this section is final. The rail

appropriate corrective action plans.

(d) The rail transit agency shall provide the department with
verification that corrective actions have been implemented, as de-
scribed in the corrective action plan, or that proposed alternate actions
will be implemented, subject to department review and approval.

(e) Ifthe rail transit agency disputes the department's decision
related to a corrective action plan, the rail transit agency shall submit
an application for administrative review under §7.93 of this subchapter
(relating to Administrative Review) not later than 30 days after the date
of receipt of the written decision.

(f) Failure to complete a corrective action plan is a violation
under this subchapter.

$7.92.  Administrative Actions by the Department.

(a) If the department determines that a rail transit agency vi-
olates this subchapter, 49 C.F.R. Part 659, 49 C.F.R. Part 674.27, or
Transportation Code, Chapter 455, the department may initiate an ad-
ministrative action.

(b) The department will notify the rail transit agency in writing
of any findings of violations.

(c) Notification under subsection (b) of this section will spec-
ify each violation identified by the department, the administrative ac-
tion to be taken by the department, the compliance action needed to
address the violation, and the information concerning the process for
requesting administrative review of the department's determination.

(d) Within 45 days after the date of receipt of notification un-
der subsection (b) of this section, the rail transit agency shall submit
documentation showing compliance with the action needed to address
the violation or shall request administrative review under §7.93 of this
subchapter (relating to Administrative Review).

(e) Failure to act as required by subsection (d) of this sec-
tion will lead to the escalation of an enforcement action under §7.94
of this subchapter (relating to Escalation of Enforcement Action) and
may lead to the removal of the department's approval of the rail transit
agency's system safety program plan.

$7.93.  Administrative Review.

transit agency is not entitled to a contested case hearing and has no
right to appeal the decision of the executive director or the executive

director's designee.

(e) Failure of a rail transit agency to comply with a deadline
provided by the executive director or the executive director's designee
under subsection (c) of this section may result in the rescission of the
department's approval of the rail transit agency's system safety program
plan and the department may petition a court of competent jurisdiction
to halt the operation of the rail transit agency's rail fixed guideway sys-

tem program.
$7.94.  Escalation of Enforcement Action.

(a) If a rail transit agency fails to comply with an administra-
tive action notification, the department will notify the executive direc-
tor.

(b) The executive director will notify the rail transit agency's
governing body of the violation and the failure of the rail transit
agency's correction of the violation.

(c) Within 45 days after the date on which the rail transit
agency's governing body receives notice under subsection (b) of this
section, the governing body shall provide to the executive director
evidence that the violation has been resolved.

(d) Ifthe rail transit agency's governing body is unable to show
that the corrective action has been satisfactorily completed, the depart-
ment shall rescind approval of the rail transit agency's system safety
program plan.

(e) Ifthe department rescinds approval of a rail transit agency's
system safety program plan, the department may petition a court of
competent jurisdiction to halt the operation of the rail transit agency's
rail fixed guideway system program.

§7.95.  Emergency Order to Address Imminent Public Safety Con-
cerns.

(a) Notwithstanding §7.92 of this subchapter (relating to Ad-
ministrative Actions by the Department), §7.93 of this subchapter (re-
lating to Administrative Review), and §7.94 of this subchapter (relating
to Escalation of Enforcement Action), if there is good cause for the ex-
ecutive director, or the executive director's designee, to believe that the
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operations of a rail transit agency poses an imminent threat to the safety
of the general public, the executive director or the executive director's
designee immediately will notify the governing body of the rail transit

agency.

(b) Ifthe rail transit agency is unable to immediately eliminate
the threat identified under subsection (a) of this section, the executive
director will rescind approval of the system safety program plan and or-
der the rail transit agency to cease all operations of its rail fixed guide-
way public transportation system until the rail transit agency eliminates
the threat.

(c) If the rail transit agency fails to cease operation of its rail
fixed guideway public transportation system in accordance with an or-
der issued under subsection (b) of this section, the department may seek
a temporary injunction to enforce the executive director's order.

§7.96.  Admissibility; Use of Information.

The data collected and the report of any investigation conducted by
the department or a contractor acting on behalf of the department, or
any part of a system security plan or safety program plan that concerns
security for the system, may not be admitted in evidence or used for any
purpose in any action or proceeding arising out of any matter referred
to in an investigation except in an action or a proceeding instituted by
the state.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 31,
2019.

TRD-201904048

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 463-8630

. ¢ .
43 TAC §§7.83 - 7.95
STATUTORY AUTHORITY

The repeals are proposed under Transportation Code, §201.101,
which provides the Texas Transportation Commission (commis-
sion) with the authority to establish rules for the conduct of the
work of the department and more specifically, Transportation
Code, §455.060, which authorizes the commission to adopt
rules necessary to implement Transportation Code, Chapter
455, Subchapter B.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapter 455, Subchapter B.

$7.83.  Hazard Management Process.

§7.84.  New State Rail Transit Agency Responsibilities.
§7.85.  Modifications to a System Safety Program Plan.
§7.86.  Rail Transit Agency's Annual Review.

§7.87.  Department System Safety Program Plan Audit.
§7.88.  Accident Notification.

$7.89.  Accident Investigations.

§7.90. Corrective Action Plan.

§$7.91.  Administrative Actions by the Department.

$§7.92.  Administrative Review.

§7.93.  Escalation of Enforcement Action.

§7.94. Emergency Order to Address Imminent Public Safety Con-
cerns.

§7.95.  Admissibility; Use of Information.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 31,
2019.

TRD-201904047

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 463-8630

¢ ¢ ¢

CHAPTER 9. CONTRACT AND GRANT
MANAGEMENT

The Texas Department of Transportation (department) proposes
the amendments §9.17, concerning Award of Contract, and
§9.227, concerning Information from Bidders.

EXPLANATION OF PROPOSED AMENDMENTS

The Federal Highway Administration reviewed the department's
rules related to awarding contracts and the Disadvantaged Busi-
ness Enterprise (DBE) documentation required from all bidders
and determined that the department needed to make changes
to comply with 49 C.F.R. 26.53 b(2) and 3(i)(B). This rulemaking
requires all bidders, rather than only low bidders, to submit the
required documentation within five calendar days after the date
the bids are opened. In addition to changes to the department's
rules for compliance with 49 C.F.R. 26.53 b(2) and 3(i)(B), the
department is adding the requirement that all low bidders pro-
vide within that five-day period evidence of participation in the
Department of Homeland Security's E-Verify system, in accor-
dance with Transportation Code, §223.051, as added by Sec.
24, Ch. 533 (S.B. 312), Acts of the 85th Legislature, Regular
Session, 2017. The department has been requiring evidence of
the use of the E-Verify system through provisions in the adver-
tisement for contracts and in the contracts and is now codifying
the requirement in the rules. These changes in process will have
minimal administrative impact on the department and essentially
no negative impact on bidders who under the current process, in
anticipation of being designated as the low bidder for a project,
are preparing the DBE and E-Verify documentation for submis-
sion.

Amendments to §9.17(b), make a minor, non-substantive cor-
rection for alignment with the subsequent changes.

Amendments to §9.17(i), require that all bidders on a contract
with a DBE goal must submit required DBE documentation within
five calendar days after the date bids are opened.

Amendments to §9.17(j), clarify that all low bidders must be par-
ticipating in the Department of Homeland Security's E-Verify Sys-
tem within five calendar days after the date bids are opened. The
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amendments to this subsection also repeal the provision that al-
lows the next lowest bidder an additional day to submit the re-
quired DBE documentation.

Amendments to §9.227, Information from Bidders, clarify that
each bidder on a contract with a DBE goal must submit required
DBE documentation within the five-day period required under
§9.17(i).

FISCAL NOTE

Brian Ragland, Chief Financial Officer, has determined, in accor-
dance with Government Code, §2001.024(a)(4), that for each of
the first five years in which the proposed rules are in effect, there
will be no fiscal implications for state or local governments as a
result of enforcing or administering the rules.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Michael D. Bryant, Director, Civil Rights Division, has deter-
mined that there will be no significant impact on local economies
or overall employment as a result of enforcing or administering
the proposed rules and therefore, a local employment impact
statement is not required under Government Code, §2001.022.

PUBLIC BENEFIT

Mr. Michael D. Bryant, Director, Civil Rights Division, has deter-
mined, as required by Government Code, §2001.024(a)(5), that
for each year of the first five years in which the proposed rules
are in effect, the public benefit anticipated as a result of enforcing
or administering the amendments will be faster negotiation and
execution of jointly funded contracts, and earlier commencement
and completion of projects.

COST ON REGULATED PERSON

Mr. Michael D. Bryant, Director, Civil Rights Division, has also
determined, as required by Government Code, §2001.024(a)(5),
that for each year of that period there are not anticipated eco-
nomic costs for persons, including a state agency, special dis-
trict, or local government, required to comply with the proposed
rules and therefore, Government Code §2001.045, does not ap-
ply to this rulemaking.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS

There will be no significant adverse economic effect on small
businesses, micro-businesses, or rural communities, as defined
by Government Code §2006.001, and therefore, an economic
impact statement and regulatory flexibility analysis are not re-
quired under Government Code §2006.002.

GOVERNMENT GROWTH IMPACT STATEMENT

Mr. Michael D. Bryant, Director, Civil Rights Division, has con-
sidered the requirements of Government Code, §2001.0221 and
has determined that for the first five years in which the proposed
rules are in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of the department's employee positions;

(3) implementation of the proposed rule will not increase or de-
crease future legislative appropriations to the department;

(4) the proposed rule will not affect fees paid to the department;
(5) the proposed rule will not create a new regulation;

(6) the proposed rule will narrowly expand, but will not limit or
repeal existing regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule's applicability; and

(8) the proposed rule will positively affect the state's economy by
providing a more efficient, predictable process for all bidders.

TAKINGS IMPACT ASSESSMENT

Mr. D. Bryant, Director, Civil Rights Division, has determined
that a written takings impact assessment is not required under
Government Code, §2007.043.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments to §§9.17 and
9.227 may be submitted to Rule Comments, General Counsel
Division, Texas Department of Transportation, 125 East 11th
Street, Austin, Texas 78701-2483 or to RuleComments@tx-
dot.gov with the subject line "Highway Improvement Contracts
Rules." The deadline for receipt of comments is 5:00 p.m. on
December 16, 2019. In accordance with Transportation Code,
§201.811(a)(5), a person who submits comments must disclose,
in writing with the comments, whether the person does business
with the department, may benefit monetarily from the proposed
amendments, or is an employee of the department.

SUBCHAPTER B. HIGHWAY IMPROVEMENT
CONTRACTS

43 TAC §9.17

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
(commission) with the authority to establish rules for the conduct
of the work of the department, and more specifically, Trans-
portation Code, §223.004, which authorizes the commission to
adopt rules to prescribe conditions under which a bid may be
rejected by the department.

CROSS REFERENCE TO STATUTE

Transportation Code, §201.702, Chapter 223, Subchapter A and
§223.051.

$9.17.  Award of Contract.

(a) The commission may reject any and all bids opened, read,
and tabulated under §9.15 and §9.16 of this subchapter (relating to Ac-
ceptance, Rejection, and Reading of Bids and Tabulation of Bids, re-
spectively). It will reject all bids if:

(1) there is reason to believe collusion may have existed
among the bidders;

(2) the lowest bid is determined to be both mathematically
and materially unbalanced;

(3) the lowest bid is higher than the department's estimate
and the commission determines that re-advertising the project for bids
may result in a significantly lower low bid;

(4) the lowest bid is higher than the department's estimate
and the commission determines that the work should be done by de-
partment forces; or

(5) the lowest bid is determined to contain a bid error that
meets the notification requirements contained in §9.16(e)(1) of this sub-
chapter and satisfies the criteria contained in §9.16(¢)(2) of this sub-
chapter.
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(b) Except as provided in subsection (c), (d), (e), or (f)[; er ()]
of this section, if the commission does not reject all bids, it will award
the contract to the lowest bidder.

(¢) Inaccordance with Government Code, Chapter 2252, Sub-
chapter A, the commission will not award a contract to a nonresident
bidder unless the nonresident underbids the lowest bid submitted by a
responsible resident bidder by an amount that is not less than the greater
of:

(1) the amount by which a resident bidder would be re-
quired to underbid the nonresident bidder to obtain a comparable con-
tract in the state in which:

(A) the nonresident's principal place of business is lo-
cated; or

(B) the nonresident is a resident manufacturer; or

(2) the amount by which a resident bidder would be re-
quired to underbid the nonresident bidder to obtain a comparable con-
tract in the state in which a majority of the manufacturing related to the
contract will be performed.

(d) For a maintenance contract for a building or a segment of
the state highway system involving a bid amount of less than $300,000,
if the lowest bidder withdraws its bid after bid opening, the execu-
tive director may recommend to the commission that the contract be
awarded to the second lowest bidder.

(1) For purposes of this subsection, the term "withdrawal"
includes written withdrawal of a bid after bid opening, failure to pro-
vide the required insurance or bonds, or failure to execute the contract.

(2) The executive director may recommend award of the
contract to the second lowest bidder if he or she, in writing, determines
that the second lowest bidder is willing to perform the work at the unit
bid prices of the lowest bidder; and

(A) the unit bid prices of the lowest bidder are reason-
able, and delaying award of the contract may result in significantly
higher unit bid prices;

(B) there is a specific need to expedite completion of
the project to protect the health or safety of the traveling public; or

(C) delaying award of the contract would jeopardize the
structural integrity of the highway system.

(3) The commission may accept the withdrawal of the low-
est bid after bid opening if it concurs with the executive director's de-
terminations.

(4) If the commission awards a contract to the second low-
est bidder and the department successfully enters into a contract with
the second lowest bidder, the department will return the lowest bidder's
bid guaranty upon execution of that contract. The lowest bidder may
be considered in default.

(e) If the lowest bidder is not a preferred bidder and the con-
tract will not use federal funds, the department, in accordance with
Transportation Code, Chapter 223, Subchapter B, will award the con-
tract to the lowest-bidding preferred bidder if that bidder's bid does not
exceed the amount equal to 105 percent of the lowest bid. For purposes
of this subsection, "preferred bidder" means a bidder whose principal
place of business is in this state or a state that borders this state and that
does not give a preference similar to Transportation Code, §223.050.

(f) When additional information is required to make a final de-
cision, the commission may defer the award or rejection of the contract
until the next regularly scheduled commission meeting.

(g) Contracts with an engineer's estimate of less than $300,000
may be awarded or rejected by the executive director under the same
conditions and limitations as provided in subsections (a) - (c) of this
section.

(h) The commission may rescind the award of any contract
prior to contract execution upon a determination that it is in the best
interest of the state. In such an instance, the bid guaranty will be re-
turned to the bidder. No compensation will be paid to the bidder as a
result of this cancellation.

(i) For a contract with a DBE goal, all bidders must [ for a
contract with a DBE goal; the lowest bidder fails to] submit the DBE
information required by §9.227 of this chapter (related to Information
from Bidders) within five calendar days after the date that the bids are
opened. [; the commission may:]

D reject all bids: or]
H2) rejeet the bid of the lowest bidder and award the eon-
tract to the next lowest bidder]

(j) Prior to contract award, all low bidders must be partici-
pating or provide documentation of participation in the Department of
Homeland Security's (DHS) E-Verify system within five calendar days
after the date that the bids are opened. [If a contract is to be awarded
to the next lowest bidder under subsection (i) of this section; the next
lowest bidder shall submit the DBE information required by §9-227 of
this subchapter within one calendar day after the date of receipt of the
notification of bid aceeptance:]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 31,
2019.

TRD-201904051

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 463-8630

¢ ¢ ¢

SUBCHAPTER J. DISADVANTAGED
BUSINESS ENTERPRISE (DBE) PROGRAM
43 TAC §9.227

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
(commission) with the authority to establish rules for the conduct
of the work of the department, and more specifically, Trans-
portation Code, §223.004, which authorizes the commission to
adopt rules to prescribe conditions under which a bid may be
rejected by the department.

CROSS REFERENCE TO STATUTE

Transportation Code, §201.702, Chapter 223, Subchapter A and
§223.051.

$§9.227.  Information from Bidders.
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(a) Each [Before the execution of a contraet; the apparent sue-
eessful] bidder must submit to the department within the period pro-
vided by §9.17(i) of this chapter (relating to Award of Contract):

(1) the names and addresses of each subcontractor, identi-
fying DBEs that will participate in the contract;

(2) adescription of the work that each DBE will perform;
(3) the dollar amount of the participation of each DBE;

(4) written documentation of the bidder's commitment to
use each DBE subcontractor whose participation the bidder submits to
meet a contract goal; and

(5) written confirmation from each DBE that it is partici-
pating in the contract as provided in the bidder's commitment.

(b) Each bidder shall document the bidder's good faith efforts
to obtain commitment to meet the contract goal. Good faith efforts are
shown if the bidder documents that:

(1) sufficient DBE participation has been obtained to meet
the contract goal; or

(2) the bidder took the types of action that may be consid-
ered as good faith efforts as referenced in 49 C.F.R. Part 26, Appendix
A, to obtain the commitments to meet the contract goal even though
the bidder did not succeed in obtaining sufficient DBE participation to
meet the contract goal.

(c) Inaddition to the information required under subsection (a)
of this section, if the contract goal is not met by DBE commitments,
the [apparent sueeessful] bidder must submit to the department, within
the period provided by §9.17(i) of this chapter [before the execution of
a eontraet], evidence of the bidder's good faith efforts to obtain DBE
participation to meet the contract goal.

(d) If the apparent successful bidder fails to obtain the com-
mitments to meet the DBE contract goal and fails to comply with good
faith efforts requirements described by subsection (b) of this section,
the proposal guaranty filed with the bid is forfeited to the department.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 31,

2019.

TRD-201904052

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 463-8630

¢ ¢ ¢

CHAPTER 11. DESIGN

SUBCHAPTER C. ACCESS CONNECTIONS
TO STATE HIGHWAYS

43 TAC §11.52

The Texas Department of Transportation (department) proposes
amendments to §11.52, concerning access connections to state
highways.

EXPLANATION OF PROPOSED AMENDMENTS

Amendments to §11.52, Access Connection Facilities, provide
modification of the approval authority for driveway permits within
a district and minor changes to remove a version date reference
to the department's Access Management Manual.

Amendments to §11.52(b)(4) allow the district engineer to dele-
gate the authority to approve driveway permits within the district
but continue to require that all decisions to deny a request for
access be signed by the district engineer. These changes will
ensure that requests for driveway permits within a district that
comply with department standards are timely approved and that
all denials receive due diligence reviews by the district engineer.

Amendments to §11.52(c) remove the reference to the Decem-
ber 2009 version of the Access Management Manual to reflect
that the manual is updated from time to time.

Amendments to §11.52(e) allow the district engineer to delegate
the authority to grant a variance to a requirement in the access
management standards if justified in accordance with subsection
(e), but continue to require that all decisions to deny a request
for a variance be made by the district engineer.

FISCAL NOTE

Brian Ragland, Chief Financial Officer, has determined, in accor-
dance with Government Code, §2001.024(a)(4), that for each of
the first five years in which the proposed rules are in effect, there
will be no fiscal implications for state or local governments as a
result of enforcing or administering the rules. The administrative
cost of the delegated approval procedure is expected to be the
same as the current procedure.

LOCAL EMPLOYMENT IMPACT STATEMENT

Camille Thomason, Design Division Director, has determined
that there will be no significant impact on local economies or
overall employment as a result of enforcing or administering the
proposed rules and therefore, a local employment impact state-
ment is not required under Government Code, §2001.022.

PUBLIC BENEFIT

Ms. Thomason has determined, as required by Government
Code, §2001.024(a)(5), that for each year of the first five years
in which the proposed rules are in effect, the public benefit an-
ticipated as a result of enforcing or administering the rules will
be improved efficiency with driveway permit approvals, and with
driveway variance approvals.

COSTS ON REGULATED PERSONS

Ms. Thomason has also determined, as a required by Govern-
ment Code, §2001.024(a)(5), that for each year of that period
there are no anticipated economic costs for persons, including
a state agency, special district, or local government, required
to comply with the proposed rules and therefore, Government
Code, §2001.0045, does not apply to this rulemaking.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities, as defined by Gov-
ernment Code, §2006.001, and therefore, an economic impact
statement and regulatory flexibility analysis are not required
under Government Code, §2006.002.

GOVERNMENT GROWTH IMPACT STATEMENT
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Ms. Thomason has considered the requirements of Government
Code, §2001.0221 and has determined that for the first five years
in which the proposed rules are in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of the department's employee positions;

(3) implementation of the proposed rule will not increase or de-
crease future legislative appropriations to the department;

(4) the proposed rule will not affect fees paid to the department;
(5) the proposed rule will not create a new regulation;

(6) the proposed rule will not expand, limit, or repeal existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule's applicability; and

(8) the proposed rule will not affect the state's economy.
TAKINGS IMPACT ASSESSMENT

Ms. Thomason has determined that a written takings impact as-
sessment is not required under Government Code, §2007.043.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments to §11.52 may
be submitted to Rule Comments, General Counsel Division,
Texas Department of Transportation, 125 East 11th Street,
Austin, Texas 78701-2483 or to RuleComments@txdot.gov with
the subject line "Access Connection Rules." The deadline for
receipt of comments is 5:00 p.m. on December 16, 2019. In
accordance with Transportation Code, §201.811(a)(5), a person
who submits comments must disclose, in writing with the com-
ments, whether the person does business with the department,
may benefit monetarily from the proposed amendments, or is
an employee of the department.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion (commission) with the authority to establish rules for the
conduct of the work of the department, and more specifically,
Transportation Code, §203.031, which provides the commission
with the authority to control access to highways.

CROSS REFERENCE TO STATUTES IMPLEMENTED BY
THIS RULEMAKING

Transportation Code, Chapter 203, Subchapter C.

$11.52.  Access Connection Facilities.
(a) Permit.

(1) A permit is required before:
(A) the construction of an access connection; or

(B) a material change in the use of a permittee's real
property, traffic volume for the access connection, or vehicle types
using the access connection, that would result in the application of
more stringent requirements under the department's access manage-
ment standards than are applicable to the existing approved access con-
nection.

(2) The permit provides for a definite understanding as to
the location and manner in which the access connection will be con-
structed and maintained.

(3) No term or condition of a permit will be construed to
grant, convey, or extinguish an interest in real property held by either
the state or a permittee.

(b) Permit requirements.

(1) The permit will include the terms, conditions, and at-
tachments for driveway design and location plans that are prescribed
by the director and the district engineer in order to ensure compliance
with the access management standards and to protect and preserve the
state highway system and the safety, health, and welfare of its use by
the traveling public.

(2) Permits will be issued in accordance with the access
management standards and all applicable state and federal laws, in-
cluding rules and regulations. Access connection spacing, materials,
geometrics, accessibility, and other design specifications will be con-
sidered, as well as the impact on drainage and hydraulics, utility lo-
cation or relocation, and the environment that will result from the re-
quested construction of an access connection.

(3) An engineering study may be required to assist in the
permit evaluation process.

(4) The district engineer, or the district engineer's designee,
will approve [er deny] each request for a permit that conforms with the
standards listed in the department's Access Management Manual and
all applicable laws. A decision denying a request for access to a specific
location must be in writing, [ard] include the reasons for the denial, and
be signed by the district engineer.

(c) Access Management Standards. Chapter 2, Access Man-
agement Standards, of the department's [December 2009] Access Man-
agement Manual, governs the standards, criteria, and specifications for
the location, design, construction, and maintenance of all access con-
nections. Chapter 2, Access Management Standards is available on-
line at the Texas Department of Transportation web site. That chapter
may be periodically revised and updated by the department, provided
that the revisions and updates are first approved by written order of the
commission. The web site will reflect each change approved by the
commission and the changes will be applicable to applications for per-
mits filed after the effective date of such a change.

(d) Design.

(1) The design for the construction of an access connection
is the responsibility of the permittee. The design must be accomplished
in a manner and to the standards described in subsection (b) of this
section.

(2) The location and manner in which the construction of
an access connection will be performed within the right of way must
be reviewed and approved by the department.

(e) Variance.

(1) A variance to any requirement contained in the access
management standards may be granted if justified in accordance with
this subsection and approved by the district engineer, or the district

engineer's designee.

(2) A request for a variance will be considered only if the
property owner or its authorized representative demonstrates that un-
due hardship or unusual conditions provide justification and alternate
measures can be prescribed in keeping with the intent of this subchap-
ter. All requests for a variance must be fully documented with design
data and other pertinent information.

(3) For each request for a variance, the property owner, or
the owner's authorized representative, must clearly demonstrate that:
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(A) a significant negative impact to the owner's real
property or its use will likely result from the denial of its request for
the variance, including:

(i) the loss of reasonable access to the property; or

(i) undue hardship on a business located on the
property; or

(B) an unusual condition affecting the property exists
that was not caused by the property owner and justifies the request for
the variance.

(4) When the property owner or its authorized representa-
tive satisfies the requirement of paragraph (3) of this subsection, the
requested variance will be approved unless the district engineer deter-
mines that the location, design, and construction of the requested access
connection will:

(A) adversely affect the safety, design, construction,
mobility, efficient operation, or maintenance of the highway; or

(B) likely impair the ability of the state or the depart-
ment to receive funds for highway construction or maintenance from
the federal government.

(5) Reasonable conditions for approval of a variance, in-
cluding a requirement for alternate measures, may be prescribed by the
department in order to minimize any adverse impact on the safety, de-
sign, construction, mobility, efficient operation, or maintenance of the
highway.

(f) Platted access points.

(1) Platted access points that are located on undeveloped
property are subject to the access management standards in effect on
the date that the subdivision plat or replat was properly recorded if:

(A) development of the tract of real property to be
served by the permit commences, and the request for a permit at a
platted access point location is submitted to the department, before
the fifth anniversary of the date that the subdivision plat or replat was
properly recorded; and

(B) any material changes to the design of the highway
facility in the vicinity of the platted access points after the date that the
subdivision plat or replat was properly recorded do not significantly
impact traffic patterns to the extent that the platted access points present
a threat to public safety.

(2) Platted access points that are located on undeveloped
property to which paragraph (1) of this subsection do not apply, are
subject to the access management standards in effect on the date that
the request for the permit is submitted to the department.

(g) Remodeled business. The remodeling or demolition and
rebuilding of a business structure or improvement on a permittee's real
property do not require a new permit or the application of more strin-
gent access management standards than are applicable to the approved
access connection, unless the district engineer makes an affirmative
finding that the remodeled or rebuilt structure or improvement will sig-
nificantly impact traffic patterns to the extent that the existing access
connection location presents a threat to public safety. The finding of
significant impact and threat to public safety must be in writing and in-
clude the reasons for the finding. To the extent this subsection conflicts
with the requirement in subsection (a) of this section for a new permit
related to a material change in the use of the permitted real property,
this subsection controls.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 31,
2019.

TRD-201904046

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: December 15, 2019
For further information, please call: (512) 463-8630

¢ L4 ¢
CHAPTER 31. PUBLIC TRANSPORTATION

The Texas Department of Transportation (department) proposes
amendments to §31.3, Definitions, and amendments to §31.38,
Public Transit Safety Program, concerning the department's
public transportation safety program.

EXPLANATION OF PROPOSED AMENDMENTS

This rulemaking makes changes to the state public transit safety
program, which covers small urban bus systems, to satisfy the
requirements of federal law, including 49 C.F.R. Part 673. Simul-
taneously with these changes, changes are also being consid-
ered to 43 TAC Chapter 7, Subchapter E, which governs the rail
fixed guideway system state safety oversight program, to sat-
isfy the requirements of federal law. 49 C.F.R. 673.11 contains
some elements that apply only to small urban bus systems, oth-
ers that apply only to rail transit agencies, and some that apply
to both. Section 673.11, Subsections (a)(1)-(5) and (c), apply
to both systems, while Section 673.11, Subsection (d) applies
only to small urban bus agencies. Section 673.11, Subsections
(a)(B), (b), and (e), apply only to rail transit agencies.

Amendments to §31.3, Definitions, add definitions of "account-
able executive," "chief safety officer," "equivalent authority,"
"public transportation agency safety plan," "safety assurance,"
"safety management policy," "safety promotion," "safety risk
management,” and "small public transportation provider." These
definitions align with the federal public transportation agency
safety plan codified in 49 C.F.R. Part 673.

The federal public transportation agency safety plan also neces-
sitates amendments to §31.38, Public Transit Safety Program.

Amendments to §31.38(a) substitutes the word "implement" for
"develop" to clarify small public transportation providers must im-
plement transit safety plans as required by 49 C.F.R. §673.11(a).
Federal law allows but does not require those providers to de-
velop their own plans.

Amendments to §31.38(b) clarify recipients of 5307 Urbanized
Area Formula Grants must comply with 49 U.S.C. §5329 (Public
Transportation Safety Program), as required in 49 C.F.R. §673.1.

Amendments to §31.38(c)(1) clarify the department's role in
drafting and certifying agency safety plans for small public
transportation providers, as required by 49 C.F.R. §673.11(d).

Amendments to §31.38(c)(2) clarify the department's role in pro-
viding small public transportation providers the ability to opt out
of the department's initial drafting effort, as required by 49 C.F.R.
§673.11(d).
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Amendments to §31.38(c)(3) clarify annual compliance require-
ments for small transportation providers, as required by 49
C.F.R. §673.13(b).

Amendments to §31.38(d) revise the subsection to state the
safety plan general requirements provided by 49 C.F.R. §673.11.
Small public transportation providers under the department's
oversight must establish a public transportation agency safety
plan meeting the requirements of this section by July 20, 2020.
The general requirements included are consistent with the
minimum set of requirements listed in federal regulations.

Amendments to §31.38(d)(1) clarify specific safety plan require-
ments in 49 C.F.R. §673.11(a)(1), including the signature of a
provider's accountable executive and approval of the plan by
a provider's board of directors or equivalent authority. Amend-
ments to this section also replace the word "subrecipient” with
"provider" to align with the applicability of the section to a small
public transportation provider.

Amendments to §31.38(d)(2) outline safety plan requirements
found in 49 C.F.R. §673.21, Safety Management Systems, which
are: safety management policy; safety risk management; safety
assurance; and safety promotion.

Amendments to §31.38(d) delete paragraph (3) and renumber
the paragraphs accordingly. The changes to renumbered
§31.38(d)(3) and (5) replace the word "subrecipient" with
"provider" to correspond with the applicability of the section
to a small public transportation provider. In renumbered
§31.38(d)(4), the word "criteria" is replaced with "measures”
to be consistent with Chapter 7 and the applicable federal
regulations.

Amendments to §31.38(d) delete paragraph (7), which required
a comprehensive safety program and continuing safety educa-
tion and training program and adds new paragraph (6) containing
recordkeeping requirements to maintain safety plans for a min-
imum of three years after they are created and to make them
available on request to the FTA, another federal entity, or the
department, as required by C.F.R. 49 §673.31.

FISCAL NOTE

Brian Ragland, Chief Financial Officer, has determined, in accor-
dance with Government Code, §2001.024(a)(4), that for each of
the first five years in which the proposed rules are in effect, there
will be no fiscal implications for state or local governments as a
result of enforcing or administering the rules. The requirement
to provide the new public transportation agency safety plan is a
requirement of new federal regulations and is not a cost associ-
ated with these rules. The rules provide the changes needed for
the department to carry out its oversight responsibilities in accor-
dance with the federal requirements.

LOCAL EMPLOYMENT IMPACT STATEMENT

Eric L. Gleason, Public Transportation Director, has determined
that there will be no significant impact on local economies or
overall employment as a result of enforcing or administering the
proposed rules and therefore, a local employment impact state-
ment is not required under Government Code, §2001.022.

PUBLIC BENEFIT

Mr. Gleason has determined, as required by Government Code,
§2001.024(a)(5), that for each year of the first five years in which
the proposed rules are in effect, the public benefit anticipated as
a result of enforcing or administering the rules will be implemen-
tation of public transportation agency safety plans across appli-

cable transit providers in the state. Improved safety practices
and procedures will benefit citizens who utilize public transporta-
tion throughout the state.

COSTS ON REGULATED PERSONS

Mr. Gleason has also determined, as required by Government
Code, §2001.024(a)(5), that for each year of that period there
are no anticipated economic costs for persons, including a state
agency, special district, or local government, required to com-
ply with the proposed rules and therefore, Government Code,
§2001.0045, does not apply to this rulemaking.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities, as defined by Gov-
ernment Code, §2006.001, and therefore, an economic impact
statement and regulatory flexibility analysis are not required
under Government Code, §2006.002.

GOVERNMENT GROWTH IMPACT STATEMENT

Mr. Gleason has considered the requirements of Government
Code, §2001.0221 and expects that the proposed rules will have
no effect on government growth. He anticipates that during the
first five years that the rule would be in effect:

(1) it would not create or eliminate a government program;

(2) its implementation would not require the creation of new em-
ployee positions or the elimination of existing employee posi-
tions;

(3) its implementation would not require an increase or decrease
in future legislative appropriations to the agency;

(4) it would not require an increase or decrease in fees paid to
the agency;

(5) it would not create a new regulation;
(6) it would not expand, limit, or repeal an existing regulation;

(7) it would not increase or decrease the number of individuals
subject to its applicability; and

(8) it would not positively or adversely affect this state's economy.
TAKINGS IMPACT ASSESSMENT

Mr. Gleason has determined that a written takings impact as-
sessment is not required under Government Code, §2007.043.

SUBMITTAL OF COMMENTS

Written comments on proposed amendments to §31.3 and
§31.38 may be submitted to Rule Comments, General Counsel
Division, Texas Department of Transportation, 125 East 11th
Street, Austin, Texas 78701-2483 or to RuleComments@tx-
dot.gov with the subject line "public transportation agency safety
plan." The deadline for receipt of comments is 5:00 p.m. on
December 16, 2019. In accordance with Transportation Code,
§201.811(a)(5), a person who submits comments must disclose,
in writing with the comments, whether the person does business
with the department, may benefit monetarily from the proposed
amendments, or is an employee of the department.

SUBCHAPTER A. GENERAL
43 TAC §31.3
STATUTORY AUTHORITY
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The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
(commission) with the authority to establish rules for the conduct
of the work of the department.

CROSS REFERENCE TO STATUTES IMPLEMENTED BY
THIS RULEMAKING

49 U.S.C. 5329(d) and 49 C.F.R. Part 673.

§31.3.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Accountable executive--A single, identifiable individ-
ual who has:

(A) ultimate responsibility for carrying out the public
transportation agency safety plan of a public transportation agency;

(B) responsibility for carrying out the agency's transit
asset management plan; and

(C) control or direction over the human and capital re-
sources needed to develop and maintain both the agency's public trans-
portation agency safety plan, in accordance with 49 U.S.C. §5329(d),
and the agency's transit asset management plan in accordance with 49

U.S.C. §5326.

(2) [B] Administrative expenses--Include, but are not lim-
ited to, general administrative expenses such as salaries of the project
director, secretary, and bookkeeper; insurance premiums or payments
to a self-insurance reserve; office supplies; facilities and equipment
rental; and standard overhead rates.

(3) [€)] Allocation--A preliminary distribution of grant
funds representing the maximum amount to be made available to an
entity during the fiscal year, subject to the entity's completion of and
compliance with all application requirements, rules, and regulations
applicable to the specific funding program.

4) [63)] Americans with Disabilities Act (ADA)--The
Americans with Disabilities Act of 1990 (42 U.S.C. §12101 et seq.),
which provides a comprehensive national mandate for the elimination
of discrimination against individuals with disabilities. The ADA
provides specific requirements related to public transportation.

(5) [4)] Asset management plan--The transit asset man-
agement plan prepared in accordance with 49 U.S.C. §5326 and cer-
tified by the department. The plan includes at a minimum, capital asset
inventories and condition assessments, decision support tools, and in-
vestment prioritization.

(6) [65)] Authority--A metropolitan transit or regional
transportation authority created under Transportation Code, Chapter
451 or 452; a city transit department created under Transportation
Code, Chapter 453, by a municipality having a population of not
less than 200,000 at the time of its creation; or a coordinated county
authority created under Transportation Code, Chapter 460.

(7) [€6)] Average revenue vehicle capacity--The number of
seats in all revenue vehicles divided by the number of revenue vehicles.

(8) [€H] Capital expenses--Include the acquisition, con-
struction, and improvement of public transit facilities and equipment
needed for a safe, efficient, and coordinated public transportation
system.

(9) Chief safety officer--An adequately trained individual
who has responsibility for safety and reports directly to a small public
transportation provider agency's chief executive officer, general man-
ager, president, or equivalent officer. A chief safety officer may not

serve in other operational or maintenance capacities, unless the chief
safety officer is employed by a transit agency that is a small public
transportation provider or a public transportation provider that does not
operate a rail fixed guideway public transportation system.

(10) [€®)] Clean Air Act--The federal Clean Air Act (42
U.S.C. §7401 et seq.), which seeks to protect and enhance the qual-
ity of the nation's air resources by promoting and financing reasonable
federal, state, and local governmental actions for pollution prevention.

(11) [9)] Commission--The Texas Transportation Com-
mission.

(12) [(40)] Contractor--A recipient of public transportation
funds through a contract or grant agreement with the department.

(13) [(HD)] Department--The Texas Department of Trans-
portation.

(14) [(42)] Designated recipient--The state, an authority, a
municipality that is not included in an authority, a local governmen-
tal body, another political subdivision, or a nonprofit entity providing
rural public transportation services, that receives federal or state pub-
lic transportation money through the department or the Federal Transit
Administration, or its successor.

(15) [E3)] Director--The director of public transportation
for the department.

(16) [E4)] Disability--Disability as defined in the ADA (42
U.S.C. §12102), which includes a physical or mental impairment that
substantially limits one or more major life activities of an individual.

(17) [E5)] District--One of the 25 districts of the depart-
ment for a designated geographic area.

(18) [6)] Employment-related transportation--Trans-
portation to support services that assist individuals in job search or
job preparation. Trips to daycare centers, one-stop workforce centers,
jobs interviews, and vocational training are examples.

(19) [(D] Equipment--Tangible, nonexpendable, personal
property having a useful life of more than one year and an acquisition
cost of $5,000 or more per unit.

(20) Equivalent authority--An entity that carries out duties
similar to that of a board of directors, for a recipient or subrecipient of
FTA funds under 49 U.S.C. Chapter 53, including sufficient authority
to review and approve a recipient or subrecipient's public transportation
agency safety plan.

(21) [(+8)] Executive director--The executive director of
the department.

(22) [E9] Fare box revenues--Fares paid by riders, includ-
ing those who are later reimbursed by a human service agency or other
user-side subsidy arrangement. This definition includes subscription
service fees, whether or not collected on-board a transit vehicle. Pay-
ments made directly to the transportation system by a human service
agency are not considered to be fare box revenues.

(23) [20)] Federal Transit Administration (FTA)--The
Federal Transit Administration of the United States Department of
Transportation.

(24) [D)] Federally funded project--A public transporta-
tion project that is being funded in part under the provisions of the Fed-
eral Transit Act, as amended, 49 U.S.C. §5301 et seq., the Federal-Aid
Highway Act of 1973, as amended, 23 U.S.C. §101 et seq., or any other
federal program for funding public transportation.
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(25) [©22)] Fiscal year--The state accounting period of 12
months that begins on September 1 of each calendar year and ends on
August 31 of the following calendar year.

(26) [23)] Good standing--A status indicating that the de-
partment's director of public transportation has not sent a letter to an
entity signifying the entity is in noncompliance with any aspect of a
program.

(27) [24)] Incident--An intentional or unintentional act
that occurs on or in association with transit-controlled property and
that threatens or affects the safety or security of an individual or

property.

(28) [25)] Large urban transit district--A local govern-
mental entity or a political subdivision of the state that provides
and coordinates public transportation within an urbanized area with
a population greater than or equal to 200,000 in accordance with
Transportation Code, Chapter 458. This definition includes urban
transportation providers under Transportation Code, Chapter 456, that
received state money through the department on September 1, 1994.
This definition excludes authorities.

(29) [€6)] Like-kind exchange--The trade-in or sale of a
transit vehicle before the end of its useful life to acquire a replacement
vehicle of like kind.

(30) [2D] Local funds--Directly generated funds, as de-
fined in the latest edition of the Federal Transit Administration National
Transit Database Reporting Manual. Examples include, but are not
limited to, passenger fares, special transit fares, purchased transporta-
tion fares, park and ride revenue, other transportation revenue, charter
service revenue, freight tariffs, station and vehicle concessions, adver-
tising revenue, funds dedicated to transit at their source, taxes, cash
contributions, contract revenue, general revenue, and in-kind contribu-
tions.

(31) [28)] Local governmental entity--Any local unit of
government including a city, town, village, municipality, county, city
transit department, or authority.

(32) [29] Local public entity--Includes a city, county, or
other political subdivision of the state, a public agency, or an instrumen-
tality of one or more states, municipalities, or political subdivisions of
states.

(33) [B®)] Local share requirement--The amount of funds
required and eligible to match federally funded projects for the im-
provement of public transportation.

(34) [BBH] Low-income individual--An individual whose
family income is at or below 150 percent of the poverty line, as that
term is defined in the Community Services Block Grant Act (42 U.S.C.
§9902(2)), including any revision required by that section, for a family
of the size involved, or as otherwise defined by 49 U.S.C. §5302 or 49
U.S.C. §5316, the Job Access and Reverse Commute program as estab-
lished under the Safe, Accountable, Flexible, Efficient Transportation
Equity Act: A Legacy for Users.

(35) [B2)] Metropolitan Planning Organization (MPO)--
The organization designated or redesignated by the governor under 23
U.S.C. §134 as the responsible entity for transportation planning in ur-
banized areas over 50,000 in population.

(36) [33)] Mobility management--Eligible capital ex-
penses consisting of short-range planning and management activities
and projects for improving coordination among public transportation
and other transportation-service providers carried out by a recipient
or subrecipient through an agreement entered into with a person,

including a government entity, under 49 U.S.C. §5301 et seq. (other
than §5309 and §5339). Mobility management excludes operating
public transportation services and excludes equipment, tires, tubes,
material, and reconstruction of equipment and material described as
associated capital maintenance in the definition of "capital project”
under 49 U.S.C. §5302.

(37) [4)] Net operating expenses--Those expenses that
remain after fare box revenues are subtracted from eligible operating
expenses.

(38) [635)] New public transportation services or alterna-
tives--An activity that, with respect to the New Freedom program:

(A) is targeted toward people with disabilities;
(B) is beyond the ADA requirements;

(C) meets the intent of the program by removing barri-
ers to transportation and assisting persons with disabilities with trans-
portation, including transportation to and from jobs and employment
services; and

(D) s not included in a Transportation Improvement
Program or Statewide Transportation Improvement Program prior to
August 10, 2005.

(39) [636)] Nonprofit organization--A corporation or asso-
ciation determined by the Secretary of the Treasury of the United States
to be an organization described by 26 U.S.C. §501(c), one that is ex-
empt from taxation under 26 U.S.C. §504(a) or §101, or one that has
been determined under state law to be nonprofit and for which the state
has received documentation certifying the status of the organization.

(40) [BD)] Nonurbanized area--An area outside an urban-
ized area.

(41) [B8)] Obligated funds--Monies made available under
a valid, unexpired contract or grant agreement between the department
and a public transportation subrecipient.

(42) [B9)] Private--Pertaining to nonpublic entities. This
definition does not include municipalities or other political subdivi-
sions of the state; public agencies or instrumentalities of one or more
states; Native American tribes (except private nonprofit corporations
formed by Native American tribes); public corporations, boards, or
commissions established under the law of any state; or entities sub-
ject to control by public authority, whether state or municipal.

(43) [49)] Project--The public transportation activities to
be carried out by a subrecipient, as described in its application for fund-
ing.

(44) [41D)] Public transportation--Shared-ride transporta-
tion of passengers and their hand-carried packages or baggage on a
regular or continuing basis by means of surface or water conveyance
by a governmental entity or by a private entity if the private entity re-
ceives financial assistance for that conveyance from any governmental
entity. This definition includes fixed guideway transportation and un-
derground transportation. This definition excludes services provided
by aircraft, ambulances, emergency vehicles, intercity passenger rail
transportation, charter bus service, school bus service, sightseeing
service, courtesy shuttle service for patrons of one or more specific
establishments, or intra-terminal and intra-facility shuttle services.

(45) [(42)] Public transportation agency safety plan--The
documented comprehensive agency safety plan for a transit provider

that is required by 49 U.S.C. §5329 [The agency safety plan prepared
in accordance with 49 U-S.C. §5329 and certified by the department)].
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(46) [(43)] Real property--Land, including improvements,
structures, and appurtenances, but excluding movable machinery and
equipment.

(47) [44)] Revenue service--Passenger transportation oc-
curring when a vehicle is available to the general public and there is a
reasonable expectation of carrying passengers that directly pay fares,
are subsidized by public policy, or provide payment through some con-
tractual agreement. This does not imply that a cash fare must be paid.
Vehicles operated in free fare services are considered in revenue ser-
vice.

(48) [(45)] Revenue vehicle--The rolling stock used in pro-
viding transit service for passengers. This definition does not include a
vehicle used in connection with keeping revenue vehicles in operation,
such as a tow truck or a staff car.

(49) [(46)] Reverse commute project--A public transporta-
tion project designed to transport residents of urbanized areas and other
than urbanized areas to suburban employment opportunities, or as oth-
erwise defined by 49 U.S.C. §5302 or 49 U.S.C. §5316, the Job Ac-
cess and Reverse Commute program as established under the Safe, Ac-
countable, Flexible, Efficient Transportation Equity Act: A Legacy for
Users.

(50) [€4D] Ridership--Unlinked passenger trips.
(51) [€48)] Rural area--A nonurbanized area.

(52) [(49)] Rural transit district--A political subdivision
of the state that provides and coordinates rural public transportation
within its boundaries in accordance with the provisions of Transporta-
tion Code, Chapter 458.

(53) Safety assurance--Processes within a transit provider's
safety management system that functions to ensure the implementation
and effectiveness of safety risk mitigation, and to ensure that the transit
agency meets or exceeds its safety objectives through the collection,
analysis, and assessment of information.

(54) Safety management policy--A transit providers docu-
mented commitment to safety that defines the transit agency's safety
objectives and the accountabilities and responsibilities of its employ-
ees in regard to safety.

(55) Safety promotion--A combination of training and
communication of safety information to support safety risk manage-
ment as applied to the transit agency's public transportation system.

(56) Safety risk management--A process within a transit
agency's public transportation agency safety plan for identifying haz-
ards and analyzing, assessing, and mitigating safety risks.

(57) [659)] Senior--An individual who is 65 years of age or

older.

(58)  Small public transportation provider--A recipient or
subrecipient of federal financial assistance under 49 U.S.C. §5307 that
has 100 or fewer vehicles in peak revenue service and does not operate
a rail fixed guideway public transportation system.

(59) [5D] Small urban transit district--A local govern-
mental entity or a political subdivision of the state that provides
and coordinates public transportation within an urbanized area with
a population less than 200,000 in accordance with Transportation
Code, Chapter 458. This definition includes urban transportation
providers under Transportation Code, Chapter 456, that received state
money through the department on September 1, 1994. This definition
excludes authorities.

(60) [(52)] Stakeholders--All individuals or groups that
are potentially affected by transportation decisions. Examples include
public health, work force, and human service agencies; representatives
of transportation agency employees or other affected employees;
private providers of transportation; non-governmental agencies; local
businesses; advocates for persons in diverse and traditionally under-
served communities, such as seniors, individuals with disabilities, and
persons with low incomes; and other interested parties.

(61) [€53)] Subrecipient--An entity that receives state or
federal transportation funding from the department, rather than directly
from FTA or other state or federal funding source.

(62) [(54)] Uniform grant and contract management stan-
dards--The standards contained in the Texas Administrative Code, Ti-
tle 1, Chapter 5, Subchapter A, concerning uniform grant and contract
management standards for state agencies.

(63) [55)] U.S. DOT--United States Department of Trans-
portation.

(64) [656)] Unlinked passenger trips--The number of
passengers who board public transportation vehicles. A passenger is
counted each time the passenger boards a vehicle even though the
passenger might be on the same journey from origin to destination.

(65) [€5D] Urban transit district--A local governmental
entity or a political subdivision of the state that provides and coor-
dinates public transportation within an urbanized area in accordance
with Transportation Code, Chapter 458. This definition includes urban
transportation providers under Transportation Code, Chapter 456, that
received state money through the department on September 1, 1994.
This definition excludes authorities.

(66) [(58)] Urbanized area--A core area and the surround-
ing densely populated area with a population of 50,000 or more, with
boundaries fixed by the United States Census Bureau.

(67) [659)] Vehicle miles--The miles a vehicle travels while
in revenue service, plus deadhead miles. This definition excludes miles
a vehicle travels for charter service, school bus service, operator train-
ing, or maintenance testing.

(68) [€60)] Vehicle revenue hours or miles--The hours or
miles a vehicle travels while in revenue service. This definition in-
cludes layover and recovery, but excludes travel to and from storage
facilities, the training of operators prior to revenue service, road tests,
deadhead travel, and school bus and charter service.

(69) [(6D] Vehicle utilization--Average daily passenger
trips per revenue vehicle, divided by average revenue vehicle capacity.
This definition provides a measure of an individual system's ability to
use existing seating capacity.

(70) [€62)] Welfare recipient--An individual who has re-
ceived assistance under a state or tribal program funded under the So-
cial Security Act, Title IV, Part A, at any time during the previous three
year period before the date on which the applicant applies for a grant
under 49 U.S.C. §5307 or §5311, or as otherwise defined by 49 U.S.C.
§5307 or §5311.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 31,
2019.
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SUBCHAPTER D. PROGRAM ADMINISTRA-
TION

43 TAC §31.38
STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
(commission) with the authority to establish rules for the conduct
of the work of the department.

CROSS REFERENCE TO STATUTES IMPLEMENTED BY
THIS RULEMAKING

49 U.S.C. 5329(d) and 49 C.F.R. Part 673.
$31.38.  Public Transit Safety Program.

(a) Purpose. Title 49 U.S.C. §5329, authorizes the Secretary of
the U.S. DOT to create and implement a National Public Transportation

Safety Plan. Recipients [and subreeipients] must implement [develop]
transit safety plans [and report to the Seeretary annually].
(b) Affected agencies. A recipient of §5307 Urbanized Area

[Subreeiptents of §53H Rural] Formula Grants [threugh the depart-
ment] must comply with 49 U.S.C. §5329 [49 US-C- §5326].

(c) Department role. As the certifying [administering] agency
the department will:

(1) draft and certify a public transportation agency safety
plan for each transit system defined as a small public transportation
provider under 49 C.F.R. Part 673.5 [provide guidance to agencies re-
questing assistance with the development of a transit safety plan|;

(2) provide small public transportation providers the abil-
ity to develop their own plan by opting out of a state prepared plan
[prepare plans for agencies requesting the department prepare plans on
their behalf]; and

(3) annually certify all small public transportation provider
safety plans for [subreeipient] compliance with 49 C.F.R. Part 673 [49
US-C- §5329] requirements regardless of whether they opt out of the
department's drafting effort.

(d) Small public transportation provider. A small public trans-
portation provider must, by July 20, 2020, establish a public transporta-
tion agency safety plan that meets the requirements of 49 C.F.R. Part
673, and that at a minimum, satisfies the requirements of this subsec-
tion.

(1) The public transportation agency safety plan, and sub-
sequent updates, must be signed by the accountable executive and ap-
proved by the agency's board of directors, or an equivalent authority.

(2) The public transportation agency safety plan must doc-
ument the processes and activities related to safety management system
implementation.

(3) The public transportation agency safety plan must in-
clude performance targets based on the safety performance measures
established under the National Public Transportation Safety Plan.

(4) The public transportation agency safety plan must
address all applicable requirements and standards as set forth in
the FTA's Public Transportation Safety Plan. Compliance with the
minimum safety performance standards authorized under 49 U.S.C.
§5329(b)(2)(C) is not required until standards have been established
through the public notice and comment process.

(5) Each transit agency must establish a process and time-
line for conducting an annual review and update of the public trans-
portation agency safety plan.

(6) A transit agency must maintain its public transportation
agency safety plan in accordance with the recordkeeping requirements
in 49 C.F.R. 673, Subpart D, Safety Plan Documentation and Record-
keeping.

) Subreeipient responsibilities: Subrecipients will develop
a transit safety plan that; at & minimum; inclades:}

HDH  a requirement that the governing body of the subre-
eipient approve the ageney safety plan and any updates to the ageney
safety plans}
throughout all elements of the public transpertation system of the
subreeipient}

[3) strategies to minimize the expesure of the publie; per-
sonnel; and property to hazards and unsafe conditions:}

4y aprocessand timeline for conducting an annual review

[(5) performance targets based on the safety performance
criteria and state of good repair standards when established by the U.S.
DOT Secretary in the National Publie Transportation Safety Plan:}

[(6) assignment of an adequately trained safety officer who
reports dircetly to the general manager, president, or cquivalent officer
of the subreeipient; and}

[(7) acomprehensive staff training program for operations

[A) the completion of a safety training program; and]
B) . ; Jucation and training.]
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 31,
2019.
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Becky Blewett
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