


GI

a section of the
Office of the Secretary of State
P.O. Box 12887
Austin, Texas 78711
(512) 463-5561
FAX (512) 463-5569

https://www.sos.texas.gov
register@sos.texas.gov

Texas Register, (ISSN 0362-4781, USPS 12-0090), is published weekly (52 times
per year) for $340.00 ($502.00 for first class mail delivery) by Matthew Bender &
Co., Inc., 3 Lear Jet Lane Suite 104, P. O. Box 1710, Latham, NY 12110.

Material in the Texas Register is the property of the State of Texas. However, it may
be copied, reproduced, or republished by any person without permission of the Texas
Register director, provided no such republication shall bear the legend Texas
Register or "Official" without the written permission of the director.

The Texas Register is published under the Government Code, Title 10, Chapter
2002. Periodicals Postage Paid at Easton, MD and at additional mailing offices.

POSTMASTER: Send address changes to the Texas Register, 4810 Williamsburg
Road, Unit 2, Hurlock, MD 21643.

Secretary of State - Jane Nelson Editors

Leti Benavides
Director - Je T'aime Swindell Jay Davidson

Belinda Kirk

Editor-in-Chief - Jill S. Ledbetter Laura Levack
Joy L. Morgan
Matthew Muir

Breanna Mutschler



mailto:register@sos.texas.gov
https://www.sos.texas.gov

IN THIS ISSUE

GOVERNOR

APPOINIMEILS ...ttt sttt ste e st seesee e seeseesbesbeseesreseeene 5589
ATTORNEY GENERAL

OPINIONS 1.ttt ettt sttt sttt s sbe e sbesbesbesbeene 5591
PROPOSED RULES

OFFICE OF THE SECRETARY OF STATE
REGISTRATION OF DATA BROKERS

T TAC §106.1 ..o 5594
1 TAC §106.2, §106.3 ....oviiiiiiieieieeceeceee e 5594
T TAC §106.4 ..ottt 5595
TTAC §106.5 .o 5595

TEXAS HEALTH AND HUMAN SERVICES
COMMISSION

COORDINATED PLANNING AND DELIVERY OF
HEALTH AND HUMAN SERVICES

1 TAC §351.3, §35 1.6 rvvvveeeeeeereeeeeeeeeeeeeeeeeeeeeeeeeesesssseeseesesesseeeenens 5596
PUBLIC UTILITY COMMISSION OF TEXAS

SUBSTANTIVE RULES APPLICABLE TO WATER
AND SEWER SERVICE PROVIDERS

16 TAC §24.240 ... 5599

SUBSTANTIVE RULES APPLICABLE TO
ELECTRIC SERVICE PROVIDERS

16 TAC §25.62 ..t 5600
16 TAC §25.509 ......ciiiieinicinietnieteteeesee ettt 5606
16 TAC §25.515 e 5608

TEXAS DEPARTMENT OF LICENSING AND
REGULATION

PROCEDURAL RULES OF THE COMMISSION AND
THE DEPARTMENT

16 TAC §§60.500 - 60.504, 60.510, 60.512, 60.514, 60.516, 60.518,

00.519 oo 5611
16 TAC §60.518 ..o 5615
STATE BOARD OF DENTAL EXAMINERS
FEES
22 TAC §102.1 .o 5615
TEXAS STATE BOARD OF PUBLIC ACCOUNTANCY
PEER REVIEW
22 TAC §527.5 o 5616

DEPARTMENT OF STATE HEALTH SERVICES
MISCELLANEOUS PROVISIONS
25 TAC L8t 5618

25 TAC §L1.01 e 5619

TEXAS DEPARTMENT OF INSURANCE, DIVISION OF
WORKERS' COMPENSATION

COMPENSATION PROCEDURE--CLAIMANTS
28 TAC §122.100 ...t 5620

INSURANCE CARRIERS: NOTICES, PAYMENTS,
AND REPORTING

28 TAC §124.8 .. 5622
TEXAS PARKS AND WILDLIFE DEPARTMENT
OYSTERS, SHRIMP, AND FINFISH

31 TAC §58.21 ettt 5624
WILDLIFE

31 TAC §65.88....eeeecee e 5631

31 TAC §§65.91, 65.92, 65.95, 65.97,65.98.....conveviveincincene 5632

31 TAC §§65.605, 65.608, 65.611 .....ccoovvviiiiiiiiiiiiiiiiicis 5634

TEXAS WATER DEVELOPMENT BOARD

STATE WATER PLANNING GUIDELINES
31 TAC §358.6. e 5635
COMPTROLLER OF PUBLIC ACCOUNTS

PROPERTY TAX ADMINISTRATION
34 TAC §§9.5000 - 9.5012 ... 5639
TEXAS JUVENILE JUSTICE DEPARTMENT

AGENCY MANAGEMENT AND OPERATIONS

37 TAC §§385.8101, 385.8117, 385.8136, 385.8137, 385.8141,
385.8153, 385.8161, 385.8163, 385.8183....ccueieiiieiieenciricce 5644

37 TAC §§385.9959, 385.9967, 385.9993.......oocviiviviicriiicne 5645
TEXAS WORKFORCE COMMISSION
LONE STAR WORKFORCE OF THE FUTURE FUND

40 TAC §§810.1 - 810.4 ..o 5647
40 TAC §§810.11 - 810.13 .o 5648
40 TAC §§810.21 - 810.28 ..ot 5648
WITHDRAWN RULES

HEALTH AND HUMAN SERVICES COMMISSION
LIMITED SERVICES RURAL HOSPITALS
26 TAC §600.1 ..o 5651
TEXAS DEPARTMENT OF INSURANCE
PROPERTY AND CASUALTY INSURANCE
28 TAC §5.9970.......iiiciiicieece e 5651
ADOPTED RULES
PUBLIC UTILITY COMMISSION OF TEXAS

TABLE OF CONTENTS 48 TexReg 5585



SUBSTANTIVE RULES APPLICABLE TO WATER
AND SEWER SERVICE PROVIDERS

16 TAC §24.101 .o 5653
STATE BOARD FOR EDUCATOR CERTIFICATION
REQUIREMENTS FOR PUBLIC SCHOOL

PERSONNEL ASSIGNMENTS

19 TAC §231.77, §231.79 oo 5657
19 TAC §231.173 e 5657
19 TAC §231.175 ettt 5657
19 TAC §231.221 oo 5658
19 TAC §231.271 e 5658
19 TAC §231.307 .o 5659
19 TAC §231.381, §231.385 .ot 5659
19 TAC §231.421, §231.423 ..o 5659
19 TAC §231.403 ... 5660
19 TAC §231.483 ..ottt 5660
19 TAC §231.563 ... 5660
TEXAS STATE BOARD OF PUBLIC ACCOUNTANCY

ELIGIBILITY

22 TAC §511.22 i 5661
22 TAC §511.52 i 5661
22 TAC §511.53 e 5661
22 TAC §511.54 oottt 5662
22 TAC §511.56 i 5662
TAC 22 §5T1.58 e 5662
22 TAC §511.59 it 5663
22 TAC §511.60 ... 5664
22 TAC §5T1.73 e 5664
22 TAC §5T1.80 ..t 5664
22 TAC §511.83 ettt 5665
22 TAC §511.122 i 5665
22 TAC §5T1.161 o 5665
22 TAC 511164 ..ot 5666

PROVISIONS FOR THE FIFTH-YEAR
ACCOUNTING STUDENTS SCHOLARSHIP PROGRAM

22 TAC §520.1 ettt 5667

22 TAC §520.3 i 5667

22 TAC §520.4 ..o 5667

22 TAC §520.5 et 5668
FEE SCHEDULE

22 TAC §521.14 o 5668

HEALTH AND HUMAN SERVICES COMMISSION
LIMITED SERVICES RURAL HOSPITALS

26 TAC §8511.1 - STL.3 i 5676
26 TAC §8511.11 = STL1.17 i 5680
26 TAC §8511.41 - 51178 et 5682
26 TAC §§511.111 - 511,116 e 5706
26 TAC §5T1.121 oo 5706
26 TAC §8511.141 - 511143 i 5707
26 TAC §§511.161 - 511.169 ..o 5707
LICENSING
26 TAC §§745.8301, 745.8303, 745.8305, 745.8307, 745.8309,
745.8311, 745.8313, 745.8315, 745.8317, 745.8319......cccoeuees 5738

26 TAC §§745.8301, 745.8303, 745.8305, 745.8307, 745.8309,
745.8311, 745.8313, 745.8315, 745.8317, 745.8319, 745.8321....5739

COMPTROLLER OF PUBLIC ACCOUNTS
TAX ADMINISTRATION
34 TAC §3. 711 o 5739
TEACHER RETIREMENT SYSTEM OF TEXAS
HEALTH CARE AND INSURANCE PROGRAMS

34 TAC §§41.15 - 41.20 oo 5740
34 TAC §A1.53 ettt 5740
RULE REVIEW

Proposed Rule Reviews

Department of State Health Services ........cocvveveverenenenenencnenne 5743
Adopted Rule Reviews

Office of the Attorney General ...........ccceveverererceneneneeeeeeeenns 5743
Texas Commission on the Arts .........c.coccoevcoiiiiininnieneicceeeee 5743
Texas State Board of Plumbing EXaminers ..........c.ccoceevevererennenne 5744

TABLES AND GRAPHICS

IN ADDITION

Texas State Affordable Housing Corporation

Public Comment Needed: 2024 Texas Foundations Fund Disaster Re-
COVETY GUIAEIINES ...eovvevienierieieieriesiese et see e eeaes 5749

Public Comment Needed - TSAHC's Joint Venture Guidelines....5749
Comptroller of Public Accounts

Local Sales Tax Rate Changes Effective October 1, 2023 ............ 5749
Office of Consumer Credit Commissioner

Notice of Rate Ceilings.........cceevveiririririririeieieieeeeeeeeeeeeene 5756
Credit Union Department

Application for a Merger or Consolidation...........cccceceverenercnuenne 5756

TABLE OF CONTENTS 48 TexReg 5586



Applications to Expand Field of Membership.........c.ccoccvcevercnnene 5756
Notice of Final Action TaKen...........ceceeceeeeerereneninincneneeinene 5757
Texas Education Agency

Request for Applications Concerning the 2023-2025 Texas Reading
Initiative - Literacy Coach Professional Development Grant Pro-

EIAITL ettt ettt et eae e st b et et sae e bt et e et sb e bt ettt sneeneenees 5757
Texas Commission on Environmental Quality

AGIEEd OTAETS ....cuvevvenienieieieierie e see e eseeseens 5758
Cancellation of Public Meeting The Peninsula RV Resort LLC Pro-
posed Permit No. WQO016276001.........ccoecvvereririnieinereeieene 5760
Notice of District PEtition ..........ccoevererieeneineinereeceeeeeene 5760
Notice of Opportunity to Comment on Default Orders of Administra-
tive Enforcement ACtions .........c..cccoeereineineninineenccnccneeee 5761
Notice of Water Quality Application ...........cceecereerererveeeeeeenens 5762

Office of the Governor

Notice of Application and Priorities for the Justice Assistance Grant
Program Federal Application........c..cocceevenenenenicncncncnienicncnenne 5762

Department of State Health Services

Licensing Actions for Radioactive Materials

Licensing Actions for Radioactive Materials

Texas Department of Housing and Community Affairs

Public Notice of Demolition/Reconstruction of Jaipur Lofts Apart-

Texas Department of Insurance

Company LiCENSING .......eovevieruerierierienieneresiesie e se e sie e see e eeeeenns 5775
Texas Lottery Commission

Scratch Ticket Game Number 2543 "50X POWER BLITZ" ........ 5775
Texas Parks and Wildlife Department

Notice of Proposed Real Estate Transactions ............ccoceeeeeveveennne 5783
Public Utility Commission of Texas

Notice of Application for Designation as an Eligible Telecommunica-
t1ONS PrOVIAET ....oviiiiiiiiiccceeccc e 5784

Texas Veterans Commission

The Texas Veterans Commission Fund for Veterans’ Assistance An-
nouncement of the Request for Applications for 2024-2025 Grant Pe-
TIOQ 1ttt ettt ettt ettt ettt e et teeeaeeanas 5784

Texas Water Development Board

Request for Information for Feasibility Study..........cccceccvveenecnee 5785

TABLE OF CONTENTS 48 TexReg 5587






Tur

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

C]OVERNOR

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for September 14, 2023

Appointed to the Continuing Advisory Committee for Special Educa-
tion for a term to expire February 1, 2025, Adrian Guerra, D.M.A. of
Roma, Texas (replacing Barbara E. "Barbie" Ezell of Portland, who re-
signed).

Appointed to the Continuing Advisory Committee for Special Educa-
tion for a term to expire February 1, 2027, Aaron W. Bangor, Ph.D. of
Austin, Texas (Dr. Bangor is being reappointed).

Appointed to the Continuing Advisory Committee for Special Educa-
tion for a term to expire February 1, 2027, Tara Pittman Cevallos of
Austin, Texas (replacing Teresa A. Bronsky of Plano, whose term ex-
pired).

Appointed to the Continuing Advisory Committee for Special Educa-
tion for a term to expire February 1, 2027, Marissa Esquivel of Beeville,
Texas (Ms. Esquivel is being reappointed).

Appointed to the Continuing Advisory Committee for Special Educa-
tion for a term to expire February 1, 2027, Kevin B. Markel of Crowley,
Texas (replacing Laura M. Villarreal of University City, whose term ex-
pired).

Appointed to the Continuing Advisory Committee for Special Educa-
tion for a term to expire February 1, 2027, Juana P. "Janie" Melendez
of Hidalgo, Texas (replacing Shemica S. Allen of Allen, whose term
expired).

Appointed to the OneStar Foundation for a term to expire March 15,
2026, Elexis Grimes of Cedar Park, Texas (Ms. Grimes is being reap-
pointed).

Appointed to the OneStar Foundation for a term to expire March 15,
2026, Marlene S. McMichael of Georgetown, Texas (Ms. McMichael
is being reappointed).

Appointed to the OneStar Foundation for a term to expire March 15,
2026, Adrianna Cuéllar Rojas of Austin, Texas (replacing George L.
Green of New Braunfels, whose term expired).

Appointments for September 15, 2023

Appointed to the Governor's Committee on People with Disabilities for
a term to expire February 1, 2025, Ellen M. Bauman of Joshua, Texas
(Ms. Bauman is being reappointed).

Appointed to the Governor's Committee on People with Disabilities for
aterm to expire February 1, 2025, Neva M. Fairchild of Flower Mound,
Texas (replacing Dylan M. Rafaty of Plano, whose term expired).

Appointed to the Governor's Committee on People with Disabilities
for a term to expire February 1, 2025, Elyse L. Lieberman, Ph.D. of
Victoria, Texas (Dr. Lieberman is being reappointed).

Appointed to the Governor's Committee on People with Disabilities
for a term to expire February 1, 2025, Eric N. Lindsay of San Antonio,
Texas (Mr. Lindsay is being reappointed).

Appointed to the Governor's Committee on People with Disabilities
for a term to expire February 1, 2025, Kristie L. Orr, Ph.D. of College
Station, Texas (Dr. Orr is being reappointed).

Appointed to the Governor's Committee on People with Disabilities for
a term to expire February 1, 2025, Lauren C. Taylor of Denton, Texas
(replacing Kristopher "Kris" Workman of Austin, whose term expired).

Appointed to the Governor's Commission for Women for a term to ex-
pire December 31, 2023, Angelique M. De Luca of Fort Worth, Texas
(replacing Karen H. Harris of San Marcos, who resigned).

Appointments for September 18, 2023

Appointed to the State Employee Charitable Campaign for a term to ex-
pire September 1, 2025, Brent D. Connett of Austin, Texas (Mr. Con-
nett is being reappointed).

Appointments for September 19, 2023

Appointed to the Texas Physician Assistant Board for a term to expire
February 1, 2025, Rao K. Ali, M.D. of Southlake, Texas (replacing
Steve S. Ahmed, M.D. of Big Spring, who is deceased).

Appointed to the Texas Physician Assistant Board for a term to expire
February 1, 2029, Stephanie N. Corbett of Harker Heights, Texas (re-
placing Jennifer L. Clarner of Dripping Springs, whose term expired).

Appointed to the Texas Physician Assistant Board for a term to ex-
pire February 1, 2029, Cameron J. McElhany of Houston, Texas (Mr.
McElhany is being reappointed).

Appointed to the Texas Physician Assistant Board for a term to expire
February 1, 2029, Gregory S. "Greg" Rowin, D.O. of Harlingen, Texas
(Dr. Rowin is being reappointed).

Appointed to the Texas Physician Assistant Board for a term to ex-
pire February 1, 2029, Richard M. Todd of Rockdale, Texas (replacing
Janith K. Milles of Irving, whose term expired).

Appointments for September 20, 2023

Appointed to the Texas Forensic Science Commission for a term to
expire September 1, 2025, Jeffrey J. Barnard, M.D. of Dallas, Texas
(Dr. Barnard is being reappointed).

Appointed to the Texas Forensic Science Commission for a term to
expire September 1, 2025, Mark G. Daniel of Fort Worth, Texas (Mr.
Daniel is being reappointed).

Appointed to the Texas Forensic Science Commission for a term to
expire September 1, 2025, Sarah Kerrigan, Ph.D. of The Woodlands,
Texas (Dr. Kerrigan is being reappointed).

Appointed to the Texas Forensic Science Commission for a term to ex-
pire September 1, 2025, Jarvis J. Parsons of Bryan, Texas (Mr. Parsons
is being reappointed).

Appointed to the Texas Forensic Science Commission for a term to
expire September 1, 2025, Erika Ziemak of Aledo, Texas (replacing
Michael D. Coble, Ph.D. of Keller who has accepted and qualified for
another position on the commission).
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Greg Abbott, Governor
TRD-202303509
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THE c ATTORNEY

GENERAL

The Texas Register publishes summaries of the following: Requests for
Opinions, Opinions, and Open Records Decisions.
An index to the full text of these documents is available on the Attorney

General’s website at https://www.texas.attorneygeneral.gov/attorney-general-opinions. For information about pending

requests for opinions, telephone (512) 463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of
his responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state
officials. The Texas Government Code indicates to whom the Attorney General may provide a legal opinion. He may not
write legal opinions for private individuals or for any officials other than those specified by statute. (Listing of authorized
requestors: https://www.texasattorneygeneral.gov/attorney-general-opinions.)

Opinions

Opinion No. AC-0005

The Honorable Dee Hobbs
Williamson County Attorney
405 M.L.K. Street, #7
Georgetown, Texas 78626

Re: Whether an executive order is enforceable as a "law" under sub-
section 1.07(a)(30) of the Penal Code (RQ-0432-KP)

SUMMARY

Pursuant to section 418.012 of the Government Code, executive orders
issued by the Governor pursuant to his emergency powers under chap-
ter 418 have the force and effect of law. The Penal Code defines "law"

to include a rule authorized by and lawfully adopted under a statute. A
court is therefore likely to conclude that executive orders authorized by
and lawfully adopted pursuant to the Governor's statutory emergency
powers constitute "laws" for purposes of subsection 1.07(a)(30) of the
Penal Code.

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.
TRD-202303507

Austin Kinghorn

General Counsel

Office of the Attorney General

Filed: September 20, 2023

¢ ¢ ¢
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PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 4. OFFICE OF THE SECRETARY
OF STATE

CHAPTER 106.
BROKERS

The Office of the Secretary of State (Office) proposes new Chap-
ter 106, §§106.1 - 106.5, concerning registration of data brokers.
The Office proposes these rules to implement the new registra-
tion requirements for data brokers in Senate Bill 2105, enacted
by the 88th Legislature, Regular Session, codified at Chapter
509 of the Texas Business and Commerce Code (SB 2105).

BACKGROUND INFORMATION AND JUSTIFICATION

SB 2105, adopted by the 88th Legislature, Regular Session, cre-
ates a comprehensive framework in Chapter 509 of the Texas
Business and Commerce Code to regulate data brokers. The
bill took effect on September 1, 2023.

As enacted by SB 2105, Chapter 509 of the Texas Business and
Commerce Code requires a data broker (as defined in Texas
Business and Commerce Code §509.001(4)) to register annually
with the Office. Texas Business and Commerce Code §509.005
specifies the amount of the registration or renewal fee and iden-
tifies the information that must be included in a data broker's
registration statement filed with the Office. Texas Business and
Commerce Code §509.006 directs the Secretary of State to es-
tablish and maintain, on its Internet website, a searchable, cen-
tral registry of data brokers registered under §509.005. Texas
Business and Commerce Code §509.004 requires a data broker
that maintains an Internet website or mobile application to post
a conspicuous notice on the website or application that, in part,
contains the language provided by rule of the Office for inclusion
in the notice.

REGISTRATION OF DATA

Section 2 of SB 2105 requires the Office, not later than Decem-
ber 1, 2023, to adopt rules necessary to facilitate registration
by a data broker under Texas Business and Commerce Code
§509.005. Section 2 also directs the Office to incorporate into
the rules adequate time for a data broker to comply with Chapter
509 of the Texas Business and Commerce Code following the
adoption of the rules.

The purpose of these new rules under Chapter 106 (Registration
of Data Brokers) is to provide information regarding the proce-
dures for data broker registration with the Office and the posting
of a notice on the data broker's Internet website or mobile appli-
cation, in accordance with SB 2105.

SECTION-BY-SECTION SUMMARY
Proposed §106.1 defines terms used within Chapter 106.

Proposed §106.2 specifies the procedures for a data broker to
register with the Office, or to renew an existing registration cer-
tificate, as required by Texas Business and Commerce Code
§509.005.

Proposed §106.3 provides that a registration of a data broker is
valid for one year from the date of issuance and must be renewed
annually. The section also designates the time period for a data
broker to submit a renewal application. Consistent with Section
2 of Senate Bill 2105, this section requires a data broker subject
to Chapter 509 of the Texas Business and Commerce Code to
file an initial registration with the Office on or before March 1,
2024.

Proposed §106.4 establishes the procedures for a data broker
to submit a statement of correction.

Proposed §106.5 sets forth the required notice language for
posting by a data broker on its Internet website or mobile
application pursuant to Texas Business and Commerce Code
§509.004.

FISCAL NOTE

SB 2105 requires a data broker subject to Chapter 509 of the
Texas Business and Commerce Code to register with the Office
by filing a registration statement and paying a registration fee or
renewal fee of $300. The proposed new rules do not impose
any additional costs on a data broker seeking to register with the
Office.

Accordingly, Traci Cotton, Director of the Office's Business &
Public Filings Division, has determined that for each year of the
first five years that the proposed new sections will be in effect,
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the proposed rules. In
addition, the Office does not anticipate that enforcing or admin-
istering the proposed rules will result in any reductions in costs
or in any additional costs to the Office, the state, or local govern-
ments. The Office also does not anticipate that there will be any
loss or increase in revenue to the Office, the state, or local gov-
ernments as a result of enforcing or administering the proposed
rules.

PUBLIC BENEFIT

Ms. Cotton has determined that for each year of the first five
years that the proposed new sections will be in effect, the public
benefit expected as a result of adopting the proposed new rules
will be clarity with respect to the Office's application of Texas
Business and Commerce Code §509.005. The proposed new
rules will benefit the public by providing information regarding
the registration of data brokers with the Office in accordance with
Chapter 509 of the Texas Business and Commerce Code. The
rules also will provide guidance to data brokers regarding the

PROPOSED RULES September 29, 2023 48 TexReg 5593



required notice language under Texas Business and Commerce
Code §509.004.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT

There are no anticipated economic costs to persons required
to comply with the proposed new rules. There is a cost im-
posed on a data broker seeking to register with the Office, or
submitting a renewal application related to an existing registra-
tion certificate, pursuant to Texas Business and Commerce Code
§509.005. However, the Office's proposed new rules do not im-
pose any additional costs on such entities. There is no effect on
local economy for the first five years that the proposed new rules
will be in effect; therefore, no local employment impact state-
ment is required under Texas Government Code §§2001.022
and 2001.024(a)(6).

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES

The proposed new rules will have no direct adverse economic
impact on small businesses, micro-businesses, or rural commu-
nities. Accordingly, the preparation of an economic impact state-
ment and a regulatory flexibility analysis, as specified in Texas
Government Code §2006.002, is not required.

GOVERNMENT GROWTH IMPACT STATEMENT

Pursuant to Texas Government Code §2001.0221, the Office
provides the following government growth impact statement for
the proposed rules. For each year of the first five years that the
proposed new rules will be in effect, the Office has determined
the following:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not require the cre-
ation of new employee positions or the elimination of existing
employee positions;

(3) implementation of the proposed rules will not require an
increase or decrease in future legislative appropriations to the
agency;

(4) the proposed rules will not require an increase or decrease
in fees paid to the agency;

(5) the proposed rules are new rules and therefore create new
regulations;

(6) the proposed rules will not expand, limit, or repeal an existing
regulation;

(7) the proposed rules will not increase or decrease the number
of individuals subject to the rules' applicability; and

(8) the proposed rules will not positively or adversely affect the
state's economy.

REQUEST FOR PUBLIC COMMENTS

Comments or questions on the proposed new rules may be sub-
mitted in writing and directed to Adam Bitter, General Counsel,
Office of the Secretary of State, P.O. Box 12887, Austin, Texas
78711-2887, or by e-mail to generalcounsel@sos.texas.gov.
Comments will be accepted for thirty (30) days from the date
of publication of the proposed rules in the Texas Register.
Comments should be organized in a manner consistent with the
organization of the proposed new rules.

SUBCHAPTER A. DEFINITIONS

1 TAC §106.1
STATUTORY AUTHORITY

The proposed new rule is authorized by Texas Business and
Commerce Code §509.010 and Texas Government Code
§2001.004(1). Texas Business and Commerce Code §509.010
authorizes the Office to adopt rules as necessary to implement
Chapter 509 of the Texas Business and Commerce Code.
Texas Government Code §2001.004 requires a state agency to
adopt rules of practice stating the nature and requirements of
formal and informal procedures.

CROSS REFERENCE TO STATUTE

The proposed new rules implement Chapter 509 of the Texas
Business and Commerce Code. No other statute, code, or article
is affected by the proposed rules.

§106.1.  Definitions.

Words and terms defined in Chapter 509 of the Business and Commerce
Code shall have the same meaning in this chapter. In addition, the
following words and terms, when used in this chapter, shall have the
following meanings, unless the context clearly indicates otherwise.

(1) Primary physical address--The physical address at
which the relevant individual or entity is available for contact.

(2) Registrant--A data broker who has registered with the
secretary and has been issued a registration certificate.

(3) Secretary--The Texas Secretary of State.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 18,
2023.

TRD-202303478

Adam Bitter

General Counsel

Office of the Secretary of State

Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 463-5770

¢ ¢ ¢

SUBCHAPTER B. REGISTRATION AND
RENEWAL OF DATA BROKERS

1 TAC §106.2, §106.3
STATUTORY AUTHORITY

The proposed new rules are authorized by Texas Business
and Commerce Code §509.010 and Texas Government Code
§2001.004(1). Texas Business and Commerce Code §509.010
authorizes the Office to adopt rules as necessary to implement
Chapter 509 of the Texas Business and Commerce Code.
Texas Government Code §2001.004 requires a state agency to
adopt rules of practice stating the nature and requirements of
formal and informal procedures.

CROSS REFERENCE TO STATUTE

The proposed new rules implement Chapter 509 of the Texas
Business and Commerce Code. No other statute, code, or article
is affected by the proposed rules.
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§106.2.  Registration and Renewal of Data Brokers.
(a) A complete registration statement or renewal application is
comprised of:
(1) A completed registration statement or renewal applica-

tion, signed and sworn to by or on behalf of the data broker, in the form
promulgated by the secretary; and

(2) Payment of the registration fee or renewal fee stated in
Business and Commerce Code §509.005(a) or §509.005(d), as appli-
cable.

(b) A registration statement or renewal application must com-
ply with Business and Commerce Code §509.005, and also provide:

§2001.004(1). Texas Business and Commerce Code §509.010
authorizes the Office to adopt rules as necessary to implement
Chapter 509 of the Texas Business and Commerce Code.
Texas Government Code §2001.004 requires a state agency to
adopt rules of practice stating the nature and requirements of
formal and informal procedures.

CROSS REFERENCE TO STATUTE

The proposed new rules implement Chapter 509 of the Texas
Business and Commerce Code. No other statute, code, or article
is affected by the proposed rules.

$106.4. Corrections.

(1) For the individual submitting the registration statement
or renewal application:

(A) The individual's legal name;

(B) The individual's telephone number;

(C) The individual's primary physical address;

(D) The individual's mailing address; and

(E) The individual's e-mail address.

(2) For all renewals, the renewal application must also:

(A) Specify that the submission is a renewal application
related to an existing registration certificate; and

(B) Provide the registration number assigned to the data
broker by the secretary.

§106.3.  Timing of Registration.
(a) A registration certificate expires on the first anniversary of
its date of issuance by the Office.

(b) A data broker seeking to renew an existing registration cer-
tificate shall file a renewal application within ninety (90) days before
the expiration of the registration certificate.

(c) The initial registration of a data broker to which Chapter
509 of the Business and Commerce Code applies must be filed on or
before March 1, 2024.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 18,
2023.

TRD-202303479

Adam Bitter

General Counsel

Office of the Secretary of State

Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 463-5770

¢ ¢ ¢

SUBCHAPTER C. STATEMENT OF
CORRECTION

1 TAC §106.4

STATUTORY AUTHORITY

The proposed new rule is authorized by Texas Business and
Commerce Code §509.010 and Texas Government Code

(a) A data broker must submit a statement of correction if, dur-
ing the year, it becomes known to the registrant that any information
given at the time of registration or renewal, as applicable, was inaccu-
rate.

(b) A statement of correction must include the following in-
formation:

(1) The legal name of the data broker;

(2) The date of the last filed registration statement or re-
newal application;

(3) The registration number assigned to the data broker by
the secretary; and

(4) A statement that identifies the inaccuracy and provides
the corrected information.

(¢) The statement of correction must be signed and sworn to
by or on behalf of the data broker in the same manner as a registration
statement or renewal application.

(d) There is no filing fee for a correction.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 18,
2023.

TRD-202303481

Adam Bitter

General Counsel

Office of the Secretary of State

Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 463-5770

¢ ¢ ¢
SUBCHAPTER D. NOTICE REQUIREMENTS
1 TAC §106.5
STATUTORY AUTHORITY

The proposed new rule is authorized by Texas Business and
Commerce Code §509.010 and Texas Government Code
§2001.004(1). Texas Business and Commerce Code §509.010
authorizes the Office to adopt rules as necessary to implement
Chapter 509 of the Texas Business and Commerce Code.
Texas Government Code §2001.004 requires a state agency to
adopt rules of practice stating the nature and requirements of
formal and informal procedures.

CROSS REFERENCE TO STATUTE
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The proposed new rules implement Chapter 509 of the Texas
Business and Commerce Code. No other statute, code, or article
is affected by the proposed rules.

$106.5.  Notice Requirements.

A data broker that maintains an Internet website or mobile application
shall post a conspicuous notice on the website or mobile application
that states:

(1) For websites:
Figure: 1 TAC §106.5(1)

(2) For mobile applications:
Figure: 1 TAC §106.5(2)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 18,
2023.

TRD-202303482

Adam Bitter

General Counsel

Office of the Secretary of State

Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 463-5770

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 351. COORDINATED PLANNING
AND DELIVERY OF HEALTH AND HUMAN
SERVICES

SUBCHAPTER A. GENERAL PROVISIONS
1 TAC §351.3, §351.6

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§351.3, concerning Recognition of Out-of-State License of Mili-
tary Spouse; and new §351.6, concerning Alternative Licensing
for Military Service Members, Military Spouses, and Military
Veterans.

BACKGROUND AND PURPOSE

The purpose of the proposal is to implement Senate Bill (S.B.)
422, 88th Legislature, Regular Session, 2023, which amended
Texas Occupations Code Chapter 55, Licensing of Military Ser-
vice Members, Military Veterans, and Military Spouses. The pro-
posed amendment to §351.3 would allow military service mem-
bers who are currently licensed in good standing with another
jurisdiction to engage in a business or occupation in Texas if the
other jurisdiction has licensing requirements substantially equiv-
alent to the requirements for the license in Texas. Proposed new
§351.6 would create an alternative licensing process for mili-
tary service members, military spouses, and military veterans.
This amendment establishes requirements and procedures au-
thorized or required by Texas Occupations Code, Chapter 55,
and does not modify or alter rights that may be provided under
federal law.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §351.3 replaces "military spouse"
in the title with "military service members and military spouses"
and otherwise makes the rule applicable to military service mem-
bers in addition to military spouses. The proposed amendment
also adds a requirement that HHSC verify the licensure and is-
sue a verification letter recognizing the licensure within 30 days
of the date a military service member or military spouse submits
the information required by the rule. The proposed amendment
further provides that, in the event of a divorce or similar event
that affects a person's status as a military spouse, the spouse
may continue to engage in the business or occupation until the
third anniversary of the date the spouse received the verification
letter.

New §351.6 establishes alternative licensing for military service
members, military spouses, and military veterans. Alternative li-
censing is appropriate when the military service member, military
spouse, or military veteran is currently licensed in good stand-
ing with another jurisdiction that has licensing requirements sub-
stantially equivalent to the requirements of a license in Texas; or
held the same license in Texas within the preceding five years.
The new rule provides that HHSC has 30 days from the date a
military service member, military spouse, or military veteran sub-
mits an application for alternative licensing to process the appli-
cation and issue a license to a qualified applicant.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments.

There are no fees imposed when a military service member or
military spouse submits the request for recognition under §351.3
or during the alternative licensing process for military service
members, military spouses, and military veterans under §351.6,
and HHSC may review such requests and applications with cur-
rent resources.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions.

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will create a new rule;
(6) the proposed rules will expand an existing rule;

(7) the proposed rules will increase the number of individuals
subject to the rule; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. The rules do not impose any additional costs on
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small businesses, micro-businesses, or rural communities that
are required to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons and the rules are necessary to implement legislation that
does not specifically state that Section 2001.0045 applies to the
rule.

PUBLIC BENEFIT AND COSTS

Stephen Pahl, Deputy Executive Commissioner for Regulatory
Services, has determined that for each year of the first five years
the rules are in effect, the public will benefit from additional li-
censed individuals being able to serve them. Members of the
public who are military service members on active duty, military
veterans, or military spouses will benefit from the ability to en-
gage in their licensed profession in Texas.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause the proposed rules are not expected to have any eco-
nomic costs for persons required to comply because there are
no fees or costs imposed on those required to comply.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to HHSC
Regulatory Rules by email to Regulatory_Rules@hhs.texas.gov.

To be considered, comments must be submitted no later than
21 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 23R069" in the subject
line.

STATUTORY AUTHORITY

The proposed amendment and new rule are authorized by Texas
Government Code §531.0055, which provides that the Executive
Commissioner of HHSC shall adopt rules for the operation and
provision of services by the health and human services agen-
cies, and Texas Health and Safety Code §1001.075, which au-
thorizes the Executive Commissioner of HHSC to adopt rules
and policies necessary for the operation and provision of ser-
vices by HHSC and for the administration of Texas Health and
Safety Code Chapter 1001.

The amendment and new rule affect Texas Government Code
§531.0055, Texas Health and Safety Code Chapter 1001, and
Texas Occupations Code Chapter 55.

§351.3.  Recognition of Out-of-State License of Military Service
Members and Military Spouses [Speuse].

(a) For the purposes of this section, the definitions found in
Texas Occupations Code §55.001 are hereby adopted by reference.
This section establishes requirements and procedures authorized or re-
quired by Texas Occupations Code, Chapter 55, and does not modify
or alter rights that may be provided under federal law.

(b) This section applies to all licenses to engage in a business
or occupation which the Texas Health and Human Services Commis-
sion (HHSC) issues to an individual under authority granted by the laws
of'the State of Texas. A[;unlessa] more specific rule concerning recog-
nition of out-of-state licenses of military service members and military
spouses may also apply but only to the extent the more specific rule
does not conflict with this rule. Any conflicts between this rule and the
more specific rule are resolved in favor of this rule. [applies to a license
type issued by HHSC:]

(c) A military service member or military spouse may engage
in a business or occupation as if licensed in the State of Texas without
obtaining the applicable license in Texas if the military service member

or military spouse:
(1) is currently licensed in good standing with [by] another

jurisdiction that has licensing requirements substantially equivalent to
the requirements of a license in this state;

(2) notifies HHSC in writing of the military service mem-
ber's or military spouse's intent to practice in this state;

(3) submits to HHSC proof of the military service mem-
ber's or military spouse's residency in this state and a copy of the
military service member's or military spouse's military identification
card; and

(4) receives a verification letter from HHSC that:

(A) HHSC has verified the military service member's or
military spouse's license in another [the ether] jurisdiction; and

(B) the military service member or military spouse is
authorized to engage in the business or occupation in accordance with
Texas Occupations Code §55.0041 and rules for that business or occu-
pation.

(d) HHSC will review and evaluate the following criteria, if
relevant to a Texas license, when determining whether another state's
licensing requirements are substantially equivalent to the requirements
for a license under the statutes and regulations of this state:

(1) whether the other state requires an applicant to pass an
examination that demonstrates competence in the field [in erder] to
obtain the license;

(2) whether the other state requires an applicant to meet any
experience qualifications [in erder] to obtain the license;

(3) whether the other state requires an applicant to meet any
education qualifications [in erder] to obtain the license; and

(4) the other state's license requirements, including the
scope of work authorized to be performed under the license issued by
the other state.

(e) The military service member or military spouse must sub-

mit:

(1) a written request to HHSC for recognition of the
military service member's or military spouse's license issued by the
other state; no fee will be required;
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(2) any form and additional information regarding the li-
cense issued by the other state required by the rules of the specific pro-
gram or division within HHSC that licenses the business or occupation;

(3) if required by the program, proof of residency in this
state, which includes a copy of the permanent change of station order
for the military service member or the military spouse;

(4) a copy of the military service member's or military
spouse's identification card; and

(5) proof the military service member or, with respect to

(b) This section applies to all licenses to engage in a business
or occupation which the Texas Health and Human Services Commis-
sion (HHSC) issues to an individual under authority granted by the
laws of the State of Texas. A more specific rule concerning alternative
licensing for military service members, military spouses, and military
veterans may also apply but only to the extent the more specific rule
does not conflict with this rule. Any conflicts between this rule and the
more specific rule are resolved in favor of this rule.

(¢) Notwithstanding any other rule, HHSC may issue a license
to an applicant who is a military service member, military spouse, or

a military spouse, the military service member to whom the spouse is

military veteran if the military service member, military spouse, or mil-

married is stationed at a military installation in Texas.

(f) HHSC has 30 days from the date a military service member
or military spouse submits the information required by subsection (e) of

itary veteran:

(1) is currently licensed in good standing with another ju-
risdiction that has licensing requirements substantially equivalent to

this section to: [Upen verification from the licensing jurisdiction of the

military spouse's license and if the license is substantially equivalent to
a Texas license; HHSC shall issue a verification letter recognizing the

licensure as the equivalent license in this state:]
(1) verify that the member or spouse is licensed in good
standing in a jurisdiction that has licensing requirements that are sub-

stantially equivalent to the requirements for a license under the statutes
and regulations of this state; and

(2) issue a verification letter recognizing the licensure as
the equivalent license in this state.

(g) The verification letter will expire three years from date of
issuance or when the military service member or, with respect to a mil-
itary spouse, the military service member to whom the spouse is mar-
ried is no longer stationed at a military installation in Texas, whichever
comes first. The verification letter may not be renewed.

(h) In the event of a divorce or similar event that affects a per-
son's status as a military spouse, the spouse may continue to engage in
the business or occupation under the authority of this section until the

the requirements of a license in this state; or

(2) held the same license in Texas within the preceding five

years.

(d) HHSC may waive any requirement to obtaining a license
for an applicant described by subsection (c) of this section after review-
ing the applicant's credentials.

(e) If an applicant described by subsection (c¢) of this section
must demonstrate competency to meet the requirements for obtaining
the license, HHSC may accept alternate forms of competency includ-

(1) proofof a passing score for any national exams required
to obtain the occupational license;

(2) if specific professional experience is required, proof of
duration or hours that meet the professional experience requirement;
and

(3) if specific training hours are required for obtaining the
license, proof of verified hours related to training experience.

third anniversary of the date the spouse received the verification de-
scribed by subsection (f) of this section. A similar event includes the
death of the military service member or the military service member's
discharge from the military.

(1) [W)] A replacement letter may be issued after receiving a
request for a replacement letter in writing or on a form, if any, required
by the rules of the specific program or division within HHSC that li-
censes the business or occupation; no fee will be required.

() [6)] The military service member or military spouse shall
comply with all applicable laws, rules, and standards of this state, in-
cluding applicable Texas Health and Safety Code chapters and all rel-
evant Texas Administrative Code provisions.

(k) [€] HHSC may withdraw or modify the verification letter
for reasons including the following:

(1) the military service member or military spouse fails to
comply with subsection (j)[()] of this section; or

(2) the military service member's or military spouse's li-
censure required under subsection (c)(1) of this section expires or is
suspended or revoked in another jurisdiction.

§351.6.  Alternative Licensing for Military Service Members, Military
Spouses, and Military Veterans.

(a) For the purposes of this section, the definitions found in
Texas Occupations Code §55.001 are hereby adopted by reference.
This section establishes requirements and procedures authorized or re-
quired by Texas Occupations Code, Chapter 55, and does not modify
or alter rights that may be provided under federal law.

(f) If required by the specific program or division within
HHSC that licenses the business or occupation, a military service
member or military spouse must provide proof of residency in this
state, which includes a copy of the permanent change of station order
for the military service member or the military spouse or any other
documentation HHSC deems appropriate to verify residency.

(g) HHSC has 30 days from the date a military service mem-
ber, military spouse, or military veteran submits an application for al-
ternative licensing to process the application and issue a license to an
applicant who qualifies for the license.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 15,
2023.

TRD-202303439

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 574-2228

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION
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PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 24. SUBSTANTIVE RULES
APPLICABLE TO WATER AND SEWER
SERVICE PROVIDERS

SUBCHAPTER H. CERTIFICATES OF

CONVENIENCE AND NECESSITY

16 TAC §24.240

The Public Utility Commission of Texas (Commission Staff) pro-
poses new 16 Texas Administrative Code (TAC) §24.240, re-
lating to Water and Sewer Utility Rates After Acquisition. The
proposed rule implements Texas Water Code (TWC) §13.3011,
added by House Bill 1484 enacted by the 87th Texas Legislature
(R.S.). It allows an acquiring water and sewer utility to apply an
existing tariff to the customers of an acquired utility without initi-
ating a new rate proceeding. To be eligible to apply, an existing
tariff must be currently in force and filed with a regulatory author-
ity for another water and sewer system owned by the acquiring
utility.

Growth Impact Statement

The agency provides the following governmental growth impact
statement for the proposed rule, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for
each year of the first five years that the proposed rule is in ef-
fect, the following statements will apply:

(1) the proposed rule will not create a government program and
will not eliminate a government program;

(2) implementation of the proposed rule will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions;

(3) implementation of the proposed rule will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the agency;

(4) the proposed rule will not require an increase and will not
require a decrease in fees paid to the agency;

(5) the proposed rule will not create a new regulation;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule's applicability; and

(8) the proposed rule will not affect this state's economy.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of
implementing the proposed rule. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis

The commission has determined that the proposed rule will not
be a taking of private property as defined in chapter 2007 of the
Texas Government Code.

Fiscal Impact on State and Local Government

Tammy Benter, Director, Division of Utility Outreach, has de-
termined that for the first five-year period the proposed rule
is in effect, there will be no fiscal implications for the state or
for units of local government under Texas Government Code
§2001.024(a)(4) as a result of enforcing or administering the
sections.

Public Benefits

Ms. Benter has determined that for each year of the first five
years the proposed rule is in effect the anticipated public benefit
is that it will make it easier for smaller or underperforming wa-
ter and sewer utilities to be purchased by utilities with more re-
sources that can operate these utilities comparatively efficiently
ensuring access to reliable and quality water, wastewater service
for acquired utilities' customers. The rule will allow the acquiring
utility to recover the costs of implementing system improvements
quicker. There will be no adverse economic effect on small busi-
nesses or micro-businesses as a result of enforcing this section.

Local Employment Impact Statement

For each year of the first five years the proposed section is in
effect, there should be no effect on a local economy; therefore,
no local employment impact statement is required under Texas
Government Code §2001.022.

Costs to Regulated Persons

Texas Government Code §2001.0045(b) does not apply to this
rulemaking because the commission is expressly excluded un-
der subsection §2001.0045(c)(7).

Public Hearing

The commission staff will conduct a public hearing on this rule-
making if requested in accordance with Texas Government Code
§2001.029. The request for a public hearing must be received
by October 14, 2023. If a request for public hearing is received,
commission staff will file in this project a notice of hearing.

Public Comments

Commission Staff requests comments from market participants
and other interested persons on the proposed rule. Interested
persons may propose alternative language as a part of their filed
comments. Interested persons may submit written comments on
this proposal for publication draft by October 14, 2023. Com-
ments should be organized in a manner consistent with the or-
ganization of the proposed draft rule. The commission invites
specific comments regarding the costs associated with, and ben-
efits that will be gained by, implementation of the proposed rule.
The commission will consider the costs and benefits in deciding
whether to modify the proposed rules on adoption. All comments
should refer to Project Number 53924.

Each set of comments should include a standalone executive
summary as the first page of the filing. This executive summary
must be clearly labeled with the submitting entity's name and
should list each substantive recommendation made in the com-
ments. Citations to detailed discussion in the comments are per-
missible but not required.

Statutory Authority

The new rule is proposed under TWC §13.041(b), which pro-
vides the commission with the authority to adopt and enforce
rules reasonably required in the exercise of its powers and
jurisdiction. The new rule is also proposed under TWC §13.301
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which governs the Sale, Merger, etc.; Investigation; Disal-
lowance of Transaction and TWC §13.3011 that relates to Initial
Rates for Certain Water or Sewer Systems after Purchase or
Acquisition.

Cross Reference to Statute: Texas Water Code

§§13.041,13.301, and 13.3011.

§24.240.  Water and Sewer Utility Rates After Acquisition.

(a) Applicability. This section applies to a person who files
an application with the commission under Texas Water Code (TWC)
§13.301(a) and a request for authorized acquisition rates under TWC

§13.3011.

(b) Definitions. In this section, the following definitions apply
unless the context indicates otherwise.

(1) Authorized acquisition rates--Initial rates that are in
force and shown in a tariff filed with a regulatory authority by the
acquiring utility for another water or sewer system owned by the
acquiring utility.

(2) Initial rates--Rates charged by an acquiring utility to the
customers of an acquired utility upon acquisition.

(3) Existing rates--Rates an acquired utility charged its cus-
tomers under a tariff filed with a regulatory authority prior to the utility

being acquired.
(c) Rates.

(1) An acquiring utility must use existing rates as initial
rates until the commission approves other rates. If the acquiring utility
requests approval to charge authorized acquisition rates, the acquiring
utility must continue to charge existing rates until the request to charge
authorized acquisition rates is approved.

(2) An acquiring utility may request commission approval
to charge authorized acquisition rates to the customers of the system
for which the utility seeks approval to acquire as part of an application
filed in accordance with §24.239 of this title (relating to Sale, Transfer,
Merger, Consolidation, Acquisition, Lease, or Rental).

(3) An authorized acquisition rate must be in force and
shown in a tariff filed with a regulatory authority by the acquiring
utility for another water and sewer system on the date an application
is filed for the acquisition of the utility under §24.239 of this title.

(4) If'the acquiring utility has multiple in-force tariffs filed
with regulatory authorities, there is a rebuttable presumption that au-
thorized acquisition rates should be based upon an in-force tariff that
was approved by the regulatory authority that has original jurisdiction
over the rates charged to the acquired customers.

(5) If the in-force tariff contains rates that are phased in
over time, any step of the phase-in rates included in the tariff may be
considered an authorized acquisition rate if it is in the public interest.
If the authorized acquisition rate is a phased-in rate, the phases must
proceed along a similar schedule as the phases in the in-force tariff.

(6) The acquiring utility is not required to initiate a rate
proceeding under subchapter F of chapter 13 of the Texas Water Code
to request authorized acquisition rates.

(d) Application. In addition to other applicable requirements,
a request for authorized acquisition rates in a §24.239 of this title pro-
ceeding must include the following:

(1) financial projections including a comparison of ex-
pected revenues under the acquired utility's existing rates and the
requested authorized acquisition rates;

(2) acapital improvements plan for the acquired system;

(3) an explanation for the tariff or rate schedule the acquir-
ing utility proposes to use for authorized acquisition rates, if the acquir-
ing utility has multiple eligible in force tariffs or rate schedules;

(4) a rate schedule showing the existing rates and the re-
quested authorized acquisition rates;

(5) adisclosure of whether the acquired and acquiring sys-
tems are affiliates or have been affiliates in the five year period before
the proposed transaction;

(6) abilling comparison for usage of 5,000 and 10,000 gal-
lons at existing rates and the requested authorized acquisition rates;

(7) provide documentation from the most recent base rate
case in which the tariff that the acquiring utility is requesting to be
approved as Authorized Acquisition Rates was approved; and

(8) any other information necessary to demonstrate that the
authorized acquisition rates are just and reasonable and that the request
is in the public interest.

(e) Notice requirements. In addition to the notice requirements
for applications filed under §24.239 of this title, the acquiring utility
must include the following information in the application for autho-
rized acquisition rates. Commission staff must incorporate this infor-
mation into the notice provided to the acquiring utility for distribution
after the application is determined to be administratively complete that
contains:

(1) how intervention differs from protesting a rate increase;

(2) a rate schedule showing the existing rates and the au-
thorized acquisition rates; and,

(3) abilling comparison for usage of 5,000 and 10,000 gal-
lons at existing rates and authorized acquisition rates.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 14,

2023.

TRD-202303411

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 936-7322

¢ ¢ ¢

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER C.
RELIABILITY

16 TAC §25.62

The Public Utility Commission of Texas (commission) proposes
new 16 Texas Administrative Code (TAC) §25.62 relating to
Transmission and Distribution System Resiliency Plans. The
proposed rule will implement Public Utility Regulatory Act
(PURA) §38.078 as enacted by House Bill 2555 during the Texas

INFRASTRUCTURE AND

48 TexReg 5600 September 29, 2023 Texas Register



88th legislative session (R.S). The proposed rule establishes
the requirements and procedures for an electric utility to submit
a resiliency plan to enhance the resiliency of its transmission
and distribution systems.

Growth Impact Statement

The agency provides the following governmental growth impact
statement for the proposed rule, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for
each year of the first five years that the proposed rule is in ef-
fect, the following statements will apply:

(1) the proposed rule will not create a government program and
will not eliminate a government program;

(2) implementation of the proposed rule will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions;

(3) implementation of the proposed rule will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the agency;

(4) the proposed rule will not require an increase and will not
require a decrease in fees paid to the agency;

(5) the proposed rule will create a new regulation;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule's applicability; and

(8) the proposed rule will not affect this state's economy.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of
implementing the proposed rule. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis

The commission has determined that the proposed rule will not
be a taking of private property as defined in chapter 2007 of the
Texas Government Code.

Fiscal Impact on State and Local Government

Chris Roelse, Director, Engineering, Infrastructure Division, has
determined that for the first five-year period the proposed rule
is in effect, there will be no fiscal implications for the state or
for units of local government under Texas Government Code
§2001.024(a)(4) as a result of enforcing or administering the sec-
tions.

Public Benefits

Mr. Roelse has determined that for each year of the first five
years the proposed section is in effect the anticipated public ben-
efit of enforcing the section will be more resilient electric trans-
mission and distribution systems that can withstand weather re-
lated and other emergency events to improve overall electric ser-
vice quality and reliability for customers. There will be no ad-
verse economic effect on small businesses or micro-businesses
as a result of enforcing this section.

Local Employment Impact Statement

For each year of the first five years the proposed section is in
effect, there should be no effect on a local economy; therefore,
no local employment impact statement is required under Texas
Government Code §2001.022.

Costs to Regulated Persons

Texas Government Code §2001.0045(b) does not apply to this
rulemaking because the commission is expressly excluded un-
der §2001.0045(c)(7).

Public Hearing

The commission staff will conduct a public hearing on this rule-
making if requested in accordance with Texas Government Code
§2001.029. The request for a public hearing must be received
by October 6, 2023. If a request for public hearing is received,
commission staff will file in this project a notice of hearing.

Public Comments

Interested persons may file comments electronically through the
interchange on the commission's website. Comments must be
filed by October 6, 2023. Comments should be organized in a
manner consistent with the organization of the proposed rules.
The commission invites specific comments regarding the costs
associated with, and benefits that will be gained by, implemen-
tation of the proposed rule. The commission will consider the
costs and benefits in deciding whether to modify the proposed
rules on adoption. All comments should refer to Project Number
55250.

Each set of comments should include a standalone executive
summary as the first page of the filing. This executive summary
must be clearly labeled with the submitting entity's name and
should list each substantive recommendation made in the com-
ments. Citations to detailed discussion in the comments are per-
missible but not required.

Statutory Authority

The rule is proposed under PURA §14.002, which provides the
commission with the authority to adopt and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction.
The new rule is also adopted under PURA §38.078 which allows
electric utilities to submit to the commission, plans to enhance
transmission and distribution system resiliency.

Cross Reference to Statute:
§14.002 and §38.078

§25.62.  Transmission and Distribution System Resiliency Plans.
(a) Applicability. This section applies to an electric utility that
owns and operates a transmission and distribution system.

Public Utility Regulatory Act

(b) Definitions. The following terms, when used in this sec-
tion, have the following meanings unless the context indicates other-
wise.

(1) Distribution invested capital -- The parts of the elec-
tric utility's invested capital that are categorized as distribution plant
and, once they are placed into service, are properly recorded in Fed-
eral Energy Regulatory Commission (FERC) Uniform System of Ac-
counts 352, 353, and 360 through 374. Distribution invested capital
includes only costs: for plant that has been placed into service or will
be placed into service prior to rates going into effect; that comply with
Public Utility Regulatory Act (PURA), including §36.053 and §36.058;
and that are prudent, reasonable, and necessary. Distribution invested
capital does not include: generation-related costs; transmission-related
costs, including costs recovered through rates set pursuant to §25.192
of this title (relating to Transmission Service Rates), §25.193 of this ti-
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tle (relating to Distribution Service Provider Transmission Cost Recov-
ery Factors (TCRF)), or §25.239 of this title (relating to Transmission

(2) Contents of the resiliency plan. The resiliency plan
must be organized by measure, including a description of the activi-

Cost Recovery Factor for Certain Electric Utilities); indirect corporate

ties, actions, standards, services, procedures, practices, structures, and

costs; capitalized operations and maintenance expenses; and distribu-

equipment associated with each measure.

tion invested capital recovered through a separate rate, including a sur-
charge, tracker, rider, or other mechanism.

(2) Resiliency cost recovery rider (RCRR) billing determi-

(A) Chosen resiliency measures and programs. The re-
siliency plan must identify, for each measure, one or more resiliency
events that the measure is intended to mitigate.

nant -- Each rate class's annual billing determinant (kilowatt-hour, kilo-
watt, or kilovolt-ampere) for the most recent 12 months ending no ear-
lier than 90 days prior to an application for a Resiliency Cost Recovery
Rider, weather-normalized and adjusted to reflect the number of cus-
tomers at the end of the period.

(3) Resiliency event -- a low frequency, high impact event
that, if not mitigated, poses a material risk to the safe and reliable op-
eration of an electric utility's transmission and distribution systems. A
resiliency event is not primarily associated with resource adequacy or
an electric utility's ability to deliver power to load under normal oper-

ating conditions.

(4) Resiliency-related distribution invested capital -- Dis-
tribution invested capital associated with a resiliency plan approved
under this section that will be placed into service before or at the time
the associated rates become effective under this section, and that are
not otherwise included in a utility's rates.

(5) Resiliency-related net distribution invested capital --
Resiliency-related invested capital that is adjusted for accumulated
depreciation and any changes in accumulated deferred federal income
taxes, including changes to excess accumulated deferred federal in-
come taxes, associated with all resiliency-related distribution invested

(i) The resiliency plan must explain the electric util-
ity's prioritization of the identified resiliency event and, if applicable,
the prioritization of the particular geographic area, system, or facilities
where the measure will be implemented.

(ii) The resiliency plan must include evidence of the
effectiveness of the measure in preventing, responding to, or recovering
from the identified resiliency event. The commission will give greater
weight to evidence that is quantitative, performance-based, or provided
by an independent entity with relevant expertise.

(iii) A resiliency plan must explain the benefits of
the resiliency measures including but not limited to reduced system
restoration costs, reduction in the frequency or duration of outages for
customers. and any improvement in the overall service reliability for
customers, including the classes of customers served and any critical

load designations.
(iv) _The electric utility should identify if a resiliency

measure is a coordinated effort with federal, state, or local government
programs and funding opportunities.

(v) The resiliency plan must explain the selection of
each measure over any reasonable and readily-identifiable alternatives.

capital included in the electric utility's RCRR.

(6) Weather-normalized -- Adjusted for normal weather us-
ing weather data for the most recent ten-year period prior to the year
from which the RCRR billing determinants are derived.

(c) Resiliency Plan. An electric utility may file a plan to mit-
igate the risks posed by resiliency events to its transmission and dis-
tributions systems. A resiliency plan may be updated, but the updated

The resiliency plan must contain sufficient analysis and evidence, such
as cost or performance comparisons, to support the selection of each
measure. In selecting between measures, whether a measure would
support the plan's systematic approach may be considered.

(B) Resiliency events.

(i) A resiliency plan must define each type of re-
siliency event the plan is designed to mitigate. A resiliency event may

plan must not take effect earlier than three years from the date of ap-

be defined using an established definition (e.g., a hurricane) or a plan-

proval of the electric utility's most recently approved resiliency plan.

or measure-specific definition based on the risks posed by that type

(1) Resiliency measures. A resiliency plan is comprised of
one or more measures designed to mitigate the risks posed to the elec-
tric utility's transmission and distribution systems by resiliency events,
as described in subsection (d) of this section. Each measure must uti-
lize one or more of the following methods:

(A) hardening electric transmission and distribution fa-

of event to the electric utility's systems (e.g., flooding of a specified
depth). Each type of resiliency event must be defined with sufficient
detail to allow the electric utility or commission to determine whether
an actual set of circumstances qualifies as a resiliency event of that type.

(it) If appropriate, one or more magnitude thresh-
olds must be included in the definition of a resiliency event type based
on the risks posed to the electric utility's systems by that type of event.

cilities; A resiliency plan may establish multiple magnitude thresholds for a
(B) modernizing electric transmission and distribution single type of resiliency event (e.g., categories of hurricanes) when
facilities; necessary to conduct a more granular analysis of the risks posed by

(C) undergrounding certain electric distribution lines;

(D) lightning mitigation measures;

(E) flood mitigation measures;

(F) information technology;

(G) cybersecurity measures;

(H) physical security measures;

(I) vegetation management; or

(J) wildfire mitigation and response.

the event and the options available to address it.

(iii) The resiliency plan must include a description
of the system characteristics that make the electric utility's transmis-
sion and distribution systems susceptible to each identified resiliency
event type. The resiliency plan must explain the electric utility's ex-
perience with, if applicable, and forecasted risk of the identified event
type, including whether the forecasted risk is specific to a particular
system or geographic area.

(iv) A resiliency plan must provide sufficient evi-
dence to support the presence of and risk posed by each identified re-
siliency event including historical evidence of the frequency and mag-
nitude of each event type. In assessing the presence and risk posed
by each resiliency event, the commission will give great weight to any
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studies conducted by an independent system operator or independent

plan materially deficient must be filed no later than 20 calendar days

entity with relevant expertise.

(C) Evaluation metric or criteria. Each measure in the
resiliency plan must include a proposed metric, or criteria for evalu-
ating the effectiveness of that measure in mitigating the associated re-
siliency event.

(i) The resiliency plan must include documentation

after the resiliency plan is filed. The motion must specify the nature of
the deficiency and the relevant portions of the resiliency plan, and cite
the particular requirement with which the resiliency plan is alleged not
to comply. The electric utility's response to a motion to find a resiliency
plan materially deficient must be filed no later than five working days
after such motion is received. A motion to find an amended resiliency
plan deficient, when the amendment is filed in response to an order con-

necessary to support the use of the selected evaluation metric or criteria.

cluding that material deficiencies exist in the resiliency plan, must be

(ii) For an evaluation metric or criteria that is not
quantitative, the resiliency plan must explain why quantitative evalua-
tion of the effectiveness of that measure is not possible.

(iii) The resiliency plan must also include an esti-

filed no later than five working days after the amended resiliency plan
is filed. If the presiding officer has not issued a written order within 35
calendar days of the filing of the resiliency plan, or 25 calendar days
of the filing of an amended resiliency plan, concluding that material
deficiencies exist in the resiliency plan, the resiliency plan is deemed

mate of the expected effectiveness of each measure using the selected

sufficient.

evaluation metric or criteria.

(D) Ifaresiliency plan includes measures that are sim-

(3) The commission will approve, modify, or deny a re-
siliency plan not later than 180 days after a complete resiliency plan

ilar to other existing programs or measures otherwise required by law,

is filed. A resiliency plan is complete if it is deemed sufficient in ac-

such as a storm hardening plan under §25.95 of this title (relating to

cordance with this subsection. The presiding officer must establish a

Electric Utility Infrastructure Storm Hardening) or a vegetation man-

procedural schedule that will enable the commission to approve, mod-

agement plan under §25.96 of this title (relating to Vegetation Manage-

ify, or deny the plan not later than 180 days after a complete plan is

ment) the electric utility must distinguish the measures in the resiliency

filed. If the resiliency plan is determined to be materially deficient, the

plan from the other program's measures and, if appropriate, explain

presiding officer must toll the 180-day deadline until a complete appli-

how the related items work in conjunction with one another.

(E) A resiliency plan must be implemented using a sys-
tematic approach over a period of at least three years. The resiliency

cation is filed.

(A) The commission's denial of a resiliency plan is not
a finding on the prudence or imprudence of a measure or estimated

plan must explain this systematic approach and provide implementa-

cost in the resiliency plan. Upon denial of a resiliency plan, an electric

tion details for each of the plan's measures, including estimated capi-

utility may file a revised resiliency plan for review and approval by the

tal costs, estimated operations and maintenance expenses, and an esti-

commission.

mated timeline for completion. the resiliency plan should identify rel-
evant cost drivers (e.g., line miles, frequency of inspections, frequency
of trim cycles, etc.) that would affect the estimates.

(F) The resiliency plan must include an executive sum-

(B) If the commission modifies a resiliency plan, the
electric utility may withdraw the resiliency plan without prejudice or
propose alternative modifications for the commission's consideration.
The deadline for withdrawing a modified resiliency plan or proposing

mary of the plan objectives, event to be mitigated, measures taken, and

alternative modifications is the deadline for a motion for rehearing un-

metrics used to evaluate effectiveness, cost and benefits, and how the

der §22.264 of this title (relating to Rehearing).

overall plan is in the public interest.

(3) An electric utility may designate portions of the re-

(4) Commission review of resiliency plan. The commis-
sion will approve or modify an electric utility's proposed resiliency plan

siliency plan as critical energy infrastructure information, as defined

if it determines that approving or modifying the plan is in the public

by applicable law, and file such portions confidentially.

(d) Commission processing of resiliency plan

(1) Notice and intervention deadline. The electric utility
must provide notice of its filed resiliency plan, including the docket
number assigned to the resiliency plan and the deadline for interven-
tion, in accordance with this paragraph. The notice must be provided

interest. In determining the public interest, the commission may con-
sider:

(A) the verifiability and severity of the resiliency risks
posed by the resiliency events the resiliency plan is designed to address;

(B) the extent to which the plan will enhance resiliency
of'the electric utility's system, mitigate system restoration costs, reduce

by first class mail or, if the recipient has agreed to receive electronic

the frequency or duration of outages, and improve overall service reli-

notifications, electronic mail. The notice must be mailed the same day

ability for customers;

the application is filed. The intervention deadline is 20 days after the
filing of the application. The notice must be delivered to:

(A) all municipalities in the electric utility's service area
that have retained original jurisdiction;

(B) all parties in the electric utility's last base rate pro-

(C) the extent to which the resiliency plan prioritizes
areas of lower performance;

(D) the extent to which the resiliency plan prioritizes
critical load as defined in §25.52 of this title (relating to Reliability and
Continuity of Service);

ceeding; and
(C) the Office of Public Utility Counsel. Notice deliv-

(E) the estimated time and costs of implementing the
measures proposed in the resiliency plan;

ered to the Office of Public Utility Counsel must include a complete
copy of the resiliency plan.

(2) Sufficiency of resiliency plan. An application is suffi-

(F) whether there are more efficient or cost-effective
means of addressing the resiliency events addressed by the resiliency
plan; and

cient if it includes the information required by subsection (c) of this
section and the electric utility has filed proof that notice has been pro-
vided in accordance with this subsection. A motion to find a resiliency

(G) other factors deemed relevant by the commission.
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(e) Good cause exception. An electric utility must implement
each measure in its most recently approved resiliency plan unless the

(iii) The terms used in this paragraph represent or
are defined as follows:

commission grants a good cause exception to implementing one or
more measure in the plan. The commission will grant a good cause ex-
ception if the electric utility demonstrates that operational needs, busi-
ness needs, financial conditions, or supply chain or labor conditions
dictate the exception. The commission may also grant a good cause
exception allowing the electric utility to delay implementation of one
or more measures in its resiliency plan if the electric utility has a pend-
ing application for a revised resiliency plan that addresses the same
resiliency events.

(f) Resiliency Plan Cost Recovery. A utility may request cost

(1) Descriptions of calculated values.
(-a-) RCRR_  -- RCRR rate for a rate class.
(-b-) RR_ .. -- RCRR class revenue require-

ya

ment.

(-c-) RR,_ -- Total RCRR Texas retail rev-

enue requirement.

(-d-) ALLOC__,,, - RCRR class allocation
factor for a rate class.

(-e-) IDCCR -- Incremental distribution cap-

ital cost recovery.

recovery for costs associated with a resiliency plan approved under this
section that are not otherwise included in the utility's rates.

(1) Resiliency Cost Recovery Rider. This paragraph pro-
vides a mechanism for an electric utility to request to recover certain re-
siliency-related costs through a resiliency cost recovery rider (RCRR)
outside of a base-rate proceeding or a distribution cost recovery pro-
ceeding as part of a resiliency plan approved under this section, con-

(-f-) DISTREV, ... -- Distribution Rev-
enues by rate class based on Net Distribution Invested Capital from
the last comprehensive base-rate proceeding.

(-g-) %GROWTH,_,

- Growth in billing de-

terminants by class.

(II) RCRR billing determinants and distribution

investment values.

sistent with PURA §38.078(i).

(A) RCRR Requirements. The RCRR rate for each rate
class, and any other terms or conditions related to those rates, will be
specified in a rider to the utility's tariff.

(i) An electric utility must not have more than one

RCRR.

(i) An electric utility with an existing RCRR may
apply to amend the RCRR to include additional costs associated with
an updated resiliency plan under PURA §38.078(g).

(iii) Any RCRR established under this section may
not take effect until all facilities with costs included in the RCRR begin
providing service to the electric utility's customers.

(iv)  Aspart of its next base-rate proceeding or distri-

(-a-) BD__ .. -- RCRR billing determinants.

(-b-) RNDC -- Resiliency-related net distri-
bution invested capital.

(-c-) RDDEPR -- Resiliency-related distribu-
tion invested capital depreciation expense.

(-d-) RNDCFIT -- Federal income tax
expense associated with the return on the resiliency-related net distri-
bution invested capital.

(-e-) RDOT -- Other tax expense associated
with the resiliency-related distribution invested capital.

(11I) Baseline values. The following values are
based on those values used to establish rates in the electric utility's
most recent base-rate proceeding or distribution cost recovery factor
proceeding, or if an input to the RCRR calculation from the electric
utility's last base-rate proceeding is not separately identified in that pro-

bution cost recovery factor proceeding for the electric utility, the elec-

ceeding, it will be derived from information from that proceeding:

tric utility may request to include its costs included in its RCRR in that
proceeding and must request that RCRR rates be set to zero as of the

(-a-) BD,___. .. -- Rate class billing determi-
nants used to establish distribution base rates in the last base-rate pro-

effective date of rates resulting from that proceeding.

(B) Calculation of RCRR Rates. The RCRR rate for
each rate class must be calculated according to the provisions of this
subparagraph and subparagraphs (C) and (D) of this paragraph.

(i) The RCRR rate for each rate class will be calcu-

ceeding. Energy-based billing determinants will be used for those rate
classes that do not include any demand charges, and demand-based
billing determinants will be used for those rate classes that include de-

mand charges.

(-b-) ROR __ -- After-tax rate of return ap-
proved by the commission in the electric utility's last base-rate

lated using the following formula: RCRR_, _=RR __/BD__

(ii) The values of the terms used in this paragraph
will be calculated as follows:

() RR__=RR_ *ALLOC__

(I) RR_ = ((RNDC * ROR ) + RDDEPR +
RNDCFIT + RDOT) - IDCCR

proceeding.
(-c-) ALLOC,__ .. -- Rate class allocation

factor value determined under the provisions of subparagraph (C) of
this paragraph.

(-d-) DCRFLGA -- The value of X(DIS-
TREV, ...* %GROWTH_, ) in the most recent distribution cost
recovery factor proceeding for the utility since its late base rate
proceeding, or zero if there are no distribution cost recovery factor

(i ALLOC_. .. =ALLOC_ ... *@BD_ ., ./ proceedings since the utility's last base rate proceeding.
*
BD,ccuuss) [ 2 (ALLOC, . o ® (BDe s/ BD,5)) (C) Class allocation factors. For calculating RCRR
v) IDCCR = ¥ (DISTREV,_ .. * rates, the baseline rate-class allocation factors used to allocate distri-
%GROWTH_, ) - DCRFLGA bution invested capital in the last base-rate proceeding will be used.
(V) DISTREV,. ... = (DIC, ... * ROR)) + (D) Customer classification. For the purposes of es-
DEPR, ...+ FIT, .+ OT, . . with the variables in this formula tablishing RCRR rates, customers will be classified according to the
as defined in §25.239 of this title. rate classes established in the electric utility's most recently completed
(V) %GROWTH_ . = (BD_ _-BD__ )/ base-rate proceeding.
BD, (2) Resiliency Cost Recovery Factor. This paragraph pro-

vides a mechanism for an electric utility to request to recover certain re-
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siliency-related costs deferred as a regulatory asset through a resiliency

calculated using an effective monthly interest rate based on the same

cost recovery factor (RCRF) rate as part of a transmission cost recov-

rate of return that was applied to the resiliency costs included in rates.

ery factor proceeding under §25.239 of this title, consistent with PURA
§38.078(k).

(A) Notwithstanding the existing requirements of

(i) For the time period beginning with the effective
date of the electric utility's rates set in the base-rate proceeding in which
the costs are reconciled, carrying costs will accrue monthly and will be

§25.239 of this title, a utility eligible to request a transmission cost re-

calculated using an effective monthly interest rate based on the electric

covery factor under §25.239 of this title may, as part of an application

utility's rate of return authorized in that base-rate proceeding.

under §25.239 of this title request to include RCRF rates calculated
consistent with this paragraph in addition to the TCRF rates allowed
under §25.239 of this title.

(B) RCREF rates established as part of a TCRF applica-

(g) Reporting requirements. An electric utility with a commis-
sion-approved resiliency plan must file an annual resiliency plan report
by May 1 of each year. The annual resiliency plan report must include
the following information:

tion under §25.239 of this title must be calculated in a manner identical
to the RCRR rates described in paragraph (1) of this subsection, with
the exception that the value of RRTOT must be equal to a reasonable
annual amortization amount of the resiliency-related regulatory asset,
less the value of IDCRR.

(C) Upon the establishment of an RCRF rate, the re-
siliency-related regulatory asset balance will be reduced at an annual
rate by the annual amortization amount used to establish the RCRF
rates.

(3) Distribution Cost Recovery Factor. This paragraph pro-
vides a mechanism for an electric utility to request to recover certain
resiliency-related costs deferred as a regulatory asset as part of a dis-
tribution cost recovery factor proceeding under §25.234 of this title

(1) until the resiliency plan is fully implemented, an imple-
mentation status update consisting of:

(A) alist of each resiliency plan measure completed in
the prior calendar year, and the actual capital costs and operations and
maintenance expenses incurred in the prior year attributable to each
measure;

(B) alist of each resiliency plan measure scheduled for
completion in the upcoming year, and an estimate of capital costs and
operations and maintenance expenses for each resiliency plan measure
scheduled for completion in the upcoming calendar year; and

(C) an explanation for any material changes in the im-
plementation timeline or costs associated with implementing the re-

(relating to Rate Design), consistent with PURA §38.078(k).

(A) Notwithstanding the existing requirements of
§25.234 of this title, a utility eligible to request a distribution cost re-

siliency plan; and

(2) until the third anniversary of the plan being fully im-
plemented, a resiliency benefit update consisting of:

covery factor under §25.234 of this title may, as part of an application
under §25.234 of this title, request to include resiliency-related costs
deferred as a regulatory asset in its DCRF rates.

(B) DCREF rates established consistent with this para-

(A) areport on the occurrence of any resiliency events
the resiliency plan or a previously-implemented resiliency plan was
intended to address, including a comparison of the frequency and mag-
nitude of these events with any projections contained in the resiliency

graph must be calculated in a manner identical to the DCRF rates de-

plan or previously-implemented resiliency plan;

scribed in §25.234 of this title, with the exception that the DCRF rate
for each rate class must be calculated using the following formula:
[(DIC.-DIC, )*ROR, )+ (DEPR_-DEPR_ )+ (FIT, -FIT, )+ (OT,
- OT,_) + RAMORT - £ (DISTREV,____* %GROWTH__ )] * AL-
LOC,../BD__ . Where the value of RAMORT must be equal to a
reasonable annual amortization amount of the resiliency-related regu-

latory asset.
(C) Upon the establishment of an DCRF rate under this

paragraph, the resiliency-related regulatory asset balance will be re-
duced at an annual rate by the value of RAMORT.

(4) Reconciliation.

(A) Resiliency-related amounts recovered through rates
approved under this subsection are subject to reconciliation in the first
base-rate proceeding for the electric utility that is filed after the effec-
tive date of the rates. As part of the reconciliation, the commission will
determine if the resiliency-related costs are reasonable, necessary, and

prudent.

(B) Any amounts recovered through rates approved un-
der this subsection that are found to have been unreasonable, unnec-
essary, or imprudent, plus the corresponding return and taxes, must be
refunded with carrying costs. Carrying costs will be determined as fol-
lows:

(i) For the time period beginning with the date on
which over-recovery is determined to have begun to the effective date
of'the electric utility's base rates set in the base-rate proceeding in which
the costs are reconciled, carrying costs will accrue monthly and will be

(B) an evaluation of the effectiveness of each imple-
mented resiliency plan measure in addressing any resiliency events that
measure was implemented to address. This evaluation must include an
analysis using the metric or criteria contained in the resiliency plan for
that measure, and a comparison of the measure's actual effectiveness
with its projected effectiveness.

(C) an update on the expected impact of implemented
resiliency plan measures on system restoration costs, reduction in the
frequency or duration of outages for customers at the location for which
a resiliency plan was implemented, and any improvement in the over-
all service reliability for customers. An electric utility may report re-
alized benefits and SAIDI, SAIFI, and CAIDI statistics at the feeder
level when possible. The index statistics must include all interruption
classifications and must display the number of critical and chronic cus-
tomers on each feeder.

(3) An electric utility is required to maintain records asso-
ciated with the information referred to in this subsection. Upon request
by commission staff an electric utility must provide any additional in-
formation and updates on the status of the resiliency plan submitted.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 14,
2023.

TRD-202303435

PROPOSED RULES September 29, 2023 48 TexReg 5605



Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
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¢ ¢ ¢

SUBCHAPTER S. WHOLESALE MARKETS
16 TAC §25.509

The Public Utility Commission of Texas (commission) proposes
amendments to 16 Texas Administrative Code (TAC) §25.509,
relating to Scarcity Pricing Mechanism for the Electric Reliability
Council of Texas Power Region. The proposed amendments will
implement Senate Bill 3, Section 18, passed in the 87th Texas
Legislative Session (R.S.), by establishing an emergency pricing
program for the wholesale electric market as required by Public
Utility Regulatory Act (PURA) §39.162.

Growth Impact Statement

The agency provides the following governmental growth impact
statement for the proposed rule, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for
each year of the first five years that the proposed rule is in ef-
fect, the following statements will apply:

(1) the proposed rule will not create a government program and
will not eliminate a government program;

(2) implementation of the proposed rule will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions;

(3) implementation of the proposed rule will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the agency;

(4) the proposed rule will not require an increase and will not
require a decrease in fees paid to the agency;

(5) the proposed rule will create a new regulation;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule's applicability; and

(8) the proposed rule will not affect this state's economy.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of
implementing the proposed rule. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis

The commission has determined that the proposed rule will not
be a taking of private property as defined in chapter 2007 of the
Texas Government Code.

Fiscal Impact on State and Local Government

Werner Roth, Senior Market Economist, Market Analysis Divi-
sion, has determined that for the first five-year period the pro-
posed rule is in effect, there will be no fiscal implications for the

state or for units of local government under Texas Government
Code §2001.024(a)(4) as a result of enforcing or administering
the sections.

Public Benefits

Mr. Roth has determined that for each year of the first five years
the proposed section is in effect the public benefit anticipated as
a result of enforcing the section will be protecting electric con-
sumers from excessive energy prices during prolonged scarcity
events while ensuring generators are able to recover costs in-
curred during those events. There will be no probable economic
cost to persons required to comply with the rule under Texas
Government Code §2001.024(a)(5).

Local Employment Impact Statement

For each year of the first five years the proposed section is in
effect, there should be no effect on a local economy; therefore,
no local employment impact statement is required under Texas
Government Code §2001.022.

Costs to Regulated Persons

Texas Government Code §2001.0045(b) does not apply to this
rulemaking because the commission is expressly excluded un-
der subsection §2001.0045(c)(7).

Public Hearing

The commission staff will conduct a public hearing on this rule-
making if requested in accordance with Texas Government Code
§2001.029. The request for a public hearing must be received
by October 13, 2023. If a request for public hearing is received,
commission staff will file in this project a notice of hearing.

Public Comments

Interested persons may file comments electronically through the
interchange on the commission's website. Comments must be
filed by October 13, 2023. Comments should be organized in a
manner consistent with the organization of the proposed rules.
The commission invites specific comments regarding the costs
associated with, and benefits that will be gained by, implemen-
tation of the proposed rule. The commission will consider the
costs and benefits in deciding whether to modify the proposed
rules on adoption. All comments should refer to Project Number
54585.

Each set of comments should include a standalone executive
summary as the last page of the filing. This executive summary
must be clearly labeled with the submitting entity's name and
should include a bulleted list covering each substantive recom-
mendation made in the comments. Comments should be lim-
ited to ten pages, excluding the executive summary, and any
attached redlines.

Statutory Authority

The amendment is proposed under PURA §14.001, which grants
the commission the general power to regulate and supervise the
business of each public utility within its jurisdiction and to do any-
thing specifically designated or implied by this title that is nec-
essary and convenient to the exercise of that power and juris-
diction; §14.002, which authorizes the commission to adopt and
enforce rules reasonably required in the exercise of its powers
and jurisdiction; and §39.162, which directs the commission to
establish an emergency pricing program for the wholesale elec-
tric market.

48 TexReg 5606 September 29, 2023 Texas Register



Cross Reference to Statute:
§§14.001, 14.002, and 39.162.

$§25.509. Scarcity Pricing Mechanism for the Electric Reliability
Council of Texas Power Region.

Public Utility Regulatory Act

(a) Definitions. The following terms, when used in this sec-
tion, have the following meanings, unless the context indicates other-
wise:

(1) Generation entity--an entity that owns or controls a gen-
eration resource.

(2) Generation resource--a generator capable of providing
energy or ancillary services to the ERCOT grid and that is registered
with ERCOT as a generation resource.

(3) Load entity--an entity that owns or controls a load re-
source.

(4) Load resource--a load capable of providing ancillary
service to the ERCOT system or energy in the form of demand response
and is registered with ERCOT as a load resource.

(5) Resource entity--an entity that is a generation entity or
a load entity.

(b) Scarcity Pricing Mechanism [priecing mechanism] (SPM).
ERCOT will administer the SPM. The SPM will operate as follows:

(1) The SPM will operate on a calendar year basis.

(2) For each day, the peaking operating cost (POC) will be
10 times the natural gas price index value determined by ERCOT. The
POC is calculated in dollars per megawatt-hour (MWh).

(3) For the purpose of this section, the real-time energy
price (RTEP) will be measured as an average system-wide price as de-
termined by ERCOT.

(4) Beginning January 1 of each calendar year, the peaker
net margin will be calculated as: Y ((RTEP - POC) * (number of min-
utes in a settlement interval / 60 minutes per hour)) for each settlement
interval when RTEP - POC >0.

(5) Each day, ERCOT will post at a publicly accessible lo-
cation on its website the updated value of the peaker net margin, in
dollars per megawatt (MW).

(6) System-Wide Offer Caps.

(A) The low system-wide offer cap (LCAP) will be set
at $2,000 per MWh and $2,000 per MW per hour.

(B) The high system-wide offer cap (HCAP) will be
$5,000 per MWh and $5,000 per MW per hour.

(C) The system-wide offer cap will be set equal to the
HCAP at the beginning of each calendar year and maintained at this
level until the peaker net margin during a calendar year exceeds a
threshold of three times the cost of new entry of new generation plants.

(D) If the peaker net margin exceeds the threshold es-
tablished in subparagraph (C) of this paragraph during a calendar year,
the system-wide offer cap will be set to the LCAP for the remainder
of that calendar year. In this event, ERCOT will continue to apply the
operating reserve demand curve and the reliability deployment price
adder for the remainder of that calendar year. Energy prices, exclusive
of congestion prices, will not exceed the LCAP plus $1 for the remain-
der of that calendar year.

(7) Reimbursement for Operating Losses when the LCAP
is in Effect. When the system-wide offer cap is set to the LCAP, ER-
COT must reimburse resource entities for any actual marginal costs in

excess of the larger of the LCAP or the real-time energy price for the
resource. ERCOT must utilize existing settlement processes to the ex-
tent possible to verify the resource entity's costs for reimbursement.

(c) Emergency Pricing Program (EPP). ERCOT will adminis-
ter the EPP. The EPP will operate as follows.

(1) Activation of the EPP. The EPP must be activated if the
average system-wide energy price, as determined by ERCOT, has been
at the HCAP for 12 hours within a rolling 24-hour period.

(2) Emergency Offer Cap (ECAP). While the EPP is active,
the system-wide offer cap will be set to the ECAP. The ECAP will be
set equal to the value of the LCAP.

(3) Duration of the EPP. The EPP will remain in effect until
the later of

(A) 72 hours after the activation of the EPP; or

(B) 24 hours after ERCOT exits emergency operations.

(4) Market Notice. ERCOT will issue a market notice both
when the EPP is activated and when the EPP is terminated.

(5) Reimbursement for Costs That Exceed the ECAP.
While the EPP is active, ERCOT must reimburse resource entities for
any actual marginal costs in excess of the larger of the ECAP or the
real-time energy price for the resource. ERCOT must utilize existing
settlement processes to the extent practicable to verify the resource
entity's costs for reimbursement.

(6) Report. Within 60 calendar days from the date the EPP
is terminated, ERCOT must file a report with the commission that con-
tains the following information:

(A) A summary of the event that triggered the EPP;

(B) Ananalysis of the EPP's performance while the pro-
gram was active;
(C) The number of generators that filed for cost recov-

ery under paragraph (5) of this subsection and the total dollar amount
of costs recovered with this mechanism; and

(D) Any recommendations to modify or improve the

EPP.

(d) Review of System-Wide Offer Cap Programs. Beginning
January 1, 2026, and every five years thereafter, the commission
will review each of the system-wide offer cap programs to determine
whether to update aspects of each program.

(e) [€e)] Development and Implementation [implementation].
ERCOT must use a stakeholder process, in consultation with commis-

sion staff, to develop and implement rules that comply with this section.
Nothing in this section prevents the commission from taking actions
necessary to protect the public interest, including actions that are oth-
erwise inconsistent with the other provisions in this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 14,
2023.
TRD-202303432
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¢ ¢ ¢
16 TAC §25.515

The Public Utility Commission of Texas (commission) proposes
new 16 Texas Administrative Code (TAC) §25.515 relating to
Texas Backup Power Package Advisory Committee. This pro-
posed rule will implement Public Utility Regulatory Act (PURA)
Chapter 34 §34.0203 as enacted by Senate Bill (SB) 2627 dur-
ing the Texas 88th Regular Legislative Session. The proposed
rule will establish the advisory committee specified by PURA
§34.0203 to advise the commission on the administration of the
Texas backup power package program in accordance with Texas
Government Code Chapter 2110.

Growth Impact Statement

The agency provides the following governmental growth impact
statement for the proposed rule, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for
each year of the first five years that the proposed rule is in ef-
fect, the following statements will apply:

(1) the proposed rule will not create a government program and
will not eliminate a government program;

(2) implementation of the proposed rule will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions;

(3) implementation of the proposed rule will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the agency;

(4) the proposed rule will not require an increase and will not
require a decrease in fees paid to the agency;

(5) the proposed rule will not create a new regulation;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule's applicability; and

(8) the proposed rule will not affect this state's economy.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of
implementing the proposed rule. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis

The commission has determined that the proposed rule will not
be a taking of private property as defined in Texas Government
Code chapter 2007.

Fiscal Impact on State and Local Government

David Gordon, Executive Counsel, Executive Director Division,
has determined that for the first five-year period the proposed
rule is in effect, there will be no fiscal implications for the state

or for units of local government under Texas Government Code
§2001.024(a)(4) as a result of enforcing or administering the sec-
tions.

Public Benefits

Mr. Gordon has determined that for each year of the first five
years the proposed section is in effect the public benefit antici-
pated as a result of enforcing the section will be the establish-
ment of the advisory committee to recommend criteria for the
commission to employ in making a grant or loan for Texas backup
power package projects. There will be no probable economic
cost to persons required to comply with the rule under Texas
Government Code §2001.024(a)(5).

Local Employment Impact Statement

For each year of the first five years the proposed section is in
effect, there should be no effect on a local economy; therefore,
no local employment impact statement is required under Texas
Government Code §2001.022.

Costs to Regulated Persons

Texas Government Code §2001.0045(b) does not apply to this
rulemaking because the commission is expressly excluded un-
der §2001.0045(c)(7).

Public Hearing

The commission staff will conduct a public hearing on this rule-
making if requested in accordance with Texas Government Code
§2001.029. The request for a public hearing must be received
by October 12, 2023. If a request for public hearing is received,
commission staff will file in this project a notice of hearing.

Public Comments

Interested persons may file comments electronically through the
interchange on the commission's website. Comments must be
filed by October 19, 2023. Comments should be organized in a
manner consistent with the organization of the proposed rules.
The commission invites specific comments regarding the costs
associated with, and benefits that will be gained by, implemen-
tation of the proposed rule. The commission will consider the
costs and benefits in deciding whether to modify the proposed
rules on adoption. All comments should refer to Project Number
55407.

Each set of comments should include a stand-alone executive
summary as the last page of the filing. This executive summary
must be clearly labeled with the submitting entity's name and
should include a bulleted list covering each substantive recom-
mendation made in the comments.

Statutory Authority

The rule is proposed under Public Utility Regulatory Act (PURA)
§14.001, which grants the commission the general power to reg-
ulate and supervise the business of each public utility within its
jurisdiction and to do anything specifically designated or implied
by this title that is necessary and convenient to the exercise of
that power and jurisdiction; §14.002, which authorizes the com-
mission to adopt and enforce rules reasonably required in the
exercise of its powers and jurisdiction; and §34.0203, which re-
quires the establishment of advisory committee to recommend
criteria for the commission to employ in making a grant or loan
for funding of Texas backup power packages. The amendment
is also proposed under Texas Government Code Chapter 2110
which governs the establishment and oversight of state agency
advisory committees.
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Cross Reference to Statute:
§§14.001, 14.002, and 34.0203.

$25.515.  Texas Backup Power Package Advisory Committee.
(a) Definitions.

(1) Advisory committee--the advisory committee con-
vened under the authority described in PURA §34.0203.

Public Utility Regulatory Act

(2) Texas backup power package--a stand-alone, behind-
the-meter, multiday backup power source that can be used for island-

ing.

(b) Purpose and Duties. The advisory committee is established
to recommend criteria for the commission to employ in making a grant
or loan under PURA chapter 34, subchapter B. The advisory committee
must:

(1) No later than October 1, 2024, submit, in writing, rec-
ommendations for the types of Texas backup power package projects
that should be funded by loans and the types of Texas backup power
package projects that should be funded by grants.

(2) No later than October 1, 2024, submit, in writing, a re-
port to the commission with recommendations for procedures for the
application for and award of a grant or loan in accordance with PURA
chapter 34, subchapter B.

(3) Make any other recommendation to the commission re-
garding matters associated with PURA chapter 34, subchapter B that
the advisory committee finds appropriate.

(4) Record minutes of each advisory committee meeting
and provide a copy of those minutes to the commission.

(c¢) Composition and Membership. The advisory committee
will consist of no fewer than three and no more than nine members.
The executive director is authorized to solicit candidates, evaluate their
qualifications, and make appointments to the advisory committee to fill
any open position on the advisory committee. The executive director
will select members of the advisory committee after reviewing qual-
ifications of potential members. Persons interested in serving on the
advisory committee may submit a resume and statement of interest to
the executive director at TexasBackupPower@puc.texas.gov.

(d) Membership Term. An advisory committee member's term
begins when the executive director files notice of the member's appoint-
ment on the commission's filing interchange. Each member will serve
on the advisory committee until the member resigns or is removed. A
member may resign by submitting written notice of resignation to the
executive director. The commission or the executive director may re-
move an advisory committee member for any reason or for no reason.

(e) Reimbursement. Members of the advisory committee will
not be reimbursed for expenses.

(f)  Meetings. The first advisory committee meeting will be
called by the executive director. At this first meeting, the advisory
committee members must designate a presiding officer to preside over
the advisory committee and report to the commission. The presiding
officer must call all subsequent meetings of the advisory committee as
frequently as necessary to carry out the advisory committee's purpose.
A majority of seated members will constitute a quorum necessary for
carrying out advisory committee business. The advisory committee
may seek and incorporate the input of any person while carrying out its
duties.

(g) Duration. The advisory committee will automatically be
abolished on the earlier of 180 days after the date the advisory com-
mittee delivers the reports described in subsection (b) of this section or
four years after the effective date of this rule.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 14,
2023.

TRD-202303436

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 936-7322
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PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 60. PROCEDURAL RULES OF THE
COMMISSION AND THE DEPARTMENT
SUBCHAPTER K. LICENSING PROVISIONS
RELATED TO MILITARY SERVICE MEMBERS,
MILITARY VETERANS, AND MILITARY
SPOUSES

The Texas Department of Licensing and Regulation (De-
partment) proposes amendments to existing rules at 16
Texas Administrative Code (TAC), Chapter 60, Subchapter K,
§8§60.500-60.504, 60.510, 60.512, 60.514, 60.516, and 60.519;
proposes a new rule at Subchapter K, §60.518; and proposes
the repeal of an existing rule at Subchapter K, §60.518, re-
garding the Procedural Rules of the Commission and the
Department. These proposed changes are referred to as the
"proposed rules."

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

The rules under 16 TAC, Chapter 60, Subchapter K, implement
Texas Occupations Code, Chapter 51, General Provisions
Related to Licensing; Chapter 55, Licensing of Military Service
Members, Military Veterans, and Military Spouses; and the
license portability provisions of the federal Servicemembers'
Civil Relief Act found at 50 U.S.C. §4025a.

The proposed rules are necessary to implement Senate Bill (SB)
422, 88th Legislature, Regular Session (2023), and the federal
Servicemembers' Civil Relief Act by: (1) updating current def-
initions and terms in Chapter 55, Occupations Code to com-
port with federal and state standards; (2) extending the license
portability of out-of-state occupational licenses for military ser-
vice members stationed in Texas consistent with federal and
state law; (3) extending residency status for non-resident license
applicants to military service members; and (4) implementing a
three-year recognition of out-of-state occupational licenses for
military spouses whose status as a spouse changes due to a di-
vorce or other occurrence. The proposed rules also repeal the
issuance of a three-year temporary license - formerly available
in conjunction with the recognition of an out-of-state license - for
eligible military members, as it is redundant with other licens-
ing options. The proposed rules also introduce new §60.518 to
implement the provisions of SB 422 and the federal legislation.
Current §60.518 is repealed by the proposed rules.
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SECTION-BY-SECTION SUMMARY

The proposed rules amend §60.500, Military Subchapter, to in-
clude a reference to the license portability provisions of the fed-
eral Servicemembers' Civil Relief Act found at 50 U.S.C. §4025a.

The proposed rules amend §60.501, Definitions, by: (1) ex-
panding the definition of "active duty" to include an added
portion of the federal definition for "military service" from 50
U.S.C. §3911(2)(C) which requires any period during which a
person is absent from duty on account of sickness, wounds,
leave, or other lawful cause to be classified as active duty; and
(2) shortening the length of defined terms used throughout the
rules.

The proposed rules amend §60.502, Determining the Amount of
Military Experience, Service, Training, or Education, to remove
redundant or unnecessary language.

The proposed rules amend §60.503, Exemption from Late Re-
newal Fees, to remove redundant or unnecessary language.

The proposed rules amend §60.504, Extension of Certain Dead-
lines, to remove redundant or unnecessary language.

The proposed rules amend §60.510, License Requirements for
Applicants with Military Experience, Service, Training, or Educa-
tion, to remove redundant or unnecessary language.

The proposed rules amend §60.512, Expedited Alternative Li-
censing Requirements--Substantially Equivalent License, to re-
move redundant or unnecessary language.

The proposed rules amend §60.514, Expedited Alternative Li-
censing Requirements--Previously Held Texas License, to re-
move redundant or unnecessary language.

The proposed rules amend §60.516, Expedited Alternative Li-
censing Requirements--Demonstration of Competency by Alter-
native Methods, to remove redundant or unnecessary language.

The proposed rules add new §60.518, Recognition of Out-of-
State License of Military Service Members and Military Spouses,
which describes the out-of-state license recognition process re-
lated to a regulated business or occupation for eligible service
members and their spouses. The new rule will: (1) implement
pertinent provisions of the federal Servicemembers' Civil Relief
Act alongside SB 422 to provide for recognition of out-of-state
occupational licenses for service members and spouses; (2) de-
scribe the specific prerequisites and procedure by which the de-
partment will grant recognition to out-of-state occupational li-
censes to eligible persons; (3) repeal the department's issuance
of a three-year temporary license to an eligible person whose
out-of-state occupational has been recognized; (4) authorize a
military spouse who is recognized to engage in a business or oc-
cupation in Texas under a current out-of-state license to continue
to engage in that business or occupation for three years after
formal department recognition, in the event of divorce or similar
event that affects the spouse's status as a military spouse; (5)
acknowledge the applicability of interstate licensure compacts to
state law; and (6) remove redundant or unnecessary language.
This rule replaces existing §60.518.

The proposed rules amend §60.519, License Eligibility-Estab-
lishing License Residency Requirement for Out-of-State Military
Service Members and Military Spouses, to: (1) acknowledge the
applicability of interstate licensure compacts to state law; and (2)
remove redundant or unnecessary language.

The proposed rules repeal existing §60.518.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rule
is in effect, enforcing or administering the proposed rule does
not have foreseeable implications relating to costs or revenues
of state or local governments.

LOCAL EMPLOYMENT IMPACT STATEMENT

As Mr. Couvillon has determined that the proposed rules will not
affect a local economy, the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

PUBLIC BENEFITS

Mr. Couvillon also has determined that for each year of the first
five-year period the proposed rules are in effect, the public ben-
efit will be that military service members and their spouses will
be able to continue in their occupation with little interruption in
their affairs upon being stationed in Texas. Moreover, depart-
ment recognition of a military service member's out-of-state oc-
cupational license would authorize the member to work for the
duration of their military orders, rather than a one- or two-year
duration for a Texas license, depending on the program.

PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED
TO COMPLY WITH PROPOSAL

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no antic-
ipated economic costs to persons who are required to comply
with the proposed rules. Military service members or spouses
who meet the requirements for department recognition under
Section 55.0041 of the Texas Occupations Code would obtain
the work authorization letter at no cost, and these authorizations
would impose no cost on any other persons.

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities as a result of the
proposed rules. Because the agency has determined that
the proposed rule will have no adverse economic effect on
small businesses, micro-businesses, or rural communities,
preparation of an Economic Impact Statement and a Regulatory
Flexibility Analysis, as detailed under Texas Government Code
§2006.002, are not required.

ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL
IMPACT

The proposed rules do not have a fiscal note that imposes a
cost on regulated persons, including another state agency, a
special district, or a local government. Therefore, the agency is
not required to take any further action under Government Code
§2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for the pro-
posed rules. For each year of the first five years the proposed
rules will be in effect, the agency has determined the following:

1. The proposed rules do not create or eliminate a government
program.
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2. Implementation of the proposed rules does not require the
creation of new employee positions or the elimination of existing
employee positions.

3. Implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
agency.

4. The proposed rules do not require an increase or decrease in
fees paid to the agency.

5. The proposed rules do not create a new regulation.

6. The proposed rules expand, limit, or repeal an existing regu-
lation. The proposed rules expand an existing regulation by: (a)
extending department recognition of out-of-state occupational li-
censes for military service members in addition to their spouses
under Section 55.0041 of the Texas Occupations Code, and (b)
authorizing a military spouse who is authorized to engage in a
business or occupation in Texas without obtaining the required
license to continue to engage in that business or occupation for
the remainder of the authorized three years following a divorce
or similar event that affects the spouse's status as a military
spouse.

The proposed rules repeal an existing regulation by removing
the department's issuance of a three-year temporary license to
a military spouse whose out-of-state license authorizes them to
work in Texas.

7. The proposed rules increase the number of individuals subject
to the rules' applicability. Once the proposed rules are adopted,
military service members will be afforded department recogni-
tion for their out-of-state occupational licenses. Once depart-
ment recognition for military service members takes place, each
new eligible applicant will result in an increase in the number of
individuals subject to the rules' applicability.

8. The proposed rules do not positively or adversely affect this
state's economy.

TAKINGS IMPACT ASSESSMENT

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules
do not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Government Code §2007.043.

PUBLIC COMMENTS

Comments on the proposed rules may be submit-
ted electronically on the Department's website at
https://ga.tdlr.texas.gov:1443/form/gcerules; by facsimile to
(512) 475-3032; or by mail to Monica Nufez, Legal Assistant,
Texas Department of Licensing and Regulation, P.O. Box
12157, Austin, Texas 78711. The deadline for comments is 30
days after publication in the Texas Register.

16 TAC §§60.500 - 60.504, 60.510, 60.512, 60.514, 60.516,
60.518, 60.519

STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapters 51 and 55, which authorize the Commission,
the Department's governing body, to adopt rules as necessary
to implement these chapters and any other law establishing a
program regulated by the Department.

The statutory provisions affected by the proposed rules are
those set forth in Texas Occupations Code, Chapters 51 and 55,
and the Federal Servicemembers Civil Relief Act at 50 U.S.C.
§4025a, and the program statutes for all of the Department pro-
grams: Agriculture Code, Chapter 301 (Weather Modification
and Control); Education Code, Chapter 1001 (Driver and Traffic
Safety Education); Government Code, Chapters 171 (Court-Or-
dered Programs); and 469 (Elimination of Architectural Barriers);
Health and Safety Code, Chapters 401, Subchapter M (Laser
Hair Removal); 754 (Elevators, Escalators, and Related Equip-
ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional
Employer Organizations); Occupations Code, Chapters 202
(Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and
Dispensers); 403 (Dyslexia Practitioners and Therapists); 451
(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral
Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians);
802 (Dog or Cat Breeders); 1151 (Property Tax Professionals);
1152 (Property Tax Consultants); 1202 (Industrialized Housing
and Buildings); 1302 (Air Conditioning and Refrigeration Con-
tractors); 1304 (Service Contract Providers and Administrators);
1305 (Electricians); 1603 (Barbers and Cosmetologists); 1802
(Auctioneers); 1901 (Water Well Drillers); 1902 (Water Well
Pump Installers): 1952 (Code Enforcement Officers); 1953
(Sanitarians); 1958 (Mold Assessors and Remediators); 2052
(Combative Sports); 2303 (Vehicle Storage Facilities); 2308
(Vehicle Towing and Booting); 2309 (Used Automotive Parts
Recyclers); 2310 (Motor Fuel Metering and Quality); 2311
(Electric Vehicle Charging Stations); and 2402 (Transportation
Network Companies); and Transportation Code, Chapters 551A
(Off-Highway Vehicle Training and Safety); and 662 (Motorcycle
Operator Training and Safety).

The legislation that enacted the statutory authority under which
the proposed rules are proposed to be adopted is Senate Bill
422, 88th Legislature, Regular Session (2023).

§60.500.  Military Subchapter.

This subchapter implements the provisions related to military service
members, military veterans, and military spouses under Texas Occu-
pations Code, Chapters 51 and 55 and other statutes applicable to spe-
cific programs regulated by the commission and the department, and
the license portability provisions of the federal Servicemembers' Civil
Relief Act found at 50 U.S.C. §4025a.

§60.501.

Military Definitions.

The following words and terms, when used in this subchapter, have the
following meanings.

(1) Active duty--Current full-time military service in the
armed forces of the United States or active duty military service as a
member of the Texas military forces, as defined by §437.001, Govern-
ment Code, or similar military service of another state. The term does
not include service performed exclusively for training, such as basic
combat training, advanced individual training, annual training, inac-
tive duty training, and special training periodically made available to
service members. The term includes any period during which a per-
son is absent from duty on account of sickness, wounds, leave, or other
lawful cause.

(2) Apprenticeship or apprenticeship program--This term
has the same meaning as defined by statute or rule for a specific license.

(3) Armed forces of the United States--The Army, Navy,
Air Force, Space Force, Coast Guard, or Marine Corps of the United
States or a reserve unit of one of those branches of the armed forces.
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(4) Military service member (service member)--A person
who is on active duty.

(5) Military spouse (spouse)--A person who is married to a
military service member.

(6) Military veteran (veteran)--A person who has served on
active duty and who was discharged or released from active duty.

(7) Reserve unit of the armed forces of the United States--
The Army National Guard of the United States, the Air National Guard
of the United States, the Army Reserve, the Navy Reserve, the Air
Force Reserve, the Coast Guard Reserve, and the Marine Corps Re-
serve.

(8) Similar military service of another state--The state
Army National Guard, state Air National Guard, or state guard.

§60.502.  Determining the Amount of Military Experience, Service,
Training, or Education.

(a) The amount of military experience, service, training or ed-
ucation, which an applicant submits for purposes of meeting the licens-
ing requirements of a specific license, will be determined in accordance
with §60.35 [and based on the experienece; serviee; training; and edu-
cation requirements as required by a specifie license].

(b) An applicant will receive credit for [the amount of] time
incurred in training or in performing the specific work, duties, or func-
tions that are applicable for a specific license. The amount of time
credited may be limited to a maximum amount of time (hours, months
or years) as specified by statute or rule for a specific license or may be
less than the total amount of time (hours, months or years) the appli-
cant has served in the military.

$§60.503.  Exemption from Late Renewal Fees.

Pursuant to Texas Occupations Code §55.002, an individual who pro-
vides the department with satisfactory documentation that the individ-
ual was serving as a [military] service member during a license renewal
period may renew that license by paying the renewal fee and is exempt
from paying a late renewal fee.

§60.504.  Extension of Certain Deadlines.

Pursuant to Texas Occupations Code, §55.003, a [military| service
member whose license expired while on active duty is entitled to two
years of additional time from the date of discharge to complete:

(1) any continuing education requirements; and

(2) any other requirement related to the renewal of the
[military] service member's license.

§60.510. License Requirements for Applicants with Military Experi-
ence, Service, Training, or Education.

(a) This section implements Texas Occupations Code
§§51.4013, 55.007, 55.008, 55.009, and 1305.1645(a).

(b) This section applies to a [*] military service member [“]
and a ["] military veteran ["] as defined under §60.501.

(c) An applicant under this section will be eligible to receive
credit for verified military experience, service, training, or education in
meeting the licensing requirements, other than an examination require-
ment, for a specific license issued by the department.

(d) If an apprenticeship is required for a license issued by the
department, the department will credit verified military experience, ser-
vice, training, or education that is relevant to the occupation toward the
apprenticeship requirements for the license.

(e) An applicant who seeks to receive credit for verified mili-
tary experience, service, training, or education must submit the follow-
ing documentation:

(1) completed license application and any supporting doc-
uments associated with the specific department license; and

(2) completed Military Service Member, Military Veteran,
or Military Spouse Supplemental Application and supporting docu-
ments including;

(A) copy of the military orders or documents showing
proof of active duty status (for [military] service members);

(B) copy of the military orders or documents showing
proof of veteran status (for [military] veterans); and

(C) copy of the military orders or documents showing
the type and amount of related military experience, service, training,
or education applicable to a specific license.

(f) The amount of military experience, service, training, or ed-
ucation, which an applicant submits for purposes of meeting the licens-
ing requirements of a specific license, will be determined in accordance
with §60.502.

(g) The applicant under this section must still take and pass
any applicable examination required for obtaining a specific license.

(h) Theinitial license application fee and any examination fees
paid to the department are waived for an applicant who meets the re-
quirements under this section. The applicant is still responsible for
paying any examination fees that are charged by a third-party exami-
nation vendor.

(1) The applicant under this section must [underge and suae-
eessfully] pass a criminal history background check.

(j) A [military] service member or military veteran who ob-
tains a license under this section must comply with all [ef the] license
renewal requirements including fees for the specific license obtained.

$§60.512.  Expedited Alternative Licensing Requirements--Substan-
tially Equivalent License.

(a) This section implements Texas Occupations Code
§§55.004, 55.005, 55.006, and 55.009, as they relate to an applicant
who holds a "substantially equivalent" license.

(b) This section applies to a military service member, a mili-
tary veteran, and a military spouse, as defined under §60.501.

(c) An applicant under this section is eligible to obtain a li-
cense issued by the department if the applicant holds a current license
issued by another jurisdiction that has licensing requirements that are
substantially equivalent to the Texas licensing requirements.

(d) The department will determine whether the licensing re-
quirements of the other jurisdiction are substantially equivalent to the
Texas requirements as prescribed under §60.34.

(e) The following documentation must be submitted to apply
for a license under this section:

(1) completed license application and any supporting doc-
uments associated with the specific department license;

(2) completed Military Service Member, Military Veteran,
or Military Spouse Supplemental Application and supporting docu-
ments including;

(A) copy of the military orders or documents showing
proof of active duty status (for [military] service member and [military]
spouse);

(B) copy of the military orders or documents showing
proof of veteran status (for [military] veteran); and
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(C) copy of document showing proof of status as a
[military] spouse [(for military speuse)]; and

(3) copy of the applicant's current occupational license
from another jurisdiction.

(f) The applicant who qualifies for a license under this section
is not required to take and pass any applicable examination required
for obtaining that specific license.

(g) The initial license application fees paid to the department
are waived for an applicant under this section.

(h) The applicant under this section must [enderge and sae-
eessfully] pass a criminal history background check.

(i) An application under this section shall be expedited in ac-
cordance with Texas Occupations Code §55.005.

(j) Pursuant to Texas Occupations Code §55.004(b), the exec-
utive director may waive any prerequisite to obtaining a license for an
applicant under this section after reviewing the applicant's credentials.

(k) A [military] service member, [military] veteran, or

[military] spouse who obtains a license under this section must comply
with all [ef] the license renewal requirements including fees for the
specific license obtained.

§60.514.  Expedited Alternative Licensing Requirements--Previously
Held Texas License.

(a) This section implements Texas Occupations Code
§§55.004, 55.005, and 55.006, as they relate to an applicant who held
the same Texas license within the last five years.

(b) This section applies to a military service member, a mili-
tary veteran, and a military spouse, as defined under §60.501.

(¢) An applicant under this section is eligible to obtain a li-
cense issued by the department if the applicant within the five years
preceding the application date held the same license in Texas.

(d) The following documentation must be submitted to apply
for a license under this section:

(1) completed license application and any supporting doc-
uments associated with the specific department license; and

(2) completed Military Service Member, Military Veteran,
or Military Spouse Supplemental Application and supporting docu-
ments including;

(A) copy of the military orders showing proof of active
duty status (for [military] service member and [military] spouse);

(B) copy of the military orders or documents showing
proof of veteran status (for [military] veteran); and

(C) copy of document showing proof of status as a
[military] spouse [(for military speuse)].

(e) The applicant who qualifies for a license under this section
is not required to take [and pass] any applicable examination required
for obtaining that specific license.

(f) An applicant under this section must pay the license appli-
cation fees associated with obtaining that specific license.

(g) The applicant under this section must [underge and sue-
eessfully] pass a criminal history background check.

(h) An application under this section shall be expedited in ac-
cordance with Texas Occupations Code §55.005.

(i) Pursuant to Texas Occupations Code §55.004(b), the exec-
utive director may waive any prerequisite to obtaining a license for an
applicant under this section after reviewing the applicant's credentials.

(j) A [military] service member, [military] veteran, or
[military] spouse[5] who obtains a license under this section[;] must
comply with all [ef the] license renewal requirements, including fees
for the specific license obtained.

$60.516. Expedited Alternative Licensing Requirements--Demon-
stration of Competency by Alternative Methods.

(a) This section implements Texas Occupations Code
§§55.004, 55.005, and 55.006, as they relate to an applicant that
demonstrates competency by alternative methods.

(b) This section applies to a military service member, a mili-
tary veteran, and a military spouse, as defined under §60.501.

(c) The department may allow an applicant under this section
to demonstrate competency by alternative methods [in erder] to meet
the requirements for obtaining a specific license issued by the depart-
ment. For purposes of this section, the standard method of demonstrat-
ing competency is the specific examination, education, and/or experi-
ence required to obtain a specific license.

(d) Inlieu of the standard method(s) of demonstrating compe-
tency for a specific license and based on the applicant's circumstances,
the alternative methods for demonstrating competency may include any
combination of the following as determined by the department:

(1) education;

(2) continuing education;

(3) examinations (written and/or practical);
(4) letters of good standing;

(5) letters of recommendation;

(6) work experience; or

(7) other methods approved or accepted by the executive
director.

(e) The following documentation must be submitted to apply
for a license under this section:

(1) completed license application and any supporting doc-
uments associated with the specific department license;

(2) completed Military Service Member, Military Veteran,
or Military Spouse Supplemental Application and supporting docu-
ments including;

(A) copy of the military orders showing proof of active
duty status (for [military] service member and [military| spouse);

(B) copy of the military orders or documents showing
proof of veteran status (for [military] veteran); and

(C) copy of document showing proof of status as a

[military] spouse [(for military speuse}]; and

(3) documents specified under subsection (d) that demon-
strate the applicant's competency and that will be evaluated by the de-
partment.

(f) An applicant under this section must pay the license appli-
cation fees associated with obtaining that specific license.

(g) The applicant under this section must [underge and sue-
eessfully] pass a criminal history background check.
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(h) An application under this section shall be expedited in ac-
cordance with Texas Occupations Code §55.005.

(i) A [military] service member, [military| veteran, or

[military] spouse, who obtains a license under this section, must
comply with all [ef the] license renewal requirements including fees
for the specific license obtained.

$60.518.  Recognition of Out-of-State License of Military Service
Members and Military Spouses.

(a) This section implements Texas Occupations Code
§55.0041 and the license portability provisions of the federal Service-
members' Civil Relief Act found at 50 U.S.C. §4025a.

(b) This section applies to a military service member or mili-
tary spouse, as defined under §60.501, and to a member or the spouse
of a member of the commissioned corps of the National Oceanic and
Atmospheric Administration or Public Health Service.

(c) A person described in subsection (b) may engage in a busi-
ness or occupation for which a license is required without obtaining the
applicable Texas license if the department recognizes the out-of-state
license.

(d) In order for an out-of-state license to be recognized under
this section, a person described in subsection (b) must provide, in a
manner determined by the department:

(1) notice of the person's or spouse's intent to practice in
this state;

(2) acopy of the person's military identification card;

(3) acopy of the person's or spouse's military orders show-
ing relocation to Texas;

(4) a copy of the out-of-state license, or if unavailable,
other identifying information required by the department;

(5) proof'that the person remains in good standing with any
licensing authority that issued to the service member or their spouse a
license valid at a similar scope of practice and in the discipline applied
in such jurisdiction of the licensing authority, and has no restrictions,
pending enforcement actions, or unpaid fees or penalties relating to the
license; and

(6) an acknowledgment that the person submits to the de-
partment's authority over the standards of practice regarding the li-
cense, discipline, and fulfillment of continuing education requirements.

(e) If the requirements of subsection (d) have been met, the
department will provide written confirmation that the license is recog-
nized by the department.

(f) A person who is issued the confirmation described in sub-
section (e):

(1) may engage in the authorized business or occupation
for the duration of the person's military orders; and

(2) must immediately notify the department if the person is
no longer in good standing with the licensing authority that issued the
license recognized by the department.

(g) The department shall withdraw its recognition of a person's
out-of-state license if it determines that the person is no longer in good
standing with the licensing authority that issued the license.

(h) Inthe event of a divorce or similar event that affects a per-
son's status as a spouse, a former spouse whose out-of-state license has
been recognized pursuant to this section may continue to engage in the

business or occupation until the third anniversary of the date the former
spouse received the confirmation described by subsection (e).

(1) Anindividual who engages in a business or occupation un-
der the authority or license established by this section is subject to the
enforcement authority granted under Texas Occupations Code, Chapter
51, this chapter, and the laws and regulations applicable to the business
or occupation in Texas.

(j) _An application under this section shall be expedited in ac-
cordance with Texas Occupations Code §55.005.

(k) If a service member or spouse of a service member is li-
censed by way of an interstate licensure compact with Texas, the ser-
vice member or spouse shall be subject to the requirements of the com-
pact and the applicable laws of this State, and not this section.

$§60.519. License Eligibility--Establishing License Residency Re-
quirement for Out-of-State Military Service Members and Military
Spouses.

(a) This section implements Texas Occupations Code
§55.004(d) as it relates to a non-resident service member or [military|
spouse applicant to the department for a license with a residency
requirement for license eligibility.

(b) This section applies to a service member or military
spouse, as defined under §60.501, that is not a resident of the State of
Texas at the time of the filing of an application with the department
for a license that requires residency status.

(¢) A non-resident service member or [military] spouse appli-
cant under this section is eligible to obtain a license issued by the de-
partment if the applicant provides documentation sufficient to establish
residency within the State of Texas.

(d) A non-resident service member or [military| spouse appli-
cant seeking to establish in-state residency to demonstrate eligibility to
apply for a specific license under this section must submit the follow-
ing documentation:

(1) a completed license application and supporting docu-
ments associated with the specific department license;

(2) documents sufficient to establish residency, including
but not limited to, a copy of the permanent change of station order for
the [military] service member or the spouse applicant [te whem the
speuse is married];

(3) documents showing proof of active duty status for the
[military] service member; and

(4) if a spouse applicant, a copy of a document showing
proof of status as a military spouse.

(e) An applicant under this section must comply with all [ef
the] license requirements for the specific license obtained.

(f) If a service member or spouse of a service member is li-
censed by way of an interstate licensure compact with Texas, the ser-
vice member or spouse shall be subject to the requirements of the com-
pact and the applicable laws of this State, and not this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 18,
2023.

TRD-202303459
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Doug Jennings

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 475-4879

3 . .
16 TAC §60.518
STATUTORY AUTHORITY

The proposed repeal is proposed under Texas Occupations
Code, Chapters 51 and 55, which authorize the Commission,
the Department’s governing body, to adopt rules as necessary
to implement these chapters and any other law establishing a
program regulated by the Department.

The statutory provisions affected by the proposed repeal is
those set forth in Texas Occupations Code, Chapters 51 and 55,
and the Federal Servicemembers Civil Relief Act at 50 U.S.C.
§4025a, and the program statutes for all of the Department pro-
grams: Agriculture Code, Chapter 301 (Weather Modification
and Control); Education Code, Chapter 1001 (Driver and Traffic
Safety Education); Government Code, Chapters 171 (Court-Or-
dered Programs); and 469 (Elimination of Architectural Barriers);
Health and Safety Code, Chapters 401, Subchapter M (Laser
Hair Removal); 754 (Elevators, Escalators, and Related Equip-
ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional
Employer Organizations); Occupations Code, Chapters 202
(Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and
Dispensers); 403 (Dyslexia Practitioners and Therapists); 451
(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral
Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians);
802 (Dog or Cat Breeders); 1151 (Property Tax Professionals);
1152 (Property Tax Consultants); 1202 (Industrialized Housing
and Buildings); 1302 (Air Conditioning and Refrigeration Con-
tractors); 1304 (Service Contract Providers and Administrators);
1305 (Electricians); 1603 (Barbers and Cosmetologists); 1802
(Auctioneers); 1901 (Water Well Dirillers); 1902 (Water Well
Pump Installers): 1952 (Code Enforcement Officers); 1953
(Sanitarians); 1958 (Mold Assessors and Remediators); 2052
(Combative Sports); 2303 (Vehicle Storage Facilities); 2308
(Vehicle Towing and Booting); 2309 (Used Automotive Parts
Recyclers); 2310 (Motor Fuel Metering and Quality); 2311
(Electric Vehicle Charging Stations); and 2402 (Transportation
Network Companies); and Transportation Code, Chapters 551A
(Off-Highway Vehicle Training and Safety); and 662 (Motorcycle
Operator Training and Safety).

The legislation that enacted the statutory authority under which
the proposed repeal is proposed to be adopted is Senate Bill
422, 88th Legislature, Regular Session (2023).

$§60.518.  Recognition of Out-of-State License of Military Spouse.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 14,
2023.

TRD-202303460

Doug Jennings

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 475-4879

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 5. STATE BOARD OF DENTAL
EXAMINERS

CHAPTER 102. FEES
22 TAC §102.1

The State Board of Dental Examiners (Board) proposes this
amendment to 22 TAC §102.1, concerning fees. The proposed
amendment increases the peer assistance fees for registered
dental assistants to account for the increased peer assistance
costs to the agency. Specifically, the proposed amendment
increases the peer assistance fees by $1 for initial and renewal
registered dental assistant applications.

FISCAL NOTE: Casey Nichols, Executive Director, has deter-
mined that for the first five-year period the proposed rule is in
effect, the proposed rule does not have foreseeable implications
relating to cost or revenues of the state or local governments.

PUBLIC BENEFIT-COST NOTE: Casey Nichols has also deter-
mined that for the first five-year period the proposed rule is in
effect, the public benefit anticipated as a result of this rule will be
the protection of public safety and welfare.

LOCAL EMPLOYMENT IMPACT STATEMENT: Casey Nichols
has also determined that the proposed rule does not affect local
economies and employment.

SMALL AND MICRO-BUSINESS, RURAL COMMUNITY IM-
PACT STATEMENT: Casey Nichols has determined that no
economic impact statement and regulatory flexibility analysis
for small businesses, micro-businesses, and rural communities
is necessary for this rule.

GOVERNMENT GROWTH IMPACT STATEMENT: The Board
has determined that for the first five-year period the proposed
rule is in effect, the following government growth effects apply:
(1) the rule does not create or eliminate a government program;
(2) implementation of the proposed rule does not require the cre-
ation or elimination of employee positions; (3) the implementa-
tion of the proposed rule does not require an increase or de-
crease in future appropriations; (4) the proposed rule does re-
quire an increase in peer assistance fees for initial and renewal
applications pertaining to dental assistants; (5) the proposed rule
does not create a new regulation; (6) the proposed rule does not
expand an existing regulation; (7) the proposed rule does not in-
crease or decrease the number of individuals subject to it; and
(8) the proposed rule does not positively or adversely affect the
state's economy.

COST TO REGULATED PERSONS: The Board finds that the
provisions of Texas Government Code Section 2001.0045(b) do
not apply to the proposal because the estimated costs associ-
ated with the proposal implement statutory requirements and are
necessary to protect the health, safety, and welfare of the people
of Texas, as provided in Section 2001.045(c)(6) and (9).
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Comments on the proposed amendment may be submitted to
Casey Nichols, Executive Director, 1801 Congress Avenue,
Suite 8.600, Austin, Texas 78701, by fax to (512) 649-2482,
or by email to official_rules_comments@tsbde.texas.gov for
30 days following the date that the proposed rule is published
in the Texas Register. To be considered for purposes of this
rulemaking, comments must be: (1) postmarked or shipped by
the last day of the comment period; or (2) faxed or e-mailed by
midnight on the last day of the comment period.

This rule is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the pub-
lic health and safety, and Texas Occupations Code §254.004,
which directs the Board to establish reasonable and necessary
fees sufficient to cover the cost of administering the Board's
duties.

No statutes are affected by this proposed rule.
$102.1.

(a) Effective November 3, 2023 [September 1, 2023], the
Board has established the following reasonable and necessary fees for
the administration of its function. Upon initial licensure or registration,
and at each renewal, the fees provided in subsections (b) - (d) of this
section shall be due and payable to the Board.

Figure: 22 TAC §102.1(a)
[Figure: 22 TAC §102-Ka)]
(b) - (f) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Fees.

Filed with the Office of the Secretary of State on September 13,
2023.

TRD-202303401

Lauren Studdard

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 305-8910

¢ ¢ ¢
PART 22. TEXAS STATE BOARD OF
PUBLIC ACCOUNTANCY

CHAPTER 527. PEER REVIEW
22 TAC §527.5

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §527.5 concerning Deficient Reviews.

Background, Justification and Summary

Upon on a finding of deficient peer reviews, current Board rules
provide for a three-year suspension of attest work by a licensee.
Upon the expiration of the three years, the suspension is auto-
matically lifted without any demonstration by the licensee they
are now competent to perform attest services. The proposed
rule revision will eliminate the three-year suspension but require
a licensee to have a third-party CPA review the licensee's work
prior to being authorized to independently offer attest services

to the public. Only upon a recommendation to the Board by the
CPA performing the third-party review will the Board consider re-
instating their ability to offer attest services to the public.

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit

The adoption of the proposed rule amendment will better protect
the public from improperly prepared attest services.

Probable Economic Cost and Local Employment Impact

Mr. Treacy, Executive Director, has determined that there will be
no probable economic cost to persons required to comply with
the amendment and a Local Employment Impact Statement is
not required because the proposed amendment will not affect a
local economy.

Small Business, Rural Community and Micro-Business Impact
Analysis

William Treacy, Executive Director, has determined that the pro-
posed amendment will not have an adverse economic effect on
small businesses, rural communities or micro-businesses be-
cause the amendment does not impose any duties or obliga-
tions upon small businesses, rural communities or micro-busi-
nesses; therefore, an Economic Impact Statement and a Regu-
latory Flexibility Analysis are not required.

Government Growth Impact Statement

William Treacy, Executive Director, has determined that for the
first five-year period the amendment is in effect, the proposed
rule: does not create or eliminate a government program; does
not create or eliminate employee positions; does not increase or
decrease future legislative appropriations to the Board; does not
increase or decrease fees paid to the Board; does not create a
new regulation; limits the existing regulation; does not increase
or decrease the number of individuals subject to the proposed
rule's applicability; and does not positively or adversely affect
the state's economy.

Takings Impact Assessment

No takings impact assessment is necessary because there is no
proposed use of private real property as a result of the proposed
rule revision.

The requirement related to a rule increasing costs to regulated
persons does not apply to the Texas State Board of Public Ac-
countancy because the rule is being proposed by a self-directed
semi-independent agency. (§2001.0045(c)(8))

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 505
E. Huntland Dr., Suite 380, Austin, Texas 78752 or faxed to his
attention at (512) 305-7854, no later than noon on October 30,
2023.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses. If the pro-
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posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted; and finally, describe how the
health, safety, environmental, and economic welfare of the state
will be impacted by the various proposed methods. See Texas
Government Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy
Act ("Act"), Texas Occupations Code §901.151, §901.655 and
§901.307(b) which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§527.5.  Deficient Reviews.

(a) The board at its sole discretion may require a firm which
has received a rating of pass with deficiencies or fail to have an accel-
erated peer review or subject it to any other disciplinary or corrective
action under the Act.

(b) A firm, including a successor firm, which receives two con-
secutive reviews on a system or engagement review with ratings of
either pass with deficiencies or fail in any order, or two pass with defi-
ciencies shall be required to have an accelerated review. If that accel-
erated review results in a rating of pass with deficiencies or fail:

(1) the firm may complete attest engagements for which
field work has already begun only if:

(A) prior to issuance of any report, the engagement is
reviewed and approved by a third-party reviewer acceptable to the
chairman of the Technical Standards Review Committee or the Peer
Review Committee; and

(B) the engagement is completed within 60 days of the
acceptance of the peer review report and LOR by the sponsoring or-
ganization; and

(2) the firm shall not perform any other attest services [for
a period of three years or] until given permission by the board and
if approved by the Board may do so only under the supervision of a
third-party reviewer approved by the chair of the Technical Standards
Review Committee or Peer Review Committee; and [to resume this
practice.]

(3) the firm may only perform an attest service not under
the supervision of a third-party reviewer following the recommenda-
tion of the Technical Standards Review Committee or the Peer Review
Committee with the board's approval.

(¢) A firm, including a successor firm, which receives two con-
secutive reviews with a rating of fail on a system or engagement review
shall not perform any other attest services for a period of three years or
until given permission by the board to resume this practice. The firm
may complete attest engagements for which field work has already be-
gun only if:

(1) prior to issuance of any report, the engagement is re-
viewed and approved by a third party reviewer acceptable to the chair-
man of the Technical Standards Review Committee or the Peer Review
Committee; and

(2) the engagement is completed within 60 days of the ac-
ceptance of the peer review report and LOR by the sponsoring organi-
zation; and[-]

(3) if approved by the Board, the firm may perform attest
services under the supervision of a third-party reviewer approved by
the chair of the Technical Standards Review Committee or Peer Review
Committee; and

(4) the firm may only perform an attest service not under
the supervision of a third-party reviewer following the recommenda-
tion of the Technical Standards Review Committee or the Peer Review
Committee with the board's approval.

(d) A firm may petition the board in writing for a waiver from
the provisions of this rule.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 14,
2023.

TRD-202303409

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 305-7842

¢ L4 ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 1. MISCELLANEOUS PROVISIONS

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department
of State Health Services (DSHS), proposes an amendment
to §1.81, concerning Recognition of Out-of-State License of a
Military Service Member and Military Spouse; and new §1.91,
concerning Alternative Licensing for Military Service Members,
Military Spouses, and Military Veterans.

BACKGROUND AND PURPOSE

The purpose of the proposal is to implement Senate Bill (S.B.)
422, 88th Legislature, Regular Session, 2023, which amended
Texas Occupations Code Chapter 55, Licensing of Military Ser-
vice Members, Military Veterans, and Military Spouses. S.B. 422
allows military service members, military spouses, and military
veterans who are currently licensed by another jurisdiction to en-
gage in a business or occupation in Texas and grants the person
a verification letter or alternative license after meeting certain
conditions to operate for three years. This amendment estab-
lishes requirements and procedures authorized or required by
Texas Occupations Code, Chapter 55, and does not modify or
alter rights that may be provided under federal law.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §1.81 adds the term "military ser-
vice member" to the title of the rule and throughout §1.81. The
proposed amendment also adds a requirement that DSHS ver-
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ify the applicant is licensed in good standing within 30 days of
the date a military service member or military spouse submits
the application. The proposed amendment authorizes a person
who receives a verification letter to continue to engage in the
business or occupation until the third anniversary of the date the
military spouse received the letter, even if that person's status
as a military spouse has changed. A list of criteria is added for
DSHS to review and evaluate whether another state's license
requirements are substantially equivalent to the requirements of
this state.

New §1.91 establishes alternative licensing for military service
members, military spouses, and military veterans. A list of crite-
ria is added for DSHS to review and evaluate whether another
state's license requirements are substantially equivalent to the
requirements of this state.

FISCAL

Donna Sheppard, Chief Financial Officer, has determined that
for each year of the first five years that the rules will be in effect,
enforcing or administering the rules do not have foreseeable im-
plications relating to costs or revenues of state or local govern-
ments.

GOVERNMENT GROWTH IMPACT STATEMENT

DSHS has determined that during the first five years that the
rules will be in effect: and

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions.

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to DSHS;
(5) the proposed rules will create a new rule;
(6) the proposed rules will expand an existing rule;

(7) the proposed rules will increase the number of individuals
subject to the rule; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Donna Sheppard has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities. The rules do not impose any additional
costs on small businesses, micro-businesses, or rural commu-
nities that are required to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons and are necessary to implement legislation that does not
specifically state that §2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Dr. Timothy Stevenson, Associate Commissioner, Consumer
Protection Division, has determined that for each year of the first
five years the rules are in effect, the public benefit will be im-

proved continuity of care and services by active military service
members or military spouses currently licensed in good standing
by another jurisdiction that has licensing requirements substan-
tially equivalent to the requirements of a license in this state.

Donna Sheppard has also determined that for the first five years
the rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause the military service members, military veterans, or military
spouses would be able to engage in the business or occupation
in accordance with the Texas statutes without obtaining a state
license for three years.

TAKINGS IMPACT ASSESSMENT

DSHS has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Joseph
Schmider, State EMS Director, Office of EMS Trauma Systems,
Mail Code 1876, P.O. Box 149347, Austin, Texas 78714-9347 or
street address 1100 West 49th Street, Mail Code 1876, Austin,
Texas 78756; Fax number (512) 834-6736 or emailed to EM-
Sinfo@DSHS.Texas.Gov.

To be considered, comments must be submitted no later than
21 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) faxed or emailed
before midnight on the last day of the comment period. If the last
day to submit comments falls on a holiday, comments must be
postmarked, shipped, or emailed before midnight on the follow-
ing business day to be accepted. When faxing or emailing com-
ments, please indicate "Comments on Proposed Rule 23R054"
in the subject line.

SUBCHAPTER F. LICENSURE EXEMPTIONS
25 TAC §1.81
STATUTORY AUTHORITY

The proposed amendment is authorized by Texas Occupations
Code §§55.004, 55.005, and 55.0041; and Texas Govern-
ment Code §531.0055(j) and Texas Health and Safety Code
§1001.075, which authorizes the Executive Commissioner of
HHSC to adopt rules and policies necessary for the operation
and provision of services by DSHS and for the administration of
Texas Health and Safety Code Chapter 1001.

The amendment implements Texas Government Code Chapter
531, Texas Health and Safety Code Chapter 1001, and Texas
Occupations Code Chapter 55.

§1.81.  Recognition of Out-of-State License of a Military Service
Member and Military Spouse.

(a) For the purposes of this section, the definitions in Texas
Occupations Code Chapter 55 are hereby adopted by reference. This
section establishes requirements and procedures authorized or required
by Texas Occupations Code, Chapter 55, and does not modify or alter
rights that may be provided under federal law.

(b) This section applies to all licenses and verifications issued
by the Department of State Health Services (department) under author-
ity granted by the [applicable ehapter of the] Texas Health and Safety
Code or Texas Occupations Code.
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(c) Notwithstanding any other rule, a military service member
or military spouse may engage in a business or occupation as if licensed
in the State of Texas without obtaining the applicable license in Texas,
if the military service member or military spouse:

(1) is currently licensed in good standing by another juris-
diction that has licensing requirements substantially equivalent to the
requirements of a license in this state;

(2) notifies the department, in writing, of the military ser-
vice member's or military spouse's intent to practice in this state;

(3) submits [te the department| proof of the military ser-

(i) [@)] The department may revoke the verification letter at
its discretion. Grounds [Basis] for revocation include:

(1) the military service member or military spouse fails to
comply with subsection (h) [(g)] of this section; or

(2) the military service member's or military spouse's li-
cense required under subsection (c)(1) of this section expires or is sus-
pended or revoked in another jurisdiction.

(j) The department will review and evaluate the following cri-
teria, if relevant to a Texas license, when determining whether another
jurisdiction's licensing requirements are substantially equivalent to the

vice member's or military spouse's residency in this state and a copy of
the military service member or military spouse's military identification
card; and

(4) receives from the department a verification letter that:

(A) the department has verified the military service
member's or military spouse's license in another [the other] jurisdic-
tion; and

(B) the military service member or military spouse is
authorized to engage in the business or occupation in accordance with
the Texas statutes [Statutes] and rules for that business or occupation.

(d) Toreceive a verification letter, the military service member
or military spouse, must submit:

(1) arequest to the department for recognition of the mil-
itary service member's or military spouse's license issued by the other
jurisdiction, on a form prescribed by the department;

(2) proof of residency in this state, and this requirement is
satisfied by providing a copy of the permanent change-of-station order
for the military service member;

(3) a copy of the military service member's or military
spouse's military identification card; and

(4) proof the military service member is stationed at a mil-
itary installation in Texas.

() The department has 30 days from the date a military ser-
vice member or military spouse submits an application complying with
subsection (d) of this section to verify that the military service member
or military spouse is licensed in good standing in a jurisdiction that has
licensing requirements that are substantially equivalent to the require-
ments for a license under the statutes and regulations of this state. Upon
verification [from the lieensing jurisdiction of the spouses' license and
if the license is substantially equivalent to a Texas license], the depart-
ment shall issue a verification letter recognizing the licensure as the
equivalent license in this state.

(f) The verification letter will expire three years from date of
issuance or when the military service member is no longer stationed at
amilitary installation in Texas, whichever comes first. The verification
letter may not be renewed.

(g) Inthe event of a divorce or similar event that affects a per-
son's status as a military spouse, the former military spouse that re-
ceived a verification under subsection (d) of this section, may continue
to engage in the business or occupation under the authority of this sec-
tion until the third anniversary of the date the spouse received the ver-

requirements for a license under the statutes and regulations of this
state.

(1) Whether the other jurisdiction requires an applicant to
pass an examination that demonstrates competence in the field.

(2) Whether the other jurisdiction requires an applicant to
meet any experience qualifications.

(3) Whether the other jurisdiction requires an applicant to
meet any education qualifications.

(4) The other jurisdiction's license requirements, including
the scope of work authorized by the license.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 15,
2023.

TRD-202303443

Cynthia Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 834-6737

¢ ¢ ¢

SUBCHAPTER G. ALTERNATIVE LICENSING
FOR MILITARY

25 TAC §1.91

STATUTORY AUTHORITY

The proposed new rule is authorized by Texas Occupations
Code §§55.004, 55.005, and 55.0041; and Texas Govern-
ment Code §531.0055(j) and Texas Health and Safety Code
§1001.075, which authorizes the Executive Commissioner of
HHSC to adopt rules and policies necessary for the operation
and provision of services by DSHS and for the administration of
Texas Health and Safety Code Chapter 1001.

The proposed new rule implements Texas Government Code
Chapter 531, Texas Health and Safety Code Chapter 1001, and
Texas Occupations Code Chapter 55.

§1.91.  Alternative Licensing for Military Service Members, Military

ification letter described by subsection (e) of this section.

(h) [€2)] The military service member or military spouse shall
comply with all applicable laws, rules, and standards of this state, in-
cluding applicable Texas Health and Safety Code, [er] Texas Occu-
pations Code, [Chapters] and all relevant Texas Administrative Code
provisions.

Spouses, and Military Veterans.

(a) For the purposes of this section, the definitions in Texas
Occupations Code Chapter 55 are hereby adopted by reference. This
section establishes requirements and procedures authorized or required
by Texas Occupations Code, Chapter 55, and does not modify or alter
rights that may be provided under federal law.

PROPOSED RULES September 29, 2023 48 TexReg 5619



(b) This section applies to all licenses issued by the Depart-
ment of State Health Services (department) under authority granted by
the Texas Health and Safety Code or Texas Occupations Code.

(c) Notwithstanding any other rule, a military service mem-
ber, military spouse, or military veteran may apply for an occupational
license offered by the department if the military service member, mili-
tary spouse, or military veteran:

(1) s currently licensed by another jurisdiction that has li-
censing requirements substantially equivalent to the requirements of a
license in this state, and the license is in good standing; or

(2) held the same license in Texas within the preceding five

years.

(d) A military service member or military spouse must pro-
vide proof of residency in this state. This requirement is satisfied by
providing a copy of the permanent change-of-station order assigning
the military service member to a military installation in Texas.

(e) An applicant requesting a license under this section must
meet all requirements for obtaining the license, including receiving ap-
propriate credit for training, education, and professional experience.

(f) The department will review and evaluate the following cri-
teria, if relevant to a Texas license, when determining whether another
jurisdiction's licensing requirements are substantially equivalent to the
requirements for a license under the statutes and regulations of this
state.

(1) Whether the other jurisdiction requires an applicant to
pass an examination that demonstrates competence in the field.

(2) Whether the other jurisdiction requires an applicant to
meet any experience qualifications.

(3) Whether the other jurisdiction requires an applicant to
meet any education qualifications.

(4) The other jurisdiction's license requirements, including
the scope of work authorized under the license.

(g) The department will not charge a fee for the issuance of
the license. The applicant will be responsible for fees associated with
a required background check.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 15,

2023.

TRD-202303444

Cynthia Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 834-6737

¢ ¢ ¢
TITLE 28. INSURANCE
PART 2. TEXAS DEPARTMENT OF

INSURANCE, DIVISION OF WORKERS'
COMPENSATION

CHAPTER 122. COMPENSATION
PROCEDURE--CLAIMANTS

SUBCHAPTER B. CLAIMS PROCEDURE FOR
BENEFICIARIES OF INJURED EMPLOYEES

28 TAC §122.100

INTRODUCTION. The Texas Department of Insurance, Division
of Workers' Compensation (DWC) proposes to amend 28 TAC
§122.100, Claim for Death Benefits. Section 122.100 imple-
ments Labor Code §§408.182 and 409.007, as amended by
House Bill (HB) 2314, 88th Legislature, Regular Session (2023).

EXPLANATION. Amending §122.100 is necessary to clarify how
legal beneficiaries may file claims, consistent with the statute
and other rules about notice to insurance carriers, and outline
what happens after filing. HB 2314 amended Labor Code
§8§408.182 and 409.007 to enable eligible beneficiaries to file
claims for death benefits with DWC or an insurance carrier, and
imposed recordkeeping and notice requirements on insurance
carriers that receive those claims.

Section 122.100 provides requirements for legal beneficiaries to
file claims for death benefits. The proposed amendments clar-
ify that they may file a claim with DWC or an insurance carrier.
The proposed amendments also cross-reference the associated
rule for insurance carriers that receive notices of death or claims
for death benefits (Chapter 124, §124.8 of this title, newly pro-
posed to implement HB 2314), clarify that beneficiaries may pro-
vide additional evidence electronically, and include nonsubstan-
tive editorial and formatting changes to conform the section to
the agency's current style and to improve the rule's clarity and
readability. The proposed amendments are necessary to ease
administrative barriers for legal beneficiaries to claim the bene-
fits to which they are entitled, and to ensure that, regardless of
the way the claim was initially filed, DWC receives the documen-
tation necessary to process the claim effectively and efficiently.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Deputy Commissioner for Claims and Customer Services
Erica De La Cruz has determined that during each year of the first
five years the proposed amendments are in effect, there will be
no measurable fiscal impact on state and local governments as
a result of enforcing or administering the section, other than that
imposed by the statute. This determination was made because
the proposed amendments do not add to or decrease state rev-
enues or expenditures, and because local governments are not
involved in enforcing or complying with the proposed amend-
ments.

Ms. De La Cruz does not anticipate a measurable effect on local
employment or the local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed amendments are in effect, Ms. De La
Cruz expects that enforcing and administering the proposed
amendments will have the public benefits of ensuring that
DWC's rules conform to Labor Code §§408.182 and 409.007,
as amended by HB 2314, 88th Legislature, Regular Session
(2023); enhancing regulatory efficiency, consistency, and trans-
parency; and enabling legal beneficiaries to file claims for death
benefits with fewer opportunities for the process to go awry.

Ms. De La Cruz expects that the proposed amendments will
not increase the cost to comply with Labor Code §§408.182 and
409.007, as amended by HB 2314, 88th Legislature, Regular
Session (2023), because they do not impose requirements be-
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yond those in the statute or that exist in current rules. Instead,
they cross-reference the associated rule for insurance carriers
that receive notices of death or claims for death benefits (Chap-
ter 124, §124.8 of this title); clarify how legal beneficiaries may
file claims, consistent with the statute and other rules about no-
tice to insurance carriers; and outline what happens after filing.

HB 2314 amended Labor Code §§408.182 and 409.007 to
enable eligible beneficiaries to file claims for death benefits with
DWC or an insurance carrier, and imposed recordkeeping and
notice requirements on insurance carriers that receive those
claims. As a result, any cost associated with the rule does not
result from the enforcement or administration of the proposed
amendments.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. DWC has determined that the proposed
amendments will not have an adverse economic effect or a
disproportionate economic impact on small or micro businesses,
or on rural communities because the proposed amendments
implement legislation, clarify filing requirements, and make
editorial changes for plain language and agency style. They
do not change the people the rule affects or impose additional
costs. As a result, and in accordance with Government Code
§2006.002(c), DWC is not required to prepare a regulatory
flexibility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. DWC has determined that this proposal does not
impose a possible cost on regulated persons. In addition, no
additional rule amendments are required under Government
Code §2001.0045 because the proposed amendments to
§122.100 are necessary to implement legislation. The proposed
amendments implement Labor Code §§408.182 and 409.007,
as amended by HB 2314, 88th Legislature, Regular Session
(2023).

GOVERNMENT GROWTH IMPACT STATEMENT. DWC has
determined that for each year of the first five years that the
proposed amendments are in effect, the proposed rule:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will not create a new regulation;

- will expand, limit, or repeal an existing regulation;

- will not increase or decrease the number of individuals subject
to the rule's applicability; or

- will not positively or adversely affect the Texas economy.

DWC made these determinations because the amendments to
the rule are necessary to implement HB 2314. The amended
rule does not affect additional persons or create duties beyond
those the statute imposes.

TAKINGS IMPACT ASSESSMENT. DWC has determined that
no private real property interests are affected by this proposal,
and this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or

require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. DWC will consider any
written comments on the proposal that DWC receives no later
than 5 p.m., Central time, on October 30, 2023. Send your
comments to RuleComments@tdi.texas.gov; or to Texas De-
partment of Insurance, Division of Workers' Compensation, Le-
gal Services, MC-LS, PO Box 12050, Austin, Texas 78711-2050.

DWC will also consider written and oral comments on the pro-
posal in a public hearing at 11 a.m., Central time, on October
24, 2023. The hearing will take place remotely. DWC will pub-
lish details of how to view and participate in the hearing on the
agency website at www.tdi.texas.gov/alert/event/index.html.

STATUTORY AUTHORITY. DWC proposes amended §122.100
under Labor Code §§408.182, 409.007, 402.00111, 402.00116,
and 402.061.

Labor Code §408.182, as amended by HB 2314, 88th Legis-
lature, Regular Session (2023), provides for the distribution of
death benefits to eligible beneficiaries of a deceased employee,
when a compensable injury to the employee results in death, and
allows an eligible parent to file a claim with DWC or an insurance
carrier.

Labor Code §409.007, as amended by HB 2314, 88th Legisla-
ture, Regular Session (2023), requires a person to file a claim
for death benefits with DWC or an insurance carrier; and pro-
vides that, on receiving such a claim, the insurance carrier must,
in the form and manner DWC prescribes, create and maintain a
record documenting receipt of the claim and provide written no-
tice to DWC that the person filed the claim.

Labor Code §402.00111 provides that the commissioner of work-
ers' compensation shall exercise all executive authority, includ-
ing rulemaking authority under Title 5 of the Labor Code.

Labor Code §402.00116 provides that the commissioner of work-
ers' compensation shall administer and enforce this title, other
workers' compensation laws of this state, and other laws grant-
ing jurisdiction to or applicable to DWC or the commissioner.

Labor Code §402.061 provides that the commissioner of work-
ers' compensation shall adopt rules as necessary to implement
and enforce the Texas Workers' Compensation Act.

CROSS-REFERENCE TO STATUTE. The amendments to
§122.100 implement Labor Code §8§408.182 and 409.007,
as amended by HB 2314, 88th Legislature, Regular Session
(2023).

§122.100.  Claim for Death Benefits

(a) Filing. For [In erder for] a legal beneficiary, other than the
subsequent injury fund, to receive the benefits available because [as a
consequence] of the death of an employee that [whieh] results from a
compensable injury, a person must [shall] file a written claim for death
benefits [compensation with the Division] within one year after the date
of the employee's death.

(b) Aninsurance carrier that receives a claim for death benefits
under this section must comply with §124.8 of this title (relating to
Receipt, Records, and Notice of Death or Claim for Death Benefits).

(c) [} Form and information requirements. The claim
should be submitted to the division or insurance carrier [Division]
either on paper or via electronic transmission, in the form, format, and
manner prescribed by the division [Btvister], and should include the
following:
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(1) the potential beneficiary's [elaimant's] name, address,
telephone number (if any), Social Security [seecial seeurity] number,
and relationship to the deceased employee;

(2) the deceased employee's name, last address, Social Se-
curity [seeial seeurity] number (if known) and workers' compensation
claim number (if any); and

(3) other information, as follows:

(A) adescription of the circumstances and nature of the
injury (if known);

(B) the name and location of the employer at the time
of the injury;

(C) the date of the compensable injury, and date of
death; and

(D) other known legal beneficiaries.

(d) [€e)] Required documents. A potential beneficiary must
[elaimant shall] file with the division or insurance carrier [Division|
a copy of the deceased employee's death certificate and any additional
documentation or other evidence that establishes that the potential ben-
eficiary [elaimant] is a legal beneficiary of the deceased employee.

(1) Ifthe claim is filed [with the Divisten] in paper format,
the additional evidence regarding legal beneficiary status must [shal]
be filed at the same time as the claim.

(2) If the claim is filed via electronic transmission, the ad-
ditional evidence regarding legal beneficiary status may be filed sepa-
rately in paper or electronic format and sent either by mail, facsimile,
[er] hand delivery, or secure upload.

(e) [€&)] One claim per person. Each person must file a sepa-
rate claim for death benefits, unless the claim expressly includes or is
made on behalf of another person.

(f) [€e)] Deadline. Failure to file a claim for death benefits
within one year after the date of the employee's death bars [shall bar]
the claim of a legal beneficiary, other than the subsequent injury fund,
unless:

(1) that legal beneficiary is a minor or otherwise legally
incompetent;

(2) except as provided by paragraph (3) of this subsection,
good cause exists for failure to file the claim on time [in & timely man-
ner|; or

(3) for a legal beneficiary who is an eligible parent as de-
fined by §132.6(e) of this title (relating to Eligibility of Other Surviving
Dependents and Eligible Parents To Receive Death Benefits), the par-
ent submits proof satisfactory to the commissioner [Cemmissioner of
Workers' Compensation] of a compelling reason for the delay in filing
the claim for death benefits.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2023.

TRD-202303406

Kara Mace

General Counsel

Texas Department of Insurance, Division of Workers' Compensation
Earliest possible date of adoption: October 29, 2023

For further information, please call: (512) 804-4703

¢ ¢ ¢

CHAPTER 124. INSURANCE CARRIERS:
NOTICES, PAYMENTS, AND REPORTING
SUBCHAPTER A. INSURANCE CARRIERS:
REQUIRED NOTICES AND MODES OF
PAYMENT

28 TAC §124.8

INTRODUCTION. The Texas Department of Insurance, Di-
vision of Workers' Compensation (DWC) proposes new 28
TAC §124.8, Receipt, Records, and Notice of Death or Claim
for Death Benefits. Section 124.8 implements Labor Code
§8408.182 and 409.007, as amended by House Bill (HB) 2314,
88th Legislature, Regular Session (2023).

EXPLANATION. New §124.8 is necessary to implement HB
2314. HB 2314 amended Labor Code §§408.182 and 409.007
to enable eligible beneficiaries to file claims for death benefits
with DWC or an insurance carrier, and imposed recordkeeping
and notice requirements on insurance carriers that receive
those claims.

Section 124.8 cross-references the associated rule for benefi-
ciaries filing claims for death benefits (Chapter 122, §122.100
of this title, with proposed amendments to implement HB 2314)
for consistency and ease of use, and clarifies an insurance car-
rier's obligations, consistent with associated rules for electronic
data transactions and other existing rules. It requires an insur-
ance carrier that sends a plain-language notice of potential en-
tittement to workers' compensation death benefits to a potential
beneficiary under existing rules to also send a copy of that notice
to DWC.

New §124.8 is necessary to ensure that, if an insurance car-
rier receives a notice of death or a claim for death benefits, the
insurance carrier knows what the requirements for recordkeep-
ing and notice to DWC are. It is also necessary to ensure that
procedures for receiving information from claimants, maintain-
ing records, and transmitting information to DWC are as consis-
tent as possible with procedures for other similar situations and
with other rules to enhance compliance and reduce confusion.
Finally, new §124.8 is necessary to ensure that DWC has the
information needed to identify potential claims for death benefits
and potential beneficiaries. Having that information is necessary
for DWC to ensure that the potential beneficiaries have access
to DWC's outreach services, and that insurance carriers have
the information they need to process the claims efficiently.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Deputy Commissioner for Claims and Customer Services
Erica De La Cruz has determined that during each year of the
first five years the proposed new section is in effect, there will be
no measurable fiscal impact on state and local governments as
a result of enforcing or administering the section, other than that
imposed by the statute. This determination was made because
the proposed new section does not add to or decrease state rev-
enues or expenditures, and because local governments are not
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involved in enforcing or complying with the proposed new sec-
tion.

Ms. De La Cruz does not anticipate a measurable effect on local
employment or the local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed new section is in effect, Ms. De La Cruz
expects that enforcing and administering the proposed new sec-
tion will have the public benefits of ensuring that DWC's rules
conform to Labor Code §§408.182 and 409.007, as amended
by HB 2314, 88th Legislature, Regular Session (2023); enhanc-
ing regulatory efficiency, consistency, and transparency; and en-
abling legal beneficiaries to file claims for death benefits with
fewer opportunities for the process to go awry.

Ms. De La Cruz expects that the proposed new section will not
increase the cost to comply with Labor Code §§408.182 and
409.007, as amended by HB 2314, 88th Legislature, Regular
Session (2023), because it does not impose requirements be-
yond those in the statute or that exist in current rules. Instead,
it cross-references the associated rule for beneficiaries filing
claims for death benefits (Chapter 122, §122.100 of this title) for
consistency and ease of use, and clarifies an insurance carrier's
obligations, consistent with associated rules for electronic data
transactions and other existing rules. In addition, the insur-
ance carriers' ability to send documents to DWC electronically
minimizes any possible cost from the requirement in the rule
to send DWC a copy of the plain-language notice to potential
beneficiaries.

HB 2314 amended Labor Code §§408.182 and 409.007 to
enable eligible beneficiaries to file claims for death benefits with
DWC or an insurance carrier, and imposed recordkeeping and
notice requirements on insurance carriers that receive those
claims. As a result, any cost associated with the rule does not
result from the enforcement or administration of the proposed
new section.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. DWC has determined that the proposed new
section will not have an adverse economic effect or a dispropor-
tionate economic impact on small or micro businesses, or on ru-
ral communities because the proposed new section implements
legislation and clarifies insurance carriers' obligations on receiv-
ing a claim for death benefits. The proposed new section does
not change the people the statute affects or impose additional
costs. As a result, and in accordance with Government Code
§2006.002(c), DWC is not required to prepare a regulatory flex-
ibility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. DWC has determined that this proposal does not
impose a possible cost on regulated persons. In addition, no
additional rule amendments are required under Government
Code §2001.0045 because proposed new §124.8 is necessary
to implement legislation. The proposed rule implements Labor
Code §§408.182 and 409.007, as amended by HB 2314, 88th
Legislature, Regular Session (2023).

GOVERNMENT GROWTH IMPACT STATEMENT. DWC has
determined that for each year of the first five years that the
proposed amendments are in effect, the proposed rule:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will create a new regulation;
- will not expand, limit, or repeal an existing regulation;

- will not increase or decrease the number of individuals subject
to the rule's applicability; or

- will not positively or adversely affect the Texas economy.

DWC made these determinations because the new rule is neces-
sary to implement HB 2314. It does not affect additional persons
or create duties beyond those the statute imposes.

TAKINGS IMPACT ASSESSMENT. DWC has determined that
no private real property interests are affected by this proposal,
and this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. DWC will consider any
written comments on the proposal that DWC receives no later
than 5 p.m., Central time, on October 30, 2023. Send your
comments to RuleComments@tdi.texas.gov; or to Texas De-
partment of Insurance, Division of Workers' Compensation, Le-
gal Services, MC-LS, P.O. Box 12050, Austin, Texas 78711-
2050.

DWC will also consider written and oral comments on the pro-
posal in a public hearing at 11 a.m., Central time, on October
24, 2023. The hearing will take place remotely. DWC will pub-
lish details of how to view and participate in the hearing on the
agency website at www.tdi.texas.gov/alert/event/index.html.

STATUTORY AUTHORITY. DWC proposes new §124.8 under
Labor Code §§408.182, 409.007, 402.00111, 402.00116, and
402.061.

Labor Code §408.182, as amended by HB 2314, 88th Legis-
lature, Regular Session (2023), provides for the distribution of
death benefits to eligible beneficiaries of a deceased employee,
when a compensable injury to the employee results in death, and
allows an eligible parent to file a claim with DWC or an insurance
carrier.

Labor Code §409.007, as amended by HB 2314, 88th Legisla-
ture, Regular Session (2023), requires a person to file a claim
for death benefits with DWC or an insurance carrier; and pro-
vides that, on receiving such a claim, the insurance carrier must,
in the form and manner DWC prescribes, create and maintain a
record documenting receipt of the claim and provide written no-
tice to DWC that the person filed the claim.

Labor Code §402.00111 provides that the commissioner of work-
ers' compensation shall exercise all executive authority, includ-
ing rulemaking authority under Title 5 of the Labor Code.

Labor Code §402.00116 provides that the commissioner of work-
ers' compensation shall administer and enforce this title, other
workers' compensation laws of this state, and other laws grant-
ing jurisdiction to or applicable to DWC or the commissioner.

Labor Code §402.061 provides that the commissioner of work-
ers' compensation shall adopt rules as necessary to implement
and enforce the Texas Workers' Compensation Act.
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CROSS-REFERENCE TO STATUTE. New §124.8 implements
Labor Code §§408.182 and 409.007, as amended by HB 2314,
88th Legislature, Regular Session (2023).

§124.8.  Receipt, Records, and Notice of Death or Claim for Death
Benefits.
(a) Definition. In this section, "claim for death benefits" means

a claim that is filed under Chapter 122, Subchapter B, §122.100 of this
title.

(b) General requirements. An insurance carrier that receives a
notice of death in accordance with §132.17 of this title, or a claim for
death benefits must comply with all of the requirements in this chapter.

(c) Recordkeeping and notice. An insurance carrier in subsec-
tion (b) of this section must:

(1) send the division a copy of the plain-language notice
that the insurance carrier must provide to the potential beneficiary un-
der §132.17 of this title not later than the seventh day after receiving
the claim for death benefits.

(2) onreceiving a claim for death benefits, create and main-
tain a record documenting receipt of the claim for death benefits. The
record must include all of the information in the claim for death bene-
fits. The insurance carrier must maintain the record in accordance with
Chapter 102, §102.4 of this title.

(3) send the division a copy of a claim for death benefits the
insurance carrier receives from the potential beneficiary not later than
the seventh day after receiving it and include any other documents and
information the insurance carrier received.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2023.

TRD-202303407

Kara Mace

General Counsel

Texas Department of Insurance, Division of Workers' Compensation
Earliest possible date of adoption: October 29, 2023

For further information, please call: (512) 804-4703

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 58. OYSTERS, SHRIMP, AND
FINFISH

SUBCHAPTER A. STATEWIDE OYSTER
FISHERY PROCLAMATION

31 TAC §58.21

The Texas Parks and Wildlife Department proposes an amend-
ment to 31 TAC §58.21, concerning Taking or Attempting to Take
Oysters from Public Oyster Beds: General Rules.

The proposed amendment would temporarily prohibit the har-
vest of oysters for two years within the boundaries of restoration
areas on two reefs: one site in Conditionally Approved Area
TX-7 in Galveston Bay (East Redfish Reef, approximately 42.6
acres), and one site in Conditionally Approved Area TX-6 in
Galveston Bay (North Dollar Reef, 21.8 acres). The proposed
amendment would temporarily close a total of 64.4 acres of
oyster reef for two years. The Texas Department of State Health
Services (DSHS) regulates shellfish sanitation and designates
specific areas where oysters may be harvested for human
consumption. The designation of "Conditionally Approved" or
"Approved" is determined by DSHS.

The temporary closures will allow for the planting of oyster cultch
to repopulate in those areas and enough time for those oysters
to reach legal size for harvest. Oyster cultch is the material to
which oyster spat (juvenile oysters) attach in order to create an
oyster bed.

Under Parks and Wildlife Code, §76.115, the department may
close an area to the taking of oysters when the commission finds
that the area is being overworked or damaged or the area is to
be reseeded or restocked. Oyster reefs in Texas have been im-
pacted due to drought, flooding, and hurricanes (Hurricane lke,
September 2008 and Hurricane Harvey, August 2017), as well as
high harvest pressure. The department's oyster habitat restora-
tion efforts to date have resulted in a total of approximately 1,709
acres of oyster habitat returned to productive habitat within these
bays.

Over $3.4 million from the Coronavirus Aid, Relief, and Eco-
nomic Security (CARES) Act, administered through the Gulf
States Marine Fisheries Commission (GSMFC), was awarded
to TPWD to restore oyster habitat to offset impacts to com-
mercial oyster fisheries from decreased landings, workforce,
and demand for oysters resulting from COVID-19. Funding
was also generated as a result of the passage of House Bill
51 (85th Legislature, 2017), which included a requirement that
certified oyster dealers re-deposit department-approved cultch
materials in an amount equal to thirty percent of the total volume
of oysters purchased in the previous license year. Additionally,
Shell Oil and Gas has donated $50,000 to the Galveston Bay
oyster restoration project. These funds will be used to restore
approximately 21 acres on East Redfish Reef and nine acres
on North Dollar Reef. Oyster abundance on these reefs has
severely declined over time, and the portion of the reefs se-
lected for restoration is characterized by degraded substrates.
These sites were selected in collaboration with the commer-
cial oyster industry, which provided input on site prioritization
through a series of workshops. Commercial oyster industry
representatives also accompanied TPWD on site surveys to
determine the suitability of the substrate for restoration. The
restoration activities will focus on establishing stable substrate
and providing suitable conditions for spat settlement and oyster
bed development.

Dakus Geeslin, Deputy Director, Coastal Fisheries Division, has
determined that for each of the first five years that the rule as
proposed is in effect, there will be no fiscal implications to state
or local governments as a result of administering or enforcing
the rule.

Mr. Geeslin also has determined that for each of the first five
years that the rule as proposed is in effect, the public benefit an-
ticipated as a result of enforcing or administering the proposed
rule will be the dispensation of the agency's statutory duty to pro-
tect and conserve the fisheries resources of this state; the duty
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to equitably distribute opportunity for the enjoyment of those re-
sources among the citizens; the execution of the commission's
policy to maximize recreational opportunity within the precepts
of sound biological management practices; the potential for in-
creased oyster production by repopulating damaged public oys-
ter reefs and allowing these oysters to reach legal size and sub-
sequent recreational and commercial harvest; and providing pro-
tection from harvest to a reef complex thus establishing a con-
tinual supply of oyster larvae to colonize oyster habitat within the
bay system.

Under provisions of Government Code, Chapter 2006, a state
agency must prepare an economic impact statement and a regu-
latory flexibility analysis for a rule that may have an adverse eco-
nomic effect on small businesses and micro-businesses. Those
guidelines state that an agency need only consider a proposed
rule's "direct adverse economic impacts" to small businesses
and micro-businesses to determine if any further analysis is re-
quired. For that purpose, the department considers "direct eco-
nomic impact" to mean a requirement that would directly impose
recordkeeping or reporting requirements; impose taxes or fees;
resultin lost sales or profits; adversely affect market competition;
or require the purchase or modification of equipment or services.
The department has determined that because the areas desig-
nated for closure have been degraded to the extent that they
no longer support any commercial exploitation, the closures ef-
fected by the proposed rules will not result in direct adverse eco-
nomic impacts to any small business, microbusiness, or rural
community. The department does note, however, that numer-
ous areas previously closed (South Redfish Reef, Texas City 1,
Texas City 2, Hanna's Reef, and Middle Reef), are now home to
healthy populations of oysters that have reached legal size and
may be harvested by both recreational and commercial users.

There will be no adverse economic effect on persons required to
comply with the rule as proposed.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

The department has determined that the proposed rule is in
compliance with Government Code, §505.11 (Actions and Rule
Amendments Subject to the Coastal Management Program).

In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rule as proposed,
if adopted, will neither create nor eliminate a government pro-
gram; not result in an increase or decrease in the number of
full-time equivalent employee needs; not result in a need for
additional General Revenue funding; not affect the amount of
any fee; not create a new regulation; will expand an existing
regulation (by creating new area closures); neither increase nor
decrease the number of individuals subject to regulation; and
not positively or adversely affect the state's economy.

Comments on the proposed rule may be submitted to Hanna
Bauer, Texas Parks and Wildlife Department, 4200 Smith

School Road, Austin, Texas 78744; (512) 389-8255; email:
cfish@tpwd.texas.gov, or via the department website at
www.tpwd.texas.gov.

The amendment is proposed under Parks and Wildlife Code,
§76.301, which authorizes the commission to regulate the taking,
possession, purchase and sale of oysters, including prescribing
the times, places, conditions, and means and manner of taking
oysters.

The proposed amendment affects Parks and Wildlife Code,
Chapter 76.

§58.21.  Taking or Attempting to Take Oysters from Public Oyster
Beds: General Rules.

(a) - (b) (No change.)
(c) Area Closures.

(1) (No change.)

(2) No person may take or attempt to take oysters within
an area described in this paragraph. The provisions of subparagraphs
(A)(1)-(ii) cease effect on November 1, 2025. The provisions of sub-
paragraph (A)(iii) and (B) of this paragraph cease on November 1,
2024.[The provisions of subparagraphs (AYH-(v) and (B) of this para-
graph eease effeet on November 15 2023. The provisions of subpara-
graph (A) {vii) and (B) cease on November 15 2024:]

(A) Galveston Bay.

(i) East Redfish Reef. The area within the bound-
aries of a line beginning at 29° 30' 10.95"N, 94° 49' 29.21"W
(29.503043, -94.824781, corner marker buoy A); thence to 29° 30'
16.31"N, 94° 49' 15.68"W (29.50453, -94.821024, corner marker
buoy B); thence to 29° 30' 03.79"N, 94° 49' 08.97"W (29.501053,
-94.819161, corner marker buoy C); thence to 29° 29' 58.12"N, 94° 49'
22.24"W (29.49948, -94.822844, corner marker buoy D); thence back
to corner marker buoy A.

(ii) North Dollar Reef. = The area within the
boundaries of a line beginning at 29° 27' 36.09"N, 94° 54' 24.97"W
(29.460025, -94.873606, corner marker buoy A); thence to 29° 27'
43.72"N, 94° 52' 09.05"W (29.462146, -94.86918, corner marker
buoy B); thence to 29° 27' 38.66"N, 94° 52' 05.80"W (29.460738,
-94.868278, corner marker buoy C); thence to 29° 27' 30.93"N, 94° 52'
21.71"W (29.458593, -94.872699, corner marker buoy D); and thence
back to corner marker buoy A.

boundaries of a line beginning at 29° 38' 26.2"N, 94° 51' 53.1"W
{29-640616°N; -94.864753°W: corner marker buey A); thenee; to
29° 38' 22.9"N, 94° 51" 48.7"W (29.639701°N, -94.863539°W;
corner marker buey B); thenee to 29° 38' 17.9"N; 94° 51! 49.8"W
{29:638304°N; -94.863857°W: corner marker buey €); thence to
29° 38" 13.2"N, 94° SI' S0.1"W (29.636994°N, -94.863926°W:
corner marker buey D); thenee to 29° 38' 10-1"N; 94° 51' 53 2"W
29:636131°N; -94.864777°VW: corner marker buey E); thenee to 29°
ma%kerbaeyF}and%heneebaekteeemerma%kerbaeyA&

1) Trinity Harvestable Reef 1. The area within
the boundaries of a line beginning at 29° 38' 56.2"N, 94° 51' 34.4"W
{29-648936°N; -94.859552°W: corner marker buoy A); thenee; to
29° 38" 58.8"N, 94° SI' 29.5"W (29.649673°N, -94.858202°W:
corner marker buoy B); thenee to 29° 38' 554"N; 94° 51 27.1"W
29:648733°N; -94.857531°W: corner marker buey ©); thence to
29° 38 56.7"N, 94° 51' 24.8"W (29.649075°N, -94.856906°W;
corner marker buey D); thenee to 29° 38' 50.5"N; 94° 51' 20.5"W
29:647369°N; -94.855690°W: corner marker buey E); thenee to 29°
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marker buoy F); and thence back to corner marker buoy A.]

the boundaries of a line beginning at 29° 36' 47.0"N; 94° 52' 23.7"W
29-613063°N; -94.873269°W: corner marker buoy A); thenee; to
29° 36' 372"N; 94° 52! 22.9"W (29.610327°N, -94.873046°W:
corner marker buoy B); thenece to 29° 36' 36.7'N; 94° 52' 3L "W
29-610187°N; -94.875306°W: corner marker buey €); thenee to 29°
36" 46.5"N, 94° 52' 31.9"W (29.612924°N, -94.875529°W; corner
marker buoy D); and thence back to corner marker buey A}

a line beginning at 29° 27' 30.44"N, 94° 52' 03.23"W (29.458456°N,
-94-867565°W; eerner marker buoy A); thenee; to 29° 27" 32.83'N;
94° 51" 59.91"W (29.459121°N, -94.866643°W., corner marker buoy
B): thence, to 29° 27" 29.13"N, 94° 51' 52.67"W (29.458094°N,
-94.864632°W. corner marker buoy ©); thenee; to 29° 27" 15.67'N;
94° 51" 53.44"W (29.454535°N, -94.864846°W, corner marker buoy
D); thence, to 29° 27' 04.04"N, 94° 52' 08.47"W (29.451124°N,
-94-869021°W, corner marker buoy E) ; and thenee back to eorner
marker buoy A.]

boundaries of a line beginning at 29° 30' 33.76"N; 94° 53' 17.07"W
(29.509379°N, -94.888077°W, corner marker buoy A); thence, to
29° 30" 27.89"N; 94° 53' 4439"W (29.507749°N, -94.895666°W;
corner marker buoy B); thence, to 29° 30" 17.10"N, 94° 53' 41.73"W
(29.504752°N, -94.894926°W, corner marker buoy C); thence, to 29°
mafkerbueyD}aﬁdtheﬂeebaekteeeﬂ}ermafkerbueyA—}

Pepper Grove Reef - Middle Site. The area
within the boundaries of a line beginning at 29° 29' 15.83"N, 94°
A); thence, to 29° 29' 15.93"N, 94° 39' 52.30"W (29.487760°N,
-94.66453°VW. corner marker buoy B); thenee; to 29° 29' H481H'N;
94° 39" 52.28"W (29.487450°N, -94.664525°W, corner marker buoy
C); thence, to 29° 29" 14.71"N, 94° 40' 00.99"W (29.487422°N,
-94.666944°W, corner marker buoy D) ; and thenece back to corner
marker buoy A

(iii) [64D] Dollar Reef HSE Mitigation Site. The
area within the boundaries of a line beginning at 29° 27' 22.92"N,
94° 53' 46.44"W (29.456367°N, -94.896233°W, corner marker buoy
A); thence to, 29° 27" 13.62"N, 94° 53" 23.80"W (29.453784°N,
-94.889944°W, corner marker buoy B); thence to, 29° 26' 51.77"N,
94° 53' 40.51"W (29.447713°N, -94.894587°W, corner marker buoy
C); thence to, 29° 27' 18.96"N, 94° 53' 49.96"W (29.455265°N,
-94.897211°W, corner marker buoy D); and thence back to corner
marker buoy A.

HB) Matagorda Bay System - Keller Bay Reefs: The
area within the boundaries of a line beginning at 28° 36' 16.7"N, 96°
A); thenee; from 28° 26' 16:7'N; 96° 28' 40:.933"W (28:604659°N;
-96.478037°W, corner marker buoy B); thence, from 28° 36' 5.31"N,
96° 28' 48.95"W (28.601476°N, -96.480265°W, corner marker buoy
©); thenee; from 28° 35' 56.2"N; 96° 28" 39.94"W (28.598953°N,
-96.477761°W, corner marker buoy D); thence, from 28° 35' 55.9"N,
96° 28' 21.9"W (28 .598886°N; -96.47275°W, corner marker buoy E);
and thence back to corner marker buoy A.]

(B) [€©)] Espiritu Santo Bay- Josephine's Reef. The
area within the boundaries of a line beginning at 28° 18'42.6"N, 96° 35'
48.9"W (28.311833°N, -96.596916°W; corner marker buoy A); thence,
to 28° 18' 34.7"N, 96° 35' 42.0"W (28.309651°N, -96.594988°W;
corner marker buoy B); thence to 28° 18' 22.1"N, 96° 36' 00.3"W

(28.306142°N, -96.600075°W; corner marker buoy C); thence to 28°
18' 30.0"N, 96° 36' 07.2"W (28.308324°N, -96.602004°W; corner
marker buoy D); and thence back to corner marker buoy A.

(C) [(®)] Christmas Bay, Brazoria County.

(D) [(B)] Carancahua Bay, Calhoun and Matagorda
County.

(E) [@®]Powderhorn Lake, Calhoun County.

(F) [€&)] Hynes Bay, Refugio County.

(G) [ED] St. Charles Bay, Aransas County.

(H) [®] South Bay, Cameron County.

(I) [P] Mesquite Bay, Aransas and Calhoun counties.

(J) [€K)] Carlos Bay, Aransas County. The area within
the boundaries of Carlos Bay from the border of Mesquite Bay to a
line beginning at 28° 06' 52.19"N, 96° 55' 32.52"W (28.11450°N,
-96.92570°W) and ending at 28° 06' 38.19"N, 96° 53' 17.41"W
(28.11061°N, -96.88817°W).

(K) [(5)] Ayres Bay, Calhoun County. The area within
the boundaries of Ayres Bay from the border of Mesquite Bay to a
line beginning at 28° 12' 50.18"N, 96° 48' 44.53"W (28.21394°N,
-96.81237°W) and ending at 28° 11' 17.05"N, 96° 47' 32.38"W
(28.18807°N, -96.79233°W).

(L) [@M)] Areas along all shorelines extending 300 feet
from the water's edge, including all oysters (whether submerged or not)
landward of this 300-foot line.

&

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 18,
2023.

TRD-202303461

James Murphy

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: October 29, 2023
For further information, please call: (512) 389-4775

¢ L4 ¢
CHAPTER 65. WILDLIFE

The Texas Parks and Wildlife Department proposes amend-
ments to 31 TAC §§65.88, 65.91, 65.92, 65.95, 65.97, and
65.98, concerning Disease Detection and Response, and
65.605, 65.608, and 65.611, concerning Deer Breeder Permits.

The proposed amendments would function collectively to refine
surveillance efforts as part of the agency's effort to manage
chronic wasting disease (CWD).

CWD is a fatal neurodegenerative disorder that affects some
cervid species, including white-tailed deer, mule deer, elk, red
deer, sika, and their hybrids (referred to collectively as suscepti-
ble species). It is classified as a TSE (transmissible spongiform
encephalopathy), a family of diseases that includes scrapie
(found in sheep), bovine spongiform encephalopathy (BSE,
found in cattle and commonly known as "Mad Cow Disease"),
and variant Creutzfeldt-Jakob Disease (vCJD) in humans.
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Much remains unknown about CWD, although robust efforts to
increase knowledge are underway in many states and countries.
The peculiarities of its transmission (how it is passed from animal
to animal), infection rate (the frequency of occurrence through
time or other comparative standard), incubation period (the time
from exposure to clinical manifestation), and potential for trans-
mission to other species are still being investigated. Currently,
scientific evidence suggests that CWD has zoonotic potential;
however, no confirmed cases of CWD have been found in hu-
mans. Consequently, both the Centers for Disease Control and
Prevention and the World Health Organization strongly recom-
mend testing animals taken in areas where CWD exists, and if
positive, recommend not consuming the meat. What is known
is that CWD s invariably fatal to certain species of cervids and
is transmitted both directly (through animal-to-animal contact)
and indirectly (through environmental contamination). If CWD is
not contained and controlled, the implications of the disease for
Texas and its multi-billion-dollar ranching, hunting, wildlife man-
agement, and real estate economies could be significant.

The department has engaged in several rulemakings over the
years to address the threat posed by CWD, including rules to
designate a system of zones in areas where CWD has been con-
firmed. The purpose of those CWD zones is to determine the ge-
ographic extent and prevalence of the disease while containing
it by limiting the unnatural movement of live CWD-susceptible
species as well as the movement of carcass parts.

The department's response to the emergence of CWD
in captive and free-ranging populations is guided
by the departments CWD Management Plan (Plan)
https://tpwd.texas.gov/huntwild/wild/diseases/cwd/plan.phtml.
Developed in 2012 in consultation with the Texas Animal Health
Commission (TAHC), other governmental entities and conser-
vation organizations, and various advisory groups consisting
of landowners, hunters, deer managers, veterinarians, and
epidemiologists, the Plan sets forth the department's CWD
management strategies and informs regulatory responses to
the detection of the disease in captive and free-ranging cervid
populations in the state of Texas. The Plan is intended to
be dynamic; in fact, it must be so in order to accommodate
the growing understanding of the etiology, pathology, and
epidemiology of the disease and the potential management
pathways that emerge as it becomes better understood through
time. The Plan proceeds from the premise that disease
surveillance and active management of CWD once it is detected
are critical to containing it on the landscape.

As noted previously in this preamble, the department has been
engaged in a long-term effort to stem the spread of CWD; how-
ever, by 2021 it was apparent that more robust measures were
warranted because CWD was still being detected in additional
deer breeding facilities, as well as on multiple release sites as-
sociated with CWD-positive deer breeding facilities. The com-
mission adopted those rules, which require higher rates of test-
ing, ante-mortem (live-animal) testing of breeder deer prior to
release, and enhanced recordkeeping and reporting measures,
in December of 2021 (46 TexReg 8724). This year is the first full
year of the applicability of those measures.

In the last six months the department has encountered an
unprecedented increase in CWD detections, which is directly
attributable to the regulatory actions taken in December 2021
to tighten the agency's CWD surveillance measures. Since that
time, CWD has been detected in an additional 13 deer breeding
facilities, two release sites associated with CWD-positive deer

breeding facilities, and one free-ranging deer in a new area
where CWD had not been previously detected. Department
records indicate that within the last five years those breed-
ing facilities transferred over 9,700 deer to other breeding
facilities, release sites, and Deer Management Permit (DMP)
sites. All those locations are therefore directly connected to the
CWD-positive facilities and are subsequently of epidemiological
concern. Additionally, 583 deer breeding facilities received deer
from one or more of the directly connected breeding facilities,
which means those facilities (referred to as "Tier 1" facilities)
are indirectly connected to the positive facilities and are also of
epidemiological concern because they have received exposed
deer that were in a trace-out breeding facility.

In response to the magnitude and potential severity of this sit-
uation, the department on July 24, 2023, filed emergency rules
to require the ante-mortem testing of test-eligible deer prior to
transfer from a breeding facility to another breeding facility and
to prohibit the removal of required permanent identification for
any reason other than provided by statute. Those measures are
included in this proposed rulemaking.

The proposed amendment to §65.88, concerning Deer Carcass
Movement Restrictions, would streamline and simplify regula-
tions governing the post-harvest transportation of deer taken by
hunters in CWD management zones. Because CWD prions (the
infectious agents that causes CWD) are known to be present
in tissues of infected animals, especially brain, spinal cord and
viscera, the department believes that care should be taken with
respect to the treatment of carcasses of animals taken within a
CWD management zone. Under current rule, a deer taken in a
CWD management zone cannot be transported from the zone
unless it has been processed as required by the section. The
department has determined that the current rules can be modi-
fied to allow the movement of unprocessed carcasses from man-
agement zones to a final destination (the possessor's permanent
residence or cold storage/processing facility) or taxidermist, pro-
vided it has been first presented at a department check station
for tissue sample removal, which will allow the department to
conduct disease surveillance and provide a method for notify-
ing hunters in the event that an animal tests positive for CWD.
The proposed amendment would also impose statewide carcass
disposal measures, to consist of disposal of all deer parts not
retained for cooking, storage, or taxidermy purposes to be dis-
posed of (directly or indirectly) at a landfill permitted by the Texas
Commission on Environmental Quality to receive such wastes,
by interment at a depth of no less than three feet below the nat-
ural surface of the ground and covered with at least three feet of
earthen material, or by being returned to the property where the
animal was harvested. The department has determined that in
light of the recent spate of CWD detections in deer breeding fa-
cilities (which are extensively epidemiologically interconnected
and the source of deer released at hundreds of locations across
the state), a statewide carcass disposal rule will be beneficial by
limiting and ideally eliminating the careless, haphazard, or inad-
equate disposal of potentially infectious tissues, thus mitigating
the potential spread of CWD.

The proposed amendment to §65.91, concerning General Provi-
sions, would eliminate an exception in that provision for nursery
facilities. As noted in the discussion of the proposed amendment
to §65.95, concerning Movement of Breeder Deer, the depart-
ment is proposing to eliminate the practice of moving breeder
deer from deer breeding facilities to external facilities for nursing
purposes.
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The proposed amendment to §65.92, concerning CWD Testing,
would conform an internal citation in subsection (b) of that sec-
tion to comport it with proposed changes to other sections ef-
fected by this rulemaking.

The proposed amendment to §65.95, concerning Movement of
Breeder Deer, would alter the section to provide an internal ref-
erence, remove current provisions applicable to nursery facili-
ties, implement new provisions regarding the testing of breeder
deer being transferred between breeding facilities, impose a res-
idency requirement on breeder deer as a condition of transfer to
another breeding facility or to a release site, remove an internal
three-year limitation on the effectiveness of provisions governing
the release of breeder deer, strengthen provisions governing the
obligations of release-site owners in the event that a release site
is epidemiologically linked by trace-out to a positive breeding fa-
cility, prohibit the release of breeder deer prior to April 1 of the
year following birth, and provide for the suspension of participa-
tion in Managed Lands Deer Program activities for landowners
who fail to comply with provisions applicable to trace-out release
sites.

Current rules require a breeder deer to be the subject of an
ante-mortem test (a live-animal test) before it can be transferred
elsewhere for purposes of release. The proposed amendment
would expand this requirement to apply to transfers between
deer breeding facilities. The department has determined that in
light of the spate of recent detections of CWD in multiple deer
breeding facilities, it is not only prudent, but imperative to test all
breeder deer before they are moved between deer breeding fa-
cilities, which is intended to impose a testing protocol capable of
providing an acceptable probability of detecting CWD if it exists
in any given breeding facility.

For similar reasons, the proposed amendment would eliminate
the practice of transferring fawn deer from deer breeding facili-
ties to external facilities for nursing purposes. The practice was
considered to be an acceptable risk prior to the emergence of
CWD; however, given the steady and increasing discoveries of
CWD in deer breeding facilities across the state, the department
has determined that the practice should be stopped.

The proposed amendment would impose a residency require-
ment for deer within deer breeding facilities in order to provide
a minimum period of exposure to other deer within the facility,
which will facilitate the department's ability to more accurately
assess whether CWD exists in a facility, as well as to reduce the
probability of transmission of the disease to additional facilities
by transfer of deer that have recently been infected but have yet
to reach the stage of disease progression that allows the dis-
ease to be detectible through approved disease testing method-
ologies.

The proposed amendment would impose new requirements for
release sites that are epidemiologically connected to deer breed-
ing facilities where CWD has been detected. Under current rule,
the landowner of a release site that is epidemiologically con-
nected to a positive deer breeding facility is required to test ei-
ther 100 percent of all hunter-harvested deer at the release site
property or one hunter-harvested deer per released deer (if au-
thorized by a herd plan), whichever value is greater. Release
site owners are also required by rule to maintain a harvest log.
The department has determined that regulatory compliance at
release sites has been problematic, as some release site own-
ers have failed to conduct the required testing or maintain har-
vest logs as required. Although the department prohibits addi-
tional releases of deer at such sites unless approved by a herd

plan, the epidemiological value of the animals at a trace-out re-
lease site is significant. The recent detections mark a dramatic
increase in number and distribution of CWD-positive facilities
across the state since 2020. Records indicate 367 trace release
sites have received deer from these positive facilities and are of
epidemiological concern. Although the owners of trace release
sites are offered herd plans and placed under a hold order, herd
plans do not require harvest on that property, only that if a deer
is harvested a CWD sample must be collected and tested. The
lack of harvest leaves the department in a precarious situation to
mitigate potential spread of CWD to naive areas. Timely removal
of trace animals is critically important for CWD management.
Therefore, the department has determined that it is necessary
to require all trace deer at trace-out release sites to be removed
and tested within 60 days of notification by the department that
the site has been confirmed as a trace-out release site. In addi-
tion, the proposed amendment would eliminate the current provi-
sion allowing an alternative to 100 percent testing of hunter-har-
vested deer on trace-out release sites and require testing of all
hunter-harvested deer until a sufficient number and distribution
of samples has been achieved that would provide statistical con-
fidence that if CWD were present at a certain prevalence on
the release site, it would be detected. The proposed amend-
ments would enhance the department's ability to more quickly
assess whether exposed deer transferred from CWD-positive
deer breeding facilities have spread CWD to trace-out release
sites.

The proposed amendment also would eliminate current subsec-
tion (c)(6)(E), which imposed a three-year period of effectiveness
for the provisions of paragraph (6). In a rulemaking in 2021 (46
TexReg 8724), the commission imposed a three-year period of
effectiveness for ante-mortem testing of breeder deer prior to
release, with the understanding that should continuation of the
requirement be determined to be necessary, that decision would
be made as needed in the future. As noted previously in this pre-
amble, there has been an unprecedented significant increase in
the detection of CWD within deer breeding facilities and some
release sites associated with deer breeding facilities recently,
which not only necessitates the continuation of the provisions
of paragraph (6), but to do so indefinitely.

The proposed amendment also would provide that the owner
of a release site that is not in compliance with the applicable
provisions of Chapter 65, Subchapter B, Division 2 is ineligible
for enrollment or continued participation in the Managed Lands
Deer Program (MLDP) under Chapter 65, Subchapter A. The
MLDP is a conservation program that offers special privileges to
participants in exchange for conducting beneficial management
actions. The department reasons that an owner of a trace-out
release site who is unwilling to comply with CWD management
provisions should not be afforded the privilege of participation in
the program.

Finally, the proposed amendment would prohibit the release of
breeder deer prior to April 1 of the year following the year in which
the breeder deer is born, which is necessary to ensure that only
breeder deer bearing permanent identification are released at
release sites, which is necessary to facilitate expedited removal
and testing in epidemiological investigations.

The proposed amendment to §65.97, concerning Testing and
Movement of Deer Pursuant to a Triple T or TTP Permit, would
require tissue samples collected for the issuance of a TTP (Trap,
Transfer, and Process) permit to be submitted within seven days
of collection. One of the recent detections of CWD occurred in a
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deer that was trapped in Bexar County under the provisions of a
TTP permit. The TTP permit is used to remove surplus deer in
situations in which hunting is impractical or unfeasible, such as
in urban areas where discharge of firearms is prohibited. Typ-
ically, a TTP permit allows trapping activities between October
1 and March 31, and current rules require CWD test results to
be submitted by May 1 following completion of permitted activi-
ties.; however, there are no requirements on how quickly those
CWD samples must be submitted to the lab for testing. The de-
partment has determined that in light of the detection of CWD in
TTP deer, it is necessary to require tissue samples to be submit-
ted within seven days of collection, which will provide for quicker
department response in the event of detection.

[NOTE: The commission on August 24, 2023, adopted a pro-
posed amendment to §65.99, concerning Breeding Facilities
Epidemiologically Connected to Deer Infected with CWD; Pos-
itive Breeding Facilities. The previous day, the Work Session
of the commission authorized publication in the Texas Register
of an additional proposed amendment to that section, to be
deliberated for adoption at the November 2, 2023, meeting of
the commission. The rules of the Secretary of State (which
operates the Texas Register and maintains the Texas Admin-
istrative Code) require a proposed rule to either be withdrawn
or adopted and have taken effect before the same rule can be
proposed for subsequent amendment. Following the August
24, 2023, commission meeting, the department filed a notice of
adoption for §65.99 (August 30, 2023). That adoption will take
effect September 19, 2023, one day later than the submission
deadline for publication in the September 29, 2023, issue of the
Texas Register, which is the last issue of the Texas Register that
the proposed amendment to §65.99 can appear in and still be
considered for adoption at the November 2, 2023, commission
meeting. Because of the seriousness of the threat posed by
CWD, the department believes it is imperative not to defer
this rulemaking; therefore, this proposal has repackaged the
proposed amendment to §65.99 as an amendment to §65.98,
concerning Transition Provisions (and retitling the section ac-
cordingly), in order to provide the statutorily required 30-day
public comment period necessary to allow deliberation by the
commission for adoption in November, 2023. If adopted by the
commission, these provisions will be comported with §65.99 at
a later time.]

The proposed amendment to §65.98, concerning Transition Pro-
visions, would alter the timeframes for tissue sample collection
at deer breeding facilities designated by the department as Cate-
gory B facilities (facilities in which not all deer of epidemiological
concern are available). Those rules are currently contained in
§65.99(e), concerning. Effective epidemiological investigations
depend on specificity of time and place. Trace herds need to
be evaluated in a timely fashion, and, historically, whole-herd
testing requirements have been inconsistent with the timeliness
of testing. Furthermore, some breeding facilities in which the
date of last known exposure occurred within the 18 months prior
to epidemiological connection have either not conducted or not
submitted tests. The proposed amendment would create a more
efficacious timeline for compliance with collection and submis-
sion of required ante-mortem testing samples for Category B
breeding facilities, which is necessary to clear epidemiologically
linked herds in a timelier fashion. In addition, the proposed
amendment would remove the provisions of §65.99(i), regarding
nursing facilities, for reasons discussed elsewhere in this pream-
ble.

The proposed amendments to §65.605, concerning Holding Fa-
cility Standards and Care of Deer, and §65.608, concerning An-
nual Reports and Records, would remove references to nursing
facilities for reasons discussed elsewhere in this preamble.

The proposed amendment to §65.611, concerning Prohibited
Acts, would prohibit the removal of identification tags on breeder
deer except as specifically authorized by statute. Parks and
Wildlife Code, §43.3561 stipulates that not later than March 31
of the year following the year in which a breeder deer is born,
the breeder deer must be identified by placing a tag in one ear.
Section 43.3561 also requires deer breeders to immediately re-
place an identification tag that has been dislodged, damaged, or
removed by means other than human agency and allows the re-
moval of a tag only for the purpose of immediately replacing the
tag with a tag that meets the requirements of Parks and Wildlife
Code, §43.3561. Faithfulness to the statute will increase the abil-
ity of the department and release site owners to quickly identify
and remove specific deer from release sites for testing and there-
fore will expedite epidemiological investigations. In addition, the
proposed amendments would remove provisions applicable to
nursing facilities for reasons discussed elsewhere in this pream-
ble and correct an error in citation style in current subsection (j).

Robert Macdonald, Regulations Coordinator, has determined
that for each of the first five years that the rules as proposed
are in effect, there will be no fiscal implications to state and
local governments as a result of enforcing or administering the
rules as proposed, as department personnel currently allocated
to the administration and enforcement of disease management
activities will administer and enforce the rules as part of their
current job duties and resources.

Mr. Macdonald also has determined that for each of the first five
years the amendments as proposed are in effect, the public ben-
efit anticipated as a result of enforcing or administering the rules
as proposed will be a reduction of the probability of CWD being
spread from locations where it might exist and an increase in the
probability of detecting CWD if it does exist, thus ensuring the
public of continued enjoyment of the resource and also ensuring
the continued beneficial economic impacts of hunting in Texas.

There will be adverse economic impact on persons required to
comply with the rules as proposed.

The proposed amendment to §65.88 would impose carcass dis-
posal restrictions on every person who harvests or possesses
deer after harvest anywhere in the state; however, those costs
should be minimal. For persons who process deer at the lo-
cation where the harvest occurred, there is no cost of compli-
ance, as the rules would allow parts of the deer not retained for
cooking, storage, or taxidermy purposes to be left at the har-
vest location. Similarly, there would be no cost of compliance
for persons who transport carcasses to a cold storage/process-
ing facility or taxidermist, as disposal of remains following such
activities is a normal process for such entities and the depart-
ment assumes is reflected in the price charged to the consumer
for services rendered. For persons who transport carcasses to
the possessor's final residence, there will be no additional cost
of compliance if the remains following processing are disposed
of indirectly via a solid waste disposal service that transports the
wastes to a permitted landfill. The remaining three options un-
der the amendment as proposed (return of remains to the har-
vest location, interment at the cost of the possessor, and direct
transport to a landfill) could result in an adverse economic im-
pact as a result of compliance. The cost of returning unwanted
deer parts to the location of harvest would consist of the cost of
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fuel, which could vary, depending on the distance travelled but,
in most cases would be less than $200. The cost of interment
could vary as well. For a person who manually excavates a site
meeting the requirements of the proposed amendment or has
access to mechanized excavation equipment, there would be no
cost of compliance; thus, any costs associated with this option
would be associated with rental or leasing fees for mechanized
excavation equipment, which the department estimates at ap-
proximately $50 per hour. For deer parts transported directly to
a landfill, the cost of compliance would be the fee charged by the
landfill for carcass disposal, which also varies from facility to fa-
cility; however, the department estimates the probable cost per
animal carcass to be $20 to $100. The department notes that
most if not all hunters will either process their deer at the har-
vest location or transport the deer to a final destination where
the remains will be collected and transported to a landfill by a
contracted waste disposal service or municipal utility; therefore,
there are no-cost options available to virtually every person re-
quired to comply.

There will be a cost of compliance to persons affected by the
proposed amendment to §65.95, which would require the owner
of a release site confirmed to be epidemiologically connected to
a CWD-positive deer breeding facility to remove all trace deer
and subject them to post-mortem CWD testing. Legally there
can be no cost for removing deer from a release site (hunting
for hire, i.e., paying hunters to remove deer, is unlawful under
Parks and Wildlife Code, §62.006) other than for the ammuni-
tion used to dispatch the animal; thus, landowners must either
rely upon hunters to remove released breeder deer or do it them-
selves; therefore, the cost of compliance with the amendment as
proposed would be the cost of post-mortem CWD testing. The
cost of CWD testing administered by the Texas A&M Veterinary
Medicine Diagnostic Lab (TVMDL is a minimum of $27, to which
is added an $8 accession fee (which may cover multiple sam-
ples submitted at the same time). If a whole head is submitted
to TVDML there is an additional $20 sample collection fee, plus
a $20 disposal fee. Thus, the fee for testing would be $35, plus
any veterinary cost (which the department cannot quantify, be-
cause practice models vary widely across the state). The fee for
submitting an entire head for testing would be $75.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and
a regulatory flexibility analysis for a rule that may have an ad-
verse economic effect on small businesses, micro-businesses,
and rural communities. As required by Government Code,
§2006.002(g), in April 2008, the Office of the Attorney General
issued guidelines to assist state agencies in determining a
proposed rule's potential adverse economic impact on small
businesses. These guidelines state that "[g]enerally, there is
no need to examine the indirect effects of a proposed rule
on entities outside of an agency's regulatory jurisdiction." The
guidelines state that an agency need only consider a proposed
rule's "direct adverse economic impacts" to small businesses
and micro-businesses to determine if any further analysis is
required. The guidelines also list examples of the types of
costs that may result in a "direct economic impact." Such costs
may include costs associated with additional recordkeeping or
reporting requirements; new taxes or fees; lost sales or profits;
changes in market competition; or the need to purchase or
modify equipment or services. For the purposes of this analysis,
the department considers all deer breeders to be small or
microbusinesses, which ensures that the analysis captures all
deer breeders possibly affected by the proposed rulemaking.

Government Code, §2006.001(1), defines a small or micro-busi-
ness as a legal entity "formed for the purpose of making a profit"
and "independently owned and operated." A micro-business is
a business with 20 or fewer employees. A small business is
defined as a business with fewer than 100 employees, or less
than $6 million in annual gross receipts. Department data indi-
cate that there are 769 permitted deer breeders in Texas as of
the preparation of this analysis. Although the department does
not require deer breeders to file financial information with the de-
partment, the department believes that most if not all deer breed-
ers would qualify as a small or micro-business. Since the rules
as proposed would require deer breeders to subject all deer to
ante-mortem testing prior to transfer to another deer breeder,
there will be an adverse impact on deer breeders. For all permit-
tees, the adverse economic impact of the proposed rules would
consist of testing costs. The number of transfers conducted be-
tween individual deer breeders can vary greatly. Some deer
breeders do not engage in the practice. Other deer breeders
transfer many hundreds of deer per year. Department data indi-
cate that on average, most transfers involve 50 or fewer deer.

Under the Veterinary Practice Act, the samples necessary for
ante-mortem testing can only be obtained by a licensed veteri-
narian. Because veterinary practice models vary significantly
(fla