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Tur

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

C]OVERNOR

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for September 12, 2024

Pursuant to HB 3474, 88th Legislature, Regular Session, appointed as
Judge of the 494th Judicial District Court, Collin County, for a term
until December 31, 2026, or until her successor shall be duly elected
and qualified, Kathryn Lanigan Pruitt of Frisco, Texas.

Appointed to the Texas State Board of Public Accountancy for a term to
expire January 31, 2025, Christopher G. "Grant" Coates of Fort Worth,
Texas (replacing Himesh M. Gandhi of Sugar Land, who resigned).

Appointed to the Texas State Board of Public Accountancy for a term
to expire January 31, 2025, James M. "Jim" Trippon of Houston, Texas
(replacing Kevin J. Koch of Temple, who resigned).

Appointed to the Department of Information Resources for a term to
expire February 1, 2025, Walter F. "Frank" Coppersmith, III of Round
Rock, Texas (replacing Kara J. Thompson of San Marcos, who re-
signed).

Appointed to the Department of Information Resources for a term to
expire February 1, 2029, Catherine Bellah Keller of Dallas, Texas (re-
placing Michael D. "Mike" Bell of Spring, who resigned).

Appointments for September 13, 2024

Appointed to the Task Force on Infectious Disease Preparedness and
Response for a term to expire at the pleasure of the Governor, Andrew
R. Cortez of Corpus Christi, Texas (replacing Anthony M. "Tony" Mar-
quardt of Austin, who resigned).

Appointed to the Task Force on Infectious Disease Preparedness and
Response for a term to expire at the pleasure of the Governor, Jack
P. Franklin, Jr. M.D. of Llano, Texas (replacing Dorothy N. "Dottie"
Overman, M.D. of New Braunfels, who resigned).

Appointed to the Texas Medical Board District Four Review Commit-
tee for a term to expire January 15, 2028, Glena W. Yates of Horseshoe
Bay, Texas (replacing Walton "Boyd" Bush, Jr. of Bee Cave, who re-
signed).

Appointed to the Texas Medical Board District Four Review Commit-
tee for a term to expire January 15, 2030, Mary K. "Kelly" Green, M.D.
of Marble Falls, Texas (replacing Leanne Burnett, M.D. of Fresno,
whose term expired).

Appointed to the Texas Medical Board District Four Review Commit-
tee for a term to expire January 15, 2030, John C. "Chris" Putnam,
Ph.D. of Spicewood, Texas (replacing Phillip W. "Phil" Worley of Heb-
bronville, whose term expired).

Appointed to the Texas Medical Board District Four Review Commit-
tee for a term to expire January 15, 2030, Shirlene J. Samuel, D.O. of
Austin, Texas (Dr. Samuel is being reappointed).

Appointments for September 16, 2024

Appointed to the Firefighters' Star of Texas Award Advisory Commit-
tee for a term to expire at the pleasure of the Governor, Stephen D.

"Steve" Eck of Fort Worth, Texas (replacing Samuel S. "Sam" McGee
of Boerne, who resigned).

Appointed as presiding officer of the Hidalgo County Regional Mobil-
ity Authority for a term to expire February 1, 2026, Roel "Roy" Ro-
driguez of McAllen, Texas (replacing Samuel D. "David" Deanda, Jr.
of Mission, whose term expired).

Appointed to the Texas Water Development Board for a term to expire
February 1, 2027, Tonya R. Miller of Austin, Texas (replacing George
B. Peyton, V of West Lake Hills, who resigned).

Appointments for September 17, 2024

Appointed to the Texas Medical Board District One Review Committee
for a term to expire January 15, 2028, Laurel E.P. Simmons of Houston,
Texas (replacing Laurel E. Coles of Houston, who resigned).

Appointed to the Texas Medical Board District One Review Commit-
tee for a term to expire January 15, 2030, David D. Davila, D.O. of
Cypress, Texas (Dr. Davila is being reappointed).

Appointed to the Texas Medical Board District One Review Committee
for a term to expire January 15, 2030, Mark L. Hobson of Houston,
Texas (replacing Aundrea Young of Houston, whose term expired).

Appointed to the Texas Medical Board District One Review Commit-
tee for a term to expire January 15, 2030, Rajesh G. Shenava, M.D. of
Houston, Texas (replacing Courtney M. Townsend. Jr., M.D. of Galve-
ston, whose term expired).

Appointed to the Board of the Texas Department of Motor Vehicles for
a term to expire February 1, 2029, Mark G. Jones of Mansfield, Texas
(replacing Paul R. Scott of Lubbock, who resigned).

Greg Abbott, Governor
TRD-202404481

¢ ¢ ¢
Proclamation 41-4140
TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, I, Greg Abbott, Governor of Texas, issued a disaster
proclamation on May 31, 2021, certifying under Section 418.014 of
the Texas Government Code that the surge of individuals unlawfully
crossing the Texas-Mexico border posed an ongoing and imminent
threat of disaster for a number of Texas counties and for all state
agencies affected by the disaster; and

WHEREAS, at my direction, the State of Texas has taken unprece-
dented steps under Operation Lone Star to mitigate this threat, includ-
ing apprehending over half a million illegal immigrants, deterring more
than one hundred thousand illegal entries, and effectively reducing il-
legal immigration into Texas by 87 percent over the past three years;
and

WHEREAS, despite the extraordinary success achieved through Oper-
ation Lone Star initiatives, the federal government's failure to secure
the entirety of our southern border has allowed the surge of individuals
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crossing the border to continue, resulting in more than 11 million peo-
ple-a number larger than the population of 40 different States-entering
this country illegally in less than four years; and

WHEREAS, the federal government's open-border policies have pre-
dictably resulted in the unchecked entry of transnational criminal foot
soldiers, as predicted by former Federal Bureau of Investigation (FBI)
officials who warned earlier this year that "the surge in numbers of sin-
gle, military aged males" from hostile nations and regions "appears to
be an accelerated and strategic penetration, a soft invasion, designed
to gain internal access to" the United States and "inflict catastrophic
damage" on this country; and

WHEREAS, Tren de Aragua is a transnational criminal organization
with thousands of members across the globe, who operate a sweeping
criminal enterprise that traffics human beings for sex, smuggles drugs
and weapons, and tortures and dismembers victims; and

WHEREAS, Tren de Aragua, which originated in a Venezuela prison
where leaders ran the criminal enterprise with the comforts of a pool,
a night club, and a zoo, quickly moved its activity into surrounding
countries like Colombia, Peru, and Chile, before eventually expanding
operations to the United States; and

WHEREAS, FBI officials in Texas confirm that "members of Tren de
Aragua have crossed into the United States," and a recent memoran-
dum from the U.S. Department of Homeland Security reveals that the
group's leaders have given members "a 'green light' to fire on or attack
law enforcement"; and

WHEREAS, reports indicate that, since being released into the coun-
try, suspected members of Tren de Aragua have unleashed a scourge
of crime and terror across the United States, from murdering a nurs-
ing student in Georgia out on a morning jog, to shooting police officers
trying to stop a robbery in New York, to sexually assaulting a mother
and her minor daughter in Wisconsin, to forcibly assuming operational
control to establish large-scale operations in once-quiet suburbs in Col-
orado; and

WHEREAS, reports confirm that Tren de Aragua has established crim-
inal operations in Texas, including in El Paso where it has recently
converted hotels to house gang members, imprison human smuggling
victims, and stage criminal operations, resulting in nearly 700 phone
calls to local law enforcement; and

WHEREAS, on June 8, 2023, I, Greg Abbott, Governor of Texas,
signed into law Senate Bill No. 1900, which strengthened the tools to
combat transnational criminal organizations like Tren de Aragua oper-
ating in Texas; and

WHEREAS, Texas Penal Code § 71.01(e) now provides that a Foreign
Terrorist Organization "means three or more persons operating as an
organization at least partially outside the United States who engage in
criminal activity and threaten the security of this state or its residents,
including but not limited to a drug cartel"; and

WHEREAS, Texas Civil Practice and Remedies Code § 125.065 au-
thorizes suit against a Foreign Terrorist Organization for a court order
enjoining its operations and "imposing other reasonable requirements
to prevent the ... organization from engaging in future gang activities";
and

WHEREAS, Texas Civil Practice and Remedies Code § 125.066 pro-
vides that violation of a court order enjoining such operations and ac-
tivities is punishable by contempt sanctions, including monetary fines
and imprisonment; and

WHEREAS, Texas Civil Practice and Remedies Code § 125.064(b) and
§ 125.069 further authorize suit against "[a]ny person who owns or is
responsible for maintaining a place that is habitually used for engaging
in gang activity" by a Foreign Terrorist Organization, and provide that
such a person may be subject to the same court order and penalties; and

WHEREAS, Texas Penal Code § 71.02, § 71.022, and § 71.023 impose
heightened criminal penalties by making it a crime to engage in, con-
spire to engage in, solicit, or direct the criminal activities of a Foreign
Terrorist Organization;

NOW, THEREFORE, I, GREG ABBOTT, Governor of Texas, under
the authority vested in me by the Constitution and Statutes of the State
of Texas, do hereby designate Tren de Aragua as a Foreign Terrorist
Organization and thereby subject Tren de Aragua, and any persons har-
boring or facilitating its criminal activities in Texas, to the heightened
penalties authorized by Senate Bill No. 1900.

I HEREBY DIRECT that a copy of this proclamation be filed in the
office of the Secretary of State.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 16th day of September, 2024.

Greg Abbott, Governor
TRD-202404457

¢ ¢ ¢
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PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it

adopts the rule. A state agency shall give all interested persons a reasonable opportunity to
submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 16. ECONOMIC REGULATION

PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 401.
LOTTERY ACT
SUBCHAPTER B. LICENSING OF SALES
AGENTS

16 TAC §401.158, §401.160

The Texas Lottery Commission (Commission) proposes amend-
ments to 16 TAC §401.158 (Suspension or Revocation of Li-
cense) and §401.160 (Standard Penalty Chart). The purpose
of the proposed amendments is to reinforce the Commission's
zero tolerance policy regarding a Texas Lottery sales agent (re-
tailer) selling lottery tickets to a minor by requiring revocation of
the retailer's license in all cases involving a violation of a law or
Commission rule where the licensee intentionally or knowingly
sells or offers to sell a lottery ticket to a person that the licensee
knows is younger than 18 years of age. See Texas Government
Code §466.3051(a) (Sale of Ticket to or Purchase of Ticket by
Person Younger Than 18 Years of Age).

ADMINISTRATION OF STATE

Robert Tirloni, Lottery Operations Director, has determined that
for each year of the first five years the proposed amendments
will be in effect, the public benefit expected is that Texas Lottery
retailers will clearly understand that the penalty for selling or of-
fering to sell a Texas Lottery ticket to a person younger than 18
years is license revocation, which is anticipated to result in en-
hanced protection against the sale of lottery tickets to minors.

Sergio Rey, Controller, has determined that for each year of the
first five years the amendments will be in effect, there will be no
significant fiscal impact for state or local governments as a result
of the proposed amendments. There will be no adverse effect on
small businesses or rural communities, micro businesses, or lo-
cal or state employment. There will be no additional economic
cost to persons required to comply with the amendments, as pro-
posed. Furthermore, an Economic Impact Statement and Reg-
ulatory Flexibility Analysis is not required because the proposed
amendments will not have an adverse economic effect on small
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2).

Pursuant to Texas Government Code §2001.0221, the Commis-
sion provides the following Government Growth Impact State-
ment for the proposed amendments. For each year of the first
five years the proposed amendments will be in effect, Sergio
Rey, Controller, has determined the following:

(1) The proposed amendments do not create or eliminate a gov-
ernment program.

(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination
of existing employee positions.

(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in future legislative appropriations
to the Commission.

(4) The proposed amendments do not require an increase or
decrease in fees paid to the Commission.

(5) The proposed amendments do not create a new regulation.

(6) The proposed amendments do not expand or limit an existing
regulation.

(7) The proposed amendments do not increase or decrease the
number of individuals subject to the rule's applicability.

(8) The proposed amendments do not positively or adversely
affect this state's economy.

The Commission requests comments on the proposed amend-
ments from any interested person. Comments may be submitted
to Bob Biard, General Counsel, by mail at Texas Lottery Commis-
sion, P.O. Box 16630, Austin, Texas 78761-6630; by facsimile
at (512) 344-5189; or by email at legal.input@lottery.state.tx.us.
Comments must be received within 30 days after publication of
this proposal in the Texas Register to be considered.

These amendments are proposed under Texas Government
Code §466.015(b)(3), which requires the Commission to adopt
rules governing the enforcement of prohibitions on the sale
of tickets to or by an individual younger than 18 years of age,
and §467.102, which authorizes the Commission to adopt rules
for the enforcement and administration of the laws under the
Commission's jurisdiction.

This proposal is intended to implement Texas Government Code,
Chapter 466.

$§401.158.  Suspension or Revocation of License.
(a) (No change.)

(b) Without limiting the commission's ability to consider fac-
tors listed in §401.153(b) of this title as grounds for suspension or re-
vocation of a license issued under this subchapter, the commission may
also suspend or revoke a license for reasons including, but not limited
to, any of the following:

(1)-(25) (No change.)

26) licensee intentionally or knowingly sells a ticketto a
petson that the licensee knows is younger than 18 years;}
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(26) [2D)] licensee intentionally or knowingly sells a ticket
and accepts anything for payment not specifically allowed under the
State Lottery Act;

(27) [28)] licensee sells tickets over the telephone or via
mail order sales, establishes or promotes a group purchase or pooling
arrangement under which tickets are purchased on behalf of the group
or pool and any prize is divided among the members of the group or
pool, and the licensee intentionally or knowingly:

(A) - (B) (No change.)

(28) [29)] licensee intentionally or knowingly alters or
forges a ticket;

(29) [B9)] licensee intentionally or knowingly influences
or attempts to influence the selection of a winner of a lottery game;

(30) [8BH]licensee intentionally or knowingly claims a lot-
tery prize or a share of a lottery prize by means of fraud, deceit, or
misrepresentation; or aids or agrees to aid another person or persons
to claim a lottery prize or a share of a lottery prize by means of fraud,
deceit, or misrepresentation;

(31) [B2)] licensee intentionally or knowingly tampers
with, damages, defaces, or renders inoperable any vending machine,
electronic computer terminal, or other mechanical device used in a lot-
tery game, or fails to exercise due care in the treatment of commission

property;
(32) [€383)] licensee:
(A) - (D) (No change.)

(33) [4)] licensee intentionally or knowingly makes a
statement or entry that the person knows to be false or misleading on
a required report;

(34) [€35)] licensee fails to maintain or make an entry the
licensee knows is required to be maintained or made for a required
report;

(35) [€686)] licensee knowingly refuses to permit the direc-
tor of the Lottery Operations Division, the executive director, commis-
sion, the lottery operator, the employees or agents of the lottery opera-
tor, or the state auditor to examine the agent's books, records, papers or
other objects, or refuses to answer any question authorized under the
State Lottery Act;

(36) [3D] licensee intentionally or knowingly makes a
material and false or incorrect, or deceptive statement, written or oral,
to a person conducting an investigation under the State Lottery Act or
a commission rule;

(37) [B®)] licensee commits an offense of conspiracy as
defined in the State Lottery Act;

(38) [B9] licensee sells or offers for sale any interest in a
lottery of another state or state government or an Indian tribe or tribal
government, including an interest in an actual lottery ticket, receipt,
contingent promise to pay, order to purchase, or other record of the
interest;

(39) licensee intentionally or knowingly sells or offers to
sell a ticket to a person that the licensee knows is younger than 18 years

(revocation only);
(40) - (42) (No change.)
$401.160. Standard Penalty Chart.
(a) - (g) (No change.)

(h) Standard Penalty Chart.

Figure 16 TAC §401.160(h)
[Figure 16 TAC §401.160(h)]
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 11,
2024.

TRD-202404413

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 344-5392

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS MEDICAL BOARD
CHAPTER 160. MEDICAL PHYSICISTS

The Texas Medical Board (Board) proposes the repeal of current
Chapter 160, concerning Medical Physicists, §§160.1 - 160.5
and §§160.7 - 160.31.

The Board also proposes new Chapter 160, concerning General
Provisions, §§160.1 - 160.7, 160.10 and 160.11.

Also, the Board contemporaneously proposes the repeal of
current Chapter 161, concerning General Provisions, §§161.1 -
161.7, 161.10, and 161.11.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, the repeal of Chapter 160 is more
efficient than proposing multiple amendments to make the re-
quired changes.

The proposed new sections are as follows:
SUBCHAPTER A. GENERAL.

New §160.1, Definitions, defines terms used throughout the
Boards rules.

New §160.2, Functions and Duties, explains the functions and
duties of the Board and its members.

New §160.3, Officers of the Board, explains the roles and du-
ties of the Board President, Vice-President, and Secretary-Trea-
surer.

New §160.4, Meetings, explains how Board meetings are con-
ducted.

New §160.5, Committees, explains the four standing committees
of the Board. It also explains when other committees may be
appointed.

New §160.6, District Review Committees, explains the four dis-
tricts of the Board established by the Medical Practice Act, as
well as the Texas counties belonging to each.

New §160.7, Memorandum of Understanding with Texas Physi-
cian Health Program, explains the authority for the agreement
between the Board and the Texas Physician Health Program (TX
PHP).

SUBCHAPTER B. RULEMAKING.
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New §160.10, Petition for Rulemaking, describes the process
used by the Board when a member of the public initiates a peti-
tion for rulemaking under the Administrative Procedures Act.

New §160.11, Input in Rulemaking, describes public input in the
Board’s rulemaking process.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/fKFOp6vbfY. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§160.1 - 160.5, 160.7 - 160.31

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§$160.1.  Purpose.

§160.2. Definitions.

$160.3. Meetings.

$§160.4. Specialty License.

§160.5. Exemptions from License Requirement.

$160.7.  Qualifications for Licensure.

$§160.8.  Application Procedures.

$160.9.  Licensure Documentation.

$160.10. Temporary Licensure.

$160.11.  Provisional License.

$160.12. License Renewal.

$§160.13.  Criminal History Record Information Required for Re-
newal.

$160.14. Relicensure.

§$160.15. Licenses and License Holder Duties.

$§160.16.  Continuing Education Requirements.

$§160.17.  Medical Physicist Scope of Practice.

§160.18.  Complaints and Complaint Procedure Notification.
$160.19. Subpoenas; Confidentiality of Information.

§160.20. Grounds for Denial of Licensure and for Disciplinary Ac-
tion.

§160.21. Disciplinary Guidelines.

§160.22.  Procedural Rules for Hearings.

$160.23.  Disciplinary Process or Discipline of Medical Physicists.
§160.24. Code of Ethics.

$160.25.  Impaired Medical Physicists.

§160.26. Compliance.
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$160.27.  Voluntary Relinquishment or Surrender of a License.
§160.28.  Administrative Procedure.

$160.29. Criminal Convictions Related to Profession of Medical
Physics.

$160.30.  Construction.

§160.31. Exemption from Licensure for Certain Military Spouses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404222

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 160. GENERAL PROVISIONS
SUBCHAPTER A. GENERAL
22 TAC §§160.1 - 160.7

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements
of Texas Government Code, §2001.039, which requires a state
agency to review and consider its rules for readoption, readop-
tion with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§160.1.  Definitions.

The following words and terms used in this Part shall have the follow-
ing meaning:

(1) Act--Tex. Occ. Code Ann. Title 3 Subtitle B, also
known as the Medical Practice Act.

(2) Board--Texas Medical Board.

(3) Licensee--A person to whom the board has issued a li-

(5) acting as a resource concerning proposed legislation.

(b) Individual Duties and Obligations. Board members are re-
quired to:

(1) identify and disclose any conflicts of interest that may
interfere with carrying out their duties and functions or that may impede
their ability to be fair and impartial, and recuse from such matters;

(2) comply with Chapter 152 of the Act;

(3) maintain the highest levels of professional and ethical
conduct;

(4) refrain from making any statement that implies that the
board member is speaking for the board unless the board has given the
board member such authority; and

(5) immediately disclose if they are subject to a non-disci-
plinary or disciplinary action by any health care facility or professional
licensing entity.

(c) Failure to comply with any of the requirements set forth in
Chapter 152 of the Act or this section of the rules will be reported to
the office of the Governor.

§160.3.  Officers of the Board.

(a) Officers are selected through a process beginning with
nomination, including self-nomination, followed by an election. A
simple majority vote of board members is required for election.

(b) Duties of the President include:

(1) presiding at board meetings;

(2) reviewing the board agenda;

(3) appearing in legislative matters;

(4) appointing committee chairs and members, including
advisory committees of the board;

(5) conducting the annual performance review of the exec-
utive director; and

(6) performing other duties pertaining to the office of Pres-

ident.

(c) Duties of the Vice President include:

(1) acting in the absence or incapacity of the President;

(2) serving as President in the event of a vacancy; and

(3) performing other duties as assigned by the board.

(d) Duties of the Secretary-Treasurer include:

(1) acting in the absence or incapacity of the President and
Vice President;

cense, permit, certificate, approved registration, or similar form of per-
mission to practice in the state of Texas as authorized by law.

§160.2. Functions and Duties.

(a) The board duties and functions include:

(1) establishing standards for the practice of medicine;

(2) serving as President in event of President and Vice Pres-
ident vacancies; and

(3) performing other duties as assigned by the board.

(e) Inthe event that all officers are absent or incapacitated, the
board may elect another member to serve as interim President for the

(2) regulating the practice of medicine through the licen-
sure and discipline of physicians;

(3) reviewing, modifying, proposing, and adopting rules,
including those for advisory boards and advisory committees subject
to the board oversight;

(4) considering, reviewing, and approving policy and
changes as necessary; and

duration of the absence or incapacity.

() The board shall hold an election to fill any vacant officer
§160.4.  Meetings.

(a) Board meetings are conducted:

(1) in accordance with Chapter 551 of the Tex. Gov't.

Code; and
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(2) in general accordance with Robert's Rules of Order

Childress, Clay, Cochran, Coke, Coleman, Collinsworth, Comanche,

Newly Revised.

(b) Special meetings maybe called by the President, by resolu-
tion of the board, or upon written request by five members of the board.

(c) The board may only act upon a simple majority vote of its

Concho, Cottle, Crane, Crockett, Crosby, Culberson, Dallas, Dawson,
Deaf Smith, Dickens, Donley, Eastland, Ector, El Paso, Erath, Fisher,
Floyd, Foard, Gaines, Garza, Glasscock, Gray, Hale, Hall, Hansford,
Hardeman, Hartley, Haskell, Hemphill, Hockley, Hood, Howard,
Hudspeth, Hutchinson, Irion, Jack, Jeff Davis, Johnson, Jones, Kent,

members present and voting. No proxy votes allowed.

$§160.5.  Committees.
(a) There are four standing committees of the board.

(1) Executive Committee:

(A) acts on urgent matters between board meetings as

needed;

(B) recommends, reviews and develops agency goals,
objectives, rules, policies, procedure, legislative issues, and other mat-
ters brought to their attention;

(C) delegates tasks to other committees; and

(D) assists in preparation and presentation of informa-
tion before the legislature as needed.

(2) Finance Committee reviews and makes recommenda-
tions regarding finances and the budget.

(3) Disciplinary Process Review Committee:

(A) reviews and makes recommendations to resolve
complaints, investigations, and cases, and to hear complainant appeals;

(B) recommends, reviews, and develops improvements
of the disciplinary process, rules, policies, and other related matters;
and

(C) receives reports on enforcement activities and sta-
tistical information.

(4) Licensure Committee:

(A) reviews applications and makes recommendations
for licensure, certification, and permits of physicians, physicians in
training, Acudetox Specialists, Surgical Assistants, Medical Perfusion-
ists, Medical Physicists, and non-profit health organizations; and

(B) recommends, reviews, and develops changes to the
licensure process, rules, policies, and other related matters as necessary

(b) The President, in consultation with the board, may appoint
other committees as deemed necessary.

§160.6. District Review Committees.

(a) Members of District Review Committees shall comply
with Chapter 163 of the Act.

(b) District Review Committee regions are designated as fol-

lows:

(1) District 1 - Brazoria, Galveston, and Harris counties.

(2) District 2 - Anderson, Angelina, Austin, Bowie, Bra-
zos, Camp, Cass, Chambers, Cherokee, Collin, Cooke, Dallas, Delta,
Denton, Ellis, Fannin, Franklin, Freestone, Grayson, Gregg, Grimes,
Hardin, Harrison, Henderson, Hill, Hopkins, Houston, Hunt, Jasper,
Jefferson, Kaufman, Lamar, Leon, Liberty, Limestone, Madison, Mar-
ion, Montgomery, Morris, Nacogdoches, Navarro, Newton, Orange,
Panola, Polk, Rains, Red River, Robertson, Rockwall, Rusk, Sabine,
San Augustine, San Jacinto, Shelby, Smith, Titus, Tyler, Trinity, Up-
shur, Van Zandt, Walker, Waller, and Wood counties.

(3) District 3 - Andrews, Archer, Armstrong, Bailey,

Kimble, King, Knox, Lamb, Lipscomb, Loving, Lubbock, Lynn, Mar-
tin, Mason, Menard, McCulloch, Midland, Mills, Mitchell, Montague,
Moore, Motley, Nolan, Ochiltree, Oldham, Palo Pinto, Parker, Parmer,
Pecos, Potter, Presidio, Randall, Reagan, Reeves, Roberts, Runnels,
San Saba, Schleicher, Scurry, Shackelford, Sherman, Somervell,
Stephens, Sterling, Stonewall, Sutton, Swisher, Tarrant, Taylor,
Terrell, Terry, Throckmorton, Tom Green, Upton, Ward, Wheeler,
Wichita, Wilbarger, Winkler, Wise, Yoakum, and Young counties.

(4) District 4 - Aransas, Atascosa, Bandera, Bastrop,
Basque, Bee, Bell, Bexar, Blanco, Brooks, Burleson, Burnet, Cald-
well, Calhoun, Cameron, Colorado, Comal, Coryell, Dewitt, Dimmit,
Duval, Edwards, Falls, Fayette, Fort Bend, Frio, Gillespie, Goliad,
Gonzales, Guadalupe, Hamilton, Hayes, Hidalgo, Jackson, Jim Hogg,
Jim Wells, Karnes, Kendall, Kenedy, Kerr, Kinney, Kleburg, Lam-
pasas, LaSalle, Lavaca, Lee, Live Oak, Llano, Matagorda, Maverick,
McLennan, McMullen, Medina, Milam, Nueces, Real, Refugio, San
Patricio, Starr, Travis, Uvalde, Valverde, Victoria, Washington, Webb,
Wharton, Willacy, Williamson, Wilson, Zapata, and Zavala counties.

§160.7.  Memorandum of Understanding with Texas Physician Health
Program.

By rule, the board and the Texas Physician Health Program (TXPHP)
shall adopt a memorandum of understanding (MOU) in accordance
with §167.012 of the Act.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404223

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. RULEMAKING
22 TAC §160.10, §160.11

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements
of Texas Government Code, §2001.039, which requires a state
agency to review and consider its rules for readoption, readop-
tion with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§160.10 Petition for Rulemaking.
(a) As authorized by §2001.021(a) of the Texas Government
Code, an interested person by petition to the board may request the

Baylor, Borden, Brewster, Briscoe, Brown, Callahan, Carson, Castro,

adoption of a rule.
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(b) A person must submit a petition for adoption of rules in
writing via mail or hand-delivery (addressed to the Executive Direc-

(b) For rules impacting other licensed occupations of advisory
boards overseen by the board, the board will follow the process for

tor or General Counsel of the board) or email (sent to rules.develop-

rulemaking as set out in subsection (a) of this section and in:

ment@tmb.state.tx.us).

(c) The petition shall contain the following information as ap-

(1) applicable sections of the Texas Occupations Code for
the specific regulated occupation; and

plicable and except as may be waived by the board:

(1) the name and contact information of the petitioning
party and their interest in the adoption of the rule;

(2) astatement of the legal authority and jurisdiction under
which the petition is filed;

(3) the exact language of the proposed rule requested to be
adopted;

(4) a statement and legal references regarding whether, to
the petitioner's knowledge, the requested rule is in conflict with any
existing rule, ruling, order or opinion of the board or any other rules or
statutes; and

(5) a statement of the purpose of the requested rule.

(d) During the sixty (60) day period following receipt of the
petition by the board, the board or one of its committees shall meet to
consider the petition. Not less than ten (10) days prior to such meeting,
the board shall notify the petitioning party in writing of the date, time,
and place the petition shall be considered.

(1) At this meeting, the petitioning party may be given an
opportunity to present matters to the board or its committee, at the
board's or committee's discretion.

(2) Ifthe request is considered by the full board, the board
shall decide whether to deny the petition or to publish the requested rule
in the Texas Register for comment. If the petition is denied, the board
shall state its reasons for denial in writing to the petitioning party. Pub-
lication of the requested rule for comment shall constitute initiation of
rulemaking for purposes of §2001.021(c)(2) of the Texas Government
Code.

(3) Iftherequestis considered by a committee of the board,
the committee shall decide whether to deny the petition or to recom-
mend to the full board at its next meeting to publish the requested rule in
the Texas Register for comment. If the petition is denied, the commit-
tee shall state its reasons for denial in writing to the petitioning party. A
committee's recommendation to the full board to publish the requested
rule for comment shall constitute initiation of rulemaking for purposes
0f §2001.021(c)(2) of the Texas Government Code.

(4) At the next board meeting following the committee's
recommendation to publish the requested rule for comment, the board
shall consider the committee's recommendation. The board shall then
decide whether to deny the petition or to publish the requested rule
in the Texas Register for comment. If the board decides to deny the
petition, the board shall state its reasons for denial in writing to the

petitioning party.
§160.11.

Input in Rulemaking.

(a) When engaged in rulemaking the board will ensure:

(1) adequate stakeholder input through notice of proposed
rules on the TMB website;

(2) acomment form is provided, when needed, on the TMB
website; and

(3) compliance with the applicable provisions of the Texas
Administrative Procedures Act.

(2) the Medical Practice Act.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404372

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢
CHAPTER 161. GENERAL PROVISIONS

The Texas Medical Board (Board) proposes the repeal of current
Chapter 161, concerning General Provisions, 22 TAC §§161.1 -
161.7, 161.10 and 161.11.

The Board also proposes new Chapter 161, concerning Physi-
cian Licensure. This includes new Subchapter A, concerning
Pre-Licensure Criminal History Evaluations, §161.1; Subchap-
ter B, concerning General Licensure Requirements, §§161.5 -
161.7; Subchapter C, concerning U.S. and Canadian Medical
Graduates, §161.10; Subchapter D, concerning Foreign Medical
Graduates, §§161.15 - 161.17; Subchapter E, concerning Li-
censure For Military Service Members, Veterans, and Spouses,
§161.20; Subchapter F, concerning Application Procedure,
§161.25; Subchapter G, concerning Registration of License,
§161.30 and §161.31; Subchapter H, concerning Continuing
Medical Education Requirements for License Renewal, §161.35;
Subchapter |, concerning Full Medical License, §161.40; Sub-
chapter J, concerning Limited Licenses, §§161.45 - 161.47;
Subchapter K, concerning Temporary Licenses, §§161.50 -
161.52; Subchapter L, concerning Physician-In-Training Per-
mits, §§161.55 - 161.58; Subchapter M, concerning Fellowship
Program Approval, §161.65; and Subchapter N, concerning
Emergency Practice Authorization, §§161.70 - 161.73.

Also, the Board contemporaneously proposes the repeal of the
following current chapters:

Chapter 163, concerning Licensure, §§163.1 - 163.6, 163.8 -
163.11, and 163.13;

Chapter 166, concerning Physician Registration, §§166.1 -
166.7;

Chapter 167, concerning Reinstatement and Reissuance,
§§167.1 - 167.8;

Chapter 168, concerning Criminal History Evaluation Letters,
§168.1, and §168.2;

Chapter 171,
§§171.1 - 171.6;

concerning Postgraduate Training Permits,
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Chapter 172, concerning Temporary And Limited Licenses. This
includes Subchapter A, concerning General Provisions and Def-
initions, §172.1, and §172.2; Subchapter B, concerning Tem-
porary Licenses, §§172.3 - 172.11; Subchapter C, concerning
Limited Licenses, §§172.12, 172.13, 172.15 - 172.19; and Sub-
chapter D, concerning Disaster Emergency Rule, §172.20 and
§172.21; and

Chapter 175, concerning Fees and Penalties, §§175.1 - 175.5.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 161 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new subchapters and sections are as follows:

SUBCHAPTER A. PRE-LICENSURE CRIMINAL HISTORY
EVALUATIONS.

New §161.1, Pre-Licensure Criminal History Evaluation, de-
scribes the process for a potential applicant to obtain a criminal
history evaluation letter to determine potential ineligibility for a
license.

SUBCHAPTER B. GENERAL LICENSURE REQUIREMENTS.

New §161.5, Definitions, defines terms used throughout new
Chapter 161.

New §161.6, General Requirements for Licensure, outlines the
general requirements for licensure for a Texas medical license.

New §161.7, Examination Requirements, outlines the exam-
inations required for licensure, in accordance with Sections
155.051, 155.0511 and 155.054 of the Medical Practice Act
("the Act").

SUBCHAPTER C. U.S. AND CANADIAN MEDICAL GRADU-
ATES.

New §161.10, Specific Requirements for U.S. and Canadian
Medical School Graduates, explains that all U.S. and Canadian
medical school graduates must the requirements set forth in
Section 155.003 of the Act for licensure.

SUBCHAPTER D. FOREIGN MEDICAL GRADUATES.

New §161.15, Specific Requirements for Foreign Medical
Graduates, sets forth specific licensure requirements for For-
eign Medical Graduates from substantially equivalent medical
schools.

New §161.16, Foreign Medical Graduates of a Medical School
That Is Not Substantially Equivalent, sets forth specific licensure
requirements for Foreign Medical Graduates from non-substan-
tially equivalent medical schools.

New §161.17, Other Foreign Medical Graduates, explains how
Foreign Medical Graduates of a medical school who are not sub-
stantially equivalent and do not meet the criteria in §161.15 and
§161.16 of this title can demonstrate substantial equivalence.

SUBCHAPTER E. LICENSURE FOR MILITARY SERVICE
MEMBERS, VETERANS AND SPOUSES.

New §161.20, Alternative License Procedures for Military
Service Members, Military Veterans, and Military Spouses,
describes the licensure process for military service members,
veterans, and spouses.

SUBCHAPTER F. APPLICATION PROCEDURE.

New §161.25, Procedural Rules for Licensure Applicants, ex-
plains the sections of the Act that apply to how licensure appli-
cations are processed.

SUBCHAPTER G. REGISTRATION OF LICENSE.

New §161.30, Registration and Renewal, explains the registra-
tion and renewal process for a physician license.

New §161.31, Exceptions from Certain Renewal Requirements,
explains the exceptions from certain renewal requirements for
Texas-licensed military service members, retired physicians, and
voluntary charity care physicians.

SUBCHAPTER H. CONTINUING MEDICAL EDUCATION RE-
QUIREMENTS FOR LICENSE RENEWAL.

New §161.35, Continuing Medical Education (CME) Require-
ments for License Renewal, explains the continuing medical ed-
ucation requirements physicians must meet for license renewal.
It also explains how to correct any deficiencies in CME require-
ments and how CME may be carried forward between licensure
renewals.

SUBCHAPTER |. FULL MEDICAL LICENSE.

New §161.40, Medical License, explains that all physicians prac-
ticing in Texas, with limited named exceptions, must hold a full
Texas medical license.

SUBCHAPTER J. LIMITED LICENSES.

New §161.45. Conceded Eminence License, explains the re-
quirements and process for seeking a conceded eminence li-
cense.

New §161.46, Administrative Medicine License, explains the re-
quirements and process for seeking an administrative medicine
license. It also explains the limitations of that type of license.

New §161.47, Military Volunteer License, explains the require-
ments and process for seeking a military volunteer license.

SUBCHAPTER K. TEMPORARY LICENSES.

New §161.50, Regular Temporary License, explains the purpose
of the regular temporary license.

New §161.51, Faculty Temporary License, explains the require-
ments and application process for a Faculty Temporary License.

New §161.52, Visiting Physician Temporary Permit, explains the
purpose, requirements, and application process for a Visiting
Physician Temporary Permit. It also explains the limitations of
such a permit.

SUBCHAPTER L. PHYSICIAN-IN-TRAINING PERMITS.

New §161.55, Physician-In-Training Permit (PIT), explains the
purpose, requirements, and application process for PIT permits.
It also explains the limitations of such a permit.

New §161.56, Rotator PIT Permits, explains the purpose, re-
quirements, and application process for Rotator PIT permits.

New §161.57, Duties of Permit Holders to Report, explains the
reporting obligations of the permit holder to the board and the
time period to make a required report.

New §161.58, Duties of Program Directors to Report, explains
the reporting obligations of the training program directors to the
board and the time period to make a required report.

SUBCHAPTER M. FELLOWSHIP PROGRAM APPROVAL.

PROPOSED RULES September 27, 2024 49 TexReg 7709



New §161.65, Process for Board-Approval of Fellowships, ex-
plains the requirements and application process for board ap-
proval of fellowships.

SUBCHAPTER N. EMERGENCY PRACTICE AUTHORIZA-
TION.

New §161.70, Emergency Practice Authorization (EPA), ex-
plains when certain licensure requirements can be waived by
the board in event of a disaster or emergency.

New §161.71, Emergency Practice Authorization (EPA) Require-
ments and Procedures for Healthcare Professionals, explains
the purpose, requirements, and authorization process for health-
care professionals not licensed in Texas to practice in Texas dur-
ing a disaster or emergency.

New §161.72, Board Regulation of Emergency Practice Autho-
rization, explains the board's authority and jurisdiction over indi-
viduals practicing under an Emergency Practice Authorization.

New §161.73, Confidentiality, explains that confidentiality under
§164.007 (c) of the Act applies to all board files, information,
or investigative materials for healthcare providers practicing in
Texas under an Emergency Practice Authorization.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/7wOwgZgqvU. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§161.1 - 161.7, 161.10, 161.11

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§I61.1.
§161.2.

Introduction.
Purpose and Functions.

$§161.3.  Organization and Structure.
§161.4. Officers of the Board.
§161.5. Meetings.

§161.6. Committees of the Board.

$161.7.  Executive Director.

$161.10. General Counsel.

§161.11.  Memorandum of Understanding between Texas Medical
Board (TMB) and Texas Physician Health Program (TXPHP).
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404224

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 161. PHYSICIAN LICENSURE
SUBCHAPTER A. PRE-LICENSURE
CRIMINAL HISTORY EVALUATIONS

22 TAC §161.1

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

$161.1.  Pre-Licensure Criminal History Evaluation.

(a) In accordance with §53.102 of the Texas Occupations
Code, an individual may request a criminal history evaluation letter
to determine potential ineligibility for a license based on the person's

SUBCHAPTER B. GENERAL LICENSURE
REQUIREMENTS
22 TAC §§161.5 - 161.7

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

$161.5. Definitions.

The following words and terms when used in this chapter shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Acceptable approved medical school--A medical
school or college located in the United States or Canada that has been
accredited by the Liaison Committee on Medical Education or the
American Osteopathic Association Bureau of Professional Education.

(2) Approved graduate medical training program--A pro-
gram that is approved by the board and is:

(A) accepted for certification by a specialty board that is
a member of the American Board of Medical Specialties or the Bureau
of Osteopathic Specialists; or

(B) accredited by one of the following:

(i) the Accreditation Council for Graduate Medical
Education, or its predecessor;

(ii) the American Osteopathic Association;

(iii) _the Committee on Accreditation of Preregistra-
tion Physician Training Programs, Federation of Provincial Medical

criminal history.

(1) Requestors must submit a completed board form along
with a $100 fee.

(2) Additional documentation, including a set of finger-
prints, may be required.

(b) The board will notify the requestor of the determination.

(¢) Anindividual may still apply for licensure regardless of the
criminal history evaluation determination.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404225

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030
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Licensing Authorities of Canada;

(iv) the Royal College of Physicians and Surgeons

of Canada;

(v) _the College of Family Physicians of Canada; or

(C) a board-approved fellowship performed in Texas;

(D) a U.S. or Canadian graduate medical education
training program, that subsequently received accreditation by the
Accreditation Council for Graduate Medical Education (ACGME),
American Osteopathic Association (AOA) or Royal College of Physi-
cians, and was accepted by a specialty board that is a member of the
American Board of Medical Specialties, the Bureau of Osteopathic
Specialists, or the Royal College of Physicians for board certification
purposes.

(3) Substantially equivalent medical school--A medical
school or college that is accredited by an agency recognized by
the World Federation of Medical Education (WFME) Recognition
Programme, or that is recognized by the board.

$161.6.  General Requirements for Licensure.

(a) All applicants for a Texas medical license must meet the
general eligibility requirements set forth in §155.003 of the Act.

PROPOSED RULES
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(b) All applicants must submit a completed application for li-
censure and all documents and information necessary to complete an

(6) National Board of Osteopathic Medical Examiners Ex-
amination (NBOME) or its successor;

applicant's request for licensure including, but not limited to:

(1) _the required fee of $817;

(2) additional fees and surcharges as applicable;

(3) Dean's Certification of Graduation form;

(4) certified transcript of Examination Scores;

(5) birth certificate or other similar proof of age;

(6) graduate training verification;

(7) Professional or Work History Evaluation forms demon-
strating or relating to the practice of medicine for the preceding 5 years
from the date of the application;

(8) FBI/DPS Fingerprint Report;

(9) documentation of alternate name or name change, if ap-
plicable;

(10) medical school transcript, if requested;

(11) specialty board certification, if applicable;

(12) arrest records, if applicable;

(13) malpractice records, if applicable;

(14) treatment records for alcohol or substance use disorder
or any physical or mental illness impacting the ability to practice, if

applicable;
(15) military orders or DD214, if applicable;

(16) evidence of passage of the Texas Jurisprudence exam-
ination with at least a score of 75; and

(17) any other documentation deemed necessary to process
an application.

(c) Applications are valid for one year from the date of submis-
sion. The one-year period can be extended for the following reasons:

(1) delay in processing application;

(2) referral of the applicant to the Licensure Committee;

(3) unanticipated military assignments, medical reasons, or
catastrophic events; or

(4) other extenuating circumstances.

§161.7.  Examination Requirements.

(a) Applicants must take and pass examinations in accordance
with §§155.051, 155.0511, and 155.054 of the Act.

(b) Required Examinations:

(1) United States Medical Licensing Examination
(USMLE), or its successor, with a score of 75 or better, or a passing
grade if applicable, on each step;

(2) COMLEX-USA, or its successor, with a score of 75 or
better, or a passing grade if applicable, on each step;

(3) Federation Licensing Examination (FLEX), on or after
July 1, 1985, passage of both components with a score of 75 or better
on each component;

(4) Federation Licensing Examination (FLEX), before July

(7) Medical Council of Canada Examination (LMCC) or
its successor; or

(8) state board licensing examination.

(c) The following examination combinations are acceptable
with a score of 75 or better on each part, level, component, or step:

(1) FLEXI plus USMLE 3;
(2) USMLE 1 and USMLE 2, plus FLEX II;

(3) NBME I or USMLE 1, plus NBME 1II or USMLE 2,
plus NBME III or USMLE 3;

(4) NBME I or USMLE 1, plus NBME II or USMLE 2,
plus FLEX 1I;

(5) The NBOME Part I or COMLEX Level I, plus NBOME

Part IT or COMLEX Level II, plus NBOME Part I1l or COMLEX Level
III; or

(6) other examination combination acceptable to the board.

(d) Examination Attempt Limits and Time Limits. Each part
of an examination must be passed in accordance with §155.051 and
§155.056 of the Act, unless the applicant meets an exception described
in §155.0561 of the Act.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404226

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030
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SUBCHAPTER C. U.S. AND CANADIAN
MEDICAL GRADUATES
22 TAC §161.10

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§161.10. Specific Requirements for U.S. and Canadian Medical
School Graduates.

All U.S. and Canadian medical school graduates must meet the require-
ments set forth in §155.003 of the Act.

1, 1985, with a FLEX weighted average of 75 or better in one sitting;

(5) National Board of Medical Examiners Examination
(NBME) or its successor;

Filed with the Office of the Secretary of State on September 6,
2024.
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SUBCHAPTER D. FOREIGN MEDICAL
GRADUATES
22 TAC §§161.15 - 161.17

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§161.15. Specific Requirements for Foreign Medical Graduates.

(a) Foreign Medical Graduates from substantially equivalent
medical schools must provide:

(1) an Educational Commission for Foreign Medical Grad-
uates (ECFMGQG) status report; and

(2) proof of one of the following:

(A) successful completion of two years of approved
medical graduate training that is progressive in nature; or

(B) board certification from a member board of the
American Board of Medical Specialties or the Bureau of Osteopathic

Specialists.

(b) Alternative approved training may be demonstrated by
practicing within the teaching confines of the applying institution
under a Faculty Temporary License. Each year in a teaching faculty
position under a Faculty Temporary License shall be considered the
equivalent of one year of approved postgraduate training.

$161.16.  Foreign Medical Graduates of a Medical School That Is Not
Substantially Equivalent.

Foreign Medical Graduates of a medical school that is not substantially
equivalent must provide:

(1) an Educational Commission for Foreign Medical Grad-
uate (ECFMGQ) status report; and

(2) proof of one of the following:

(A) completion of at least two years of an approved
medical graduate training program that is progressive in nature, along
with an International Credential Evaluation from the Foreign Creden-
tial Service of America (FCSA) determining the foreign medical edu-
cation program is equivalent to a U.S. medical education;

(B) successful completion of an approved medical
graduate training program;

(C) board eligibility or certification by the American
Board of Medical Specialties or the Bureau of Osteopathic Specialists;
or

(D) practice under an unrestricted full license issued in
the U.S. for at least five years, without any disciplinary action in any
state.

$161.17.  Other Foreign Medical Graduates.

Foreign Medical Graduates of a medical school that is not substantially
equivalent and do not meet the criteria set forth in §161.15 and §161.16
of this chapter (relating to Specific Requirements for Foreign Medi-
cal Graduates and relating to Foreign Medical Graduates of a Medical
School That Is Not Substantially Equivalent) must demonstrate sub-
stantial equivalence through alternate means as set by the board.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404228

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER E. LICENSURE FOR
MILITARY SERVICE MEMBERS, VETERANS,
AND SPOUSES

22 TAC §161.20

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§161.20. Alternative License Procedures for Military Service Mem-
bers, Military Veterans, and Military Spouses.

In accordance with Chapter 55 of the Texas Occupations Code, military
service members, veterans, and spouses must:

(1) meet the general requirements for licensure as set forth
in §161.6 of this chapter (relating to General Requirements for Licen-

sure); and

(2) submit a completed application on the board-approved
form and all additional documentation as required, with the exception
of application fee.

Filed with the Office of the Secretary of State on September 6,
2024.
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SUBCHAPTERF. APPLICATION PROCEDURE
22 TAC §161.25

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§161.25. Procedural Rules for Licensure Applicants.

(a) Applications will be processed in accordance with
§155.007 of the Act.

(b) Applicants seeking reinstatement or reissuance of a license
will be reviewed and processed in accordance with §§164.151 through

(a) In accordance with Chapter 156 of the Act, a physician
license must be registered with the board and renewed every two years
after it is issued.

(b) A renewal notice will be sent to the physician's address of
record at least 60 days prior to the expiration date of the registration.

(¢) The physician must:

(1) complete the renewal form;

(2) pay the renewal fee and any additional fees, as applica-

ble:
(A) initial biennial permit - $456.00;
(B) subsequent biennial permit - $452.00;
(3) verify and update their physician profile; and
(4) provide any other relevant information requested.
$161.31.  Exceptions From Certain Renewal Requirements.

(a) Texas-licensed military service members are allowed two
additional years to complete biennial continuing medical education re-

quirements.
(b) Officially Retired Physicians are exempt from renewal reg-

istration fees and continuing medical education requirements upon the
filing of a board-approved form certifying that they:

(1) have ceased practicing medicine in Texas; and

(2) are not under investigation or current board order.

(c) Voluntary Charity Care Physicians are exempt from the bi-
ennial registration fee upon the filing of a board-approved form certi-

164.153 of the Act.

Filed with the Office of the Secretary of State on September 6,
2024.
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SUBCHAPTER G. REGISTRATION OF
LICENSE
22 TAC §161.30, §161.31

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

$161.30.  Registration and Renewal.

fying that they:
(1) provide medical care only:

(A) to indigent populations;

(B) in medically underserved areas; or

(C) for a disaster relief organization;

(2) donotprovide any medical services to family members:

and

(3) receive no compensation for services rendered, with the
exception of payment or reimbursement of reasonably necessary travel
and related expenses.

Filed with the Office of the Secretary of State on September 6,
2024.
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SUBCHAPTER H. CONTINUING MEDICAL
EDUCATION REQUIREMENTS FOR LICENSE
RENEWAL

22 TAC §161.35

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
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for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§161.35.  Continuing Medical Education (CME) Requirements for Li-
cense Renewal.

(a) Forty-eight total CME credits are required, biennially, as
follows:

(1)  Minimum of 24 formal credits of AMA/PRA Category
1 designated by:

(A) the Accreditation Council for Continuing Medical
Education;

(B) a state medical society recognized by the Commit-
tee for Review and Recognition of the Accreditation Council for Con-
tinuing Medical Education;

(C) the American Academy of Family Physicians;
(D) the AOA Category 1-A;
(E) the Texas Medical Association;

(F) the board, but only as it applies to medical ethics
and/or professional responsibility; or

(G) a board-appointed physician performing a compe-
tency evaluation or practice monitoring of another physician, which
may receive one (1) formal CME credit for each hour of time spent on
these duties up to 12 hours.

(2) As part of the 24 formal credits, the following are re-

quired:

(A) a human trafficking prevention course, in accor-
dance with §156.060 of the Act;

(B) two credits in the topic of medical ethics and/or pro-
fessional responsibility; and

(C) two credits in accordance with §156.055 of the Act.

(3) Informal CME credits may include:

(A) informal self-study; or

(B) attendance at hospital lectures, grand rounds, or
case conferences.

(b) Alternate proof of CME compliance is presumed if the
physician:
(1) meets the criteria set forth in §156.052 of the Act;

(2) is currently in a residency/fellowship training; or

(3) completed residency/fellowship training within six

months prior to obtaining licensure.

(¢) CME Deficiencies and Carry Forward Procedures:
(1) Any CME deficiency can be remedied within 30 days

after registration renewal due;

(2) A maximum of 48 total excess credits may be carried

forward only to the next registration period; and

(3) Required formal credits described in subsection (a)(2)
of this section cannot be carried forward.

(d) In accordance with §156.053 of the Act, exemptions from
CME may be allowed upon a written request at least 30 days before
renewal is due.

(e) Voluntary Charity Care CME requirements are reduced to
twelve informal CME credits per biennium.

(f) In accordance with §323.0045 of the Health and Safety
Code, recognized forensic examination CME must be:

(1) a formal category 1 course; or

(2) approved or recognized by the Texas Board of Nursing.

Filed with the Office of the Secretary of State on September 6,
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SUBCHAPTER I. FULL MEDICAL LICENSE
22 TAC §161.40

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§161.40. Medical License.

(a) In accordance with §§155.001 and 151.056 of the Act, all
physicians must hold a full Texas medical license to practice in Texas,
including physicians practicing telemedicine.

(b) Subsection (a) of this section does not apply to the follow-

(1) physicians who meet the exceptions set forth in
§151.056(b) of the Act;

(2) physicians who are exempt pursuant to §151.0521 of
the Act; and

(3) physicians who hold a temporary or limited license is-
sued under Chapter 155 of the Act.

Filed with the Office of the Secretary of State on September 6,
2024.
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SUBCHAPTER J. LIMITED LICENSES
22 TAC §§161.45 - 161.47

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§161.45. Conceded Eminence License.
All applicants for a conceded eminence license must meet the require-

(1) meet the general requirements set forth in §161.6 of this
chapter (relating to General Requirements for Licensure);

(2) submit a completed application on the board-approved

form;

(3) pay the required fee of $817.00 and any additional fees
and surcharges, as applicable; and

(4) submit any additional documentation as requested.

(b) An administrative medicine license:

(1) is limited to administration or management that utilizes
the medical and clinical knowledge, skill, and judgment of a licensed
physician and is capable of affecting the health and safety of the public
or any person; and

(2) does not grant authority to do the following:

(A) the practice of clinical medicine;

(B) direct patient care, treatment, or diagnosis;

(C) the prescribing of dangerous drugs or controlled
substances; and

(D) supervision and delegation.

$161.47.  Military Volunteer License.
(a) All applicants for a Military Volunteer License must meet
the requirements of §155.103 of the Act, and must submit:

ments of §155.006 of the Act, and submit:

(1) acompleted board-required application form;
(2) the required fee of $817.00;

(3) additional fees and surcharges as applicable; and

(4) the following documentation:

(A) proof of conceded eminence and authority in the
applicant's specialty including, but not limited to:

(i) ahigh level of academic or professional recogni-
tion, domestically or internationally, for excellence in research, teach-
ing, or the practice of medicine within the applicant's specialty;

(i) professional honors, awards, and recognition in
the international or domestic medical community for achievements,
contributions, or advancements in the field of medicine, or medical
research publications in recognized scientific, medical, or medical re-
search journals;

(iii) acknowledgement of expertise from recognized
U.S. authorities in the applicant's field of medical specialty; and

(iv) _other meritorious considerations.

(B) letters of recommendation from five renowned spe-
cialists including three Texas-licensed physicians who practice in the

same specialty;
(C) proof of successful completion of an acceptable li-

censing examination as set forth in §161.7 of this chapter (relating to
Examination Requirements);

(D) evidence of the practice of medicine for at least 10
years, 5 years of which occurred immediately preceding the date of

application; and
(E) an acceptable disciplinary and criminal history.

§161.46. Administrative Medicine License.
(a) All applicants for an administrative medicine license must

(1) proof of active or retired military status; and

(2) acompleted board required application form.

(b) A Military Volunteer License is valid for two years.
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SUBCHAPTER K. TEMPORARY LICENSES
22 TAC §§161.50 - 161.52

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§161.50. Regular Temporary License.
In accordance with §155.104 (a) of the Act, temporary licenses may
be issued to applicants approved for full licensure pending final board

meet the requirements of §155.009 of the Act, and must:

approval.
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§161.51.  Faculty Temporary License.

(a) All applicants for a Faculty Temporary License must meet
the requirements of §§155.104(b) and (c) of the Act, as applicable, and
must submit:

(1) acompleted board-required application form at least 45
days prior to the effective date of the appointment of the physician, in
accordance with §155.104(h) of the Act;

(2) _the required fee of $552.00;

(3) any additional fees and surcharges, as applicable; and

(4) documentation of:

(A) anacceptable disciplinary and criminal history; and

(B) required statements and affidavits from the apply-
ing institution, in accordance with §§155.104(d) and (e) of the Act.

(b) A Faculty Temporary License is valid for one year.

(c) Each year practicing under a Faculty Temporary License
may be treated as equivalent to one year of approved postgraduate train-
ing for purposes of license eligibility.

§161.52.

(a) In accordance with §155.104(a) of the Act, the Executive
Director may issue a Visiting Physician Temporary Permit (VPTP) for

the following:

(1) educational purposes, including short-term medical
faculty teaching positions not to exceed 6 months;

Visiting Physician Temporary Permit.

(2) to practice charity care for underserved populations in

Texas;

(3) in cases of declared emergency disasters;

(4) for the provision of forensic psychiatric examinations
related to criminal matters; or

(5) for the provision of specialized medical care for which
the applying physician has demonstrated good cause for the issuance

of the permit.

(b) A VPTP cannot be used for training in a postgraduate med-
ical training program or fellowship.

(c) Applicants for a VPTP must submit:

(1) acompleted board-required application form at least 30
days prior to the effective date of the appointment of the physician;

(2) documentation of:

(A) a current and unrestricted medical license in an-
other state, territory, Canadian province, or country;

(B) an acceptable disciplinary and criminal history, and
no current or pending complaints, investigations, or disciplinary ac-

(2) listing the specified location and purpose requiring the
VPTP.

(e) A VPTP is valid for ten working days, unless otherwise
approved by the Executive Director, except as provided in subsection
(a)(1) of this section.

(f) A VPTP necessary to participate in the Texas A&M
KSTAR program will be issued for the length of the program upon
receipt of written verification from the KSTAR program of acceptance
into the program and the dates of the program.

Filed with the Office of the Secretary of State on September 6,
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SUBCHAPTER L. PHYSICIAN-IN-TRAINING
PERMITS
22 TAC §§161.55 - 161.58

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§161.55. Physician-in-Training Permits.

(a) Inaccordance with §155.105 of the Act, the Executive Di-
rector or board may issue a Physician-in-Training (PIT) permit.

(b) A PIT permit may be issued only after receipt of certifica-
tion from an approved graduate medical training program that:

(1) the program is an approved program;

(2) the applicant has been accepted into the program; and

(3) the applicant is graduating from medical school prior to
the start of the training program.

tions; and

(C) supervision by a physician who has:

(i) a current and unrestricted medical license in

Texas; and

(i) an acceptable disciplinary and criminal history,
and no current or pending complaints, investigations, or disciplinary
actions in any jurisdiction.

(d) Texas supervising physicians must provide written verifi-

(c) Applicants for a PIT permit must submit:

(1) aboard-required application form;
(2) the required fee of $200.00;

(3) additional fees and surcharges as applicable; and

(4) documentation of the following:

(A) all US or Canadian approved graduate medical
training programs attended;

cation:

(1) agreeing to supervise the applicant; and

(B) documentation of alternate name or name change,
if applicable;
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(C) arrest records, if applicable;

(D) malpractice records, if applicable;

(E) treatment records for alcohol or substance use dis-
order or any physical or mental illness impacting the ability to practice,

if applicable; and
(F) other documentation deemed necessary to process
an application.
(d) PIT permit applications should be submitted at least 60

days prior to the start of the training program and no more than 120
days before training begins.

(e) A PIT permit is valid for participation in an approved grad-
uate medical training program for the duration of the training program.

() PIT permits expire upon any of the following, whichever
occurs first:

(1) the end date of the approved graduate medical training
program;

(2) the permit holder's termination or release from the ap-
proved graduate medical training program; or

(3) on the date a full, limited, or temporary physician li-
cense is issued.

(g) PIT permit holders are limited to the practice of medicine
within the training program for which it was approved.

(h) A PIT permit holder is restricted to the supervised practice
of medicine that is part of and approved by the training program and
does not allow for the practice of medicine outside of the approved

program.
(i) A transfer to a new approved graduate medical training pro-

gram requires the applicant to submit a new PIT permit application, re-
quired documentation, and the following fees, as applicable:

(1) $141.00, if transferring to a program not within same
institution; and

(2) $200.00, if transfer application is made after current
PIT permit is expired.

(j) The board may allow substitute documents where exhaus-
tive efforts on the applicant's part to secure the required documents are

presented.

§161.56. Rotator PIT Permits.

Out-of-state or military PIT applicants completing a rotation in Texas
of less than 60 consecutive days as part of an approved graduate med-
ical training program must:

(1) submit an application and required documentation de-
scribed in §161.55 of this title;

(2) pay a required fee of $131.00; and

(3) have the Texas Licensed physician supervising the
Texas rotations submit certification of the following:

(A) the facility at which the rotation will be completed,;

(B) the dates the rotations will be completed in Texas;

and

(C) that the Texas on-site preceptor physician will su-
pervise and be responsible for the applicant during the rotations.
§161.57. Duties of Permit Holders to Report.

PIT permit holders must report the following to the board within 30
days:

(1) an investigation or disciplinary action by any licensing
entity other than the board;

(2) anarrest (excluding traffic tickets, unless drugs or alco-

hol were involved);

(3) any criminal charge or conviction, including disposi-

tion;

(4) any indictment;

(5) imprisonment; and

(6) any diagnosis or treatment of a physical, mental, or
emotional condition that affects the ability to practice medicine.

§161.58.  Duties of Program Directors to Report.

In accordance with §§160.002 and 160.003 of the Act, Program Direc-
tors must report the following to the board within 30 days:

(1) aPIT permit holder who did not begin the training pro-
gram for any reason, including failure to graduate from medical school;

(2) a PIT permit holder who is absent from the program
for more than 21 consecutive days (excluding vacation, military, or
family leave not related to the participant's medical condition) and the

reason(s) why;
(3) aPIT permit holder who has been arrested;

(4) a PIT permit holder who poses a continuing threat to
the public welfare, as defined by §151.002(a)(2) of the Act;

(5) any final action against a PIT permit holder that
adversely affects the permit holder's status or privileges for a period
longer than 30 days;

(6) a PIT permit holder who is suspended from the pro-
ram; or

(7) a PIT permit holder who is released, terminated, with-
draws, or resigns from the program.
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SUBCHAPTER M. FELLOWSHIP PROGRAM
APPROVAL
22 TAC §161.65

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
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option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§161.65. Process for Board-Approval of Fellowships.

(a) To obtain board approval of a fellowship, the institution,
through its designated institutional official (DIO) and chair of the Grad-
uate Medical Education Committee (GMEC), must submit:

(1) acompleted board application form;
(2) required fee of $250.00; and

(3) documentation demonstrating:

(A) goals and objectives;

(B) documented curriculum;

(C) qualifications of the program director and program
faculty including, but not limited to, current Texas medical license, cer-
tification by the appropriate specialty board, and/or appropriate educa-
tional qualifications;

(D) candidate selection process including prerequisite
requirements;

(E) duties and responsibilities of the fellows in the pro-

ram,
(F) supervision of the fellows;
(G) progressive nature of the training program;
(H) evaluation of the fellows;
(I) duration of the fellowship training program for fel-
lows; and

(J) other information as requested by the board.

(b) The application must be submitted a minimum of 120 days
prior to the beginning date of the program.

(c) Renewals for fellowship approval must be submitted at
least 120 days before the expiration of the approval.

(d) The approval period of the fellowship program may not
exceed five years.
(e) If the program subsequently becomes approved by the

ACGME, AOA, ABMS, or BOS, the program must notify the board
within 30 days of approval, as fellowship programs may not be dually

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle and es-
tablish rules related to licensure and registration of the license.
The new rules are also proposed in accordance with the require-
ments of Chapters 53, 155, and 156 of the Texas Occupations
Code. The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§$161.70. Emergency Practice Authorization (EPA).

(a) The board may waive requirements for licensure for the
board and its advisory boards and committees and issue an Emergency
Practice Authorization (EPA):

(1) pursuant to a lawful emergency or disaster for which
the Governor of the State of Texas has declared a state of emergency
or state of disaster, in accordance with the Texas Government Code;

(2) in the event of an occurrence for which a county or mu-
nicipality has declared a state of emergency or state of disaster; or

(3) to protect the public health, safety, or welfare of the
citizens of Texas.

(b) For the purposes of this subchapter, "healthcare profes-
sional" means an out-of-state individual that holds a valid and current
license, permit, or certificate type that is issued by a state licensing
board.

§161.71. Emergency Practice Authorization (EPA) Requirements and
Procedures for Healthcare Professionals.

(a) Hospital-to-Hospital Practice Authorization: A healthcare
professional may practice within the scope of their license, permit, or
certificate at a Texas hospital upon demonstration of the following:

(1) The healthcare professional:

(A) holds a full, unlimited, and unrestricted license, cer-
tificate, or permit to practice in another U.S. state, territory, or district;
and

(B) has unrestricted hospital credentials and privileges
in any U.S. state, territory, or district.

approved.

(f) Changes to a board-approved program may require submis-
sion of a new application.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404237

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER N. EMERGENCY PRACTICE
AUTHORIZATION
22 TAC §§161.70 - 161.73

(2) The licensed Texas hospital:

(A) shall verify each healthcare professional's creden-
tials and privileges;

(B) shall keep a list of all healthcare professionals com-
ing to practice at that facility;

(C) must provide this list to the board within ten days
of each healthcare professional starting practice at the facility; and

(D) must provide the board a list of when each health-
care professional has stopped practicing in Texas under this section
within ten days after each healthcare professional has stopped prac-
ticing under this section.

(b) Non-Hospital Practice Authorization:

(1) The sponsored healthcare professional must:

(A) hold a full, unlimited, and unrestricted license, cer-
tificate, or permit to practice in another U.S. state, territory, or district;

(B) have no disciplinary actions in any jurisdiction; and
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(C) Dbe sponsored by a Texas-licensed physician.

(2) The Texas-licensed sponsoring physician:

(A) must hold a full unrestricted Texas medical license;

(B) must provide a written statement describing how
the sponsored healthcare professional will assist directly in response
to the declared emergency or disaster; and

(C) shall be considered the supervising physician for
the sponsored healthcare professional.

(3) The board may limit the sponsored healthcare profes-
sional's practice locale and scope of practice.

$161.72.  Board Regulation of Emergency Practice Authorization
EPA).

(a) The board shall have jurisdiction over healthcare profes-
sionals practicing under this subchapter.

(b) Each healthcare professional must comply with all applica-
ble provisions of the Texas Occupations Code and all other applicable
state and federal laws.

(c) The board's jurisdiction over the healthcare professional
and the care provided in Texas during the emergency continues even
after the healthcare professional ceases practicing in Texas.

(d) An EPA is valid for no more than thirty (30) days unless
otherwise indicated by the continued emergency or disaster, as deter-
mined by the board.

(e) Healthcare professionals practicing under this subchapter
shall not receive any compensation outside of their usual compensation
for the provision of healthcare services during a disaster or emergency.

§161.73.

In accordance with §164.007(c) of the Act, all board files, information,
or investigative materials regarding healthcare professionals practicing
under this chapter are confidential.

Confidentiality.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404238

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 162. SUPERVISION OF MEDICAL
SCHOOL STUDENTS

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 162, concerning Supervision of Medical Students,
§162.1 and §162.2.

The Board also proposes new Chapter 162, concerning Physi-
cian Profiles, §§162.1 - 162.3.

Also, the Board contemporaneously proposes the repeal of
current Chapter 173, concerning Physician Profiles, §§173.1 -
173.5, and §173.7.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, the repeal of Chapter 162 is more

efficient than proposing multiple amendments to make the re-
quired changes.

The proposed new sections are as follows:

New §162.1, Profile Contents, provides a description of the con-
tent of a physician's public profile.

New §162.2, Profile Updates, provides a description of manda-
tory updates required to be reported by a physician to the board.

New §162.3, Profile Disputes, explains the process by which a
physician may dispute their public profile information.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions there will be no effect on small businesses, micro busi-
nesses, or rural communities. The agency has considered al-
ternative methods of achieving the purpose of these proposed
repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:
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(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed repeals and new sections do not require an
increase or decrease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeal and new sections do not increase the
number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/9KcRP3vMGq. A public hearing will
be held at a later date. Comments on the proposal will be ac-
cepted for 30 days following publication.

22 TAC §162.1, §162.2

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$§162.1.  Supervision of Medical Students.

§162.2.  Physician Supervision of a Student Physician Assistant.
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404239

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030
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CHAPTER 162. PHYSICIAN PROFILES

22 TAC §§162.1 - 162.3

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority

for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
§8§154.006(h) and 156.001. The new rules are also proposed in
accordance with the requirements of Texas Government Code,
§2001.039, which requires a state agency to review and consider
its rules for readoption, readoption with amendments, or repeal
every four years.

No other statutes, articles or codes are affected by this proposal.
§162.1.

In addition to the information required by §154.006(b) of the Act, a
physician's public profile shall include:

Profile Contents.

(1) full name as displayed on the physician license;

(2) the original date of issuance of the physician's Texas
medical license;

(3) the expiration date of the physician's current registra-
tion permit;
(4) amailing address (street or P.O. Box address, city, state,

and zip code), if the physician does not have a primary practice loca-
tion;

(5) primary and secondary areas of practice, as designated
by the physician;
(6) a description of a maximum of five awards, honors,

publications or academic appointments submitted by the physician,
each no longer than 120 characters; and

(7) utilization review services for an insurance company
other than utilization review in relation to worker's compensation
claims.

§162.2.  Profile Updates.

(a) Upon renewal, physician updates to the board must be
completed as required by §§156.001(c) and (e) of the Act.

(b) Mandatory Updates shall be reported by a physician within
10 business days of the event, including:

(1) A description of any charges reported to the board to
which the physician has pleaded no contest, for which the physician is
the subject of deferred adjudication or pretrial diversion, or in which
sufficient facts of guilt were found and the matter was continued by a
court;

(2) change of mailing or practice address;

(3) incarceration in a state or federal penitentiary;
(4) conviction described in §154.006(b)(9) of the Act;
(5) any charges as described in §154.006(b)(10) of the Act;

(6) An initial finding of guilt for a crime set forth in
§164.057 of the Act;

(7) any disciplinary action described in §§154.006(b)(12)
and (13) of the Act;

(8) any medical
§154.006(b)(16) of the Act; or

(9) changes in the physician's American Board of Medical
Specialties or the Bureau of Osteopathic Specialists specialty certifica-
tion.

malpractice  claim  listed  in
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(c) A physician may submit any other corrections as they oc-

cur.

§162.3.  Profile Disputes.

A physician may dispute public profile information by submitting a
written description of the dispute and any supporting information to
the General Counsel's office for review, consideration, and resolution

of the dispute.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404240

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ L4 ¢
CHAPTER 163. LICENSURE

The Texas Medical Board (Board) proposes the repeal of current
Chapter 163, concerning Licensure, §§163.1 - 163.6, 163.8 -
163.11 and 163.13.

The Board also proposes new Chapter 163, concerning Medical
Records. This includes new Subchapter A, concerning General
Documentation Provisions, §§163.1 - 163.5; and Subchapter B,
concerning Abortion Documentation, §§163.10 - 163.13.

Also, the Board contemporaneously proposes the repeal of cur-
rent Chapter 165, concerning Medical Records, §§165.1 - 165.9.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 163 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new subchapters and sections are as follows:
SUBCHAPTER A. GENERAL PROVISIONS.

New §163.1, Medical Records, describes the necessary content
of a medical record and the appropriate method for documenting
each patient encounter.

New §163.2, Medical Record Retention, explains providers re-
sponsible for retaining medical records and the amount of time
those providers must retain medical records.

New §163.3, Requests for Medical Records, explains a
provider's responsibility for providing medical records to patients
upon request. It also explains allowable charges for responding
to requests for medical records or diagnostic imaging.

New §163.4, Physician Responsibilities when Leaving a Prac-
tice, explains a provider must provide notice to patients when
they leave, retire, or terminate a practice.

New §163.5, Appointment of Record Custodian of a Physician's
Records, explains who the appropriate records custodian is of
medical records in certain situations. It also explains the process
by which a records custodian is appointed and outlines the cus-
todian's responsibilities.

SUBCHAPTER B. ABORTION DOCUMENTATION.

New §163.10, Definitions, describes the specific definitions for
certain terms used in this subchapter.

New §163.11, Required Form Regarding an Abortion on an Un-
emancipated Minor, details the required disclosure and consent
form to be completed when performing an abortion or related
procedure on an unemancipated minor.

New §163.12, Abortion Ban Exception Performance and Docu-
mentation, explains that physicians need to comply with all ap-
plicable laws, rules, and court opinions related to abortion and
its exceptions in Texas. The rules also provide the minimum re-
quired information that must be included in the medical record.

New §163.13, Complaints Regarding Abortions Performed, ex-
plains the procedures that the Board will utilize in the event a
complaint is received. The rule also explains the limitation of
any Board decision and that possible criminal or civil action un-
der the law is separate and independent of any Board decision.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
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first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/ENi91rHrTG. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§163.1 - 163.6, 163.8 - 163.11, 163.13

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§163.1. Definitions.

$163.2.  Full Texas Medical License.

§163.3.  Exemption from Licensure for Certain Military Spouses.
§163.4.  Procedural Rules for Licensure Applicants.

§163.5. Licensure Documentation.

§163.6. Examinations Accepted for Licensure.

§$163.8.  Authorization to Take Professional Licensing Examination.
§163.9.  Only One License.

$163.10. Relicensure.

§163.11.  Active Practice of Medicine.

$§163.13.  Expedited Licensure.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404241

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 163. MEDICAL RECORDS
SUBCHAPTER A. GENERAL DOCUMENTA-
TION PROVISIONS

22 TAC §§163.1 - 163.5

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
§164.052(c). The new rules are also proposed in accordance
with the requirements of Texas Government Code, §2001.039,
which requires a state agency to review and consider its rules for
readoption, readoption with amendments, or repeal every four
years. No other statutes, articles or codes are affected by this
proposal.

§163.1.  Medical Records.

(a) The medical record must be a complete, contemporaneous,
and legible documented account of each patient encounter by a physi-

cian or delegate.
(b) A medical record must include, at a minimum:

(1) areason for the encounter, relevant history, physical ex-
amination findings (ensuring any pre-populated fields contain current
and accurate patient information), and any diagnostic test results;

(2) an assessment, clinical impression, and diagnosis;

(3) aplan for care (including diagnostics, risk factors, con-
sults, referrals, ancillary services, discharge plan if appropriate, pa-
tient/family education, disclosures, and follow-up instructions), treat-
ments, and medications (including amount, frequency, number of re-

fills, and dosage);

(4) late entries, if any, that indicate the time and date en-
tered, as well as the identity of the person who made the late entry;

(5) summary or documentation of communications with
the patient;

(6) sufficient documentation of requests for records from
other providers and any records received,

(7) clear identification of any amendment or correction to
the medical record, including the date it was amended or corrected and
the identity of the author of the amendment or correction, with the orig-
inal text remaining legible; and

(8) documentation of a review of the patient's Texas Pre-
scription Monitoring Program (PMP) prescribing history.

§163.2.  Medical Record Retention.
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(a) Medical records must be retained by a physician or a physi-
cian's employer, including group practices, professional associations,
and non-profit health organizations, consistent with this chapter.

(b) Providers must maintain access to medical records for the
duration of the required retention period.

(c) Retention periods.

(1) The standard retention period is at least seven years
from the date of last treatment by the physician or longer if required
by other federal or state law.

(2) The retention period for a patient under 18 years old is
until the patient reaches age 21 years old or seven years from the date
of last treatment, whichever is longer.

(d) Forensic medical examinations for sexual assault must be
retained in accordance with §153.003 of the Act.

$163.3.  Requests for Medical Records.
(a) Upon receipt of a request for medical records that complies

(b) The notice must include:

(1) the date of the termination, retirement, or departure;

(2) instructions as to how patients may obtain or transfer
their medical records;

(3) the name and location of new practice, if any; and

(4) thename of another licensed physician, practice, or cus-
todian if ownership of records is changing.

(c) Ifthe physician's license is surrendered or revoked, the no-
tice must be provided immediately in accordance with this section.

(d) The following physicians are exempt from providing no-
tice to patients:

(1) alocum tenens physician at a practice location for less
than six months;

(2) aphysician who only treated the patient in the following

settings:

with §159.005 of the Act, a physician must provide the information
within 15 days of the request and in accordance with Chapter 159 of
the Act.

(b) Requests for diagnostic imaging, including static films,
non-static films, and imaging studies, must specify whether a copy or
the original of the study is sought.

(c) Allowable charges for records:

(1) paper records - the maximum fee may be $25.00 for the
first twenty pages and $.50 per page thereafter

(2) electronic records - the maximum fee may be $25.00
for 500 pages or less and $50.00 for more than 500 pages;

(3) hybrid records (part paper and electronic) - the fee for
each different format may be utilized, including diagnostic studies;

(4) ifan affidavitis requested for the records, the maximum

(A) ahospital, as defined under §157.051(6) of the Act;

(B) an emergency room;

(C) a birthing center; or

(D) an ambulatory surgery center; or

(3) aphysician who only provided the following service:
(A) anesthesia;
(B) radiology; or
(C) pathology.

(e) Responsibilities of Practice:

(1) A physician, physician group, or practice must provide
a list of patients seen by the departing physician in the last two years
for the purposes of providing notice to patients.

fee may be $15.00;

(5) if a narrative is provided in lieu of records, the maxi-

(2) A departing physician's group or practice is not required
to provide the requisite notice to patients.

mum fee may be $20.00;

(6) requests that all records be in paper format even though

(3) If the departing physician's group or practice agrees to
provide the requisite notices to patients, they must do so in accordance

available as electronic records - the paper record fee may be charged;

with this section.

and

(7) if records are mailed to the requestor - actual postage

(4) No physician remaining at the group or practice may
prevent or interfere with the departing physician's duties to provide

cost may be charged.

(d) A provider cannot deny a request for medical records due

notices described by this section.

§163.5.  Appointment of Record Custodian of a Physician's Records.

to a delinquent account or amounts owed to the provider.

(e) A provider cannot require a subpoena for the records if a

(a) In accordance with §159.0061 of the Act, a custodian of
records is as follows:

proper request is made in accordance with §159.005 of the Act.

(f) A denial of a request for records must be in accordance with

(1) physician death - the administrator, executor of the es-
tate, or other court appointed individual, unless part of a group practice

§159.006(e) of the Act.

§163.4. Physician Responsibilities when Leaving a Practice.
(a) Upon retirement, termination of employment, or leaving a

or pre-existing appointments/instructions are in place;

(2) physician mental or physical incapacity - individual
with Power of Attorney, court appointed individual, or legally ap-

medical practice, a physician must provide patients reasonable notice to

pointed representative of the physician;

obtain copies of their records or arrange for the transfer of their medical
records by:

(1) letter or email to each patient seen in the last two years
by the departing physician; and

(2) posting a notice in a conspicuous location in the physi-
cian's/practice office and on the practice website at least 30 days prior
to the termination, leaving, or sale or relocation of practice.

(3) other circumstances or abandonment of records - cus-
todian is determined on a case-by-case basis.

(b) A records custodian must:

(1) maintain the confidentiality of the medical records;

(2) within 30 days of appointment, provide notice of the
custodianship of the records to the board and patients by:

49 TexReg 7724 September 27, 2024 Texas Register



(A) posting visible notice in physician's/practice office,

contraceptives. An act is not an abortion if the act is done with the in-

if accessible;

(B) posting notice on a physician or practice website, if
accessible; or

(C) posting notice in a newspaper of greatest general
circulation in county where physician practice was located.

(3) retain the medical records in accordance with state and
federal law for at least 90 days before destroying any records, including

tent to:

(A) save the life or preserve the health of an unborn

child;

(B) remove a dead, unborn child whose death was
caused by spontaneous abortion; or

(C) remove an ectopic pregnancy.
This definition is found at Chapter 245, §245.002(1) of the Texas

the 30-day notice period;

(4) include the following information in the notice:

(A) the name of custodian and contact information;

(B) instructions as to how patients can obtain or request

Health and Safety Code.

(2) "Reasonable medical judgment" means medical judg-
ment made by a reasonably prudent physician, knowledgeable about a
case and the treatment possibilities for the medical conditions involved.
This definition is found at Chapter 170A, §170A.001(4) of the Texas

transfer of medical records to another provider;

(C) all applicable fees to be charged for the records, in
accordance with this chapter, including an additional $25.00 custodial

Health and Safety Code.

(3) "Medical emergency" means a life-threatening physical
condition aggravated by, caused by, or arising from a pregnancy that,

fee as applicable; and

(D) a statement that the records may be destroyed after
90 days and provide destruction date.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404242

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. ABORTION DOCUMENTA-
TION
22 TAC §§163.10 - 163.13

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
§164.052(c). The new rules are also proposed in accordance
with the requirements of Texas Government Code, §2001.039,
which requires a state agency to review and consider its rules for
readoption, readoption with amendments, or repeal every four
years. No other statutes, articles or codes are affected by this
proposal.

§163.10. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings:

(1) "Abortion" means the act of using or prescribing an in-
strument, a drug, a medicine, or any other substance, device, or means
with the intent to cause the death of an unborn child of a woman known
to be pregnant. The term does not include birth control devices or oral

as certified by a physician, places the woman in danger of death or a
serious risk of substantial impairment of a major bodily function un-
less an abortion is performed. This definition is found at Chapter 171,
§171.002(3) of the Texas Health and Safety Code.

(4) "Major bodily function" includes but is not limited
to, functions of the immune system, normal cell growth, digestive,
bowel, bladder, neurological, brain, respiratory, circulatory, endocrine,
and reproductive functions. This definition is found at Chapter 21,
§21.002(11-a) of the Texas Labor Code.

§163.11 Required Form Regarding an Abortion on an Unemanci-
pated Minor.

In accordance with §164.052(c) of the Act, a physician must obtain the
consent for an abortion to be performed on an unemancipated minor
using the following form:

Figure 1:22 TAC §163.11

§163.12.  Abortion Ban Exception Performance and Documentation.

(a) An abortion shall not be performed in this state unless it is
performed in compliance with all provisions of Texas Health and Safety
Code, Chapters 170, 170A, and 171, in addition to any other applicable
federal and state statutes, rules, and court opinions.

(b) In addition to the requirements above, the physician must
document in the patient's medical record:

(1) that the abortion is performed in response to a medical
emergency;

(A) that places the woman in danger of death unless the
abortion is performed or induced; or

(B) to prevent a serious risk of substantial impairment
of a major bodily function of the patient unless the abortion is per-
formed or induced;

(2) the major bodily function(s) at serious risk of substan-
tial impairment;

(3) what placed the woman in danger of death, or what was
the serious risk of substantial impairment;

(4) how the danger of death or serious risk was determined;

(5) ifapplicable, the rationale on why the abortion was per-
formed pursuant to §170A.002 (b)(3) of the Texas Health and Safety
Code; and

(6) if applicable, that the treatment was in response to an
ectopic pregnancy at any location or a previable premature rupture of
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membranes, as those terms are used in §74.552 of the Texas Civil Prac-
tice and Remedies Code.

(c) The above documentation must be made before and/or after
performing the procedure, but the initial documentation must be made
within 7 days of the procedure.

(d) Imminence of the threat to life or impairment of a major
bodily function is not required.

§163.13.  Complaints Regarding Abortions Performed.

(a) The Texas Medical Board will review complaints and
perform investigations regarding abortions using the Board's standard

complaint process.

(b) If a complaint is determined to be jurisdictional to the
Board, the Board will use independent expert physicians, as provided
in §154.0561 of the Texas Occupations Code, to review the available
information, including the patient's medical record.

(c) As done in other complaints, the independent expert physi-
cians may review all relevant information including one or more of the

following:

(1) how the decision was made to proceed with an abortion
based on reasonable medical judgement including:

(A) what diagnostic imaging, test results, medical lit-
erature, second opinions, and/or medical ethics committees that were
used or consulted; and

(B) what alternative treatments were attempted and
failed or were ruled out; and

(2) whether there was adequate time to transfer the patient
to a facility or physician with a higher level of care or expertise to avoid
performing an abortion.

(d) Any decision by the Board, to either dismiss the complaint
or discipline the physician who is the subject of a complaint, is separate
and independent of any other possible criminal or civil action under the
law. If the Board is aware the licensee is subject to a pending criminal
or civil action, then the Board may defer or delay action. Depending
on the outcome of criminal or civil action, the Board retains authority
to investigate and potentially take disciplinary action.

(¢) The Board shall not take any disciplinary action against
a physician who exercised reasonable medical judgment in providing
medical treatment to a pregnant woman as described by §74.552 of the
Texas Civil Practice and Remedies Code.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404243

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ L4 ¢
CHAPTER 164. PHYSICIAN ADVERTISING

The Texas Medical Board (Board) proposes the repeal of current
Chapter 164, concerning Physician Advertising, §§164.1 - 164.6.

The Board also proposes new Chapter 164, concerning Physi-
cian Advertising, §§164.1 - 164.4.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, the repeal of Chapter 164 is more
efficient than proposing multiple amendments to make the re-
quired changes.

The proposed new sections are as follows:

New §164.1, Definitions, gives definitions of terms used in this
chapter.

New §164.2, Physician Responsibilities, explains the physician's
responsibilities as to form and content of advertisement of the
practice of medicine.

New §164.3, Prohibited Acts or Omissions in Advertising, de-
scribes what is permissible or prohibited in advertising by physi-
cians.

New §164.4, Advertising Board Certification, explains the per-
missible use of the term "board certified" in advertising. The
new section also details the process for a physician or physi-
cian-based certifying organization to apply for recognition to ad-
vertise as "board certified."

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and
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(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeal and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeal and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeal and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeal and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeal and new sections do not create new
regulations.

(6) These proposed repeal and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeal and new sections do not increase the
number of individuals subject to the sections' applicability.

(8) These proposed repeal and new sections do not positively or
adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/T7zq3qSM1i. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§164.1 - 164.6

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§164.1.  Purpose.

§164.2.  Definitions.

$§164.3. Misleading or Deceptive Advertising.
§164.4. Board Certification.

$164.5.  Advertising Records and Responsibility.
§164.6. Required Disclosures on Websites.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404245

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

22 TAC §§164.1 - 164.4

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Texas Occupations Code, §101.201. The new rules are also
proposed in accordance with the requirements of Texas Govern-
ment Code, §2001.039, which requires a state agency to review
and consider its rules for readoption, readoption with amend-
ments, or repeal every four years. No other statutes, articles or
codes are affected by this proposal.

$164.1.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the contents clearly indicate otherwise.

(1) Advertising and advertisement--Any communication
designed to attract attention to the practice of a physician.

(2) Testimonial--Statement about a physician's compe-
tence, services, treatments, or practice generally. Also includes
expressions of appreciation or esteem, a character reference, or a
statement of benefits received.

§164.2.  Physician Responsibilities.
(a) Every physician is:

(1) responsible for the form and content of any advertise-
ment for their individual practice or group practice; and

(2) deemed to have reviewed and approved any and all ad-
vertisements.

(b) Patients must consent prior to any use of photographs or
other representations in any advertising by a physician, practice, or

entity.

(c) A recording or copy of any advertisement shall be retained
by the physician for a period of two years from the last date of com-
munication.

$164.3.  Prohibited Acts or Omissions in Advertising.

(a) Advertising regarding the practice of medicine, profes-
sional credentials, and qualifications is permissible. However, the
information provided in the advertisement cannot be false, deceptive,

or misleading.

(b) In addition to those items listed in §101.201 of the Texas
Occupations Code, the following are also deemed false, deceptive, or
misleading advertising:
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(1) using the term "board eligible," "board qualified," or
any similar language calculated to convey the same meaning as "board

(F) s tax exempt under the Internal Revenue Code pur-
suant to §501(c) with a permanent headquarters and staff.

certified;"

(2) offering a permanent cure for an incurable disease, sick-

(c) A certifying organization approved by the board under sub-
section (b) of this section must be reviewed every five years from the

ness, and/or illness;

(3) providing a testimonial without:

(A) adisclaimer or warning as to the credentials of the
person making the testimonial; and

(B) adisclosure of compensation provided in exchange
for the testimonial,

(4) failing to explicitly identify individuals as models or
actors instead of actual patients;

(5) providing untruthful or deceptive claims regarding
costs and fees, including claims of free service if a third-party is billed;

(6) claiming a unique or exclusive skill without substanti-
ation and basis for such claim;

(7) failing to disclose that the advertisement, article, or in-
fomercial is a "paid for" presentation; or

(8) failing to disclose medical directorship, supervision of,
or delegation to non-physicians at a location that is not the physician's
primary practice location and where care is delivered pursuant to stand-
ing orders and protocols.

§164.4.  Advertising Board Certification.

(a) The use of the term "board certified" may be used by a
physician if they are currently certified by a member board of:

(1) the American Board of Medical Specialties (ABMS);

(2) the American Osteopathic Association Bureau of Os-
teopathic Specialists (BOS);

(3) the American Board of Oral and Maxillofacial Surgery;

(4) other certifying board certification as approved by the
board under subsection (b) of this section.

(b) Physicians, or physician-based certifying organizations
seeking approval on behalf of their members, to advertise other board
certification not listed in subsection (a) of this section, must:

(1) submit a completed board application that is valid for
one year; and

(2) submit payment of a $200.00 application fee; and

(3) submit documentation that the certifying entity/board:

(A) has certification requirements that are substantially
equivalent to the requirements of the ABMS or BOS; and

(B) requires members to complete an examination a that
has been psychometrically evaluated for validation and has been ad-
ministered by a testing organization that tests knowledge and skills in
the specialty or subspecialty;

(C) requires members successfully completed post-
graduate training accredited by ACGME or AOA, with training in the
specialty or subspecialty;

(D) utilizes appropriate peer-review processes;

(E) has a total membership of at least 100 duly licensed
members, fellows, diplomates, or certificate holders from at least one-
third of the states; and

date of initial approval. As part of this review, the certifying organiza-
tion must:

(1) submit payment of the $200.00 renewal fee, and

(2) submit to the board, information of any substantive
changes in the certifying organization's requirements for diplomates
since the certifying board was last reviewed by the board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404246

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 165. MEDICAL RECORDS
22 TAC §§165.1 - 165.9

The Texas Medical Board (Board) proposes the repeal of current
Chapter 165, concerning Medical Records, §§165.1 - 165.9.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160-200 as part of the Board's rule review, re-
peal of Chapter 165 in its entirety is more efficient than proposing
multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a
result of enforcing these proposed sections will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed repeals.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed repeals.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these
proposed repeals and determined that for each year of the first
five years these proposed repeals there will be no effect on
small businesses, micro businesses, or rural communities. The
agency has considered alternative methods of achieving the
purpose of these proposed repeals and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
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agency has determined that for each year of the first five years
these proposed repeals are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals will be in effect, Mr. Freshour has determined
the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.

(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed repeals do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above.

(7) These proposed repeals do not increase the number of indi-
viduals subject to the sections' applicability.

(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.
§165.1. Medical Records.

$165.2. Medical Record Release and Charges.

$165.3.  Patient Access to Diagnostic Imaging Studies in Physician's
Office.

§165.4.  Appointment of Record Custodian of a Physician's Records.
§165.5.  Transfer and Disposal of Medical Records.

§165.6. Medical Records Regarding an Abortion on an Unemanci-
pated Minor.

$§165.7.  Definitions.
§165.8.  Abortion Ban Exception Performance and Documentation.
§165.9.  Complaints Regarding Abortions Performed.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404349

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 166. PHYSICIAN REGISTRATION
22 TAC §§166.1 - 166.7

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 166, concerning Physician Registration, §§166.1 -
166.7.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160-200 as part of the Board's rule review, re-
peal of Chapter 166 in its entirety is more efficient than proposing
multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a
result of enforcing these proposed sections will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these
proposed repeals and determined that for each year of the first
five years these proposed repeals there will be no effect on
small businesses, micro businesses, or rural communities. The
agency has considered alternative methods of achieving the
purpose of these proposed repeals and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
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agency has determined that for each year of the first five years
these proposed repeals are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals and new sections will be in effect, Mr. Freshour
has determined the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.

(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above.

(7) These proposed repeals do not increase the number of indi-
viduals subject to the sections' applicability.

(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§166.1. Physician Registration.

$166.2.  Continuing Medical Education.

§166.3. Retired Physician Exception.

§166.4. Expired Registration Permits.

$166.5. Relicensure.

$§166.6. Exemption from Registration Fee for Retired Physician Pro-

viding Voluntary Charity Care.
§166.7.  Report of Impairment on Registration Form.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404340

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 167. REINSTATEMENT AND
REISSUANCE
22 TAC §§167.1 - 167.8

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 167, concerning Reinstatement and Reissuance,
§§167.1 - 167.8.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160-200 as part of the Board's rule review, re-
peal of Chapter 167 in its entirety is more efficient than proposing
multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a
result of enforcing these proposed sections will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these
proposed repeals and determined that for each year of the first
five years these proposed repeals there will be no effect on
small businesses, micro businesses, or rural communities. The
agency has considered alternative methods of achieving the
purpose of these proposed repeals and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals are in effect:
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(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals will be in effect, Mr. Freshour has determined
the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.

(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above.

(7) These proposed repeals do not increase the number of indi-
viduals subject to the sections' applicability.

(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§167.1. Reinstatement or Reissuance of Medical License Following
Suspension or Revocation.

§167.2.  Procedure for Requests for Reinstatement.

$167.3. Disposition of Application for Request for Reissuance of a
Revoked License.

$167.4. Best Interests of the Public.

$§167.5. Best Interests of Physician.

$167.6. Final Action.

$167.7.  Judicial Review.

§167.8.  Certain Persons Ineligible for Reinstatement or Reissuance
of License.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404341

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 168. CRIMINAL HISTORY
EVALUATION LETTERS
22 TAC §168.1, §168.2

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 168, concerning Criminal History Evaluation Let-
ters, §168.1 and §168.2.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160-200 as part of the Board's rule review, re-
peal of Chapter 168 in its entirety is more efficient than proposing
multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a
result of enforcing these proposed sections will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and determined that for each year of the first five
years these proposed repeals are in effect there will be no effect
on small businesses, micro businesses, or rural communities.
The agency has considered alternative methods of achieving the
purpose of these proposed repeals and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
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agency has determined that for each year of the first five years
these proposed repeals are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals will be in effect, Mr. Freshour has determined
the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.

(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed repeals do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above.

(7) These proposed repeals do not increase the number of indi-
viduals subject to the sections' applicability.

(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§168.1.  Purpose.

$168.2.  Criminal History Evaluation Letters.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404343

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 169. AUTHORITY OF PHYSICIANS
TO SUPPLY DRUGS

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 169, concerning Authority of Physicians to Supply
Drugs, §§169.1 - 169.8.

The Board also proposes new Chapter 169, concerning Dele-
gation. This includes new Subchapter A, concerning Definitions
and General Provisions, §169.1 and §169.2; Subchapter B, con-
cerning Physician Assistants and Advanced Practice Registered
Nurses, §169.5; Subchapter C, concerning Emergency Medical
Services, §§169.10 - 169.15; Subchapter D, concerning Phar-
macists, §169.20; and Subchapter E, concerning Other Dele-
gated Acts, §§169.25 - 169.28.

Also, the Board contemporaneously proposes the repeal of
current Chapter 193, concerning Standing Delegation Orders,
§§193.1 - 193.13, and current Chapter 197, concerning Emer-
gency Medical Services, §§197.1 - 197.7.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 169 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new subchapters and section are as follows:

SUBCHAPTER A. DEFINITIONS AND GENERAL PROVI-
SIONS.

New §169.1, Definitions, explains words and terms used in new
Chapter 169.

New §169.2, General Responsibilities of Delegating Physician,
explains what is required of a physician delegating any medical
act.

SUBCHAPTER B. PHYSICIAN ASSISTANTS AND ADVANCED
PRACTICE REGISTERED NURSES.

New §169.5, Delegation to a Physician Assistant or Advanced
Practice Registered Nurse, explains requirements for a physi-
cian delegating medical acts to a physician assistant or an ad-
vanced practice registered nurse.

SUBCHAPTER C. EMERGENCY MEDICAL SERVICES.

New §169.10, Definitions, explains the resources for definitions
of words and terms used in Subchapter C of new Chapter 169, as
applied to physician supervision of emergency medical service
(EMS) personnel.
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New §169.11, Medical Supervision, explains the statutory au-
thority physicians providing medical control and medical super-
vision of EMS providers must adhere to.

New §169.12, Medical Director Qualifications, explains the re-
quirements for a physician to be a medical director of EMS ser-
vices.

New §169.13, Medical Director Responsibilities, explains the re-
sponsibilities of a physician acting as medical director of EMS
services.

New §169.14, Limits on Off-Line Medical Control, explains the
limit on the number of EMS providers an off-line medical director
may supervise.

New §169.15, Other Physician Presence at Medical Emergency,
explains how care should be provided by another physician,
other than an EMS medical director, at the scene of an emer-
gency.

SUBCHAPTER D. PHARMACISTS.

New §169.20, General Standards, explains the general stan-
dards expected when a physician delegates to a licensed phar-
macistin Texas. Drug therapy management, immunizations, and
vaccinations may be authorized by the physician to be performed
by the pharmacist under an order, standing medical order, stand-
ing delegation order, or protocol.

SUBCHAPTER E. OTHER DELEGATED ACTS.

New §169.25, Other Delegation, explains that delegation is re-
quired for non-surgical cosmetic procedures and other medical
practices involving administration of other substances for human
consumption.

New §169.26, General Standards, explains the responsibilities
relating to the delegating physician for other medical procedures.

New §169.27, Physician Responsibilities related to Written Or-
der, explains minimum requirements for orders provided to a
non-physician performing delegated acts involving administra-
tion of substances for human consumption.

New §169.28, Notice and Identification Provisions, explains no-
tice and identification requirements when performing these other
delegated acts.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language in the rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-

sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do increase the
number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/9LtjjNnzmD. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§169.1 - 169.8

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
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laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§169.1.  Purpose.

§169.2.  Definitions.

$§169.3.  Administration of Drugs.

$§169.4. Providing, Dispensing, or Distributing Drugs.

$169.5.  Exceptions.

$§169.6.  Administration or Provision of Drugs in Licensed Facilities.
§169.7.  Record Keeping.

$169.8.  Policy.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404247

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 169. DELEGATION
SUBCHAPTER A. DEFINITIONS AND
GENERAL PROVISIONS

22 TAC §169.1, §169.2

The new rules are proposed under the authority of the Texas
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to recommend and adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine; and enforce this subtitle. Ad-
ditionally, the new rules are also proposed in accordance with
Texas Occupations Code, Chapter 157 (concerning Authority of
Physician to Delegate Certain Medical Acts) and Chapter 158
(concerning Authority of Physician to Provide Certain Drugs and
Supplies). The new rules are also proposed in accordance with
the requirements of the Texas Government Code, §2001.039,
which requires a state agency to review and consider its rules for
readoption, readoption with amendments, or repeal every four
years.

No other statutes, articles or codes are affected by this proposal.

§169.1.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the contents clearly indicate otherwise:

(1) Administer--To directly apply a prescription drug to the

(2) Controlled substance--A substance, including a drug,
an adulterant, and a dilutant, listed in and as described under the Texas
Health and Safety Code, Chapter 481 (Texas Controlled Substances
Act). The term includes the aggregate weight of any mixture, solution,
or other substance containing a controlled substance.

(3) Dangerous drug--A device or a drug that is unsafe for
self-medication and that is not included in the Texas Health and Safety
Code, Chapter 481 (Texas Controlled Substances Act). The term in-
cludes a device or a drug that bears or is required to bear the legend:
"Caution: federal law prohibits dispensing without prescription."

(4) Device--Means an instrument, apparatus, or con-
trivance, or a component, part, or accessory of an instrument,
apparatus, or contrivance, that is designed or intended for use in the
diagnosis, cure, mitigation, treatment, or prevention of disease in
humans or that is designed or intended to affect the structure or any
function of the body of a human.

(5) Drug therapy management--The performance of patient
specific acts by pharmacists as authorized by a physician through a
written protocol. Drug therapy management does not include the se-
lection of drug products not prescribed by the physician unless the drug
product is named in the physician-initiated protocol.

(6) Human consumption--The injection, inhalation, inges-
tion, or application of a substance to or into a human body.

(7) Medication order--An order from a practitioner or a
practitioner's designated agent for administration of a drug or device,
as defined by §551.003 of the Occupations Code, or an order from a
practitioner to dispense a drug to a patient in a hospital for immediate
administration while the patient is in the hospital or for emergency use
on the patient's release from the hospital, as defined by Texas Health
and Safety Code, §481.002.

(8) Midlevel practitioner--A physician assistant or ad-
vanced practice registered nurse.

(9) Nonprescription drug--A nonnarcotic drug or device
that may be sold without a prescription and that is labeled and pack-
aged in compliance with state and federal law.

(10) Prescribe or order a drug or device--Prescribing or or-
dering a drug or device, including the issuing of a prescription drug
order or medication order.

(11)  Prescription medical device--A device that the federal
Food and Drug Administration has designated as a prescription medical
device and can be sold only to persons with prescriptive authority in the
state in which they reside.

(12) Protocols--Written authorization delegating authority
to initiate medical aspects of patient care, including delegation of the
act of prescribing or ordering a drug or device at a facility-based prac-
tice. Prescriptive authority agreements may reference or include the
terms of a protocol(s).

(13) Standing delegation order--Written _instructions,
orders, rules, or procedures designed for a patient population with spe-
cific diseases, disorders, health problems, or sets of symptoms. This
type of order provides a general set of conditions and circumstances
when action can be instituted prior to being examined or evaluated by
a physician. Standing delegation orders may permit the administering
or providing of the following types of dangerous drugs if specifically
ordered by or using a pre-signed prescription from the delegating
physician:

body of a patient by any means, including injection, inhalation, or in-
gestion, by a physician or an individual acting under the delegation and
supervision of a physician.

(A) oral contraceptives;

(B) diaphragms and contraceptive creams and jellies;
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(C) topical anti-infectives for vaginal use;

(D) oral anti-parasitic drugs for treatment of pinworms;

(E) topical anti-parasitic drugs;

(F) antibiotic drugs for treatment of venereal disease; or

(G) immunizations.

(14) Standing medical orders--Generally applicable orders,
which are used as a guide in preparation for and carrying out medical
acts or surgical procedures or both after patients have been evaluated
by the physician or midlevel provider under delegation.

(15) Written protocol --A physician's order, standing med-
ical order, standing delegation order, or other physician order or proto-
col.

§169.2.  General Responsibilities of Delegating Physician.

(a) When delegating any medical act, a delegating physician
must comply with Chapter 157 of the Act. Delegation must be through

The new rule is proposed under the authority of the Texas Occu-
pations Code Annotated, §153.001, which provides authority for
the Board to recommend and adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine; and enforce this subtitle. Additionally,
the new rules are also proposed in accordance with Texas Oc-
cupations Code, Chapter 157 (concerning Authority of Physician
to Delegate Certain Medical Acts) and Chapter 158 (concern-
ing Authority of Physician to Provide Certain Drugs and Sup-
plies). The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$169.5.  Delegation to a Physician Assistant or Advanced Practice

Registered Nurse.
(a) When delegating to a physician assistant or an advanced
practice registered nurse, a physician must comply with Chapter 157

written protocols or prescriptive authority agreements depending on

of the Act.

the type of delegate and the medical acts being delegated.

(b) General standards for Standing Delegation Orders, Stand-

(b) Inaccordance with §157.0511(b-2), a delegating physician
must register with the board the following information within 30 cal-

ing Medical Orders, and Protocols require:

(1) development and approval by the delegating physician
or in accordance with facility bylaws and policies;

(2) the order or protocol to be in writing and signed by the
delegating physician;

(3) adescription of the specific instructions, orders, proto-
cols, or procedures to be followed;

(4) a notation of the level of supervision required, unless

endar days of the delegation:

(1) the name and license number of the physician assistant
or advanced practice registered nurse;

(2) the beginning date of the delegation; and

(3) the location(s) where the delegate(s) practice.

(c) The delegating physician must notify the board in writing
of the termination of delegation authority within 30 calendar days of
termination. Any party to the agreement may submit the notice of ter-

specified by other law;

(5) plans for addressing patient emergencies;

(6) annual review signed by the delegating physician; and

(7) maintenance at the facility or practice site.

(c) These requirements may be different or modified as set out
in the specific subchapters below. The specific provisions in a subchap-
ter control over the general standards.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,

2024.

TRD-202404248

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. PHYSICIAN ASSISTANTS
AND ADVANCED PRACTICE REGISTERED
NURSES

22 TAC §169.5

mination.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404249

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER C. EMERGENCY MEDICAL
SERVICES
22 TAC §§169.10 - 169.15

The new rules are proposed under the authority of the Texas
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to recommend and adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine; and enforce this subtitle. Ad-
ditionally, the new rules are also proposed in accordance with
Texas Occupations Code, Chapter 157 (concerning Authority of
Physician to Delegate Certain Medical Acts) and Chapter 158
(concerning Authority of Physician to Provide Certain Drugs and
Supplies). The new rules are also proposed in accordance with
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the requirements of the Texas Government Code, §2001.039,
which requires a state agency to review and consider its rules for
readoption, readoption with amendments, or repeal every four
years.

No other statutes, articles or codes are affected by this proposal.
§169.10.  Definitions.

The definitions found in the Health and Safety Code, Chapter 773, and
Title 25, Texas Administrative Code, Chapter 157, including medical
control, medical direction, medical oversight, medical supervision, and
off-line medical direction, apply to physician supervision of emergency

(a) If the medical control is provided as an off-line medical
director, the medical director may not supervise more 20 emergency
medical service (EMS) providers unless a written request for a waiver
is submitted to the board on the board approved form.

(b) Once received, the board will forward the waiver request
to the Texas Department of State Health Services (DSHS). If approved,
the board will update the registration as appropriate.

§169.15.  Other Physician Presence at Medical Emergency.

(a) In the event a physician who is not the medical director is
present at the scene of an emergency, the care provided by that physi-

medical service (EMS) personnel under this subchapter.
$169.11.

Medical Supervision.

Physicians providing medical control and medical supervision of emer-
gency medical service (EMS) providers are subject to Chapter 157 of
the Act and the board rules related to physician supervision and dele-
gation.

$169.12.  Medical Director Qualifications.

(a) In addition to holding an active Texas medical license, a
medical director must meet all applicable standards as set forth in Title
25, Texas Administrative Code, Chapter 157 (related to Emergency
Medical Care) for the emergency medical service (EMS) services being
provided, training, education, and other delineated responsibilities.

(b) A medical director must complete one of the following re-
quirements:
(1) a minimum of 12 hours of formal continuing medical

education (CME), in the area of EMS medical direction within two
years of initial notification to the Board of becoming a medical director;

(2) Dboard certification in Emergency Medical Services by
either the American Board of Medical Specialties or American Osteo-
pathic Association; or

(3) a Texas Department of State Health Services (DSHS)
approved EMS medical director course.

(¢) A medical director must complete one hour of formal CME
in the area of EMS medical direction in each subsequent biennial re-
newal of the registration.

§169.13.  Medical Director Responsibilities.

A Medical Director must:

(1) register with the board on an approved form and pro-
vide all required documentation requested;

(2) review, approve, and sign protocols and/or standing
delegation orders of emergency medical service (EMS) providers

regarding:

(A) prehospital care, to be provided by EMS personnel;

(B) patient transport standards (voluntary and involun-

cian must be appropriate for the circumstances.

(b) The medical director and physician present must commu-
nicate and coordinate care as appropriate under the circumstances.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,

2024.

TRD-202404250

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER D. PHARMACISTS
22 TAC §169.20

The new rule is proposed under the authority of the Texas Occu-
pations Code Annotated, §153.001, which provides authority for
the Board to recommend and adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine; and enforce this subtitle. Additionally,
the new rules are also proposed in accordance with Texas Oc-
cupations Code, Chapter 157 (concerning Authority of Physician
to Delegate Certain Medical Acts) and Chapter 158 (concern-
ing Authority of Physician to Provide Certain Drugs and Sup-
plies). The new rules are also proposed in accordance with the
requirements of the Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.
$§169.20. General Standards.

(a) In accordance with §157.001 and §157.101 of the Act, a
physician licensed to practice medicine in Texas may delegate to a

tary);

(C) criteria for selection of a patient's destination; and

(D) standard of care to be provided, patient care inci-

properly qualified and trained pharmacist acting under adequate super-
vision the performance of specific acts of drug therapy management,
immunizations and vaccinations authorized by the physician through
the physician's order, standing medical order, standing delegation or-

dents, patient complaints, and deviations from established protocols.

der, other order, or protocol.

(3) assist in developing, implementing, and revising proto-
cols and/or standing delegation orders, as appropriate; and

(4) monitor compliance with protocols and standing orders
by EMS providers.
§169.14.  Limits on Off-Line Medical Control.

(b) A written protocol or order for drug therapy management
must contain at a minimum:

(1) the identity of the physician and the pharmacist engag-
ing in drug therapy management;

(2) the condition requiring drug therapy;
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(3) the drugs to be used drug therapy management autho-
rized, including allowing generically equivalent drug selection unless
otherwise indicated; and

(4) the procedures, decision criteria, or plan the pharmacist
shall follow when exercising drug therapy management authority, in-
cluding maintaining a record for each patient.

(c) A written protocol or order for immunizations and vacci-
nation must contain at a minimum:

(1) the location(s) at which the pharmacist may administer

No other statutes, articles or codes are affected by this proposal.
§169.25.  Other Delegation.

(a) In accordance with §157.001 of the Act, the board deter-
mined the following to be the practice of medicine and such medical
acts can be properly delegated and supervised:

(1) nonsurgical medical cosmetic procedures, including
but not limited to the injection of medication or substances for cos-
metic purposes, the administration of colonic irrigations, and the use
of a prescription medical device for cosmetic purposes; and

immunizations or vaccinations;

(2) the immunizations or vaccinations that may be admin-

(2) using a device to administer for human consumption a
nonprescription drug, dangerous drug, or controlled substance.

istered;

(3) procedures to follow when administering immuniza-

(b) This does not include those delegations specifically autho-
rized and described in Chapter 157 of Act or to procedures performed

tions or vaccinations including:

(A) arequirement that if the patient is under 14 years of
age, they have a physician referral;

(B) procedures if adverse reactions occur; and

(C) arequirement to report to the delegating physician
the administration of the immunization or vaccination within 24 hours
after administration.

(D) A periodic review and update, if necessary, of a

at a physician's practice by the physician or midlevel practitioners act-
ing under the physician's supervision.

§169.26. General Standards.

(a) The delegating physician must ensure the individual per-
forming these medical acts:

(1) has appropriate training regarding:

(A) techniques for the delegated act including pre-pro-
cedural care, post-procedural care, and infectious disease control;

written protocol for drug therapy management, immunizations, and
vaccinations are required.

(E) A physician who provides care to persons over 65
years of age must comply with Chapter 161.0052 of the Texas Health
and Safety Code regarding pneumococcal and influenza vaccines.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404251

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER E. OTHER DELEGATED ACTS
22 TAC §§169.25 - 169.28

The new rules are proposed under the authority of the Texas
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to recommend and adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine; and enforce this subtitle. Ad-
ditionally, the new rules are also proposed in accordance with
Texas Occupations Code, Chapter 157 (concerning Authority of
Physician to Delegate Certain Medical Acts) and Chapter 158
(concerning Authority of Physician to Provide Certain Drugs and
Supplies). The new rules are also proposed in accordance with
the requirements of the Texas Government Code, §2001.039,
which requires a state agency to review and consider its rules for
readoption, readoption with amendments, or repeal every four
years.

(B) contraindications for the delegated act; and

(C) recognition and acute management of potential
complications; and

(2) signs and dates a written protocol.

(b) A physician must either be appropriately trained or be fa-
miliar with and able to perform the delegated medical act according to
the standard of care;

(c) Prior to performance of the delegated act, a physician, or a
midlevel practitioner acting under the delegation of a physician, must:

(1) establish a practitioner-patient relationship;

(2) complete and maintain an adequate medical record in
accordance with Chapter 163 of this title;

(3) disclose the identity and title of the individual who will
perform the delegated act; and

(4) ensure at least one person trained in basic life support
is present while the patient is onsite.

(d) A physician or midlevel practitioner must either:

(1) Dbe onsite during the procedure; or

(2) be immediately available for emergency consultation in
the event of an adverse outcome; and

(3) if necessary, the physician must be able to conduct an
emergency appointment with the patient.

$169.27.  Physician Responsibilities Related to Written Order.

(a) A physician may delegate acts under this subsection only
if the physician has either:

(1) reviewed and approved in writing the business' or facil-
ity's existing written order; or

(2) developed their own written orders for the delegated

acts.

(b) The written order must include:
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(1) the identity of the delegating physician responsible for
the delegation of the procedure;

(2) selection criteria for screening patients;

(3) a description of appropriate care; and

(4) procedures for common complications, serious injuries,
or emergencies, including communication or feedback to the delegating
physician or midlevel practitioner.

§169.28. Notice and Identification Provisions.

(a) Any individual, business, or facility providing any of the
delegated acts under this subsection must post the following in each
public area and treatment room:

(1) the notice of how to file a complaint with the board re-
quired under §177.2 of this title (relating to Mandatory Complaint No-

tification); and
(2) the name(s) of the delegating physician(s) including
their Texas medical license number.

(b) Each person performing a delegated act under this subsec-
tion must be readily identified by a name tag or similar means that
clearly delineates the identity and credentials of the person.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 6,
2024.

TRD-202404252

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 170. PRESCRIPTION OF
CONTROLLED SUBSTANCES

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 170, concerning Prescription of Controlled Sub-
stances. This includes Subchapter A, concerning Pain Manage-
ment, §§170.1 - 170.3; Subchapter B, concerning Utilization of
Opioid Antagonists, §§170.4 - 170.8; Subchapter C, concern-
ing Prescription Monitoring Program Check, §170.9; and Sub-
chapter D, concerning Electronic Prescribing of Controlled Sub-
stances, §170.10.

The Board also proposes new Chapter 170, concerning Stan-
dards for Use of Investigational Agents. This includes new
Subchapter A, concerning Standards for Use of Investigational
Drugs, Biological Products, or Devices, §170.1, and Subchapter
B, concerning Investigational Stem Cell Treatments for Patients
with Certain Severe Chronic Diseases or Terminal llinesses,
§170.5 and §170.6.

Also, the Board contemporaneously proposes the repeal of cur-
rent Chapter 198, concerning Standards For Use of Investiga-
tional Agents. This includes Subchapter A, concerning Stan-
dards For Use of Investigational Drugs, Biological Products, Or
Devices, §§198.1 - 198.4; and Subchapter B, concerning Investi-

gational Stem Cell Treatments For Patients With Certain Severe
Chronic Diseases Or Terminal llinesses, §198.5 and §198.6.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 170 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new subchapters and sections are as follows:

SUBCHAPTER A. STANDARDS FOR USE OF INVESTIGA-
TIONAL DRUGS, BIOLOGICAL PRODUCTS, OR DEVICES.

New §170.1, General Standards for Use of Investigational
Agents, explains the standards required of a physician who
administers or provides for the use of investigational agents,
drugs, biological products, or devices.

SUBCHAPTER B. INVESTIGATIONAL STEM CELL TREAT-
MENTS FOR PATIENTS WITH CERTAIN SEVERE CHRONIC
DISEASES OR TERMINAL ILLNESSES.

New §170.5, General Standards for the Use of Investigational
Stem Cell Treatments for Patients with Severe Chronic Diseases
or Terminal llinesses, explains the standard required of a physi-
cian who administers or provides for the use of Investigational
Stem Cell treatments in patients.

New §170.6, Annual Reporting of Clinical Trial of Investigational
Stem Cell Treatments, outlines reports required to be submitted
to the board by IRBs overseeing clinical trials of investigational
stem cell treatments.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed repeals and
new sections will be to remove redundant language from rules,
simplify the rules, and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;
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(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/dN5CVcxeKm. A public hearing will
be held at a later date. Comments on the proposal will be ac-
cepted for 30 days following publication.

SUBCHAPTER A. PAIN MANAGEMENT
22 TAC §§170.1 - 170.3

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.
§170.1.
§170.2.  Definitions.

Purpose.

$§170.3.  Minimum Requirements for the Treatment of Chronic Pain.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404255

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. UTILIZATION OF OPIOID
ANTAGONISTS
22 TAC §§170.4 - 170.8

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.
§170.4.  Purpose.

§170.5. Definitions.

$170.6.  Opioid Antagonist Prescription Guidelines.

§$170.7.  Liability for Act or Omission with Respect to Prescribing an
Opioid Antagonist.

$§170.8.  Documentation.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,

2024.

TRD-202404379

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER C. PRESCRIPTION
MONITORING PROGRAM CHECK
22 TAC §170.9
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The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$§170.9.  Prescription Monitoring Program Check.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2024.

TRD-202404380

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER D. ELECTRONIC
PRESCRIBING OF CONTROLLED
SUBSTANCES

22 TAC §170.10

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$§170.10.  Electronic Prescribing of Controlled Substances.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2024.

TRD-202404381

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 170. STANDARDS FOR USE OF
INVESTIGATIONAL AGENTS

SUBCHAPTER A. STANDARDS FOR USE OF
INVESTIGATIONAL DRUGS, BIOLOGICAL
PRODUCTS, OR DEVICES

22 TAC §170.1

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
the Texas Government Code, §2001.039, which requires a state
agency to review and consider its rules for readoption, readop-
tion with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§170.1.  General Standards for Use of Investigational Agents.

(a) Pursuant to Chapter 489 of the Texas Health and Safety
Code, a physician who administers or provides for the use of investi-
gational drugs, biological products, or devices must:

(1) comply with all applicable state and federal laws and

rules;

(2) meet the standard of care;

(3) comply with ethical standards including Declaration of
Helsinki and the Belmont Report;

(4) maintain adequate medical records; and

(5) document the proposed investigational agent to be

used:

(A) is included in an FDA/NIH approved protocol or

study; or

(B) is approved by an Institutional Review Board (IRB)
meeting standards under subsection (b) of this section.

(b) The approving IRB must be:

(1) affiliated with an academic setting or a Texas-licensed
hospital;

(2) accredited by the Association for the Accreditation of
Human Research Protection Programs, Inc.

(3) registered by the U.S. Department of Health and Hu-
man Services Office for Human Research Protection, pursuant to 21
CFR Part 56; or

(4) accredited by a national accrediting organization recog-
nized by the board.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404256

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢
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SUBCHAPTER B. INVESTIGATIONAL STEM
CELL TREATMENTS FOR PATIENTS WITH
CERTAIN SEVERE CHRONIC DISEASES OR
TERMINAL ILLNESSES

22 TAC §170.5, §170.6

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
the Texas Government Code, §2001.039, which requires a state
agency to review and consider its rules for readoption, readop-
tion with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§170.5. General Standards for the Use of Investigational Stem Cell
Treatments for Patients with Certain Severe Chronic Diseases or Ter-
minal Illnesses.

In accordance with Chapter 1003 of the Texas Health and Safety Code,
physicians who administer or provide for the use of investigational
stem cell treatments must:

(1) comply with all applicable state and federal laws and

rules;

(2) Dbe certified to administer stem cell in accordance with
§1003.055 of the Texas Health and Safety Code;

(3) ensure the patient is enrolled in a clinical trial investi-
gating the use of adult stem cells in humans;

(4) maintain adequate medical records including documen-
tation of the patient's qualifying severe chronic disease or terminal ill-
ness;

(5) obtain a signed written informed consent including the
patient eligibility determination found in §1003.053(2)(a) of the Texas
Health and Safety Code; and

(6) provide stem cells in a qualifying facility.

§170.6. Annual Reporting of Clinical Trial of Investigational Stem
Cell Treatments.

(a) In accordance with Chapter 1003 of the Texas Health and
Safety Code, each IRB overseeing clinical trials of investigational stem
cell treatments must submit an annual report to the board that:

(1) sets forth the study's current findings;

(2) specifies the number of patients participating in the
trial(s);

(3) documents the treatment results for patients, as appli-

cable;

(4) generally describes the effects of the treatments includ-
ing all adverse events;

(5) outlines the study's findings to date;

(6) identifies the medical school or hospital the IRB is af-
filiated with;

(7) provides the location where the patients' treatments
were provided in accordance with §1003.055 of the Texas Health and

Safety Code; and

(8) includes the names of all physicians certified by the IRB
or the affiliated entity and the time-period of that certification.

(b) The annual report shall not include any patient identifying
information.

(c) The annual report shall cover the time period beginning
September 1 and ending on August 31.

(d) The report must be submitted to the board before the end
of the calendar year in which the reporting time period ends.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404257

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 171. POSTGRADUATE TRAINING
PERMITS

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 171, concerning Postgraduate Training Permits,
§8171.1 - 171.6.

The Board also proposes new Chapter 171, concerning New
Complementary and Alternative Medicine Standards, §171.1
and §171.2.

Also, the Board contemporaneously proposes the repeal of cur-
rent Chapter 200, concerning Standards For Physicians Practic-
ing Complementary And Alternative Medicine, §§200.1 - 200.3.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 171 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new sections are as follows:
New §171.1, Definitions, defines terms used in the chapter.

New §171.2, Required Consent and Disclosure, details the re-
quired written consent and disclosure form required prior to the
patient's treatment by the physician using complementary or al-
ternative medicine.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
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will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; an

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeal and new sections do not increase the
number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/sytKBdXtLz. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§171.1 - 171.6

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§171.1.  Purpose.

$171.2.  Construction.

$171.3.  Physician-in-Training Permits.

§171.4. Board Approved Fellowships.

$171.5. Duties of PIT Holders to Report.
§171.6.  Duties of Program Directors to Report.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404258

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ 14 ¢

CHAPTER 171. NEW COMPLEMENTARY
AND ALTERNATIVE MEDICINE STANDARDS
22 TAC §171.1, §171.2

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; reg-
ulate the practice of medicine; and enforce this subtitle. The
new rules are also proposed in accordance with the require-
ments of Texas Government Code, §2001.039, which requires
a state agency to review and consider its rules for readoption,
readoption with amendments, or repeal every four years. No
other statutes, articles or codes are affected by this proposal.

§171.1.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the contents clearly indicate otherwise

Definitions.

(1) Alternative medicine--methods of diagnosis, treatment,
or interventions that are not generally considered as conventional treat-
ment or medicine and may or may not be regulated by the FDA. These
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treatments may be offered for potential for therapeutic gain that are not
unreasonably outweighed by the risk of such methods.

(2) Complementary medicine--the use of a combination of
conventional medicine and some form of alternative medicine.

(3) Conventional medicine--methods of diagnosis, treat-
ment, or interventions are generally considered routine treatments and
medicine by the majority of licensed physicians.

(4) Off-label usage--use of an FDA approved drug, treat-
ment, or device in a manner that has not been approved, or proven safe
and effective, by the FDA or to treat a disease or medical condition for
which it is being offered. Off-label use may be alternative, comple-
mentary, or conventional medicine.

§171.2.  Required Consent and Disclosure.

(a) Prior to providing any complementary or alternative drug,
treatment, device, or intervention, the physician and patient must re-
view and execute the below disclosure and consent form. The fully-ex-
ecuted form must be included in the patient's medical records. Other
than translation into another language or format for the patient, this
form may not be changed, modified, or altered in any manner other
than by adding additional pages with supplemental information as nec-

€ssary.

(b) The physician practicing complementary and alternative
medicine must follow all statutes and rules including requirements for
maintaining adequate medical records. Physicians must also document
and maintain within the medical record the information either as set
forth in the form below or in an alternate format that contains at least
the information requested in the form below:

Figure: 22 TAC §171.2(b)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404259

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 172.  TEMPORARY AND LIMITED
LICENSES

The Texas Medical Board (Board) proposes the repeal of current
Chapter 172, concerning Temporary and Limited Licenses. This
includes Subchapter A, concerning General Provisions and Def-
initions, §172.1 and §172.2; Subchapter B, concerning Tempo-
rary Licenses, §§172.3 - 172.11; Subchapter C, concerning Lim-
ited Licenses, §§172.12, 172.13, 172.15 - 172.19; Subchapter
D, concerning Disaster Emergency Rule, §172.20 and §172.21.

The Board also proposes new Chapter 172, concerning Pain
Management Clinics, §§172.1 - 172.5.

Also the Board contemporaneously proposes the repeal of
current Chapter 195, concerning Pain Management Clinics,
§§195.1 - 195.5.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 172 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new sections are as follows:

New §172.1, Definitions, defines the various forms of pain that
implicates need of Pain Management Clinic Registration.

New §172.2, Gold Designated Practice, explains the eligibility
criteria and application process for the Gold Practice designa-
tion.

New §172.3, Certification of a Pain Management Clinic, explains
which clinics must register as a Pain Management Clinic and
the procedures and information needed for processing certificate
applications.

New §172.4, Minimum Operational Standards, explains mini-
mum standards for any physician treating a pain patient.

New §172.5, Audits, Inspections, and Investigations, explains
the board's regulatory actions of audits, inspections, and inves-
tigations. It details the information requested and the process
followed by the board during these actions.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and
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(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeal and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/7RY3QA7SbK. A public hearing will
be held at a later date. Comments on the proposal will be
accepted for 30 days following publication.

SUBCHAPTER A. GENERAL PROVISIONS
AND DEFINITIONS
22 TAC §172.1, §172.2

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.
§172.1.  Purpose.

§172.2.  Construction and Definitions.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404318

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. TEMPORARY LICENSES
22 TAC §§172.3 - 172.11

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§172.3.  Distinguished Professors Temporary License.
$172.4.  State Health Agency Temporary License.

§$172.5.  Visiting Physician Temporary Permit.

§172.6. Visiting Professor Temporary License.

§172.7.  National Health Service Corps Temporary License.
$172.8.  Faculty Temporary License.

$§172.9.  Postgraduate Research Temporary License.

§172.10. Department of State Health Services Medically Under-
served Area (DSHS-MUA) Temporary License.

§172.11.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Temporary Licensure--Regular.

Filed with the Office of the Secretary of State on September 13,
2024.

TRD-202404432

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER C. LIMITED LICENSES
22 TAC §§172.12,172.13, 172.15 - 172.19

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
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the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$§172.12.  Out-of-State Telemedicine License.

§172.13. Conceded Eminence.

§172.15.  Public Health License.

§172.16.  Provisional Licenses for Medically Underserved Areas.
$172.17.  Limited License for Practice of Administrative Medicine.
$§172.18.  Military Limited Volunteer License.

$172.19.  Sports Team Physician Limited License.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2024.

TRD-202404433

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER D. DISASTER EMERGENCY
RULE
22 TAC §172.20, §172.21

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§$172.20. Physician Practice and Limited License for Disasters and
Emergencies.

§172.21.  Other Health Care Providers Practice and Limited License
for Disasters and Emergencies.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2024.

TRD-202404434

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 172. PAIN MANAGEMENT
CLINICS
22 TAC §§172.1 - 172.5

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 168 of the Texas Occupations Code. The new rules
are also proposed in accordance with the requirements of Texas
Government Code, §2001.039, which requires a state agency
to review and consider its rules for readoption, readoption with
amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§172.1.  Definitions.

Pain management clinics at which a majority of patients are treated for
chronic pain are subject to Chapter 168 of the Act, unless otherwise
exempted. In determining if the clinic is treating a majority of patients
for chronic pain, one of the primary indicators is the prescribing of
opioids. The board will utilize the following definitions in making that
determination:

(1) Acute pain--the normal, predicted, physiological re-
sponse to a stimulus such as trauma, disease, and operative procedures.
Acute pain is time limited to no later than 30 days from the date of
the initial prescription for opioids during a period of treatment related
to the acute condition or injury. Acute pain does not include, chronic
pain, pain being treated as part of cancer care; pain being treated
as part of hospice or other end-of-life care; pain being treated as
part of palliative care; or post-surgical, post-procedure, or persistent
non-chronic pain.

(2) Chronic pain--pain that is not relieved with acute,
post-surgical, post-procedure, or persistent non-chronic pain treat-
ment. This type of pain is associated with a chronic pathological
process that causes continuous or intermittent pain for no less than
91 days from the date of the initial prescription for opioids. Medical
practices treating this type of pain patient may be subject to Chapter
168 of the Act.

(3) Post-surgical, post-procedure, persistent non-chronic
pain--pain that occurs due to trauma caused by the surgery or proce-
dure; or an underlying condition, disease, or injury causing persistent
non-chronic pain. These types of pain last 90 days or less, but more
than 30 days, from the date of initial prescriptions for opioids during
a period of treatment.

§172.2. Gold Designated Practice.

(a) A clinic may apply to be designated as a "Gold Designated
Practice." In order to be eligible for a "Gold Designated Practice" sta-
tus, a clinic must:

(1) complete a board-approved application form;

(2) provide a Medical Home Agreement, written collabo-
rative, coordinated care agreement or memorandum of understanding
to provide management and treatments of pain, that describes measures
that it provides and may be used for reduction of pain such as, but not
limited to:

(A) multimodal treatment such as surgery, injections,
pain pumps, osteopathic manipulation, epidurals, trigger point injec-
tions, dry needling, and topical creams or patches;
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(B) multi-disciplinary practices such as medication
assisted tapering and weaning, computer-based training pain coaching,

(a) Any clinic meeting the definition of a pain management
clinic under §168.001 of the Act must be certified.

acupuncture, chiropractic, physical therapy, massage, and exer-
cise/movement; or

(C) collaborative care or other behavioral health inte-
gration services such as evidenced-based cognitive behavioral therapy
interventions for mental health and pain reduction, medication manage-
ment and opioid weaning, patient-centered education, regular monitor-
ing and assessments of clinical status using validated tools, assessment
of treatment adherence, motivational interviewing, and a structured ap-
proach to improving the biopsychosocial aspects of pain management;
and

(3) In addition to providing a Medical Home Agreement,

(b) Certification requires:

(1) a board-approved application filed by a physician
owner of the clinic. If there are multiple physician owners, the
application must be filed by one of the majority of owners, or if there
are no majority owners, then each physician owner is responsible for
designating one physician owner to file an application.

(2) submission of the following documentation:

(A) proof of ownership of the clinic, which may include
filing with county clerks, the Comptroller and Secretary of State, as
applicable;

written collaborative, coordinated care agreement, or memorandum of
understanding to provide management and treatments of pain described
above, the clinic must either:

(A) meet the standards for exemption under
§168.002(7) of the Act, including the clinic being operated by a

(B) days and hours of operation;

(C) name of medical director;

(D) list of employees, including contract physicians and
other healthcare providers, and their applicable education, qualifica-

majority of physicians who currently hold or previously held ABMS

tions, training and professional licenses;

or AOA board-certification or subspecialty certification in pain man-
agement; and

(i) have a majority of physicians performing or
properly supervising delegates in providing other forms of treatment
besides qualifying pain management prescriptions to a majority of the
patients at the clinic;

(ii) utilization by the clinic's providers of a Medical
Home Agreement signed by the primary prescriber and the patient; or

(iii) have a written collaborative, coordinated care
agreement or a memorandum of understanding with the patient's pri-
mary physician for treating and managing the patient; or

(B) be a Certified Pain Management Clinic (PMC) that
is operated by physicians who previously held an ABMS or AOA
Board-certification or sub-specialty in pain management or hold a

(E) protocols and standing delegation orders issued by
licensed physicians to healthcare providers; and

(F) proof of payment of the required filing fee.

(c) The Executive Director (ED) or the ED's designee reviews
all applications. After reviewing the applications, the ED will send a
notice of determination to the applicant which includes the ED's de-
termination. If the application is denied, then the ED will provide the
information regarding the right to appeal.

(d) Before 180 days after the expiration of the clinic's certifi-
cate, a clinic seeking renewal must submit:

(1) a board-approved application;

(2) documentation that establishes all providers at the
clinic involved in any part of patient care have completed at least

ABMS or AOA Board-certification in an area that is eligible for a pain

ten hours of continuing education related to pain management in the

management subspecialty; and

(i) have a Medical Home Agreement signed by the
primary prescriber and the patient; or

(ii) have a written collaborative, coordinated care

preceding two years; and

(3) the required renewal fees.

(e) Ifthere is any investigation pending with the board against
any owner or certificate holder at the time of renewal, a provisional

agreement or memorandum of understanding providing that each

renewal will be issued until the investigation is resolved.

physician who prescribes qualifying prescriptions will consult with a
pain specialist for the patient.

(b) The designation may be verified by an initial audit and is
valid for five years.

(c) No further audits or inspections will be conducted during

(f) Initial applications are valid for one year from the date filed,
unless expressly extended by board staff.

(g) All records relating to an application or renewal of certi-
fication are considered investigative information and are confidential
under §164.007 of the Act.

the five-year "Gold Designated Practice" period, unless:

(1) a complaint is received or initiated by the board con-

(h) A request to cancel a certificate must be accompanied by
proof that the clinic no longer meets the definition of a pain manage-

cerning operation of the clinic or operators at the clinic;

(2) the clinic changes location; or

(3) the clinic's ownership structure changes to a majority
of new owners.

(d) Practices that only treat pain patients as part of cancer care
or that provide only palliative care, hospice, or other end-of-life care
are exempt under the Act from certification requirements as a PMC,
but do not qualify for the "Gold Designated Practice" status.

$§172.3.  Certification of Pain Management Clinics.

ment clinic under §168.001 of the Act.

§172.4.  Minimum Operational Standards for the Treatment of Pain
Patients.

(a) Physicians treating a pain patient must:

(1) operate in compliance with provisions of all applicable
federal and state laws;

(2) follow the standard of care; and

(3) maintain complete, contemporaneous, and legible med-
ical records, in the same manner as a non-pain patient, and include doc-
umentation of:
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(A) monitoring efficacy, daily functionality, description
of pain relief;
(B) mandatory PMP checks;

(C) pain contracts, if applicable;

(D) support for billing; and

(E) drug testing results and other forms of monitoring
for patient compliance with treatment recommendations.

(b) For pain patients transferring their care to a new treating
physician at a Gold Designated Practice, the following applies:

(1) The new treating physician must:

(A) document an initial problem focused exam;
(B) document a PMP check; and

(C) request medical records from the prior treating
physician(s) within 15 business days of seeing the patient.

(2) The new physician may provide only a one-time 30-day
maximum non-refillable prescription of pain medication at the initial
visit.

(3) Ifthe requested medical records are not received within
15 business days after the initial request, the physician must perform
the following before issuing any other prescriptions for pain treatment

(A) Deficiencies, if any; and

(B) If necessary, any corrective actions the clinic must
take, including a requirement to apply for certification.

(b) Inspections.

(1) Inspections are non-disciplinary reviews:

(A) done on both certified and non-certified clinics in
accordance with §168.052 of the Act; and

(B) usually conducted on-site but may also be off-site,
as determined by board staff.

(2) The following patient records will be reviewed during
an inspection, as determined by board staff: patients seen during two
calendar months out of the previous eight months from the date of the

inspection.
(3) For certified pain management clinics, inspections are

conducted to verify compliance with Chapter 168 of the Act and the
applicable laws and rules.

(4) For non-certified clinics, inspections are conducted to
determine if the clinic is subject to be certified under Chapter 168 of
the Act.

(5) In accordance with §168.052(b) of the Act, to initiate
an inspection the board has determined the following grounds can be

to the patient:

(A) a complete history and physical, including assess-
ment of abuse or diversion potential;

(B) diagnostic testing and obtain the results to verify

utilized, but are not limited to:

(A) PMP reports;

(B) patient population analysis, including review of pa-
tients coming from outside the immediate geographic location of the

pain sources or etiology, if applicable;

(C) drug testing; and
(D) a PMP check.

§172.5.  Audits, Inspections, and Investigations.

(a) Audits.

(1) Audits are non-disciplinary reviews:

(A) conducted as an off-site document review; and

(B) initiated by a board subpoena request for documents
as necessary to determine or verify:

(i) _exemption from application of Chapter 168 of the

Act;
(ii) need to certify as a PMC; or

(iii) no certification requirement.

(2) A total of 30 patients' records will be reviewed during
an audit. The relevant portions of the 30 records to be reviewed are
the initial visit; last two office visits; referrals; procedures notes/logs;
consultation requests; consult notes, and prior authorization records,
if any. These records will be a combination of new patients seen in
one of the last two calendar months and established patients seen in the
previous six calendar months with a minimum of 10 records for each

type.

(3) Documents requested may also include those used to
verify personnel training, qualifications, and general compliance with
Chapter 168 of the Act and related rules.

(4) Upon completion of the audit, the board will issue a
notice of determination to the audited clinic owner. The notice of de-
termination will specify:

clinic;

(C) common addresses for multiple patients;

(D) notices to providers from the Pharmacy Board re-
garding a patient having multiple prescribing providers;

(E) complaints about the clinic and its operation; and

(F) law enforcement reports regarding providers or pa-

tients.

(6) Notice of intent to inspect will be provided at least five
days in advance unless such timing would compromise the inspection.

(7) Notice of inspection results will be provided in writing
to the clinic.

(8) If the inspection determines instances of non-compli-
ance, the board will determine appropriate action to obtain compliance.

(c) Investigations may be conducted due to a complaint re-
ceived or initiated by the board. An investigation will be conducted
in accordance with the provisions of this Title and all applicable board
rules.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.
TRD-202404319
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Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ L4 ¢
CHAPTER 173. PHYSICIAN PROFILES

The Texas Medical Board (Board) proposes the repeal of current
Chapter 173, concerning Physician Profiles, §§173.1 - 173.5,
and §173.7.

The Board also proposes new Chapter 173, concerning Office-
Based Anesthesia Services, §§173.1 - 173.5.

Also, the Board contemporaneously proposes the repeal of
current Chapter 192, concerning Office-Based Anesthesia
Services, §§192.1 - 192.6.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 173 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new sections are as follows:

New §173.1, General Definitions, defines terms used in new
Chapter 173.

New §173.2, Standards for Anesthesia Services, explains the
standards and minimum equipment requirements when provid-
ing anesthesia services in an outpatient setting.

New §173.3, Specific Requirements Based on Level of Anes-
thesia Provided, explains the additional standards applicable to
outpatient settings based upon the level of anesthesia being pro-
vided in Level |, Level Il, Level lll, and Level IV anesthesia ser-
vices.

New §173.4, Registration, explains the process in which a physi-
cian providing anesthesia services or performing a procedure for
anesthesia services are provided in an outpatient setting (ex-
cluding Level | services) must register with the board.

New §173.5, Inspections, explains that the board may conduct
inspections for the purpose of enforcing Office-Based Anesthe-
sia rules.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each

year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/0JHZyixFBb. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§173.1 - 173.5, 173.7
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The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

$173.1.  Profile Contents.

§173.2.  Profile Update and Correction Form.

$173.3. Physician-Initiated Updates.

$§173.4.  Updates to the Physician's Profile Due to Board Action.
$§173.5.  Updates to the Physician's Profile Due to Information Re-

ceived by a Third Party.
$173.7.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Corrections and the Dispute Process.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404260

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 173. OFFICE-BASED ANESTHESIA
SERVICES
22 TAC §§173.1 - 173.5

The new rules are proposed under the authority of the Texas
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to recommend and adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine; and enforce this subtitle. The
new rules are also proposed under the authority of §162; and in
accordance with the requirements of Texas Government Code,
§2001.039, which requires a state agency to review and con-
sider its rules for readoption, readoption with amendments, or
repeal every four years. No other statutes, articles, or codes are
affected by this proposal.

§173.1.

The following words and terms when used in this chapter shall have
the following meanings, unless the contents indicate otherwise:

(1) ACLS--Advanced Cardiac Life Support, as defined by

General Definitions.

(5) Anesthesia--Use of local anesthetics (in amounts that
generate the effect of general anesthesia, regional anesthesia, or mon-
itored anesthesia care), analgesics, anxiolytics, or hypnotics to create
a loss of feeling or sensation by interrupting or depressing nerve func-
tion.

(6) Anesthesia Services--The use of anesthesia for the per-
formance of Level II- IV services.

(7) _Anxiolytics--Dangerous or scheduled drugs used to
provide sedation or to treat episodes of anxiety.

(8) ASHI--American Safety and Health Institute.

(9) ASA--American Society of Anesthesiologists.
(10) BLS--Basic Life Support, as defined by the AHA.

(11)  Certified registered nurse anesthetist (CRNA)--A per-
son licensed by the Texas Board of Nursing (TBON) as a certified reg-
istered nurse anesthetist.

(12) Dangerous drugs--Medications defined by Chapter
483, Texas Health and Safety Code. Dangerous drugs require a
prescription but are not included in the list of scheduled drugs. A
dangerous drug bears the legend "Caution: federal law prohibits
dispensing without a prescription" or "Prescription Only."

(13) Hypnotics--Dangerous or scheduled drugs used
to induce unconsciousness. This includes inhaled anesthetics and
nonvolatile anesthetic agents such as Barbiturates, Benzodiazepines,
Opioids, Etomidate, Propofol, and Ketamine.

(14) Level I services.

(A) Delivery of analgesics or anxiolytics by mouth, as
prescribed for the patient on order of a physician, at a dose level low
enough to allow the patient to remain ambulatory; or

(B) Delivery of nitrous oxide/oxygen inhalation seda-

tion.

(15) Level II services.

(A) The administration of tumescent anesthesia;

(B) The delivery of analgesics or anxiolytics by mouth
in dosages greater than allowed at Level I, as prescribed for the patient
on order of a physician; or

(C) Except for the performance of Mohs micrographic
surgery, the administration of local anesthesia, peripheral nerve blocks,
or both in a total dosage amount that exceeds 50 percent of the recom-
mended maximum safe dosage per outpatient visit.

(16) Level III services--Parenteral delivery of analgesics or
anxiolytics.

(17) Level IV services--Delivery of general anesthetics,
including regional anesthetics and monitored anesthesia care; spinal,
epidural, or caudal blocks for the purposes of providing anesthesia or
monitored anesthesia care.

(18) Local anesthetics--Dangerous drugs administered top-
ically or by injection, which interrupt nerve conduction, temporarily
creating a loss of sensation to an affected area and that generate the ef-

the AHA.
(2) AED--Automatic External Defibrillator.
(3) AHA--American Heart Association.

(4) Analgesics--Dangerous or scheduled drugs that al-

fect of general anesthesia, regional anesthesia, or monitored anesthesia
care.

(19) Monitored anesthesia care--Includes all aspects of
anesthesia care by an anesthesiologist or member of the anesthesia
care team including the administration of sedatives, analgesics, hyp-

leviate pain, but not including non-opioid based drugs such as

notics and other anesthesia agents or medications necessary to ensure

acetaminophen or non-steroidal anti-inflammatory drugs (NSAIDs).

patient safety and comfort. May include situations where a patient
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undergoing a diagnostic or therapeutic procedure receives doses of
medication that create a risk of loss of normal protective reflexes or
loss of consciousness and the patient remains able to protect the airway
during the procedure. If the patient is rendered unconscious and loses
normal protective reflexes, then anesthesia care shall be considered a

general anesthetic.
(20) Outpatient setting--Any facility, clinic, center, office,

(B) oxygenation; and

(C) cardiovascular status.

(b) Minimum Equipment Requirements and Standards.

(1)  Minimum equipment required. The outpatient setting
must have the following equipment and drugs onsite for the handling
of emergencies:

or other setting that is not a part of a licensed hospital or a licensed
ambulatory surgical center with the exception of the following:

(A) a clinic located on land recognized as tribal land
by the federal government and maintained or operated by a federally
recognized Indian tribe or tribal organization as listed by the United
States secretary of the interior under 25 U.S.C. §479-1 or as listed under
a successor federal statute or regulation;

(B) a facility maintained or operated by a state or gov-
ernmental entity;

(C) a clinic directly maintained or operated by the
United States or by any of its departments, officers, or agencies; and

(D) an outpatient setting where the facility itself is ac-
credited by either The Joint Commission relating to ambulatory sur-
gical centers, the American Association for Accreditation of Ambula-
tory Surgery Facilities, or the Accreditation Association for Ambula-

tory Health Care.

(21) PALS--Pediatric Advanced Life Support, as defined
by the AHA.

(22) Peripheral nerve block--The injection of local anes-
thetics into an area of the body directly adjacent to a peripheral nerve,
for the purpose of blocking the response to pain in the distribution of
sensation of that nerve.

(23) Scheduled drugs--Medications defined by the Texas
Controlled Substances Act, Chapter 481, Texas Health and Safety
Code.

(24) Tumescent anesthesia--A specialized type of subcuta-
neous infiltration of a dilute mixture of local anesthetic and epinephrine

(A) monitoring equipment for Level II through Level
IV procedures:

(i) _pulse oximetry;

(ii) continuous EKG;

(iii) non-invasive blood pressure measured at least
every five minutes; and

(iv) _if general anesthesia is utilized, an O2 analyzer
and end-tidal CO2 analyzer;

(B) appropriate intravenous therapy equipment;

(C) aprecordial stethoscope or similar device, and non-
electrical blood pressure measuring device, for use in the event of an

electrical outage;

(D) emergency equipment appropriate for the purpose
of cardiopulmonary resuscitation;

(E) AED or other defibrillator, difficult airway equip-
ment, as well as the drugs and equipment necessary for the treatment
of malignant hyperthermia, if using triggering agents associated with
malignant hyperthermia or if the patient is at risk for malignant hyper-
thermia; and

(F) a means to measure temperature, which shall be
readily available and utilized for continuous monitoring when indi-
cated per current ASA standards.

(2) Equipment Standards.

(A) Equipment must be appropriately sized for the pa-
tient population being served.

known as tumescent solution.

$173.2. Standards for Anesthesia Services.

(a) General Standards. When providing anesthesia services in
an outpatient setting, physicians must:

(1) comply with delegation and supervision laws under
Chapter 157 of the Act, including §157.058, regarding CRNAs;

(2) counsel and prepare patients for anesthesia per ASA
standards;

(3) perform:

(A) apre-anesthetic evaluation; and

(B) a pre-sedation evaluation, that includes at a mini-
mum an airway evaluation and an ASA physical status classification;

(4) obtain informed consent in accordance with state law,
which includes communicating with the patient any sharing of respon-
sibility for a patient's care with other physicians or non-physician anes-
thesia providers; and

(5) provide continuous appropriate physiologic monitoring
of the patient, determined by the type of anesthesia and individual pa-
tient needs, both during and post procedure until ready for discharge,
with continuous monitoring of:

(A) ventilation,

(B) All anesthesia-related equipment and monitors
must be maintained to current operating room standards.

(C) Regular service or maintenance checks must be
completed by appropriately qualified biomedical personnel, at least
annually or per manufacturer recommendations.

(D) A separate equipment maintenance log must con-

tain:

(i) service check information including date per-

formed;

(i) a clear description of any equipment problems
and the corrective action; and

(iii) _ if substandard equipment was utilized without
corrective action, a description of how patient safety was protected.

(E) The equipment maintenance log must be retained
for seven years from the date of inspection.

(F) An audible signal alarm device capable of detecting
disconnection of any component of the breathing system shall be uti-
lized.

(3) Emergency Supplies.
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(A) All required emergency supplies must be main-
tained and inspected by qualified personnel for presence and proper

(A) A physician and at least one other personnel must
be present during the procedure. Both the physician and the personnel

function intervals established by protocol.

(B) All medication, drugs, and supplies must not be ex-

pired.

(C) Personnel must be trained on the use of emergency
equipment and supplies.

(D) A separate emergency supply log must include
dates of inspections. The log must be retained for seven years from
the date of inspection.

(4) Emergency Power Supply and Communication Source.

(A) Outpatient settings must have a secondary power

must be currently certified by AHA or ASHI, at a minimum in BLS.

(B) The following age-appropriate equipment must be

present:
(i) abag mask valve; and

(ii) _oxygen.

(2) Level II services:

(A) A physician and at least one other personnel must
be present during the procedure and recovery until ready for discharge.
The physician must be currently certified by AHA or ASHI, at a min-
imum in ACLS or PALS, as appropriate. The additional personnel

source as appropriate for equipment in use, in case of power failure.

member(s) must be currently certified by AHA or ASHI, at a minimum

(B) A two-way communication source not dependent
on electrical current shall be available.

(5) Protocols.

(A) The outpatient setting must have written protocols
regarding:

(i) _patient selection criteria;

(it) patients or providers with latex allergy;

(iii) pediatric drug dosage calculations, where appli-

cable;
(iv) ACLS or PALS algorithms;

(v) _infection control;

(vi) documentation and tracking use of pharmaceu-

in BLS.

(B) A crash cart must be present containing drugs and
equipment necessary to carry out ACLS protocols, including, but not
limited to:

(i) the age-appropriate monitoring and emergency
equipment required under paragraph (1)(B) of this section;

(it) _pre-measured doses of first line cardiac medica-
tions, including epinephrine, atropine, adreno-corticoids, and antihis-
tamines;

(iii) benzodiazepines for intravenous or intramuscu-
lar administration;

(iv) _lipid emulsion if, administering local anesthe-
sia, peripheral nerve blocks, or both in a total dosage amount that ex-
ceeds 50 percent of the recommended maximum safe dosage per outpa-

ticals, including controlled substances, expired drugs and wasting of

tient visit (except for Mohs micrographic surgery), or if administering

drugs; and
(vii) _discharge criteria.

(B) The outpatient setting must have written protocols
regarding emergency transfer procedures for cardiopulmonary emer-
gencies that include:

(i) a specific plan for securing a patient's airway
pending EMS transfer to the hospital; and

(ii) have appropriate ACLS measures in the office
for patient stabilization until EMS arrives.

(C) For outpatient settings that are located in counties

tumescent anesthesia, for treating local anesthetic systemic toxicity;
and

(v) specific reversal agents, Flumazenil and Nalox-
one, if benzodiazepines or narcotics are used for sedation.

(3) Level III services:

(A) A physician and at least one other personnel must
be present during the procedure and recovery until ready for discharge.
The physician must be currently certified by AHA or ASHI, at a min-
imum in ACLS or PALS, as appropriate. The additional personnel
member(s) must be currently certified by AHA or ASHI, at a minimum
in BLS.

lacking 9-1-1 service entities supported by EMS providers licensed at
the advanced life support level, physicians must enter into emergency
transfer agreements with a local licensed EMS provider or accredited
hospital-based EMS. The agreement's terms must require EMS to bring
staff and equipment necessary for advanced airway management equal
to or exceeding that which is in place at the outpatient setting.

(D) The written protocols, including the emergency
transfer agreements, must be evaluated and reviewed at least annually.

§173.3.  Specific Requirements Based on Level of Anesthesia Pro-

(B) A crash cart must be present containing the same
drugs and equipment required for Level II, except for lipid emulsion.

(C) A working intravenous feed must be established.

(D) Providers must adhere to ASA Standards for Post
Anesthesia Care.

(4) Level IV services: Level IV services do not require
physicians to maintain a stock of lipid emulsion. Physicians who pro-
vide Level IV anesthesia services in outpatient settings shall follow

vided.

In addition to the general standards that apply to all outpatient settings,
the following standards are required for outpatient settings, based upon
the level of anesthesia being administered. If personnel and equipment
meet the requirements of a higher-level, lower-level anesthesia services
may also be provided.

(1) Level I Services:

current, applicable standards and guidelines as put forth by the Amer-
ican Society of Anesthesiologists (ASA) including, but not limited to,
the following:

(A) Basic Standards for Preanesthetic Care;

(B) Standards for Basic Anesthetic Monitoring;
(C) Standards for Post Anesthesia Care;

(D) Position on Monitored Anesthesia Care;
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(E) The ASA Physical Status Classification System;

(F) Guidelines for Nonoperating Room Anesthetizing

Locations;

(G) Guidelines for
Surgery; and

(H) Guidelines for Office-Based Anesthesia.

§173.4. Registration.

Each physician who provides anesthesia services or performs a proce-
dure for which anesthesia services are provided in an outpatient set-
ting, excluding Level I services, shall register with and pay a fee in an
amount established by the board.

Ambulatory Anesthesia and

§173.5. Inspections.

The board may conduct inspections to enforce these rules, including
inspections of an operating surgeon's office site or a mobile anesthe-
sia provider's practice and procedures related to storage, transport, and
setup of necessary equipment. The board may contract with another
state agency or qualified person to conduct these inspections.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404261

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢
CHAPTER 174. TELEMEDICINE

The Texas Medical Board (Board) proposes the repeal of current
Chapter 174 concerning Telemedicine. This includes Subchap-
ter A, concerning Telemedicine, §§174.1 - 174.8; and Subchap-
ter B, concerning Mental Health Services, §§174.9.

The Board also proposes new Chapter 174, concerning Busi-
ness Organizations. This includes new Subchapter A, concern-
ing Non-Profit Health Organizations, §§174.1 and 174.2; Sub-
chapter B, concerning Jointly Owned Entities; §174.5; and Sub-
chapter C, concerning Physician Call Coverage Arrangements,
§174.10.

Also, the Board contemporaneously proposes the repeal of
current Chapter 177, concerning Business Organizations and
Agreements. This includes Subchapter A, concerning Defi-
nitions, §177.1; Subchapter B, concerning Non-Profit Health
Organizations, §§177.2 - 177.13; Subchapter C, concerning
Jointly Owned Entities, §§177.14 - 177.16; Subchapter D, con-
cerning Employment of Physicians, §177.17; and Subchapter E,
concerning Physician Call Coverage Medical Services, §177.18
and §177.20.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 174 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new subchapters and sections are as follows:

SUBCHAPTER A. NON-PROFIT HEALTH ORGANIZATIONS.

New §174.1, Definitions, gives definitions for terms used in new
Chapter 174.

New §174.2, Certification of a Non-Profit Health Organization,
describes the process of certification of a Non-Profit Health Or-
ganization.

SUBCHAPTER B. JOINTLY OWNED ENTITIES.

New Section 174.5. Joint Ownership, provides the requirements
for the Physician and Physician Assistant's joint ownership in
compliance with Chapter 301, Texas Business Organizations
Code.

SUBCHAPTER C. CALL COVERAGE AGREEMENTS.

New Section 174.10. Call Coverage Agreement Minimum Re-
quirements, sets forth minimum requirements for a physician to
follow regarding a call coverage agreement for another physi-
cian.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. (The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
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first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/jg6GTkSRFJ. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

SUBCHAPTER A. TELEMEDICINE
22 TAC §§174.1 - 174.8

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§174.1.  Purpose.

$§174.2.  Definitions.

§174.3.  Prevention of Fraud and Abuse.
$§174.4.  Notice to Patients.

$174.5.  Issuance of Prescriptions.

§$174.6.  Minimum Standards for the Provision of Telemedicine Med-
ical Services.

$174.7.  Enforcement Authority.
$174.8.  State Licensure.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404262

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. MENTAL HEALTH
SERVICES
22 TAC §174.9

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

$174.9.  Provision of Mental Health Services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404373

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ 14 ¢

CHAPTER 174. BUSINESS ORGANIZATIONS
SUBCHAPTER A. NON-PROFIT HEALTH
ORGANIZATIONS

22 TAC §174.1, §174.2

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 162. The new rules are also proposed in accordance
with the requirements of Texas Government Code, §2001.039,
which requires a state agency to review and consider its rules for
readoption, readoption with amendments, or repeal every four
years. No other statutes, articles or codes are affected by this
proposal.

§174.1.  Definitions.
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The following word and term when used in this chapter shall have the
following meaning, unless the contents clearly indicate otherwise: Ac-
tively engaged in the practice of medicine--currently licensed by the
board to practice medicine and has no restrictions.

§174.2.  Certification of a Non-Profit Health Organization.

(a) The board shall certify a Non-Profit Health Organization
in accordance with §162.001(b) of the Act upon:

(1) submission of the required application and supporting
documentation;

(2) the board's receipt of the $2,500 non-refundable appli-
cation fee; and

(3) verification by the board that the organization meets the
requirements of §162.001(b) of the Act, including the requisite number
of Board of Directors in accordance with Title 2, §22.204 of the Texas
Business Organizations Code.

(b) The board shall certify a Non-Profit Health Organization
to contract with or employ physicians in accordance with §162.001(c)
or (c-4) of the Act upon:

(1) submission of the required application and supporting
documentation; and

(2) verification by the board that the organization meets the
requirements for certification under the Act.

(c) A certified Non-Profit Health Organization must file a bi-
ennial report with the board in accordance with §162.006 of the Act.
The board shall renew the certification of a Non-Profit Health Organi-

zation upon:
(1) submission of the required biennial report, recertifica-
tion application and supporting documentation;

(2) the board's receipt of the $1,125 non-refundable bien-
nial application fee, except those certified under §162.001(c) or (c-4)
do not pay a fee; and

(3) verification by the board that the organization meets the
requirements for recertification under the Act.

(d) The failure of a certified health organization to timely sub-
mit a biennial report and/or required renewal fee within 90 days of its
due date may result in decertification.

(e) Ifacertified health organization has been decertified, it will
be required to submit a new application for certification in accordance
with Chapter 162 of the Act.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404263

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. JOINTLY OWNED
ENTITIES

22 TAC §174.5

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 162. The new rules are also proposed in accordance
with the requirements of Texas Government Code, §2001.039,
which requires a state agency to review and consider its rules for
readoption, readoption with amendments, or repeal every four
years. No other statutes, articles or codes are affected by this
proposal.

§174.5. Joint Ownership.

(a) Physician and Physician Assistants may jointly own an en-
tity in accordance with the provisions of Chapters 22, 152, and 301 of
the Texas Business Organizations Code.

(b) Physicians and Physician Assistants who jointly own an
entity must annually submit a Jointly-Owned Entity Annual Report
form, accompanied by an $18 fee.

(c) Restrictions on joint ownership by certain professionals, as
set forth in §301.012 of the Texas Business Organizations Code, only
apply to those entities formed after June 17, 2011.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404264

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢
SUBCHAPTER C. PHYSICIAN CALL
COVERAGE AGREEMENTS

22 TAC §174.10

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 162. The new rules are also proposed in accordance
with the requirements of Texas Government Code, §2001.039,
which requires a state agency to review and consider its rules for
readoption, readoption with amendments, or repeal every four
years. No other statutes, articles or codes are affected by this
proposal.

§$174.10.  Call Coverage Agreement Minimum Requirements.

A call coverage agreement:

(1) may be oral or written;
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(2) allows for and sets forth the terms in which a physician
will provide medical services to established patients of another physi-
cian; and

(3) describes the timing and method by which the covering
physician will provide a report to the patientd€™s primary physician
about the medical intervention or advice provided during the coverage
period.

The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404265

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢
CHAPTER 175. FEES AND PENALTIES

The Texas Medical Board (Board) proposes the repeal of current
Chapter 175, concerning Fees and Penalties, §§175.1 - 175.5.

The Board also proposes new Chapter 175, concerning
Telemedicine, §§175.1 - 175.3.

Also, the Board contemporaneously proposes the repeal of cur-
rent Chapter 174, concerning Telemedicine. This includes Sub-
chapter A, concerning Telemedicine, §§174.1 - 174.8; and Sub-
chapter B, concerning Mental Health Services, §174.9.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 175 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new sections are as follows:

New §175.1. License Required, explains that a physician prac-
ticing telemedicine in Texas must hold a full Texas medical li-
cense, with some limited exceptions.

New §175.2. Telemedicine Services, explains that telemedicine
services must be performed in compliance with the Medical Prac-
tice Act and Chapter 111 of the Texas Occupations Code.

New §175.3. Requirements for a Valid Prescription, explains the
requirements for a valid prescription using telemedicine. It also
explains the requirements for prescribing for chronic pain using
telemedicine.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to will be to remove redundant language from rules, simplify
the rules, and make the rules easier to understand. It will also
increase patient accessibility to properly licensed, trained, and
educated medical providers.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there

will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeal and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.
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(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/e6riGJaRDp. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§175.1 - 175.5

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

$175.1.  Application and Administrative Fees.

§$175.2.  Registration and Renewal Fees.
$175.3.  Penalties.
$175.4. Fee Exemption for Military Service Member, Military Vet-

eran, or Military Spouse.
$175.5.  Payment of Fees or Penallties.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404266

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 175. TELEMEDICINE
22 TAC §§175.1 - 175.3

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 111 of the Texas Occupations Code. No other statutes,
articles or codes are affected by this proposal.

$175.1.  License Required.

In accordance with Chapters 155.001 and 111 of the Texas Occupations
Code, a physician may not provide telemedicine medical services to
patients in Texas unless they hold a full Texas medical license, except

for those who held an out-of-state telemedicine license as of September
1, 2022.

§175.2.  Telemedicine Services.

Telemedicine medical services, including supervision, delegation, and
posting of notices regarding filing a complaint with the board, must
be provided in accordance with Chapter 111 of the Texas Occupations
Code and the Medical Practice Act.

$175.3.  Requirements for a Valid Prescription.

(a) In accordance with §111.006 of the Texas Occupations
Code, a valid prescription requires:

(1) establishing a physician-patient relationship; and

(2) compliance with all other applicable laws before pre-
scribing, dispensing, delivering, or administering a dangerous drug or
controlled substance, including, but not limited to, the Medical Prac-
tice Act and Texas Health and Safety Code, Chapters 481 and 483.

(b) Requirements for Prescribing for Chronic Pain via
Telemedicine.

(1) A physician must use audio and video two-way com-
munication, unless the patient:

(A) is an established pain patient of the prescribing

physician;
(B) receives a prescription identical to the prescription
issued at the previous visit; and

(C) was seen by the prescribing physician, or their del-
egate, in the last 90 days either;

i) in-person; or

(ii) by audio and video two-way communication.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404267

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 176. HEALTH CARE LIABILITY
LAWSUITS AND SETTLEMENTS

The Texas Medical Board (Board) proposes the repeal of current
Chapter 176, concerning Health Care Liability Lawsuits and Set-
tlements, §§176.1 - 176.9.

The Board also proposes new Chapter 176, concerning Report-
ing Malpractice Claims, §176.1 and §176.2.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 176 is more effi-
cient than proposing multiple amendments to make the required
changes.
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The proposed new sections are as follows:
New §176.1, Definitions, defines terms used in new Chapter 176.

New §176.2, Required Reporting, explains the content required
and the process for reporting healthcare liability and malpractice
claims to the board.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to will be to remove redundant language from rules, simplify
the rules, and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeal and new sections do not increase the
number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/IMB7fZRDd8K. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§176.1 - 176.9

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle.

The repeal of the rules is also proposed in accordance with the
requirements of Texas Government Code, §2001.039, which re-
quires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§176.1.  Definitions.

§176.2.  Reporting Responsibilities.

§176.3.  Separate Reports Required and Identifying Information.
$§176.4.  Timeframes and Attachments.

$176.5.  Alternate Reporting Formats.

§176.6. Penalty.

§176.7.  Claims not Required to be Reported.

$176.8.  Board Review of Health Care Liability and Settlements.
§176.9.  Reporting Form.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404268

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030
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¢ ¢ ¢

CHAPTER 176. REPORTING MALPRACTICE
CLAIMS
22 TAC §176.1, §176.2

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 160 of the Texas Occupations Code.

No other statutes, articles or codes are affected by this proposal.

§176.1. Definitions.

(a) Claim--any claim for damages with or without a lawsuit
filed, against at physician relating to a departure from accepted stan-
dards of medical or health care.

(b) Report--the information provided to the board, pursuant to
§160.052 of the Act.

(c) Settlement:

(1) a payment made on a claim on which no lawsuit has
been filed;

(2) an agreement to settle a lawsuit on a claim for a speci-
fied amount;

(3) adismissal or non-suit of a lawsuit on a claim with no
payment; or

(4) afinal judgment in a lawsuit on a claim entered by the
trial court.

§176.2.  Required Reporting.

(a) Chapter 160, Subchapter B, of the Act mandates that physi-
cians and insurers have a duty to report healthcare liability and mal-
practice claims to the board.

(b) The required report must be timely submitted by either the
insurer or physician, in accordance with Chapters 160.052 and 160.053
of the Act.

(c) Content of Report.

(1) The information required to be reported by §160.053 of
the Act, may be reported either on the board-approved Claims Report
set out below or in an alternate format.

(2) If an alternate format is used, the information must in-
clude at least the information required by the board-approved Claims

Report.
Figure: 22 TAC §176.2(c)(2)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.
TRD-202404269

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 177. BUSINESS ORGANIZATIONS
AND AGREEMENTS

The Texas Medical Board (Board) proposes the repeal of current
Chapter 177, concerning Business Organizations and Agree-
ments. This includes Subchapter A, concerning Definitions,
§177.1, Subchapter B, concerning Non-Profit Health Organi-
zations, §§177.2 - 177.13, Subchapter C, concerning Jointly
Owned Entities, §§177.14 - 177.16, Subchapter D, concerning
Employment of Physicians, §177.17, Subchapter E, concerning
Physician Call Coverage Medical Services, §§177.18, 177.20.

The Board also proposes new Chapter 177, concerning Com-
plaints and Investigations. This includes new Subchapter A, con-
cerning Complaints, §§177.1 - 177.3; Subchapter B, concerning
Investigative Process, §§177.10 - 177.13, and Subchapter C,
concerning Expert Panel Review, §177.20 and §177.21.

Also, the Board contemporaneously proposes the repeal of the
following current chapters:

Chapter 178, concerning Complaints, §§178.1 - 178.9;
Chapter 179, concerning Investigations, §§179.1 - 179.8; and

Chapter 182, concerning Use of Experts, §182.1, §182.3,
§182.5, and §182.8.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 177 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new subchapters and sections are as follows:
SUBCHAPTER A. COMPLAINTS.

New §177.1, Definitions, explains the meaning of several terms
as used in new Chapter 177.

New §177.2, Mandatory Complaint Notification, requires the
posting of a notice of how to file a complaint and explains to
whom the requirement applies.

New §177.3, Complaint Initiation, explains how to file a complaint
and what information a complaint must contain.

SUBCHAPTER B. INVESTIGATIVE PROCESS.

New §177.10, Preliminary Investigation, explains how a prelimi-
nary investigation is to be conducted and how it is utilized by the
board.

New §177.11, Official Investigation, how an official investigation
is to be conducted and how it is utilized by the board.

New §177.12, Appeal of Dismissal, explains the process for a
complainant to appeal the dismissal of a complaint and the pos-
sible outcomes of a complainant's appeal.

New §177.13, Probable Cause Guidelines for Requiring Mental
or Physical Examination, explains the process for the board to
order a mental or physical examination of a licensee if there is
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cause for concern regarding the fithess of the licensee to practice
the regulated profession.

SUBCHAPTER C. EXPERT PANEL REVIEW.

New §177.20, Qualifications, explains the general qualifications
necessary to act as an expert reviewer for the board.

New §177.21, Expert Reviewer Selection and Report, explains
the selection and assignment process for assigning expert re-
viewers and duties if assigned as an expert reviewer.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand. It also ensures quali-
fied individuals willing be performing the required reviews.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, will
be no fiscal impact or effect on government growth as a result of
enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using the following
link: https://forms.office.com/g/FLvVKO2KrPm. A public hearing
will be held at a later date. Comments on the proposal will be
accepted for 30 days following publication.

SUBCHAPTER A. DEFINITIONS

22 TAC §177.1

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.
$§177.1.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Definitions.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404270

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. NON-PROFIT HEALTH
ORGANIZATIONS
22 TAC §§177.2 - 177.13
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The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.
$§177.2.  Initial Certification of 162.001(b) Health Organizations.

§177.3.  Qualifications for Certification as a 162.001(b) Health Or-
ganization.

$177.4.  Applications for Certification as a 162.001(b) Health Organ-
ization.

$177.5.  Special Requirements for 162.001(b) Health Organizations.
$177.6.  Biennial Reports for 162.001(b) Health Organizations.
§$177.7.  Establishment of Fees.

§177.8.  Failure to Submit Reports or Fees for 162.001(b) Health Or-
ganizations.

$177.9.  Migrant, Community or Homeless Health Centers.

§$177.10.  Review of Applications and Reports.
$§177.11.  Denial of Certification.

$177.12.  Revocation of Certification.
§177.13.  Complaint Procedure Notification.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2024.

TRD-202404374

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER C. JOINTLY OWNED
ENTITIES
22 TAC §§177.14 - 177.16

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$177.14.  Therapeutic Optometrists.

$177.15.  Podiatrists.

§177.16.  Physician Assistants.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404375

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER D. EMPLOYMENT OF
PHYSICIANS
22 TAC §177.17

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.
$§177.17.  Exceptions to Corporate Practice of Medicine Doctrine.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404376

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER E. PHYSICIAN CALL
COVERAGE MEDICAL SERVICES
22 TAC §177.18, §177.20

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.
$§177.18.  Purpose and Scope.

$§177.20.  Call Coverage Minimum Requirements.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404377

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 177. COMPLAINTS AND
INVESTIGATIONS

SUBCHAPTER A. COMPLAINTS
22 TAC §§177.1 - 177.3

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
§153.012(1) and Chapter 154 of the Texas Occupations Code.
No other statutes, articles or codes are affected by this proposal.

§177.1.  Definitions.

The following words and terms shall have the following meanings in
this Chapter unless the context clearly indicates otherwise.

(1) Baseless or unfounded--not based on any evidence or

fact.

(2) Board--The Medical Board, Physician Assistants
Board, Texas Board of Acupuncture Examiners, Respiratory Care
Practitioners Board, Medical Radiological Technologists Board,
Perfusionists Advisory Committee, and Medical Physicists Advisory
Committee.

§177.2.  Mandatory Complaint Notification.

(a) Licensees must post the following public notifications on
how to file complaints with the board:
Figure 1: 22 TAC §177.2
Figure 2: 22 TAC §177.2

(b) The required notice must be:

(1) displayed in a prominent location at a licensee's place

(1) on a prominently displayed link on the provider web-

site;
(2) inaprovider app, by recording, or in a bill for services;
(3) inno less than a 10-point easily readable font; and
(4) with no alterations, deletions, or additions to the lan-
uage.
§177.3.  Complaint Initiation.

A complaint must be made in writing and include:

(1) the complainant's name and contact information;

(2) the name of the licensee against whom the complaint is

made;

(3) the name and birth date of the patient or individual
harmed, if applicable; and

(4) the time/date and place of the alleged violation or ac-

tion.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404271

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. INVESTIGATIVE PROCESS
22 TAC §§177.10 - 177.13

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 154 and §164.056. No other statutes, articles or codes
are affected by this proposal.

$177.10.  Preliminary Investigation.

(a) A preliminary investigation shall be conducted in accor-
dance with §154.057 of the Act. Information gathered during a prelim-
inary investigation may include:

of business, practice, or any location where physician supervision or
delegation is required;

(2) in English and Spanish of no less than 8 inches by 11
inches in size;

(3) no smaller than standard 24-point Times Roman print;

(4) entirely in black print on white background; and

(5) with no alterations, deletions, or additions to the lan-

uage.

(c) Licensees providing telemedicine must provide the re-
quired notice:

(1) the history of the licensee collected and maintained by
the board, including prior board complaints and investigations, if any;

(2) aNational Practitioner's Data Bank report;

(3) any additional information provided by the com-
plainant, if needed; and

(4) aresponse from the licensee, if requested by the board.

(b) The preliminary investigation will determine if the com-
plaint:

(1) is jurisdictional;

(2) is sufficient to open an official investigation;
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(3) should be dismissed; or
(4) should be referred to another government agency.

(c¢) Notwithstanding §154.051(d) and (d-1) of the Act, there
is no statute of limitations to consider or act on complaints alleg-
ing non-standard of care violations or violations not covered under
§22.011(b)(12) of the Texas Penal Code, including action by another
state licensing entity or criminal conduct.

§177.11.  Official Investigation.

(a) If the preliminary investigation shows that a complaint is
jurisdictional and that there is probable cause to justify further investi-
gation, the complaint will be filed with the board and an official inves-
tigation shall be conducted. Official investigations will be assigned a
priority in accordance with §154.056(a)(1) of the Act.

(b) Board staff will:

(1) use the preliminary investigation information;

(2) obtain any additional necessary information and docu-
ments to determine if a potential violation occurred;

(3) utilize expert physician reviewers in accordance with
§154.056(e) of the Act when the investigation relates to standard of

§177.13.  Probable Cause Guidelines for Requiring Mental or Phys-
ical Examination.

(a) Inaccordance with §164.056 of the Act, a mental or phys-
ical examination of a licensee can be requested:

(1) if an official complaint concerns allegations under
§164.051(a)(4) of the Act and during the investigation:

(A) there has been no treatment or other ongoing reme-
dial actions to address the allegations; and

(B) there is other evidence of the same or similar con-
tinuing conduct, including arrests, reports required under Chapter 160
of the Act, or receipt of multiple complaints or statements concerning
the conduct; or

(2) if, during an Informal Settlement Conference, the ac-
tions or statements of the licensee indicate probable cause that there
may be a violation of §164.051(a)(4) of the Act. In such a situation,
the Panel can:

(A) defer the Informal Settlement Conference;

(B) request a new complaint be opened alleging a vio-
lation of §164.051(a)(4) of the Act; or

care; and

(4) issue subpoenas or requests for information to obtain

(C) order a mental or physical examination in accor-
dance with §164.056 of the Act.

information and documents.

(A) Responses to these subpoenas or requests for infor-

(b) If a physical or mental examination is ordered, the Notice
will include a general statement of the basis for seeking the examina-

mation shall be provided to the board within fourteen calendar days
from receipt of the subpoena or request for information.

(B) The board may require responses to a subpoena or
request for information in less than fourteen calendar days, based on
individual circumstances.

(¢) Upon completion of the official investigation, the matter
will be:

(1) referred to the board's litigation department as a legal

case; or

(2) recommended for dismissal.

§177.12.  Appeal of Dismissal.
(a) A complainant may appeal the dismissal of a complaint.
The appeal must:
(1) be in writing;

(2) be made within 90 days after receipt of the notice of the
dismissal;

(3) list the reason(s) for the appeal; and

(4) provide information, if any, supporting the appeal.

(b) The complainant will be given notice of the opportunity to
make a statement about the appeal.

(c) Only one appeal shall be allowed for each complaint.

(d) The Disciplinary Process Review Committee shall hear the
appeal and set time limits for complainants who make a statement to
the committee.

(e) Decisions on an appeal may be to:

(1) deny the appeal and uphold the dismissal;

(2) grant the appeal and continue the investigation; or

(3) grant the appeal and the refer to an Informal Settlement
Conference.

tion.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404272

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER C. EXPERT PANEL REVIEW
22 TAC §177.20, §177.21

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 154. No other statutes, articles or codes are affected by
this proposal.

§177.20.  Qualifications.

(a) In addition to the requirements of §154.056(¢) of the Act,
an expert reviewer must also hold a current certification from the Amer-
ican Board of Medical Specialties, the Bureau of Osteopathic Special-
ists, or the American Board of Oral and Maxillofacial Surgery at the
time of appointment as an expert reviewer.

(b) The term of service of an expert reviewer is until:
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(1) resignation; or

(2) removal for cause.

§177.21. Expert Reviewer Selection and Report.

(a) Expert reviewers must:

(1) be selected for review of an investigation at random;

(2) be of the same or similar specialty for the area of prac-
tice that is the basis of the complaint;

(3) be from a different geographic area than the physician
under investigation, if possible; and

(4) not have any conflict of interest.

(b) An expert reviewer selected must immediately report any
potential conflict of interest.

(c) If no expert fully meets the selection criteria, the Medical
Director, with advice from General Counsel, will determine which ex-
pert reviewer will be selected.

(d) Each expert reviewer will:

(1) issue a report in accordance with §§154.0561 and
154.058 of the Act; and

(2) include the expert reviewer's area of specialty.

(e) Agency staff must add the following statement to each ex-
pert reviewer report: "PURSUANT TO §164.007 OF THE MEDICAL
PRACTICE ACT, THIS DOCUMENT CONSTITUTES INVES-
TIGATIVE INFORMATION AND IS PRIVILEGED AND CON-
FIDENTIAL. THE EXPERT REVIEWER REPORTS (REPORTS)
ARE STATUTORILY LIMITED FOR USE AT THE INFORMAL
PROCEEDING ONLY, UNDER TEXAS OCCUPATIONS CODE,
§164.003(f). THE REVIEWERS' REPORTS ARE REQUIRED TO
BE PROVIDED TO THE LICENSEE UNDER §164.003(f). THE
REPORTS REMAIN CONFIDENTIAL AND PRIVILEGED UN-
DER §§164.003(h) AND 164.007(c). THE REPORTS CANNOT BE
RELEASED TO ANY PERSON OR ENTITY WITHOUT THE CON-
SENT OF THE BOARD. THE REPORTS CANNOT BE OFFERED,
UTILIZED, OR SUBMITTED AS EVIDENCE OR DOCUMENTS
IN A CONTESTED CASE PROCEEDING BEFORE THE STATE
OFFICE OF ADMINISTRATIVE HEARINGS OR IN ANY LEGAL
PROCEEDING."

(f) Agency staff must add the following statement in bold let-
ters to each expert reviewer report, when applicable, below the expert
reviewer's specialty: "This review involves Complementary or Alter-
native Medicine."

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404273

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ L4 ¢
CHAPTER 178. COMPLAINTS

22 TAC §§178.1 - 178.9

The Texas Medical Board (Board) proposes the repeal of current
Chapter 178, concerning Complaints, §§178.1 - 178.9.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160-200 as part of the Board's rule review, re-
peal of Chapter 178 in its entirety is more efficient than proposing
multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a
result of enforcing these proposed sections will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these
proposed repeals and determined that for each year of the first
five years these proposed repeals there will be no effect on
small businesses, micro businesses, or rural communities. The
agency has considered alternative methods of achieving the
purpose of these proposed repeals and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals will be in effect, Mr. Freshour has determined
the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.
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(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above.

(7) These proposed repeals do not increase the number of indi-
viduals subject to the sections' applicability.

(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§178.1. Purpose and Scope.

$178.2.  Definitions.

§178.3.  Complaint Notification.

$§178.4. Complaint Initiation.

§178.5.  Preliminary Investigation of a Complaint.
$178.6. Complaint Filing.

$§178.7.  Complaint Resolution.

$178.8. Appeals.

§178.9.  Statute of Limitations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404352

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ L4 ¢
CHAPTER 179. INVESTIGATIONS

22 TAC §§179.1 - 179.8

The Texas Medical Board (Board) proposes the repeal of current
Chapter 179, concerning Investigations, §§179.1 - 179.8.

The Board also proposes new Chapter 179, concerning Pro-
cedural Rules. This includes new Subchapter A, concerning
Definitions, §179.1; Subchapter B, concerning Reporting Re-
quirements, §179.5; Subchapter C, concerning Pre-Settlement
Conference Resolution Process, §179.10; Subchapter D, con-
cerning Informal Settlement Conference, §§179.15 and 179.16;
Subchapter E, concerning Contested Case Procedure §179.20;
Subchapter F, concerning Temporary Suspension or Restriction
Proceedings, §179.25 and §179.26; Subchapter G, concerning
Suspension by Operation of Law, §179.30; Subchapter H, con-
cerning Cease and Desist Orders, §179.35; and Subchapter |,
concerning Out-of-Network Billing, §179.40.

Also, the Board contemporaneously proposes the repeal of cur-
rent Chapter 187, concerning Procedural Rules. This includes
Subchapter A, concerning General Provisions and Definitions,
§8§187.1 - 187.9; Subchapter B, concerning Informal Board
Proceedings, §187.10, §187.11, §§187.13 - 187.16, §§187.18
- 21; Subchapter C, concerning Formal Board Proceedings at
SOAH, §§187.22 - 187.31, 187.33; Subchapter D, concerning
Formal Board Proceedings, §§187.35 - 187.37, 187.39, 187.42;
Subchapter E, concerning Proceedings Relating to Probation-
ers, §§187.43 - 187.45; Subchapter F, concerning Temporary
Suspension and Restriction Proceedings, §§187.55 - 187.62;
Subchapter G, concerning Suspension By Operation Of Law,
§§187.70 - 187.72; Subchapter H, concerning Imposition of
Administrative Penalty, §§187.75 - 187.82; Subchapter |, con-
cerning Proceedings For Cease And Desist Orders, §187.83,
§187.84; and Subchapter J, concerning Procedures Related
To Out-Of-Network Health Benefit Claim Dispute Resolution,
§§187.85 - 187.89.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 179 is more effi-
cient than proposing multiple amendments to make the required
changes.

SUBCHAPTER A. DEFINITIONS.

New §179.1, Definitions, explains the meaning of certain specific
terms as used in new Chapter 179.

SUBCHAPTER B. REPORTING REQUIREMENTS.

New §179.5, Reports to Outside Entities, explains the board's
mandatory reporting related to board actions.

SUBCHAPTER C. Pre-Settlement Conference Resolution
Process.

New §179.10, Quality Assurance Panel, explains the process
utilized by the board for potential disposition of certain com-
plaints prior to the convening of an Informal Settlement
Conference (ISC).

SUBCHAPTER D. Informal Settlement Conference.

New §179.15, Informal Settlement Conferences (ISC) Notice,
explains the content of the notice of the ISC to a licensee. It
also explains a licensee's ability to submit information for con-
sideration at the ISC, request for recordation of the ISC, and a
request for continuance of the ISC.

New §179.16, Conduct of the Informal Settlement Conference
(ISC), explains how an ISC will generally be conducted and pos-
sible complaint resolutions that may be offered at an ISC.
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SUBCHAPTER E. Contested Case Procedure.

New §179.20, Notice of Oral Argument, explains the opportunity
for a licensee to attend and provide oral argument to the board
concerning a proposal for decision after a State Office of Admin-
istrative Hearings (SOAH) contested case hearing.

SUBCHAPTER F. Temporary Suspension or Restriction Pro-
ceedings.

New §179.25, Temporary Suspension or Restriction Hearing
Without Notice, explains the process followed by the board if the
board has reason to believe a licensee is a "continuing threat."
A disciplinary hearing will be held as soon as practicable in
accordance with §164.059 of the Act or §164.0595 of the Act.

§179.26, Temporary Suspension or Restriction Hearing With No-
tice, explains the process followed by the board regarding ex-
amining witnesses, closing arguments, panel deliberation and
announcement of the panel's decision. Evidence is considered
under a relaxed standard described in §2001.081 of the Texas
Government Code.

SUBCHAPTER G. Suspension by Operation of Law.

New §179.30, Automatic Suspensions Based upon Felony Con-
viction, explains what the board considers to be initial and final
criminal convictions. It also details how initial and final convic-
tions may be handled by the board.

SUBCHAPTER H. Cease and Desist Orders.

New §179.35, Cease and Desist Orders, explains the process
utilized by the board to consider the unlicensed practice of a
regulated profession.

SUBCHAPTER |I. Out-of-Network Billing.

New §179.40, Out-of-Network Billing, explains how the board
investigates complaints of bad faith participation and other con-
sumer complaints in out-of-network billing cases.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/4jKFB6ZdaP. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§179.1.  Purpose and Scope.
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§179.2.  Definitions.

$§179.3.  Confidentiality.

§179.4.  Request for Information and Records from Physicians.
$179.5. Investigation of Professional Review Actions.

$179.6.  Time Limits.

§179.7.  Past Complaints.

$179.8.  Alcohol and Drug Screening During Investigation for Sub-

stance Abuse.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404274

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 179. PROCEDURAL RULES
SUBCHAPTER A. DEFINITIONS

22 TAC §179.1

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 164 of the Texas Occupations Code.

No other statutes, articles or codes are affected by this proposal.
$179.1.

The following words and terms when used in this chapter shall have
the following meanings, unless the context clearly indicates otherwise:

Definitions.

(1) Address of record--The last known mailing address of
each licensee or applicant, as provided to the board pursuant to the Act.

(2) Appear; Appearance--An opportunity to present and be
heard at an Informal Settlement Conference (ISC) via videoconference.
A respondent who cannot utilize videoconference may request to ap-
pear via teleconference. Licensees are entitled to all substantive and
procedural rights delineated in the Medical Practice Act.

(3) Authorized representative--A person who has been des-
ignated in writing by a party to represent the party at a board proceed-
ing, including an attorney of record.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404275

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. REPORTING REQUIRE-
MENTS
22 TAC §179.5

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 164 of the Texas Occupations Code.

No other statutes, articles or codes are affected by this proposal.

§179.5.  Reports to Outside Entities.

The board reports all actions in accordance with applicable federal
and state statutes, rules, and National Practitioner Data Bank (NPDB)
guidelines.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404276

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER C. PRE-SETTLEMENT
CONFERENCE RESOLUTION PROCESS
22 TAC §179.10

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 164 of the Texas Occupations Code.

No other statutes, articles or codes are affected by this proposal.

§$179.10.  Quality Assurance Panel.
Prior to convening an Informal Settlement Conference, a Quality As-
surance Panel (QAP) may offer resolution of certain complaints.

(1) The QAP is composed of board members or district re-
view committee members as well as board staff members.

(2) Complaints presented to the QAP can be returned to
investigations, offered a Remedial Plan, offered an Agreed Order, rec-
ommended for dismissal, or set for an Informal Settlement Conference.
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(3) Recommendations for dismissal will be presented to the
Disciplinary Process Review Committee for consideration.

(4) Offers of a Remedial Plan or Agreed Order by QAP will
be sent to the licensee for consideration.

(A) If accepted by the licensee, the Remedial Plan or
Agreed Order will be presented to the board for consideration and ap-

proval.

(B) If the offer is rejected or is not returned timely, the
matter will continue to an Informal Settlement Conference.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404277

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER D. INFORMAL SETTLEMENT
CONFERENCE
22 TAC §179.15, §179.16

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 164 of the Texas Occupations Code.

No other statutes, articles or codes are affected by this proposal.
$179.15.  Informal Settlement Conference (ISC) Notice.

(a) The board's notice and procedural rules for ISCs hereby
incorporate the requirements outlined in §164.003(b) of the Act.

(b) The notice of the ISC shall:

(1) Dbe sent to the licensee and the complainant(s) in writing
at least 45 days prior to the date of the scheduled ISC;

(2) include a statement that appearance at the ISC shall be
via videoconference;

(3) include a written statement of the nature of the allega-
tions and a copy of the information the board intends to use at the ISC;
and

(4) Dbe provided via email or other verifiable means.

(c) The licensee may file responsive information with board
staff up until 15 days before the date of the ISC. Any information fur-
nished later may, but is not required to, be considered at the time of the
ISC.

(d) A licensee may request for the ISC to be recorded. Such
a request must be made in writing at least 15 days prior to the date of
the ISC. The recording is confidential under §164.007(c) of the Act.
Independent recording of an ISC is prohibited.

(e) Requests for a continuance or rescheduling of an ISC.

(1) Requests must:
(A) be in writing;

(B) be made within five business days of the initial no-
tice of the ISC; and

(C) explain the basis for the request including support-
ing documentation, if any.

(2) A request made more than five business days after the
licensee received notice of the date of the ISC will be considered on a
case-by-case basis for good cause.

(3) Requests shall be forwarded to General Counsel to
grant or deny the request, and General Counsel shall notify the licensee
of the determination.

§179.16. Conduct of the Informal Settlement Conference (ISC).

(a) In addition to the requirements of Chapter 164 of the Act,
the following provisions apply to the conduct of ISCs:

(1) All appearances at an ISC shall be via videoconference
or teleconference.

(2) The complainant shall be invited to make an oral state-
ment at the ISC. Only the panel members and hearings counsel may
address the Complainant.

(3) The board's staff attorney and the licensee and/or the
licensee's representative may discuss the investigation with and present
pre-filed information to the panel.

(b) After discussion with the parties, the panel may deliberate
in private and then recommend resolution as allowed under Chapter
164 of the Act, including, but not limited to:

(1) dismissal;
(2) remedial plan;

(3) agreed order with terms and conditions, including al-
lowable administrative penalties;

(4) referral to the State Office of Administrative Hearings
(SOAH);

(5) deferral for further information; or

(6) other allowed actions, including consideration of a tem-
orary suspension.

(c) Ifan agreed order is recommended, limited post-ISC nego-
tiation with the panel is allowed as follows:

(1) only a single comprehensive proposal by the licensee
or the licensee's representative is allowed;

(2) the licensee's proposal must be in writing and provided
to the board's staff attorney assigned to the ISC; and

(3) board staff may communicate directly with the board
representative(s) after the ISC for the purpose of discussing settlement
of the case.

(d) All recommendations for dismissal and remedial plans or
agreed orders that are accepted and signed by the licensee will be pre-
sented to the board for consideration and possible approval.

(e) A remedial plan may not be entered into to resolve an in-
vestigation of a complaint once a SOAH complaint or petition has been
filed.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404278

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER E. CONTESTED CASE
PROCEDURE
22 TAC §179.20

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 164 of the Texas Occupations Code and Chapter 2001
of the Texas Government Code.

No other statutes, articles or codes are affected by this proposal.
§179.20. Notice of Oral Argument.

All parties shall be given notice of the opportunity to attend and pro-
vide oral argument concerning a proposal for decision before the board.

No other statutes, articles or codes are affected by this proposal.

§179.25.  Temporary Suspension or Restriction Hearing Without No-
tice.

(a) Ifthe board has reason to believe a licensee is a "continuing
threat," a disciplinary proceeding will be held as soon as practicable
in accordance with §164.059 of the Act or §164.0595 of the Act, as

applicable.

(b) The three-member panel must include at least one physi-
cian.

(c) In determining a continuing threat, a panel will consider:

(1) the definition of continuing threat to the public welfare,
as defined by §151.002 of the Act;

(2) the actions or inaction of the licensee;

(3) whether the public harm alleged is more than abstract,
hypothetical, or remote; and

(4) whether there have been prior complaints, investiga-
tions, or discipline of the same or similar nature against the licensee.

(d) A member of the General Counsel staff shall act as hear-
ings counsel and assist the panel as follows:

(1) provision of advice on legal processes and procedural
issues including evidentiary rulings;

(2) asking questions to clarify issues during the proceed-
ings; and

(3) being present during deliberations of the panel for legal
advice as needed.

§179.26. Temporary Suspension or Restriction Hearing With Notice.
(a) A With-Notice Hearing shall include activities such as
opening statements, admission of evidence, calling and examining

Notice shall be sent to the party or the party's attorney of record as set

witnesses, closing arguments, panel deliberation, and announcement

out in Texas Government Code, §2001.142(a).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404279

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ 14 ¢

SUBCHAPTER F. TEMPORARY SUSPENSION
OR RESTRICTION PROCEEDINGS
22 TAC §179.25, §179.26

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 164 of the Texas Occupations Code.

of the panel's decision. The panel has discretion over setting time
limits and evidentiary determinations.

(b) Evidence will be considered under a relaxed standard de-
scribed in §2001.081 of the Texas Government Code, including infor-
mation of a type on which a reasonably prudent person commonly relies
in the conduct of the person's affairs, necessary to ascertain facts not
reasonably susceptive of proof under formal rules of evidence rules,
and not precluded by statute.

(c) The following applies to filing of documents by parties:

(1) All documentary evidence must be filed in electronic

format;

(2) Staff's documentary evidence will accompany the No-
tice of Hearing;
(3) The licensee's documentary evidence must be filed at

least by 9:00 a.m. on the business day before the time of the hearing;
and

(4) Evidence filed by either party less than 24 hours before
the hearing will be considered at panel's discretion.

(d) For purposes of suspension or restriction under
§164.0595(e) of the Act, final disposition of a criminal case includes
evidence of a:

(1) final, non-appealable conviction,

(2) acceptance and entry of a plea agreement;

(3) dismissal;
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(4) acquittal; or

(5) successful completion of a deferred adjudication.

(e) A suspension or restriction hearing is ancillary to the ISC
or other subsequent hearings described in §164.059 of the Act and may
not be enjoined under §164.011(c) of the Act.

(f) Because the express statutory authority in §164.059 of the
Act provides a comprehensive post-suspension hearing process, the re-
quirements of §2001.054(c-1) of the Texas Government Code do not

apply.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404280

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER G. SUSPENSION BY
OPERATION OF LAW
22 TAC §179.30

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 164 of the Texas Occupations Code.

No other statutes, articles or codes are affected by this proposal.

$179.30.  Automatic Suspensions Based upon Felony Conviction.

(a) For the purpose of this Section, an initial conviction occurs
when there has been an adjudication of guilt of the offense charged,
including, but not limited to, a finding of guilt by a jury or judge. A
final conviction occurs when there has been an adjudication of guilt

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404281

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER H. CEASE AND DESIST
ORDERS
22 TAC §179.35

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 165 of the Texas Occupations Code.

No other statutes, articles or codes are affected by this proposal.
$§179.35.  Cease and Desist Orders.

(a) Inaccordance with §165.052 of the Act, a Cease and Desist
hearing regarding the unlicensed practice of medicine by an individual
shall be conducted in the same manner as an Informal Settlement Con-
ference, including notice, but with the following modifications:

(1) The hearing shall be considered an open meeting and
notice of the hearing will be posted with the Texas Secretary of State
as required by applicable law.

(2) A minimum of 10 days' notice prior to the date of the
hearing shall be provided to the individual charged with the unlicensed
practice of medicine.

(3) The hearing shall be recorded.

(4) The Executive Director has been delegated authority to
issue a Cease and Desist Order signed by the Chair of the Cease and

and a judgment entered.

(b) Once a licensee has been initially convicted of an offense
under §164.057 of the Act or has been incarcerated under §164.058 of

Desist hearing, if directed by the panel.

(b) Anindividual notice of a Cease and Desist hearing may re-
solve the matter prior to the hearing by entering into an agreed Cease

the Act, or any other applicable law, the Executive Director or their

and Desist Order. The authority to sign the authority to the Executive

designee shall:
(1) immediately suspend the physician's license; and

(2) notify the licensee or the licensee's representative of the
suspension by the most appropriate method;

(c) Upon notice to the board of a licensee's final conviction

Director is immediately effective when signed by the Executive Direc-
tor.

(c) If the unlicensed practice of medicine continues after en-
trance of an order, the Board may pursue further action as authorized
by law and make referrals of the matter as appropriate including to law
enforcement agencies.

under §164.057 of the Act:

(1) the licensee's license shall be revoked; and

(2) the licensee or the licensee's representative shall be no-
tified of the revocation by the most appropriate method.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.
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TRD-202404282

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER I. OUT-OF-NETWORK
BILLING
22 TAC §179.40

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 1467 of the Texas Insurance Code.

No other statutes, articles or codes are affected by this proposal.
§179.40. QOut-of-Network Billing.

(a) In accordance with §1467.003 of the Texas Insurance
Code, complaints of bad faith participation shall be investigated in the
same manner as all other complaints.

(b) In accordance with §1467.151 of the Texas Insurance
Code, the following applies to consumer complaints other than bad

faith participation:
(1) priority is given to investigations alleging delayed
health care or medical care;

(2) investigations are conducted in the same manner as all
other complaints; and

(3) the matter may be resolved in accordance with all ap-
plicable Board statutes and rules.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404283

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 180. TEXAS PHYSICIAN HEALTH
PROGRAM

(Editor's note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is
"cumbersome, expensive, or otherwise inexpedient," the figure
in 22 TAC §180.5 is not included in the print version of the Texas
Register. The figure is available in the on-line version of the
September 27, 2024, issue of the Texas Register.)

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 180, concerning Texas Physician Health Program,
§§180.1 - 180.4.

Also, the Board contemporaneously proposes the repeal
of current Chapter 190, concerning Disciplinary Guidelines.
This includes Subchapter A, concerning General Provisions,
§190.1 and §190.2; Subchapter B, concerning Violation Guide-
lines, §190.8; Subchapter C, concerning Sanction Guidelines,
§190.14 and §190.15; and Subchapter D, concerning Adminis-
trative Penalties, §190.16.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapters 180 and 190 is
more efficient than proposing multiple amendments to make the
required changes.

The Board proposes new Chapter 180, concerning Disciplinary
Guidelines. This includes new Subchapter A, concerning Viola-
tion Guidelines, §180.1; and Subchapter B, concerning Sanction
Guidelines, §180.5.

SUBCHAPTER A. VIOLATION GUIDELINES.

New §180.1, Violation Guidelines, outlines the acts, practices
and conduct that are violations of the Medical Practice Act.

SUBCHAPTER B. SANCTION GUIDELINES.

New §180.5, Sanction Guidelines, provide guidance on assess-
ing remedial action or sanctions for violations of the Medical
Practice Act.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be sections will be to remove redundant language from rules,
simplify the rules, and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;
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(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/TFPksa6Qp2. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§180.1 - 180.4

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§$180.1.  Purpose.

§180.2.  Definitions.

$180.3.  Texas Physician Health Program.

$180.4. Operation of Program.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404284

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 180. DISCIPLINARY GUIDELINES
SUBCHAPTER A. VIOLATION GUIDELINES
22 TAC §180.1

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 164 of the Texas Occupations Code. No other statutes,
articles or codes are affected by this proposal.

$180.1.  Violation Guidelines.

When substantiated by credible evidence, the following acts, practices,
and conduct are considered to be violations of the Medical Practice Act
("the Act") and are not an exhaustive or exclusive listing:

(1) Practice inconsistent with public health and welfare.
Failure to practice in an acceptable professional manner consistent with
public health and welfare within the meaning of the Act includes, but
is not limited to:

(A) failure to treat a patient according to the generally
accepted standard of care;

(B) negligence in performing medical services;

(C) failure to use proper diligence in one's professional

practice;
(D) failure to safeguard against potential complica-

tions;

(E) improper utilization review;

(F) failure to timely respond in person when on-call or
when requested by emergency room or hospital staff;

(G) failure to disclose reasonably foreseeable side ef-
fects of a procedure or treatment;

(H) failure to disclose reasonable alternative treatments
to a proposed procedure or treatment;

(I) failure to obtain informed consent from the patient or
other person authorized by law to consent to treatment on the patient's
behalf before performing tests, treatments, procedures, or autopsies as
required under Chapter 49 of the Code of Criminal Procedure;

(J) termination of patient care without providing rea-
sonable notice to the patient;

(K) prescription or administration of a drug in a manner
that is not in compliance with the standards for physicians practicing
complementary and alternative medicine or that is either not approved
by the Food and Drug Administration (FDA) for use in human beings

PROPOSED RULES September 27, 2024 49 TexReg 7771


https://forms.office.com/g/TFPksa6Qp2

or does not meet standards for off-label use, unless an exemption has
otherwise been obtained from the FDA, as applicable; or

(L) inappropriate prescription of dangerous drugs or
controlled substances to oneself, family members, or others in which
there is a close personal relationship that would include the following:

(i) _prescribing or administering dangerous drugs or
controlled substances without taking an adequate history, performing
a proper physical examination, and creating and maintaining adequate
records; or

(ii) prescribing controlled substances in the absence

(F) a physician or an employee or representative of a
physician submitting a billing statement to a patient or a third-party
payer that is false or fraudulent, misrepresents services provided, or
otherwise does not meet professional standards.

(4) Disciplinary action by peer groups. A voluntary relin-
quishment of privileges, agreement to not renew privileges, or a failure
to renew privileges with a hospital, medical staff, or medical associa-
tion or society while an investigation or disciplinary action is pending
or is on appeal, constitutes disciplinary action that is appropriate and
reasonably supported by evidence submitted to the board, within the
meaning of the Act.

of immediate need. "Immediate need" shall be considered no more than
72 hours.

(2) Unprofessional or dishonorable conduct likely to injure

(5) Repeated or recurring meritorious health care liability
claims evidencing professional incompetency likely to injure the pub-
lic. Repeated or recurring meritorious health care liability claims ev-

the public. Unprofessional or dishonorable conduct that is likely to

idencing professional incompetency likely to injure the public means

injure the public within the meaning of the Act includes, but is not

three or more claims made in a five-year period within the last seven

limited to:

(A) violating a board order;

(B) failing to comply with a board subpoena or request
for information or action;

(C) providing false information to the board,

(D) failing to cooperate with board staff;

(E) engaging in sexually inappropriate contact or be-
havior directed towards a patient, patient's family, other licensees, hos-
pital personnel, or other medical personnel in a medical setting;

(F) behaving in an abusive or assaultive manner to-
wards a patient or the patient's family or representatives;

(G) failing to timely respond to communications from

a patient;

(H) failing to complete the required amounts of Contin-
uing Medical Education (CME);

(I) failing to maintain the confidentiality of a patient;

(J) failing to report suspected abuse of a patient by a
third party, when the report of that abuse is required by law; or

(K) behaving in a disruptive manner toward licensees,
hospital personnel, other medical personnel, patients, family members
of patients or others.

(3) Unprofessional or dishonorable conduct likely to de-
ceive or defraud the public. Unprofessional or dishonorable conduct
that is likely to deceive or defraud the public, within the meaning of
the Act includes, but is not limited to:

(A) becoming financially or personally involved with a
patient in an inappropriate manner;

(B) referring a patient to an entity, such as a facility, lab-
oratory, or pharmacy without disclosing the existence of the licensee's
financial interest in the entity to the patient;

(C) using false, misleading, or deceptive advertising;

(D) interfering with an investigation, such as contacting
or attempting to contact a complainant, witness, medical peer review
committee member, or professional review body regarding statements
or information provided to the board for purposes of intimidation, ha-
rassment or demanding to withdraw cooperation from the board;

(E) providing medically unnecessary services to a pa-

tient; or

years that were resolved by either a judicial decision or settlement for
at least $100,000.00 with the consent of the physician.

(6) Disciplinary action by another state board. A voluntary
surrender of a license in lieu of disciplinary action or while an investi-
gation or disciplinary action is pending constitutes disciplinary action
within the meaning of the Act and may be considered the equivalent of
a revocation.

(7) Discipline based on criminal conviction.

(A) Initial conviction. An initial conviction occurs
when there has been adjudication of guilt of the offense charged
including, but not limited to, a finding of guilt by a jury or judge, or
a plea.

(B) Final conviction. A final conviction means a non-
appealable finding of guilt.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404285

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. SANCTION GUIDELINES
22 TAC §180.5

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 164 of the Texas Occupations Code. No other statutes,
articles or codes are affected by this proposal.

$180.5. Sanction Guidelines.

(a) The standard sanctions outlined in this subsection provide
a range from "Low Sanction" to "High Sanction."
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(b) The board may impose more or less severe or restrictive
sanctions, based on any aggravating or mitigating factors that are found

(f) Administrative penalties may be required in the amount be-
tween $1,000.00 up to $5,000.00 per violation. In accordance with

to apply in a particular case.

(1) The following may be considered as aggravating fac-

§165.003 of the Act, each day the violation continues is a separate vi-
olation.

tors: (g) Each statutory violation constitutes a separate offense,
(A) harm to one or more patients: even if arising out of a single act.
(B) _the severity of patient harm; tioned(ill?thiI:%f?,lzhvei%?frznsﬁiﬁh:pxtathsztnicstigﬁtttslzfzgggglf fol-
(C) one or more violations that involve more than one lows the spirit and scheme of the sanctions outlined in this rule.
patient; Figure: 22 TAC §180.5

(D) economic harm to any individual or entity and the
severity of such harm;

(E) increased potential for harm to the public;

(F) attempted concealment of the act constituting a vi-

olation;

(G) intentional, premeditated, knowing, or grossly neg-
ligent act constituting a violation;

(H) prior similar violations;

(I) previous disciplinary action by the board, any gov-
ernment agency, peer review organization, or health care entity;

(J) violation of a board order; or

(K) other relevant circumstances increasing the serious-
ness of the misconduct.

(2) The following may be considered as mitigating factors:

(A) self-reported and voluntary admissions of viola-

tion(s);

(B) implementation of remedial measures to correct or
mitigate harm from the violation(s);

(C) acknowledgment of wrongdoing and willingness to
cooperate with the board, as evidenced by acceptance of an agreed or-
der;

(D) rehabilitative potential;

(E) prior community service and present value to the

community;

(F) participation in a continuing medical education
course described in §161.35 of this title completed not more than two
years before the start of the investigation, if the physician is being
investigated by the board regarding the physician's selection of clinical
care for the treatment of tick-borne diseases;

(G) other relevant circumstances reducing the serious-
ness of the misconduct; or

(H) other relevant circumstances lessening responsibil-
ity for the misconduct.

(¢) The maximum sanction in all cases is revocation of the li-
censee's license.

(d) For remedial plans in which continuing medical education
is recommended, a minimum of four hours in each appropriate topic
addressing the violation(s) is the recommended hour requirement. For
agreed orders in which continuing medical education is recommended,
a minimum of eight hours in each appropriate topic addressing the vi-
olation(s) is the recommended hour requirement.

(¢) Remedial plans will include a fee related to the enforce-
ment costs, in the amount of $500.00.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404286

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 181. CONTACT LENS
PRESCRIPTIONS

The Texas Medical Board (Board) proposes the repeal of current
Chapter 181, concerning Contact Lens Prescriptions, §§181.1 -
181.7.

The Board also proposes new Chapter 181, concerning Compli-
ance Program, §§181.1 - 181.8.

Also, the Board contemporaneously proposes the repeal of cur-
rent Chapter 189, concerning Compliance Program, §§189.1 -
189.16.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160 - 200, repeal of Chapter 181 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new sections are as follows:
New §181.1, Definitions, defines terms used in new Chapter 181.

New §181.2, General Compliance Standards, explains the gen-
eral compliance requirements for licensees subject to board ac-
tion.

New §181.3, Compliance Process, describes the compliance
process, including the initial meeting with the compliance offi-
cer and ongoing compliance reviews.

New §181.4, Determination of Non-Compliance, describes con-
duct considered by the board to be non-compliant with the terms
or conditions of a non-disciplinary or disciplinary action.

New §181.5, Enforcement Process for Violations, identifies non-
compliance by a compliance officer. It also describes the proper
timeframe of ISC notification to the licensee, as well as informa-
tion the board must receive from the licensee prior to the ISC.

New §181.6, Modification and Termination Process for Disci-
plinary Orders, explains the process to follow for licensees under
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disciplinary orders when seeking to modify or terminate the or-
der.

New §181.7, Automatic Termination of a Disciplinary Order, ex-
plains the condition or terms that allow for an automatic termina-
tion of a licensee's disciplinary order.

New §181.8, Recommendation for Competency Assessment,
explains the process followed when a third-party monitor for the
board believes a licensee poses a continuing threat.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there is no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/VdXUSaASBh. A public hearing will
be held at a later date. Comments on the proposal will be ac-
cepted for 30 days following publication.

22 TAC §§181.1 - 181.7

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§181.1.  Purpose.

§$181.2.  Definitions.

§$181.3.  Release of Contact Lens Prescription.

$181.4. Delegation of Fitting of Contact Lenses.

§181.5. Contact Lens Dispensing Permit Not Required of Physician

or Physician's Employees.

§181.6. Physician's Prescriptions.: Delegation.

§181.7.  Liability.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404287

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030
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CHAPTER 181. COMPLIANCE PROGRAM
22 TAC §§181.1 - 181.8

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Chapter 164 of the Texas Occupations Code.

No other statutes, articles or codes are affected by this proposal.

§181.1.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the contents clearly indicate otherwise:

(1) Licensee--A person to whom the board or an advisory
board or committee of the board has issued a license, permit, certificate,
approved registration, or similar form of permission authorized by law.

(2) Monitoring physician--A licensed Texas physician who
conducts reviews of medical/billing records and/or conducts onsite re-
views and periodically reports in writing to the board on the licensee's

compliance.

(3) Toll--To extend the term of an order for any period of
time that:

(A) alicensee practices exclusively outside the State of

Texas;

(B) alicensee's license is cancelled for nonpayment of
licensure fees;

(C) the order is stayed or enjoined by court order; or

(D) is longer than 60 consecutive days that a licensee
does not actively practice medicine.
§181.2.  General Compliance Standards.

(a) All licensees who are subject to non-disciplinary or disci-
plinary action must submit to compliance monitoring.

(b) All terms and conditions of a non-disciplinary or disci-
plinary action are binding and enforceable.

(c) Licensees are solely responsible for timely providing to the
board all requested or required documentation of compliance.

(d) Licensees must maintain current contact information with
the board, through board approved processes, including:

(1) work address(es);
(2) home address;

(3) work and cell telephone number(s); and

(4) electronic mail address.

(e) Any change to the required contact information must be
reported to the board no later than ten calendar days after the effective

date of the change.

(f) A compliance file is considered investigative and is confi-
dential and subject to the provisions of §164.007(c) of the Act.

§181.3.

(a) The compliance officer shall provide notice to the licensee
of an initial meeting to review terms and conditions of the non-disci-

Compliance Process.

(b) At the initial meeting, the compliance officer will provide
the licensee with a copy of the non-disciplinary or disciplinary action
and other written information, including protocols for compliance with
each term and condition.

(¢) The compliance officer will meet with the licensee on a
periodic and random basis and provide ongoing compliance reviews.
The compliance reviews may be unannounced. The meetings may be
conducted at a practice location or other location to verify compliance,
and the time, date, and location of all visits are to be determined by
staff unless otherwise agreed to by staff.

$181.4.  Determination of Non-Compliance.

In addition to failing to comply with a term or condition of a non-
disciplinary or disciplinary action, the following are also considered
violations:

(1) failure to cooperate with board representatives, includ-

(A) failing to promptly respond to communications;

(B) interference with board representatives that com-
promises or prevents them from fulfilling duties and responsibilities;
or

(C) any harassing or threatening conduct directed to-
ward board representatives.

(2) failure to timely submit a required report, unless a li-
censee presents evidence of good faith efforts to ensure the timely sub-

mission of reports.
§181.5.
(a) Ifacompliance officer identifies potential non-compliance,

the Informal Settlement Conference (ISC) processes under Chapter 179
of this title will apply, except:

Enforcement Process for Violations.

(1) the notice of the ISC to the licensee must be provided
at least ten days prior to the date of the ISC; and

(2) any information the licensee wants considered at the
ISC must be received by the board at least five days prior to the date of
the ISC.

(b) To resolve violations of an order or remedial plan, a li-
censee may waive appearance at an ISC, and accept a settlement agree-
ment approved by the Executive Director or their designee.

§181.6.  Modification and Termination Process for Disciplinary Or-
ders.

(a) In order to be eligible to submit the modification or termi-
nation request, the licensee must not be subject to a pending complaint,
investigation, or board proceeding.

(b) The timing of the initial modification or termination re-
quest will be specified in the disciplinary order.

(¢) Requests must be in writing and explain the basis for the
request.

(d) Ifalicensee is determined to be eligible for modification or
termination, an informal meeting will be scheduled for consideration
of the request by a board representative panel. The meeting, will be
conducted in a manner similar to an ISC; except that the burden is on
the licensee to demonstrate grounds such as:

(1) a significant change in circumstances;

(2) an unanticipated, unique, or undue hardship as a result
of the board action, but not the denial of insurance coverage or an ad-

plinary or disciplinary action and the compliance process.

verse action taken by a medical specialty board; or
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(3) any other relevant considerations.

(e) If at any time prior to final approval of the modification
or termination request, the licensee becomes ineligible for any reason,
the pending action will be cancelled, including any scheduled informal
meeting to consider the request or board meeting to consider the rec-
ommendation.

(f) Subsequent requests can only be made once a year after the
effective date of any order granting or denying modification or termi-
nation of the original order.

(g) Remedial plans are not allowed to be modified. Termina-
tion is automatic upon successful completion of the terms and condi-
tions of the remedial plan.

§181.7.  Automatic Termination of a Disciplinary Order.

(a) An order may be automatically terminated if specified in
an order or upon successful completion.

(b) Successful completion of an order means:

(1) the compliance officer has verified timely completion
of all terms and conditions of the order;

(2) there is no board complaint, investigation, or action
pending related to violation of the order; and

(3) the order is not in tolled status, including partial tolling.

(c) When successful completion is verified, a written Notice
of Termination of the Order will be issued.

$181.8.  Recommendation for Competency Assessment.

(a) A third-party monitor may recommend that the licensee
complete a competency evaluation if they have a good faith belief the
individual poses a continuing threat.

(b) A recommendation must be reviewed and approved by the
Chair of the Disciplinary Process and Review Committee (DPRC).

(c) If approved, the following procedure applies:

(1) the compliance officer will notify the licensee of the
evaluation;

(2) the approved program must send a written report re-
garding the performance and results of evaluation directly to the com-

pliance officer;
(3) upon completion of the competency evaluation, the li-

censee may be required to appear before a panel of board representa-
tives;

(A) Informal Settlement Conference (ISC) processes
under Chapter 179 of this title will apply to these appearances, except:

(i) _the notice of the ISC to review the competency
assessment must be provided to the licensee at least ten days prior to
the date of the ISC; and

(ii) any information the licensee wants considered at
the ISC must be received at least five days prior to the date of the ISC.

(4) Nothing in this paragraph limits the board's authority
to conduct a temporary restriction or suspension proceeding under
§164.059 of the Act.

(5) The panel may make recommendations for appropriate
action, including but not limited to:

(A) arequirement to follow all the program recommen-

dations,

(B) necessary re-training;

(C) re-education measures;

(D) practice restrictions; or

(E) arecommendation to convene temporary restriction
or suspension proceedings if a continuing threat is identified.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404288

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 182. USE OF EXPERTS
22 TAC §§182.1, 182.3, 182.5, 182.8

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 182, concerning Use of Experts, §182.1, §182.3,
§182.5, and §182.8.

The Board also proposes new Chapter 182, concerning Texas
Physician Health Program, §§182.1 - 182.4.

Also, the Board contemporaneously proposes the repeal of cur-
rent Chapter 180, concerning Texas Physician Health Program,
§§180.1 - 180.4.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 182 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new sections are as follows:
New §182.1, Definitions, defines terms used in new Chapter 182.

New §182.2, Governing Board and Physician Health and Reha-
bilitation Advisory Committee Standards, explains the process of
appointment of the Governing Board and Physician Health and
Rehabilitation Advisory Committee. It also details the grounds
for removal of members and conflicts of interest for members.

New §182.3, Operation of the Program, details how the Texas
Physician Health Program (PHP) operates, including referrals to
the program, agreements with participants, and drug and alcohol
testing of participants. It also explains the Case Advisory Panel
of the PHP.

New §182.4, Authority for the Program to Accept Gifts, Grants,
and Donations, describes the process for acceptance of gifts,
grants, and donations to the Governing Board.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
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will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeals exist-
ing regulations as described above. These proposed new sec-
tions do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/63DZ1ji8iq. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§182.1.  Purpose.

§182.3.  Definitions.

§182.5. Expert Reviewer Qualifications.
$182.8.  Expert Physician Reviewers.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2024.

TRD-202404354

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 182. TEXAS PHYSICIAN HEALTH
PROGRAM
22 TAC §§182.1 - 182.4

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The new
rules are also proposed in accordance with the requirements of
Texas Occupations Code, Chapter 167. The new rules are also
proposed in accordance with the requirements of Texas Govern-
ment Code, §2001.039, which requires a state agency to review
and consider its rules for readoption, readoption with amend-
ments, or repeal every four years. No other statutes, articles or
codes are affected by this proposal.

§182.1.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
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(1) Agency--the Texas Medical Board and its advisory
boards and committees.

(2) Agreement--a contract entered into between a partici-
pant and the TXPHP, detailing the terms of participant monitoring by
TXPHP.

(3) Program or TXPHP--the Texas Physician Health Pro-

ram.

§182.2.  Governing Board and Physician Health and Rehabilitation
Advisory Committee Standards.
(a) Appointment of Governing Board. The president of the

(a) A Memorandum of Understanding (MOU) with the Med-
ical Board shall be adopted by the Governing Board. The MOU is
required to be reviewed as part of the program's internal audit in accor-
dance with Chapter 167 of the Act.

(b) Referrals.

(1) Referrals to the program shall be accomplished in ac-
cordance with Chapter 167 of the Act.

(2) The program may accept a self-referral from an individ-
ual with credentials acceptable to the program, applicant for licensure
with the Agency, or licensee of the Agency, or a referral from an in-

Medical Board shall appoint a Governing Board of:

(1) 11 qualified individuals with appropriate experience as

follows:

(A) six doctors of medicine (M.D.) licensed in Texas;

(B) two doctors of osteopathic medicine (D.O.) li-
censed in Texas;

(C) one physician assistant licensed in Texas for at least

dividual, a physician health and rehabilitation committee, a physician
assistant organization, a state physician health program, an education
program, a hospital or hospital system licensed in this state, a residency
program, or the Agency.

(3) Agency referrals to the program may be public or pri-

vate.

(4) Notwithstanding §167.0015 of the Act, the program
may accept a referral from the board following a TMB investigation

five years;
(D) one mental health professional licensed in Texas;

and

(E) one public member who meets the requirements of

related to impairment resulting in a violation of the standard of care or
the commission of a boundary violation. The referral to the program is
solely for any impairment issue, and TMB will address disciplinary is-
sues, if any, related to the standard of care violation or the commission
of a boundary violation. A self-referral by an individual accused of a

§152.003 of the Act.

(2) The president of the Medical Board shall appoint the
president of the Governing Board

(3) Members shall serve staggered six-year terms and may
be reappointed.

(4) Any vacancies that occur are filled by the president of
the Medical Board.

(b) Appointment of the Physician Health and Rehabilitation

standard of care or boundary violation does not prohibit investigation
by TMB for the standard of care or boundary violation.

(c) Eligibility Determinations.

(1) The Medical Director, designee of the Medical Direc-
tor, or Governing Board president shall meet with a referred individual
to determine eligibility for the program. The eligibility determination
may be delegated to another qualified medical professional as neces-
sary. This meeting with the referred individual may be waived if the
Medical Director determines that good cause exists.

Advisory Committee ("Advisory Committee"). In accordance with
§167.004 of the Act, the Governing Board appoints an Advisory Com-
mittee.

(1) The Advisory Committee shall be composed of a mini-

(2) A referred individual may be requested to undergo a
clinically appropriate evaluation as either a condition for eligibility or
as a term of an agreement. Refusal to undergo an evaluation may be
referred to the Agency.

mum of three physicians licensed in Texas with appropriate experience.

(2) The members serve staggered six-year terms at the
pleasure of the Governing Board.

(3) Any vacancies that occur shall be filled by the Govern-

(d) Case Advisory Panel.

(1) The Case Advisory Panel is appointed by the president
of the Governing Board to assist and advise the Medical Director, as
needed, in eligibility determinations or monitoring recommendations.

ing Board.

(c) Grounds for Removal. A member may be removed from
the Governing Board or Advisory Committee if:

(1) grounds for removal exist under §152.006 of the Act;

(2) the member fails to meet standards of professional con-
duct described in §160.2 of this title (relating to Functions and Duties).

(d) Conflicts of Interest.

(1) Governing Board and Advisory Committee members
should avoid conflicts of interest and recuse themselves from partici-
pating in matters or decisions that represent such conflicts.

(2) Members must recuse themselves in any matter or deci-
sion relating to a participant that the member has treated or is currently

The Case Advisory Panel consists of the president, secretary, and one
other Governing Board member.

(2) The Governing Board member is appointed on a four-
month rotating basis.

(3) Cases reviewed by the Case Advisory Panel shall be
reported on at the next scheduled meeting of the Governing Board.

(e) Agreements.

(1) Agreements are effective upon signature by the pro-
gram participant and are subject to review by the Governing Board.

(2) Agreements between participants and the program may
include, but are not limited to, the following terms and conditions:

(A) abstinence from prohibited substances and drug

testing;

treating.
$§182.3.  Operation of the Program.

(B) agreement to not treat one's own self, family, or

friends;
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(C) agreement to not receive treatment from family or

specified by the donor, and in accordance with any local, state, and fed-

friends;

(D) participation in mutual support groups, such as Al-
coholics Anonymous;

(E) participation in support groups for recovering pro-
fessionals, such as Caduceus and International Doctors in Alcoholics
Anonymous (IDAA);

(F) worksite monitoring;

(G) practice restrictions; or

(H) treatment by an appropriate health care provider.

(f) Drug and alcohol testing of participants shall be provided
by a vendor using protocols approved by the Medical Board.

§$182.4.  Authority for the Program to Accept Gifts, Grants, and Do-
nations.

(a) This subsection is set forth pursuant to §167.013 of the Act,
which allows the Governing Board to receive a donation for the pro-

gram.

(b) Texas Government Code, Chapter 572, governs the stan-
dards of conduct between the Governing Board, program, and donors.

(c¢) The Governing Board may not accept donations from in-
dividual applicants for a license or licensees under the Texas Medical
Board's jurisdiction.

(d) In order for donations to be considered by the Governing
Board:

(1) the donor must complete a form required by the Gov-
erning Board providing information including a description of the do-
nation, the purpose, and any restrictions;

(2) the donation's purpose may not be for the funding of
employee positions or services; and

(3) the donation must be considered in an open meeting by
a majority of the members of the Governing Board and, if accepted, re-
ported in the minutes including the name of the donor, and the purpose
and a description of the donation.

(e) Following acceptance of the donation by the Governing
Board, the donor and the program shall execute a donation agreement,
which includes:

(1) a description of the donation, including a statement of
the value;

(2) a statement by the donor attesting to the donor's own-
ership rights in the donation and the donor's authority to make the do-
nation;

(3) a signature of the donor or designee;

(4) a signature of the program designee;

(5) restrictions on the use of the donations, if any;

(6) the mailing address of the donor and principal place of
business if the donor is a business entity;

(7) a statement identifying any official relationship be-
tween the donor and the program; and

(8) a statement advising the donor the lack of tax-de-
ductible status and to seek legal and/or tax advice from its own legal
counsel.

() Monetary donations will be deposited and disbursed in ac-
cordance with the General Appropriations Act and for the purpose

eral laws. In no event will donations be used for purposes not within
the program's statutory authority.

(g) Conflict of Laws. These rules shall not conflict with a re-
quirement of a statute regulating the conduct of an officer or employee
of the program or the procedures of the program. In the event there
appears to be a conflict between these rules and a state statute, the state
statute controls.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2024.

TRD-202404436

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 183. ACUPUNCTURE
22 TAC §§183.1 - 183.27

The Texas Medical Board (Board) proposes the repeal of current
Chapter 183, concerning Acupuncture, §§183.1 - 183.27.

The Board also proposes new Chapter 183, concerning Physi-
cian Assistants. This includes new Subchapter A, concerning
Physician Assistant Board, §§183.1 - 5; Subchapter B, concern-
ing Licensing and Registration, §§183.10 - 183.17; Subchapter
C, concerning Practice Requirements, §183.20, and §183.21;
and Subchapter D, concerning Board Processes and Proce-
dures, §183.25.

Also, the Board contemporaneously proposes the repeal of cur-
rent Chapter 185, concerning Physician Assistants, §§185.1 -
185.33.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 183 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new subchapters and sections are as follows:
SUBCHAPTER A. PHYSICIAN ASSISTANT BOARD.
New §183.1, Definitions, defines terms used in new Chapter 183.

New §183.2, Functions and Duties, explains the functions and
duties of the Physician Assistant Board and its members.

New §183.3, Meetings, explains how often the board meets, how
board and committee meetings are conducted, and the voting
process at meetings.

New §183.4, Standing Committees, explains the function of the
two Standing Committees, Disciplinary Committee and Licen-
sure Committee of the board.

New §183.5, Officers of the Board, explains the duties of the pre-
siding officer and secretary of the board, as well as appointment
and succession of officers.

SUBCHAPTER B. LICENSING AND REGISTRATION.
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New §183.10, General Requirements for Licensure, outlines the
general standards for licensure for a Physicians Assistants li-
cense cited in §§204.152 and 204.153 of the Act and submission
of relevant documentation.

New §183.11, Current Clinical Practice, outlines the require-
ments of a physician assistant relating to professional or work
history evaluations and demonstration that the physician assis-
tant has worked as a physician assistant in the preceding five
years from the date of application. Alternatively, the section
describes several options if an applicant cannot demonstrate
current clinical practice as a physician assistant within the last
three years from the date of application.

New §183.12, Temporary Licenses, explains the requirements
and process for an applicant to obtain a temporary physician
assistants license as cited in §205.155 of the Act.

New §183.13, Procedural Rules for Licensure Applicants, out-
lines the general requirements and processing of the application
to obtain a physician assistants license. This section also de-
scribes the options offered by the Executive Director to the ap-
plicant if there is an issue with the application.

New §183.14, Relicensure, explains the requirements for a li-
cense holder who retired or surrendered their license and seek
to be re-licensed.

New §183.15, License Registration and Renewal, outlines the
general requirements for license registration and renewal for a
Texas physician assistants license.

New §183.16, Biennial Continuing Medical Education (CME) Re-
quirements, explains the registration renewal requirements re-
garding the Physicians Assistants biennial continuing medical
education.

New §183.17, Inactive License, explains the number of years
that the license is automatically canceled after being placed
on inactive status for 3 years. This section also describes the
process for relicensure, which is required for activation of a
canceled license.

SUBCHAPTER C. PRACTICE REQUIREMENTS.

New §183.20, On-Going Reporting Requirements, states that
a license holder must report any event listed in §162.2(b)(1)
through (7) of this title to the board within 10 days after the event.

New §183.21, Training and Registration Requirements for Physi-
cian Assistants Performing Radiologic Procedures, outlines spe-
cific requirements for physician assistants in performing radi-
ologic procedures when delegated in compliance with require-
ments of §157.001 of the Medical Practice Act.

SUBCHAPTER D. BOARD PROCESSES AND PROCEDURES.

New §183.25, Procedural Rules, explains the applicable rules
applied to complaints and investigations, disciplinary guidelines
and sanctions, and compliance in accordance with §204.312 of
the Act for physician assistants.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there

will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.
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(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/KPT623ehXQ. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§183.1.  Purpose.

$§183.2.  Definitions.

$183.3.  Meetings.

$183.4.  Licensure.

§$183.5. Biennial Renewal of License.

§183.6. Denial of License; Discipline of Licensee.
§183.7.  Scope of Practice.

§183.8.  Investigations.

$§183.9.  Impaired Acupuncturists.

§$183.10. Patient Records.

$183.11.  Complaint Procedure Notification.

§183.12.  Medical Board Review and Approval.
$183.13.  Construction.

$183.14.  Acudetox Specialist.

$183.15.  Use of Professional Titles.

$183.16.  Texas Acupuncture Schools.

$§183.17.  Compliance.

$183.18.  Administrative Penalties.

$§183.19.  Acupuncture Advertising.

$§183.20. Continuing Acupuncture Education.

§183.21.  Continuing Auricular Acupuncture Education for Acudetox
Specialists.

$183.22.  Language Requirements.

$183.23.  Voluntary Surrender of Acupuncture License.
$183.24.  Procedure.

§$183.25.  Inactive Status License.

$§183.26. Retired License.

$183.27.  Exemption from Licensure for Certain Military Spouses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404289

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 183. PHYSICIAN ASSISTANTS
SUBCHAPTER A. PHYSICIAN ASSISTANT
BOARD

22 TAC §§183.1 - 183.5

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §204.101, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure and registration of the license. The
new rules are also proposed under the authority of §153.0015(a);
and in accordance with the requirements of Texas Government
Code, §2001.039, which requires a state agency to review and
consider its rules for readoption, readoption with amendments,
or repeal every four years. No other statutes, articles or codes
are affected by this proposal.

§183.1.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Act--The Physician Assistant Licensing Act, Texas Oc-
cupations Code, Chapter 204.

(2) Board or the "Physician Assistant Board"--The Texas
Physician Assistant Board.

(3) Medical Practice Act--Texas Occupations Code, Title
3, Subtitle B, as amended.

§183.2.  Functions and Duties.
(a) In accordance with §204.101 of the Act, board duties and
functions include:

(1) establishing standards for the practice of physician as-

sistants;

(2) regulating physician assistants through licensure and
discipline;

(3) receiving complaints and investigating possible viola-
tions of the Act and the board rules;

(4) reviewing, modifying, proposing, and adopting rules;

(5) considering, reviewing, and approving policy as neces-
sary; and

(6) acting as a resource concerning proposed legislative
changes to reflect current medical and healthcare needs and practices.

(b) Individual board members are required to:

(1) identify and disclose any conflicts of interest that may
interfere with carrying out their duties and functions or that may impede
their ability to be fair and impartial, and recuse from such matters;

(2) comply with the Act;

(3) maintain the highest levels of professional and ethical
conduct, including, but not limited to:

(A) A board member shall not appear as an expert wit-
ness in any case in which a licensee of the board is a party and in which
the expert testimony relates to standard of care or professional malprac-
tice;

(B) A board member shall not appear in any adminis-
trative proceeding involving the exercise of the board's licensing or
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disciplinary authority before the board or the State Office of Adminis-

another physician assistant member to act as the presiding officer of a

trative Hearings (SOAH) in which proceeding a licensee of the board

board meeting or as an interim acting presiding officer for the duration

is a party;
(C) A board member should refrain from making any

statement that implies that the board member is speaking for the board
if the board has not voted on an issue or, unless the board has given the

of the absences or incapacity or until another presiding officer is ap-
pointed by the governor.

(e) Upon the death, resignation, removal, or permanent inca-
pacity of the presiding officer or the secretary, the board shall elect a

board member such authority; and

(4) A board member shall immediately disclose if they are
subject to a non-disciplinary or disciplinary action by any health care
facility or professional licensing entity.

(c) Failure to comply with any of the requirements set forth in
the Act or this section will be reported to the Office of the Governor.

§183.3.  Meetings.

(a) The board may meet up to four times a year, with a mini-
mum of two times a year, to carry out the mandates of the Act.

(b) Board and Committee meetings shall be conducted in com-
pliance with Texas Government Code, Chapter 551, and, to the extent
possible, pursuant to the provisions of Robert's Rules of Order Newly
Revised.

(c) Special meetings may be called by the presiding officer of
the board or by resolution of the board.

(d) The board may act only by majority vote of its members
present and voting. Proxy votes are not allowed.

§183.4. Standing Committees.

The Standing Committees of the board are as follows:

(1) Disciplinary Committee:

(A) reviews and makes recommendations to resolve
complaints, close investigations, dismiss cases, and hears complainant

appeals;

(B) recommends, reviews, and develops improvements
of the disciplinary process, rules, policies, and other related matters;
and

(C) receives reports on enforcement activities and sta-
tistical information.

(2) Licensure Committee:

(A) reviews applications and makes recommendations,
based on eligibility criteria for licensure of physician assistants;

(B) recommends, reviews, and develops changes to the
licensure process, rules, policies, and other related matters as neces-

secretary from its membership to fill the vacant position. The board
may elect an interim acting presiding officer until another presiding of-
ficer is appointed by the governor. Such an election shall be conducted
as soon as practicable at a regular or special meeting of the board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404290

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. LICENSING AND
REGISTRATION
22 TAC §§183.10 - 183.17

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §204.101, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure and registration of the license. The
new rules are also proposed under the authority of §153.0015(a);
and in accordance with the requirements of Texas Government
Code, §2001.039, which requires a state agency to review and
consider its rules for readoption, readoption with amendments,
or repeal every four years. No other statutes, articles or codes
are affected by this proposal.

§183.10. General Requirements for Licensure.

(a) All applicants for a license must meet the general standards
in §§204.152 and 204.153 of the Act and submit:

sary; and

(C) maintains communication with Texas physician as-
sistant programs.
§183.5.  Officers of the Board.

(a) Inaccordance with §204.055 of the Act, the officers of the
board consist of a presiding officer and a secretary.

(b) The secretary of the board shall assume the duties of the
presiding officer in the event of the presiding officer's absence or inca-

pacity.
(c) The board, at a regular meeting or special meeting, upon

majority vote of the members present, may remove the secretary from
office.

(d) In the event of the absence or temporary incapacity of the

(1) the board required application form;

(2) payment of the required fee of $220.00, and additional
fees and surcharges as applicable; and

(3) required documentation including, but not limited to:

(A) aDean's Certification of Graduation form;

(B) evidence of passage of the national licensing ex-
amination required for NCCPA certification with no more than six at-

tempts;

(C) a current NCCPA verification;

(D) a birth certificate or other similar proof of age;

(E) Professional or Work History Evaluation forms
demonstrating or relating to the practice as a physician assistant for

presiding officer and the secretary, the members of the board may elect

the preceding five years from the date of the application;
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(F) the National Practitioner Data Bank and Health In-

§183.12.  Temporary Licenses.

tegrity and Protection Data Bank report (NPDB-HIPDB);
(G) FBI/DPS Fingerprint Report;

(H) documentation of alternate name or name change,
if applicable;

(I) a physician assistant school transcript, if requested;

(a) Applicants for a temporary license must meet the require-
ments in §204.155 of the Act.

(b) Temporary licenses may be issued to:

(1) an applicant who is qualified for a full license, subject
to the terms and conditions that require board approval; or

(J) arrest records, if applicable;

(K) malpractice records, if applicable;

(L) treatment records for alcohol or substance use dis-
order or any physical or mental illness impacting the ability to practice,

if applicable;
(M) military orders or DD214, if applicable;

(N) evidence of passage of the Texas Jurisprudence ex-
amination with at least a score of 75; and

(O) any other documentation deemed necessary by the
board to process an application.

(b) Applications are valid for one year from the date of submis-
sion. The one-year period can be extended for the following reasons:

(2) remedy current clinical practice issues set forth in
§183.11 of this subchapter (relating to Current Clinical Practice).

(c) In order to be determined eligible for a temporary license
to remedy a current clinical practice issue under §183.11 of this sub-
chapter, an applicant must be supervised by a licensed physician who:

(1) has an unrestricted license in Texas;

(2) has no pending investigation;

(3) is not a relative or family member;

(4) has never had a license revoked, suspended, restricted,
or cancelled for cause; and

(5) meets any other eligibility criteria established by the

board.

(1) delay in processing an application;

(2) referral to the Licensure Committee;

(3) unanticipated military assignments, medical reasons, or
catastrophic events; or

(4) other extenuating circumstances.

(¢) In accordance with Texas Occupations Code, Chapter 55,
military service members, veterans, and spouses must:

(1) meet the general requirements as set forth in subsection
(a) of this section; and

(2) submit a completed application on the board approved
form and all additional documentation as required, with the exception
of the application fee.

§183.11.
(a) All applicants must submit professional or work history

Current Clinical Practice.

(d) Applicants for a temporary license must submit:

(1) aboard required application form; and
(2) the required fee of $107.00.

(e) Temporary licenses will be terminated upon:

(1) issuance of a full license; or

(2) violation of conditions of a temporary license.

§183.13.  Procedural Rules for Licensure Applicants.

(a) Applications will be processed in accordance with
§204.152 of the Act.

(b) The Executive Director may offer to an applicant:

(1) the option to withdraw an application with missing
items, defects, omissions, or other errors and resubmit a corrected
application;

evaluations demonstrating or relating to the practice as a physician as-
sistant in the preceding five years from the date of application. "Current
clinical practice" may be demonstrated by:

(1) currently practicing as a physician assistant involving
treatment of persons;

(2) enrollment as a student in an acceptable approved
physician assistant program; or

(3) appointment as an active teaching faculty member in an
acceptable approved physician assistant program.

(b) The Executive Director may offer to an applicant that can-
not demonstrate current clinical practice as a physician assistant within
the last three years from the date of application:

(1) aSupervised Temporary License as set forth in §183.12
of this subchapter (relating to Temporary Licenses);

(2) remedial clinical education including, but not limited
to, enrollment as a student at an acceptable physician assistant program
approved by the board; or

(3) other remedial measures necessary to ensure protection
of the public and minimal competency of the applicant to safely prac-

(2) aRemedial Plan;
(3) an Agreed Order; or

(4) other recommendations considered appropriate by the

board.

(c) Applicants not approved for licensure by the Executive Di-
rector may, within 20 days of notice of non-approval, request to appear
before the Licensure Committee.

(1) If'the applicant fails to take timely action, the applica-
tion for licensure shall be deemed withdrawn regardless of the board's
action.

(2) The applicant shall be notified of the board's final de-
termination.

(3) An applicant has 20 days from the date of the notice of
the board's final decision to either accept the determination or request
an appeal to the State Office of Administrative Hearings (SOAH).

§183.14. Relicensure.

(a) Foralicense holder who retired or surrendered their license
(including cancellation for non-payment) and who is seeking to be re-

tice.

licensed, the following is required:
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(1) all statutory requirements for licensure must be met;

(2) application must be submitted and the required fee of
$220.00, and additional fees and surcharges, as applicable, must be

paid,

(3) therequirements of §183.10 of this subchapter (relating
to General Requirements for Licensure) must be met;

(4) competency to resume practice must be demonstrated;

(2) The remaining hours may be designated for Category 11
credit, composed of informal self-study, attendance at hospital lectures,
grand rounds, case conferences, or by providing volunteer medical ser-
vices at a site serving a medically underserved population.

(b) Formal CME credit is allowed at the rate of 1 credit for
each hour of time acting on behalf of the physician assistant board for
evaluation of a physician assistant's competency or practice monitor-
ing, up to a maximum of 6 hours per year, as part of the required formal

and

(5) other remediation required by the board must be com-

pleted.

(b) In accordance with §204.315 of the Act, applicants seek-
ing relicensure under this section will be reviewed and processed in
accordance with §§164.151 and 164.152 of the Medical Practice Act.

§183.15.  License Registration and Renewal.

(a) Within 90 days of a license being issued, it must be regis-
tered by:

(1) completing a board registration form;

(2) submitting payment of the initial registration fee of
$541.00, and additional fees and surcharges, as applicable;

(3) providing requested information related to their online
verification; and

(4) providing other relevant information requested by the
board staff.

(b) Subsequent registration will be biennially by:

(1) completing a board renewal form;

(2) submitting payment of a biennial registration fee of
$537.00, and additional fees and surcharges, as applicable;

(3) verifying and updating information related to their on-
line verification;

(4) completing biennial continuing medical education
(CME) required under §183.16 of this subchapter (relating to Biennial
Continuing Medical Education (CME) Requirements); and

(5) providing other relevant information requested by
board staff.

(c) Failure to renew before a license's expiration date will re-
sult in increased charges as follows:

(1) 1-90 days late -- renewal fee plus one half of the re-
newal fee; and

(2) 91 days-1 year late -- double the renewal fee.

(d) Failure to renew within one year after the expiration date
of the license will result in cancellation of the license.

§183.16. Biennial Continuing Medical Education (CME) Require-
ments.

(a) As part of registration renewal, a license holder must com-
plete 40 hours of continuing medical education (CME) during the bi-
ennial renewal period.

(1) At least 20 hours must be from formal courses:

(A) designated for Category I credit by a CME sponsor
approved by the American Academy of Physician Assistants; or

(B) approved by the board for course credit, including a
human trafficking prevention course approved by the Executive Com-
missioner of the Texas Health and Human Services Commission.

hours.

(c) Military service members are subject to the same CME re-
quirements but are allowed extensions in accordance with §55.003 of
the Texas Occupations Code, if applicable.

(d) Carry forward of CME credit is allowed as follows:

(1) A maximum of 80 total excess credit hours may be car-
ried forward and shall be reported according to whether the hours are
Category I and/or Category II.

(2) Excess CME credit hours may not be carried forward
or applied to a report of CME more than two years beyond the date of
the biennial registration following the period during which the hours
were earned. No hours may be carried forward past a single renewal
period.

(e) Exemptions for CME requirements.

(1) Requests must be made in writing at least 30 days prior
to expiration of the biennial renewal period for the following reasons:

(A) catastrophic illness;

(B) military service of longer than one year's duration
outside the United States;

(C) licensee's residence of longer than one year's dura-
tion outside the United States; or

(D) other good cause.

(2) Exemptions are subject to the approval of the Executive
Director of the board and may not exceed two years.

§183.17.

(a) In accordance with §204.157 of the Act, a license may be
placed on inactive status.

Inactive License.

(b) Inactive status cannot exceed three years, after which the
license will be automatically canceled.

(c) To reactivate within three years, an applicant must meet all
the requirements of §204.157(c) of the Act and §183.10 of this sub-
chapter (General Requirements for Licensure).

(d) After a license has been cancelled, an applicant must meet
all requirements under §183.14 of this subchapter (relating to Proce-
dural Rules for Licensure Applicants) to obtain relicensure.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404291
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Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER C. PRACTICE REQUIRE-
MENTS
22 TAC §183.20, §183.21

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §204.101, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure and registration of the license. The
new rules are also proposed under the authority of §153.0015(a);
and in accordance with the requirements of Texas Government
Code, §2001.039, which requires a state agency to review and
consider its rules for readoption, readoption with amendments,
or repeal every four years. No other statutes, articles or codes
are affected by this proposal.

$183.20.  On-Going Reporting Requirements.

A license holder must report any event listed in §162.2(b)(1) - (7) of
this title (relating to Profile Updates) to the board within 10 days after
the event.

§183.21.  Training and Registration Requirements for Physician As-
sistants Performing Radiologic Procedures.

In accordance with §601.254 of the Texas Occupations Code, a physi-
cian assistant may perform a radiologic procedure, including a danger-
ous or hazardous procedure, when delegated in compliance with re-
quirements of §157.001 of the Medical Practice Act.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404292

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER D. BOARD PROCESSES AND
PROCEDURES
22 TAC §183.25

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §204.101, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure and registration of the license. The
new rules are also proposed under the authority of §153.0015(a);

and in accordance with the requirements of Texas Government
Code, §2001.039, which requires a state agency to review and
consider its rules for readoption, readoption with amendments,
or repeal every four years. No other statutes, articles or codes
are affected by this proposal.

§183.25.  Procedural Rules.

(a) In accordance with §204.312 of the Act, the Procedural
Rules in Chapter 179 of this title (relating to Procedural Rules) shall
apply, except to the extent those rules conflict with the Act, in which
case the Act controls.

(b) The rules related to Complaints and Investigations in
Chapter 177 of this title (relating to Complaints and Investigations)
shall apply, except to the extent those rules conflict with the Act, in
which case the Act controls.

(c) The rules related to Disciplinary Guidelines and Sanctions
in Chapter 180 of this title (relating to Disciplinary Guidelines) shall
apply, except to the extent those rules conflict with the Act, in which
case the Act controls. Applicable rules for purposes of this subsection
include, but are not limited to:

(1) practice inconsistent with public health and welfare;

(2) unprofessional or dishonorable conduct;

(3) disciplinary actions by state boards and peer groups;

(4) aggravating and mitigating factors; and

(5) criminal convictions.

(d) The rules related to Compliance in Chapter 181 (relating
to Compliance Program) of this title shall apply, except to the extent
those rules conflict with the Act, in which case the Act controls.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404293

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢
CHAPTER 184. SURGICAL ASSISTANTS

The Texas Medical Board (Board) proposes the repeal of current
Chapter 184, concerning Surgical Assistants §§184.1 - 184.9
and §§184.12 - 184.26.

The Board also proposes new Chapter 184, concerning
Acupuncture. This includes new Subchapter A, concerning
Acupuncture Board, §§184.1 - 184.4, Subchapter B, concerning
Licensing and Registration, §§184.10 - 184.19, Subchapter
C, concerning Practice Requirements, §§184.25 - 184.27,
Subchapter D, concerning Board Processes and Procedures,
§184.30; and Subchapter E, concerning Acudetox Specialists,
§§184.35 - 184.37.

Also, the Board contemporaneously proposes the repeal of cur-
rent Chapter 183, concerning Acupuncture, §§183.1 - 183.27.
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The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 184 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new subchapters and sections are as follows:
SUBCHAPTER A. ACUPUNCTURE BOARD.
New §184.1, Definitions, defines terms used in new Chapter 184.

New §184.2, Functions and Duties, explains the functions and
duties of the Board and its members.

New §184.3, Meetings, explains how Board and Committee
meetings are conducted.

New §184.4, Standing Committees, explains the function of the
three Standing Committees of the Board.

Subchapter B. Licensing and Registration.

New §184.10, General Requirements for Licensure, outlines the
general standards for licensure for a Texas acupuncture license.

New §184.11, Current Clinical Practice, outlines the professional
or work history information applicants must provide for review
when seeking a license.

New §184.12, Temporary Licenses, explains the standards re-
quired when a temporary license may be issued and the purpose
of the license.

New §184.13, Examinations and Attempt Limits, outlines the ap-
plicants' requirements to take and pass the examination for licen-
sure eligibility.

New §18414, Procedural Rules for Licensure Applicants, ex-
plains the procedural rules for Applicants in accordance with
§205.202 of the Act.

New §184.15, Relicensure, explains the requirements for a
license holder who retired or surrendered their license and is
seeking to be re-licensed.

New §184.16, License Registration and Renewal, explains the
registration and renewal process of an acupuncture license.

New §184.17, Biennial Continuing Acupuncture Education
(CAE) Requirements, explains the requirements of a license
holder, as part of registration renewal with regard to biennial
continuing Acupuncture education.

New §184.18, Approval of Continuing Education Courses and
Providers, explains the purpose, requirements, and process for
approval of continuing education courses and providers.

New §184.19, Inactive License, explains the number of years
that the license is automatically canceled after being placed on
inactive status for 3 years. The process for relicensure is re-
quired for activation of a canceled license.

Subchapter C. Practice Requirements.

New §184.25, Patient Records, outlines the general require-
ments for keeping and maintaining adequate patient records,
including retention periods.

New §184.26, On-Going Reporting Requirements, states that
a license holder must report any event listed in §162.2(b)(1)
through (7) of this title to the board within 10 days after the event.

New §184.27, Acupuncture Advertising, describes what type of
acupuncture advertising is or is not considered to be permissible
or prohibited.

Subchapter D. board processes and procedures.

New §184.30, Procedural Rules, explains the applicable rules
applied to complaints and investigations, disciplinary guidelines
and sanctions, and compliance in accordance with §205.351 of
the Act.

Subchapter E, Acudetox Specialists.
New §184.35, Definitions, defines the term, Auricular Acudetox.

New §184.36, Acudetox Certification, outlines the general re-
quirements and process for certification to perform acudetox, in-
cluding acupuncture certificate renewal.

New §184.37, Other Requirements Related to Acudetox Prac-
tice, states that Certificate-holders must keep a current mailing
and practice address on file with the board and that a change of
address must be reported to the board within 10 days. Also, this
section states that Certificate-holders use of titles is restricted
to Certified Acudetox Specialist" or "C.A.S." and that failure to
comply with Acudetox rules may result in loss of certification.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
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first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/Ts2WsLFKZB. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§184.1 - 184.9, 184.12 - 184.26

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §205.101, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of Acupuncture; and enforce this
subtitle. The repeal of the rules is also proposed in accordance
with the requirements of Texas Government Code, §2001.039,
which requires a state agency to review and consider its rules for
readoption, readoption with amendments, or repeal every four
years.

No other statutes, articles or codes are affected by this proposal.

§184.1.  Purpose.

§184.2.  Definitions.

$§184.3.  Meetings.

§$184.4.  Qualifications for Licensure.

§184.5.  Procedural Rules for Licensure Applicants.
$§184.6. Licensure Documentation.

$§184.7. Temporary Licensure.

§184.8. License Renewal.

$184.9.  Relicensure.

$§184.12.  Surgical Assistant Scope of Practice.
§184.13.  Physician Supervision.

§184.14.  Supervising Physician.

§184.15.  Grounds for Denial of Licensure and for Disciplinary Ac-
tion.

§$184.16. Discipline of Surgical Assistants.
§184.17.  Disciplinary Guidelines.

§184.18.  Administrative Penallties.

$184.19. Complaint Procedure Notification.
$184.20. Investigations.

$§184.21.  Impaired Surgical Assistants.
$§184.22.  Procedure.

$184.23.  Compliance.

$184.24.  Construction.

$184.25.  Continuing Education.

§183.26.  Voluntary Relinquishment or Surrender of a License.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404294

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 184. ACUPUNCTURE
SUBCHAPTER A. ACUPUNCTURE BOARD
22 TAC §§184.1 - 184.4

The new rules are proposed under the authority of the Texas
Occupations Code Annotated, §205.101, which provides author-
ity for the Board to recommend and adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine; and enforce this subtitle and
establish rules related to licensure. The new rules are also pro-
posed in accordance with §152.0015(a). The new rules are also
proposed under the requirements of Texas Government Code,
§2001.039, which requires a state agency to review and con-
sider its rules for readoption, readoption with amendments, or
repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§184.1.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1)  Acupuncture Act or "the Act"--Texas Occupations
Code, Chapter 205.

(2) Acupuncture Board or "board"--The Texas State Board
of Acupuncture Examiners.

(3) Acceptable approved acupuncture school--Effective
January 1, 1996, and in addition to and consistent with the require-
ments of §205.206 of the Act:

(A) aschool of acupuncture located in the United States
or Canada which, at the time of the applicant's graduation, was a candi-
date for accreditation by the Accreditation Commission for Acupunc-
ture and Herbal Medicine (ACAHM) or another accrediting body rec-
ognized by the Texas Higher Education Coordinating Board, provides
certification that the curriculum at the time of the applicant's gradua-
tion was equivalent to the curriculum upon which accreditation granted,
offered a master's degree or a professional certificate or diploma upon
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graduation, and had a curriculum of 1,800 hours with at least 450 hours
of herbal studies which at a minimum included the following:

(i) basic herbology including recognition, nomen-
clature, functions, temperature, taste, contraindications, and therapeu-

(3) maintain the highest levels of professional and ethical
conduct, including, but not limited to:

(A) A board member shall not appear as an expert wit-
ness in any case in which a licensee of the board is a party and in which

tic combinations of herbs;

(i) _herbal formulas including traditional herbal for-
mulas and their modifications or variations based on traditional meth-
ods of herbal therapy;

(iii) patent herbs including the names of the more
common patent herbal medications and their uses; and

(iv) _ clinical training emphasizing herbal uses; or

(B) aschool of acupuncture located in the United States

the expert testimony relates to standard of care or professional malprac-
tice;

(B) A board member shall not appear in any adminis-
trative proceeding involving the exercise of the board's licensing or
disciplinary authority before the board or the State Office of Adminis-
trative Hearings (SOAH) in which proceeding a licensee of the board

is a party;

(C) A board member shall refrain from making any
statement that implies that the board member is speaking for the board

or Canada which, at the time of the applicant's graduation, was accred-

if the board has not voted on an issue or unless the board has given the

ited by ACAHM or another accrediting body recognized by the Texas

board member such authority; and

Higher Education Coordinating Board, offered a master's degree or a
professional certificate or diploma upon graduation, and had a curricu-
lum of 1,800 hours with at least 450 hours of herbal studies which at a
minimum included the following:

(i) basic herbology including recognition, nomen-
clature, functions, temperature, taste, contraindications, and therapeu-
tic combinations of herbs;

(ii) _herbal formulas including traditional herbal for-
mulas and their modifications or variations based on traditional meth-
ods of herbal therapy;

(iii) patent herbs including the names of the more
common patent herbal medications and their uses; and

(iv) _ clinical training emphasizing herbal uses; or

(C) aschool of acupuncture located outside the United
States or Canada that is determined by the board to be substantially
equivalent to a Texas acupuncture school or a school defined in sub-
paragraph (B) of this paragraph. An evaluation by the Foreign Cre-
dentials Service of America (FCSA) or an evaluation requested by
the board may be utilized when making a determination of substan-
tial equivalence.

(4) Medical Practice Act--Texas Occupations Code Anno-
tated, Title 3, Subtitle B, as amended.

$184.2.  Functions and Duties.

(a) In accordance with §205.101 of the Act, board duties and
functions include:

(1) establishing standards for the practice of acupuncture;

(2) regulating acupuncturists through licensure and disci-

pline;

(3) receiving complaints and investigating possible viola-
tions of the Act and the board rules;

(4) reviewing, modifying, proposing, and adopting rules;

(5) considering, reviewing, and approving policy as neces-

(4) immediately disclose if they are subject to a non-disci-
plinary or disciplinary action by any health care facility or professional

licensing entity.

(c) Failure to comply with any of the requirements set forth in
the Act or this section will be reported to the Office of the Governor.

§184.3.  Meetings.

(a) Board and Committee meetings shall be conducted in com-
pliance with Texas Government Code, Chapter 551, and, to the extent
possible, pursuant to the provisions of Robert's Rules of Order Newly
Revised.

(b) Special meetings may be called by the presiding officer of
the board or by resolution of the board.

(c) The board may act only by majority vote of its members
present and voting. Proxy votes are not allowed.

$184.4.  Standing Committees.
The Standing Committees of the board are as follows:

(1) Discipline and Ethics Committee:

(A) reviews and makes recommendations to resolve
complaints, close investigations, and dismiss cases, and hears com-

plainant appeals;

(B) recommends, reviews, and develops improvements
of the disciplinary process, rules, policies, and other related matters;
and

(C) receives reports on enforcement activities and sta-
tistical information.

(2) Licensure Committee:

(A) reviews applications and makes recommendations,
based on eligibility criteria, for licensure of acupuncturists;

(B) recommends, reviews, and develops changes to the
licensure process, rules, policies, and other related matters as neces-
sary; and

sary; and

(6) acting as a resource concerning proposed legislative

(C) maintains communication with Texas acupuncture

programs.

changes to reflect current medical and healthcare needs and practices.

(b) Individual board members are required to:

(1) identify and disclose any conflicts of interest that may

(3) Education Committee:

(A) reviews and makes recommendations concerning
educational requirements for licensure in Texas;

interfere with carrying out their duties and functions or that may impede
their ability to be fair and impartial, and recuse from such matters;

(2) comply with the Act;

(B) reviews and makes recommendations for continu-
ing education requirements and providers used for renewal of a Texas
license; and
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(C) reviews information regarding foreign acupuncture
schools and adequacy of education for licensure.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404295

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. LICENSING AND
REGISTRATION
22 TAC §§184.10 - 184.19

The new rules are proposed under the authority of the Texas
Occupations Code Annotated, §205.101, which provides author-
ity for the Board to recommend and adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine; and enforce this subtitle and
establish rules related to licensure. The new rules are also pro-
posed in accordance with §152.0015(a). The new rules are also
proposed under the requirements of Texas Government Code,
§2001.039, which requires a state agency to review and con-
sider its rules for readoption, readoption with amendments, or
repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§184.10. General Requirements for Licensure.

(a) All applicants for a license must meet the general standards
in §205.203 of the Act and submit:

(1) the board required application form;

(2) payment of the required fee of $320.00, and additional
fees and surcharges as applicable; and

(3) required documentation including, but not limited to:

(A) aDean's Certification of Graduation form verifying

(G) Professional or Work History Evaluation forms
demonstrating or relating to the practice of acupuncture for the pre-
ceding five years from the date of the application;

(H) National Practitioner Data Bank/Health Integrity
and Protection Data Bank report (NPDB-HIPDB);

(I) FBI/DPS Fingerprint Report;

(J) documentation of alternate name or name change, if
applicable;
(K) arrest records, if applicable;

(L) malpractice records, if applicable;

(M) treatment records for alcohol or substance use dis-
order or any physical or mental illness impacting the ability to practice,

if applicable;
(N) military orders or DD214, if applicable;

(O) evidence of passage of the Texas Jurisprudence ex-
amination with at least a score of 75; and

(P) any other documentation deemed necessary by the
board to process an application, including certified translation of any
document in a language other than the English language along with the
original document or a certified copy of the translated document.

(b) Applications are valid for one year from the date of submis-
sion. The one-year period can be extended for the following reasons:

(1) delay in processing an application;

(2) referral to the Licensure Committee;

(3) unanticipated military assignments, medical reasons, or
catastrophic events; or

(4) other extenuating circumstances.

(¢) In accordance with Texas Occupations Code, Chapter 55,
military service members, veterans, and spouses must:

(1) meet the general requirements as set forth in subsection
(a) of this section; and

(2) submit a completed application on the board approved
form and all additional documentation as required, with the exception
of the application fee.

§184.11.

Current Clinical Practice.

(a) All applicants must submit professional or work history
evaluations demonstrating or relating to the practice as an acupunc-

completion of an acceptable approved acupuncture school;

(B) an Acupuncture School Transcript, including proof
of completion of 1,800 instructional hours, with at least 450 hours of
herbal studies;

(C) certified transcript of NCCAOM Examination

Scores;

(D) evidence of passage of the CCAOM (Council of
Colleges of Acupuncture and Oriental Medicine) Clean Needle Tech-

turist in the preceding five years from the date of application. "Current
clinical practice" may be demonstrated by:

(1) currently practicing acupuncture involving treatment of
persons;

(2) enrollment as a student at an acceptable approved
acupuncture school; or

(3) appointment as an active teaching faculty member at an
acceptable approved acupuncture school.

nique (CNT) course and practical examination;

(E) proof of ability to communicate in English as de-

(b) The Executive Director may offer to an applicant that can-
not demonstrate current clinical practice as an acupuncturist within the

scribed in §184.13 of this chapter (relating to Examinations and At-

last three years from date of application:

tempt Limits);

(F) a birth certificate or other similar proof of age;

(1) aSupervised Temporary License as set forth in §184.12
of this chapter;

(2) remedial education including, but not limited to, enroll-
ment as a student and successful completion of 240 hours of clinical
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practice at an acceptable approved acupuncture school or other struc-
tured program approved by the board; or

(3) other remedial measures necessary to ensure protection

(2) passage of any of the following recognized tests:

(A) English language version of NCCAOM examina-

tion; or

of the public and minimal competency of the applicant to safely prac-
tice.

§184.12.  Temporary Licenses.
(a) Applicants for a temporary license must meet the require-
ments in §205.208 of the Act.

(b) Temporary licenses may be issued to:

(1) an applicant who is qualified for a full license, subject
to terms and conditions that require board approval; or

(2) remedy current clinical practice issues set forth in
§184.11 of this chapter (relating to Current Clinical Practice).

(c) Inorderto be determined eligible for a temporary license to
remedy a current clinical practice issue under §184.11 of this chapter,

(B) Passing score of 70% or better on each section of
any of the following tests:

(i) _Test of English as a Foreign Language (TOEFL);

(ii) Test of English for International Communication

(TOEIC);,
(iii)  Occupational English Test (OET); or

(iv) _other examination of English competency con-
sidered acceptable to the board.

§184.14. Procedural Rules for Licensure Applicants.

(a) Applications will be processed in accordance with
§205.202 of the Act.

an applicant must be supervised by a licensed acupuncturist who:

(1) has an unrestricted license in Texas;

(2) has no pending investigation;

(3) is not a relative or family member;

(4) has never had a license revoked, suspended, restricted,
or cancelled for cause; and

(5) meets any other eligibility criteria established by the

board.

(d) Applicants for a temporary license must submit:

(1) aboard required application form; and
(2) the required fee of $107.00.

(e) Temporary licenses will be terminated upon:

(1) issuance of a full license; or

(2) violation of conditions of a temporary license.

§184.13. Examinations and Attempt Limits.
(a) _An applicant must provide proof of passage of the follow-

(1) The National Certification Commission for Acupunc-
ture and Oriental Medicine (NCCAOM) examination, consisting of the
following:

(A) if taken before June 1, 2004: the Comprehensive
Written Exam (CWE), the Clean Needle Technique Portion (CNTP),
the Practical Examination of Point Location Skills (PEPLS), and the
Chinese Herbology Exam; or

(B) if taken on or after June 1, 2004: the NCCAOM

(b) The Executive Director may offer to an applicant:

(1) the option to withdraw an application with missing
items, defects, omissions, or other errors and resubmit a corrected

application;
(2) a Remedial Plan;
(3) an Agreed Order; or

(4) other recommendations considered appropriate by the

board.

(c) Applicants not approved for licensure by the Executive Di-
rector may, within 20 days of notice of non-approval, request to appear
before the Licensure Committee.

(1) If the applicant fails to take timely action, the applica-
tion for licensure shall be deemed withdrawn regardless of the board's
action.

(2) The applicant shall be notified of the board's final de-

(3) An applicant has 20 days from the date of the notice of
the board's final decision to either accept the determination or request
an appeal to the State Office of Administrative Hearings (SOAH).

§184.15. Relicensure.

(a) Foralicense holder who retired or surrendered their license
(including cancellation for non-payment) and who is seeking to be re-
licensed, the following is required:

(1) all statutory requirements for licensure must be met;

(2) application must be submitted and the required fee of
$320.00, and additional fees and surcharges, as applicable, must be

Foundation of Oriental Medicine Module, Acupuncture Module, Point

paid;

Location Module, the Chinese Herbology Module, and the Biomedi-
cine Module; and

(2) CCAOM (Council of Colleges of Acupuncture and Ori-
ental Medicine) Clean Needle Technique (CNT) course and practical
examination.

(b) All applicants must take and pass, within six attempts, each
component of the full National Certification Commission for Acupunc-
ture and Oriental Medicine (NCCAOM) examination.

(c) English proficiency is demonstrated by:

(1) graduation from an of approved school of acupuncture
located in the United States or Canada; or

(3) the requirements of §184.10 of this chapter (relating to
General Requirement for Licensure) must be met;

(4) competency to resume practice must be demonstrated;

and

(5) other remediation required by the board must be com-

pleted.

(b) In accordance with §205.3522 of the Act, applicants seek-
ing relicensure under this section will be reviewed and processed in
accordance with §§164.151 and 164.152 of the Medical Practice Act.

$184.16.  License Registration and Renewal.
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(a) Within 90 days of a license being issued, it must be regis-
tered by:
(1) completing a board registration form;

(2) submitting payment of the initial registration fee of
$671.00, and additional fees and surcharges, as applicable;

(3) providing requested information related to their online
verification; and

(4) providing other relevant information requested by the
board staff.

(b) Subsequent registration will be biennially by:

(1) completing a board renewal form;

(2) submitting payment of a biennial registration fee of

(c) Carry forward of CAE credit is allowed as follows:

(1) no more than 34 excess hours earned in a biennium may
be applied to the following biennial requirements; and

(2) no hours can be carried forward past a single renewal
period.

(d) Instructors of board-approved CAE courses may receive
three hours of CAE credit for each hour of lecture with a maximum
of six hours of continuing education credit per year. No CAE credit
shall be granted to school faculty members as credit for their regular
teaching assignments.

(e) Exemptions for CAE requirements.

(1) Requests must be made in writing at least 30 days prior
to expiration of the biennial renewal period for the following reasons:

$667.00, and additional fees and surcharges, as applicable;

(3) verifying and updating information related to their on-
line verification;

(4) completing biennial continuing acupuncture education
(CAE) required under §184.17 of this chapter (relating to Biennial Con-
tinuing Acupuncture Education (CAE) Requirements); and

(5) providing other relevant information requested by
board staff.

(c) Failure to renew before a license's expiration date will re-
sult in increased charges as follows:

(1) 1-90 days late -- renewal fee plus one half of the re-
newal fee; and

(2) 91 days-1 year late -- double the renewal fee.

(d) Failure to renew within one year after the license's expira-
tion date will result in cancellation of the license.
§184.17. Biennial Continuing Acupuncture Education (CAE) Re-
quirements.

(a) As part of registration renewal, a license holder must com-
plete 34 hours of CAE during the biennial renewal period as follows:

(1) Minimum core hours include:

(A) eight hours in general acupuncture therapies;

(B) two hours in ethics and safety;

(C) six hours in herbology; and

(D) four hours of biomedicine.

(2) Completion of a course in human trafficking prevention

(A) catastrophic illness

(B) military service of longer than one year's duration
outside the state;

(C) licensee's residence of longer than one year's dura-
tion outside the United States; or

(D) other good cause.

(2) Exemptions are subject to the approval of the Executive
Director of the board and may not exceed two years.

§184.18.  Approval of Continuing Education Courses and Providers.
(a) Pursuant to §205.255 of the Act, the following must be ap-
proved by the board:
(1) CAE courses and providers that are not NCCAOM ap-
proved; and

(2) acceptable approved acupuncture schools and colleges
seeking to be approved providers.

(b) Requests for approval of CAE courses must include:

(1) a form approved by the board;

(2) payment of required fee of $25.00; and

(3) other requested documentation including, but not lim-
ited to:

(A) Course description related to acupuncture or orien-
tal medicine, including techniques, skills, and patient care;

(B) method of instruction or teaching;

(C) the name, credentials, competency and training of
the instructor(s);

approved by the Executive Commissioner of the Texas Health and Hu-
man Services Commission. This course may satisfy the required two
core hours in ethics and safety.

(3) The remaining CAE hours may be from other approved
courses. No more than four hours in business practice or office admin-
istration is allowed.

(b) Approved courses are:

(1) courses approved by the board;

(2) courses offered by board approved CAE providers;

(3) NCCAOM professional development activity credits;

and

(4) CAE providers who are formally approved by another
state for a minimum of three years.

(D) verification of attendance/participation;

(E) each credit hour is equal to no less than 50 minutes
of actual instruction or training;

(F) name and location of school, state, or professional
organization; and

(G) provide written evaluations available to the board
upon request.

(c) Requests for approval of a CAE provider must include:

(1) aform approved by the board;

(2) payment of required fee of $50.00;

(3) other requested documentation including, but not lim-
ited to, evidence that the provider has three continuous years of previ-
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ous experience providing at least one different CAE course in Texas in
each of those years that were approved by the board; and

(4) only one provider number is issued to an organization,
and it is not transferable.

(d) Provider Responsibilities and Duties. The provider must:

(1) keep course records for four years demonstrating the
following:
(A) course outlines of each course given;

(B) record of time and places of each course given;

(C) course instructor and their qualifications;

(D) the attendance record showing the name, signature
and license number of licensed attendees; and

(E) copy of a certificate of completion.

(2) provide notice of any changes in person(s) responsible
for the provider's continuing education course, including name, ad-
dress, or telephone number changes.

(e) After board review, notice of the decision will be provided
to the requestor.

() Approval, if granted, is valid for three years.

(g) Approval may be withdrawn based on information re-
ceived concerning a course or provider. If the board is considering
withdrawing approval, notice will be provided prior to taking any
action.

$184.19. Inactive License.

(a) A license may be placed on inactive status.

(b) Inactive status cannot exceed three years, after which the
license will be automatically canceled.

(c) To reactivate within three years, an applicant must meet all
the requirements of §184.10 of this chapter (relating to General Re-
quirements for Licensure).

(d) After alicense has been cancelled, an applicant must meet
all requirements under §184.15 of this chapter (relating to Relicensure)
to obtain relicensure.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404296

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER C. PRACTICE REQUIRE-
MENTS
22 TAC §§184.25 - 184.27

The new rules are proposed under the authority of the Texas
Occupations Code Annotated, §205.101, which provides author-
ity for the Board to recommend and adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine; and enforce this subtitle and
establish rules related to licensure. The new rules are also pro-
posed in accordance with §152.0015(a). The new rules are also
proposed under the requirements of Texas Government Code,
§2001.039, which requires a state agency to review and con-
sider its rules for readoption, readoption with amendments, or
repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§184.25. Patient Records.

(a) Acupuncturists must keep and maintain adequate patient
records in English that include, but are not limited to:

(1) the patient's name and address;

(2) vital signs;
(3) the chief complaint;

(4) a patient history;

(5) documented patient consent, including written patient
consent for treatment in sensitive areas;

(6) a treatment plan, including amounts and forms of
herbal medications and other modalities, including acupuncture
terms, including herbs, may use the Chinese or Pinyin translation if
commonly known by such translation;

(7) adequate billing records to support charges and billing
codes used; and

(8) copies of referrals to and from other providers done in
accordance with §205.301 of the Act, including the below form for
documentation required by §205.301(b) of the Act:

Figure: 22 TAC §184.25(a)(8)

(b) Retention of Patient and Billing Records. An acupuncturist
must retain patient records as follows:

(1) for a minimum of five years from the date of last treat-
ment by the acupuncturist.

(2) For patients younger than 18 years of age, until the pa-
tient reaches age 21, or for five years from the date of last treatment,
whichever is longer.

(c) For purposes of releasing or providing copies of patient
records:

(1) §159.005 of the Medical Practice Act applies, along
with other applicable state and federal laws including HIPAA; and

(2) allowable charges are those listed in §163.3(c) of this
title (relating to Requests for Medical Records).

§184.26. On-Going Reporting Requirements.

A license holder must report any event listed in §162.2(b)(1) through
(7) of this title (relating to Profile Updates) to the board within 10 days
after the event.

§184.27.  Acupuncture Advertising.

(a) Acupuncturists shall not authorize or use false, misleading,
or deceptive advertising.

(b) Acupuncturists also shall not:
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(1) hold themselves out as a physician or surgeon or
any combination or derivative of those terms as defined under
§151.002(a)(13) of the Medical Practice Act;

(2) use the terms "board certified" unless the advertising
also discloses the complete name of the board which conferred the ref-
erenced certification and is currently certified.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404297

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER D. BOARD PROCESSES AND
PROCEDURES
22 TAC §184.30

The new rule is proposed under the authority of the Texas Occu-
pations Code Annotated, §205.101, which provides authority for
the Board to recommend and adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine; and enforce this subtitle and establish
rules related to licensure. The new rules are also proposed in ac-
cordance with §152.0015(a). The new rules are also proposed
under the requirements of Texas Government Code, §2001.039,
which requires a state agency to review and consider its rules for
readoption, readoption with amendments, or repeal every four
years.

No other statutes, articles or codes are affected by this proposal.

§184.30. Procedural Rules.

(a) For purposes of this subchapter and in accordance with
§205.351 of the Act, the Procedural Rules in Chapter 179 of this ti-

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404298

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER E. ACUDETOX SPECIALIST
22 TAC §§184.35 - 184.37

The new rules are proposed under the authority of the Texas
Occupations Code Annotated, §205.101, which provides author-
ity for the Board to recommend and adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine; and enforce this subtitle and
establish rules related to licensure. The new rules are also pro-
posed in accordance with §152.0015(a). The new rules are also
proposed under the requirements of Texas Government Code,
§2001.039, which requires a state agency to review and con-
sider its rules for readoption, readoption with amendments, or
repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§184.35.  Definitions.

Auricular Acudetox means an acupuncture treatment limited to the in-
sertion of needles into five acupuncture points in the ear. These points
are the liver, kidney, lung, sympathetic and shen men.

§184.36. Acudetox Certification.
(a) An Acudetox certificate may be issued in accordance with
§205.303 of the Act, and the applicant must submit:

(1) aboard required application form;

(2) the required fee of $52.00, and additional fees and sur-
charges as applicable;

tle shall apply, except to the extent those rules conflict with the Act, in
which case the Act controls.

(b) The rules related to Complaints and Investigations in

(3) proof of completion of auricular acupuncture at least 70
hours in length that includes a clean needle technique course or equiv-
alent universal infection control precaution procedures course; and

Chapter 177 of this title shall apply, except to the extent those rules
conflict with the Act, in which case the Act controls.

(c) The rules related to Disciplinary Guidelines and Sanctions
in Chapter 180 of this title shall apply, except to the extent those rules
conflict with the Act, in which case the Act controls. Applicable rules
for purposes of this subsection include, but are not limited to:

(1) practice inconsistent with public health and welfare;

(2) unprofessional or dishonorable conduct;

(3) disciplinary actions by state boards and peer groups;

(4) aggravating and mitigating factors; and

(5) criminal convictions.

(d) The rules related to Compliance in Chapter 181 of this title
shall apply, except to the extent those rules conflict with the Act, in
which case the Act controls.

(4) other documentation deemed necessary to process an

(b) In accordance with §205.303(d) of the Act, a certificate
may be renewed by submitting:

(1) aboard required renewal form;

(2) payment of the renewal fee of $87.50, and additional
fees and surcharges as applicable;

(3) completing at least three hours of Continuing Auricular
Acupuncture Education for Acudetox Specialists and other courses are
designated or otherwise approved for credit by the board; and

(4) other documentation deemed necessary to process a re-

newal.

(c) Failure to renew certificate before expiration date but less
than a year will be a $25.00 fee plus the required renewal fee.
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(d) Certificates expired for a year are automatically canceled.

$184.37.  Other Requirements Related to Acudetox Practice.

(a) Certificate-holders must keep a current mailing and prac-
tice address on file with the Texas Medical Board and provide notice
of any address change within ten days of such change.

(b) Certificate holders may only use the titles "Certified Acud-
etox Specialist" or "C.A.S."

(c) Failure to comply with laws and rules related to Acudetox
may result in loss of certification.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404299

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ L4 ¢
CHAPTER 185. PHYSICIAN ASSISTANTS

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 185, concerning Physician Assistants, §§185.1 -
185.33.

The Board also proposes new Chapter 185, concerning Surgical
Assistants, §§185.1 - 185.11.

Also, the Board contemporaneously proposes the repeal of
current Chapter 184, concerning Surgical Assistants, §§184.1 -
184.9, and §§184.12 - 184.26.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 185 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new sections are as follows:
New §185.1, Definitions, defines terms used in new Chapter 185.

New §185.2, Meetings, explains how Advisory Committee meet-
ings are conducted in compliance with §206.058 of the Act.

New §185.3, General Requirements for Licensure, outlines the
general requirements for licensure for a Surgical Assistants li-
cense in accordance with §§206.202 and 206.203 of the Act in-
cluding but not limited to, application form, and specific docu-
mentation.

New §185.4, Education Requirements, outlines the applicant's
completion of specific education requirements for Surgical As-
sistants for licensure.

New §185.5, Examinations, describe the organizations that will
accept a passing score for the purpose of obtaining a Surgical
Assistants license.

New §185.6, Procedural Rules for Licensure Applicants, outlines
the process of review of the licensee's application by the Execu-
tive Director and the options that may be offered in accordance
with §206.209 of the Act.

New §185.7, Temporary Licenses, explains the requirements
and process to obtain a temporary Surgical Assistants license
in accordance with §206.206 of the Act.

New §185.8, License Registration and Renewal, outlines the
general requirements for license registration and renewal of a
Texas Surgical Assistants license.

New §185.9, Biennial Continuing Education (CE) Requirements,
explains the requirements of a license holder, including their
completion of formal course hours by an accredited organiza-
tion or school and exemptions for CE requirements regarding
the Surgical Assistants biennial continuing medical education.

New §185.10, Relicensure, describes the requirements by which
alicensee who has retired or surrendered their license and seeks
to be re-licensed.

New §185.11, Procedural Rules, explains the applicable rules
applied to complaints and investigations, disciplinary guidelines
and sanctions, and compliance in accordance with §206.313 of
the Act.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

49 TexReg 7794 September 27, 2024 Texas Register



Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/xy7qvcnp08. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§185.1 - 185.33

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

$185.1.  Purpose.

$185.2.  Definitions.

$§185.3.  Meetings and Committees.

§185.4.  Procedural Rules for Licensure Applicants.
$185.5.  Relicensure.

§185.6. Biennial Renewal of License.

$185.7.  Temporary License.

$185.8.  Inactive License.

$185.9.  Reissuance of License Following Revocation.

§$185.10. Physician Assistant Scope of Practice.

$185.11.  Tasks Not Permitted to be Delegated to a Physician Assis-
tant.

$185.12.  Identification Requirements.

§185.13.  Notification of Intent to Practice and Supervise.

§185.14.  Physician Supervision.

§185.15.  Supervising Physician.

$185.16. Employment Guidelines.

$§185.17.  Grounds for Denial of Licensure and for Disciplinary Ac-
tion.

$185.18.  Discipline of Physician Assistants.

$185.19.  Administrative Penalties.

§185.20. Complaints.

$185.21.  Investigations.

$185.22.  Impaired Physician Assistants.

§$185.23.  Third Party Reports to the Board.

$185.24.  Procedure.

$§185.25.  Compliance.

§185.26.  Voluntary Relinquishment or Surrender of Physician Assis-
tant License.

$§185.27.  Duty to Report Certain Conduct to the Board.

$185.28.  Retired License.

$185.29.  Report of Impairment on Registration Form.

$185.30.  Prescriptive Authority Agreements Generally.

§185.31.  Prescriptive Authority Agreements: Minimum Require-
ments.

$§185.32.  Training and Registration Requirements for Physician As-

sistants Performing Radiologic Procedures.
$185.33.  Exemption from Licensure for Certain Military Spouses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404300

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 185. SURGICAL ASSISTANTS
22 TAC §§185.1 - 185.11

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §206.101, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure and registration of the license. The
new rules are also proposed under the authority of Texas Occu-
pations Code §153.0015(a); and in accordance with the require-
ments of Texas Government Code, §2001.039, which requires
a state agency to review and consider its rules for readoption,
readoption with amendments, or repeal every four years. No
other statutes, articles or codes are affected by this proposal.

§185.1. Definitions.
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The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(¢) In accordance with Texas Occupations Code, Chapter 55,
military service members, veterans, and spouses must:

(1) Act--Texas Occupations Code, Chapter 206.

(2) Advisory Committee--the Surgical Assistant Advisory
Committee to the Texas Medical Board.

(3) Medical Practice Act--Texas Occupations Code, Title
3, Subtitle B, as amended.

§185.2.  Meetings.

Meetings of the Advisory Committee shall be conducted in compliance
with §206.058 of the Act; Texas Government Code, Chapter 551; and
to the extent possible, pursuant to the provisions of Robert's Rules of
Order Newly Revised.

§185.3.

General Requirements for Licensure.

(a) All applicants for a license must meet the general standards
in §§206.202 and 206.203 of the Act, and submit:

(1) the board required application form;

(2) payment of the required fee of $351.00, and additional
fees and surcharges as applicable; and

(3) required documentation, including, but not limited to:

(A) certified transcript verifying at least an Associate's
degree at a two or four year institution of higher education;

(B) certified transcript verifying completion of an edu-
cation program set forth in §185.4 of this chapter (relating to Education
Requirements);

(C) Professional or Work History Evaluation forms ver-
ifying practice as a Surgical Assistant for at least 2000 hours within the
last three years from the date of the application;

(D) current certification by a national certifying board
approved by the board;

(E) certified transcript of a surgical or first assistant ex-
amination set forth in §185.5 of this chapter (relating to Examinations);

(F) birth certificate or other similar proof of age;
(G) FBI/DPS Fingerprint Report;

(H) documentation of alternate name or name change,

(1) meet the general requirements as set forth in subsection
(a) of this section; and

(2) submit a completed application on the board approved
form and all additional documentation as required, with the exception
of an application fee.

§185.4. Education Requirements.

In addition to the education recognized in §206.203 of the Act, an ap-
plicant for licensure must complete:

(1) a Surgical Assistant program accredited by the Com-
mission on Accreditation of Allied Health Education Programs (CAA-

HEP);

(2) basic and clinical sciences coursework at a medical

school;

(3) a registered nurse first assistant program that is ap-
proved or recognized by the Texas Board of Nursing; or

(4) apost graduate clinical Physician Assistant program ac-
credited by the Accreditation Review Commission on Education for the
Physician Assistant, Inc. (ARC-PA), or by that Committee's predeces-
SOr Or SUCCESSOr.

$185.5.  Examinations.

The following examinations with a passing score are acceptable:

(1) American Board of Surgical Assistants;

(2) National Board of Surgical Technology and Surgical
Assisting (NBSTSA) formerly known as Liaison Council on Certifi-
cation for the Surgical Technologist (LCC-ST); or

(3) the National Surgical Assistant Association provided
that the exam was administered on or after March 29, 2003.

§185.6.  Procedural Rules for Licensure Applicants.

(a) Applications will be processed in accordance with
§206.209 of the Act.

(b) The Executive Director may offer to an applicant:

(1) the option to withdraw an application with missing
items, defects, omission, or other errors and re-submitting a corrected

if applicable;
(I) arrest records, if applicable;

(J) malpractice records, if applicable;

(K) treatment records for alcohol or substance use dis-
order or any physical or mental illness impacting the ability to practice,

application;
(2) a Remedial Plan;
(3) an Agreed Order; or

(4) other recommendations considered appropriate by the

board.

if applicable;
(L) military orders or DD214, if applicable; and

(M) any other documentation deemed necessary by the
board to process an application.

(b) Applications are valid for one year from the date of submis-
sion. The one-year period may be extended for the following reasons:

(1) delay in processing an application;

(2) referral to the Licensure Committee;

(3) unanticipated military assignments, medical reasons, or

(c) Applicants not approved for licensure by the Executive Di-
rector may within 20 days of notice of non-approval request to appear
before the Licensure Committee.

(1) If the applicant fails to take timely action, the applica-
tion for licensure shall be deemed withdrawn regardless of the board's
action.

(2) The applicant shall be notified of the board's final de-

(3) Anapplicant has 20 days from the date the notice of the
board's final decision to either accept the determination or request an

catastrophic events; or

(4) other extenuating circumstances.

appeal to the State Office of Administrative Hearings (SOAH).
§$185.7.

Temporary Licenses.
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(a) Temporary licenses will be issued in accordance with
§206.206 of the Act.

(b) Applicants must submit:

(1) aboard required application form; and
(2) the required fee of $50.00.

§185.8.  License Registration and Renewal.

(a) Within 90 days of a license being issued, it must be regis-
tered by:

(1) completing a board registration form; and

(2) submitting payment of the initial registration fee of
$561.00, and additional fees and surcharges as applicable.

(b) Subsequent registration will be biennially by:

(1) completing the renewal form;

(2) submitting payment of a biennial registration fee of
$557.00, and additional fees and surcharges as applicable; and

(3) completing biennial continuing education (CE) re-
quired under §185.9 of this chapter (relating to Biennial Continuing
Education (CE) Requirements).

(c) Failure to renew before the expiration date will result in
increased charges as follows:

(1) 1-90 days late -- renewal fee plus one half of the re-
newal fee; and

(2) 91 days-1 year late -- double the renewal fee.

(d) Failure to renew within one year after the expiration date
of the license will result in cancellation of the license.

§185.9.  Biennial Continuing Education (CE) Requirements.

(a) As part of registration renewal, a license holder must com-
plete 36 hours of continuing education (CE) in surgical assisting or in
courses that enhance the practice of surgical assisting as follows:

(b) 18 hours of formal courses that are:

(1) AMA/PRA Category I credited by an Accreditation
Council for Continuing Medical Education;

(2) Association of Surgical Technologists/ Association of
Surgical Assistants, the American Board of Surgical Assistants, or the
National Surgical Assistants Association approved,

(3) AOA Category 1-A credit approved by the American
Osteopathic Association; or

(4) Texas Medical Association approved.

(c) The formal hours of CE must:

(1) include 2 hours of medical ethics and/or professional
responsibility; and

(2) a course in human trafficking prevention approved by
the Texas Health and Human Services Commission must be completed.
The course will be credited toward the required medical ethics or pro-
fessional responsibility.

(d) The remaining hours may be composed of informal self-
study, attendance at hospital lectures or grand rounds not approved for

(1) Requests must be made in writing at least 30 days prior
to the expiration of the biennial renewal period for the following rea-
sons:

(A) catastrophic illness;

(B) military service of longer than one year's duration
outside the United States;

(C) licensee's residence of longer than one year's dura-
tion outside the United States; or

(D) other good cause.

(2) Exemptions are subject to the approval of the Executive
Director of the board and may not exceed two years.

§185.10. Relicensure.

(a) For a licensee who retired or surrendered their license (in-
cluding cancellation for non-payment) and who is seeking to be reis-
sued a license, the following is required:

(1) all statutory requirements for licensure must be met;

(2) application must be submitted and the required fee of
$351.00, and additional fees and surcharges, as applicable, must be

paid;

(3) the requirements of §185.3 of this chapter (relating to
General Requirements for Licensure) must be met;

(4) competency to resume practice must be demonstrated,

and

(5) other remediation required by the board must be com-
pleted.

(b) Applicants seeking relicensure under this section will be
reviewed and processed in accordance with §§164.151 and 164.152 of
the Medical Practice Act.

§185.11.

(a) In accordance with §206.313 of the Act, the Procedural
Rules in Chapter 179 of this title (relating to Procedural Rules) shall
apply, except to the extent those rules conflict with the Act, in which
case the Act controls.

Procedural Rules.

(b) The rules related to Complaints and Investigations in
Chapter 177 of this title (relating to Complaints and Investigations)
shall apply, except to the extent those rules conflict with the Act, in
which case the Act controls.

(c) The rules related to Disciplinary Guidelines and Sanctions
in Chapter 180 of this title (relating to Disciplinary Guidelines) shall
apply, except to the extent those rules conflict with the Act, in which
case the Act controls. Applicable rules for purposes of this subsection
include, but are not limited to:

(1) practice inconsistent with public health and welfare;

(2) unprofessional or dishonorable conduct;

(3) disciplinary actions by state boards and peer groups;

(4) aggravating and mitigating factors; and

(5) criminal convictions.

(d) The rules related to Compliance in Chapter 181 of this title
(relating to Compliance Program) shall apply, except to the extent those

formal CE, or case conferences and must be recorded in a manner that

rules conflict with the Act, in which case the Act controls.

can be easily transmitted to the board upon request.

(e) Exemptions for CE requirements.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404301

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 186. RESPIRATORY CARE
PRACTITIONERS

The Texas Medical Board (Board) proposes the repeal of current
Chapter 186, concerning Respiratory Care Practitioners §§186.1
- 186.14, §§186.16 - 186.30.

The Board also proposes new Chapter 186, concerning Medical
Radiologic Technology. This includes new Subchapter A, con-
cerning Texas Board of Medical Radiologic Technology, §§186.1
- 186.4; Subchapter B, concerning Medical Radiologic Tech-
nologist Certification, Registration, and Practice Requirements,
§§186.10 - 186.21; Subchapter C, concerning Non-Certified
Technician Registration and Practice Requirements, §§186.25
- 186.32; Subchapter D, concerning Hardship Exemptions
§186.40 and §186.41; Subchapter E, concerning Education
Programs and Instructor Requirements, §186.45; and Subchap-
ter F, concerning Procedural Rules, §186.50 and §186.51.

Also, the Board contemporaneously proposes the repeal of cur-
rent Chapter 194, concerning Medical Radiologic Technology.
This includes Subchapter A, concerning Certificate Holders,
Non-Certified Technicians, and Other Authorized Individuals Or
Entities, §§194.1 - 194.13, §§194.15 - 194.34.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 186 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new subchapters and sections are as follows:

SUBCHAPTER A. TEXAS BOARD OF MEDICAL RADIOLOGIC
TECHNOLOGY.

New §186.1, Definitions, defines words and terms used in new
Chapter 186.

New §186.2, Functions and Duties, explains the functions and
duties of the Board and its members.

New §186.3, Meetings, explains how Board meetings are con-
ducted.

New §186.4, Standing Committees, identifies and describes the
function of the 3 Standing Committees of the board, the Disci-
plinary Committee, Licensure Committee, and Education Com-
mittee.

SUBCHAPTER B. MEDICAL RADIOLOGIC TECHNOLOGIST
CERTIFICATION, REGISTRATION, AND PRACTICE RE-
QUIREMENTS.

New §186.10. General Requirements for Certification, outlines
the general requirements for an MRT certification.

New §186.11, Requirements for a Radiologist Assistant Certifi-
cate, outlines the requirements for certification as a Radiologist
Assistant.

New §186.12, Requirements for a General Medical Radiologic
Technologist Certificate, outlines the general requirements for
certification as a Medical Radiologic Technologist.

New §186.13, Requirements for a Limited Medical Radiologic
Technologist Certificate, outlines the limited requirements for
certification as a Medical Radiologic Technologist.

New §186.14, Current Clinical Practice, outlines the submission
of an applicant's professional or work history information for
board review when seeking certification.

New §186.15, Temporary Certificates, explains the requirements
and process to obtain a temporary Medical Radiologic Technol-
ogy Certificate.

New §186.16, Procedural Rules for Certificate Applicants, out-
lines the general requirements for Applicants to obtain a Medical
Radiologic Technology certification.

New §186.17, Recertification, outlines the requirements for a
certificate holder who has retired or who has surrendered their
certificate and is seeking reissuance of a certificate.

New §186.18, Certificate Registration and Renewal, outlines the
general requirements of certificate registration and renewal.

New §186.19, Biennial Continuing Education (CE) Require-
ments, explains the requirements regarding the Medical
Radiologic Technology biennial continuing medical education.

New §186.20, Scope of Practice, describes the dangerous and
hazardous procedures that may be performed as are specified
in §601.056 of the Act.

New §186.21, Professional Identification, explains the type of
certification which must be displayed at all times when perform-
ing procedures.

SUBCHAPTER C. NON-CERTIFIED TECHNICIAN REGISTRA-
TION AND PRACTICE REQUIREMENTS.

New §186.25, Non-Certified Technicians (NCTs), outlines spe-
cific documentation and payment of fee requirements that an
NCT must provide in order to qualify for a NCT certification.

New §186.26, Education Standards for Non-Certified Technician
(NCT), outlines specific educational standards as an applicant
for NCT licensure.

New §186.27, Procedural Rules for Non-Certified Technician
(NCT) Applicants, outlines the general requirements for an
applicant to obtain an NCT certification.

New §186.28, Renewal of Non-Certified Technician (NCT) Reg-
istration, outlines the general requirements for NCT registration
renewal.

New §186.29, Biennial Non-Certified Technician (NCT) Contin-
uing Education (CE) Requirements, explains the requirements
regarding the NCT's biennial continuing education.

New §186.30, Reissuance of Registration for Non-Certified
Technicians (NCTs), outlines the requirements for an NCT who
has retired or who has surrendered their registration and is
seeking to be reissued registration.

New §186.31, Limited Practice of Non-Certified Technicians
(NCTs), explains the parameters an NCT may not perform
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regarding a dangerous or hazardous procedure as defined by
§186.12 of this subtitle.

New §186.32, Professional Identification, states the requirement
that an NCT must display identification certification at all times
when performing procedures.

SUBCHAPTER D. HARDSHIP EXEMPTIONS.

New §186.40, Hardship Exemptions, explains the hardship ex-
emption qualifications that a practitioner or hospital may qualify
for if it meets specific outlined criteria.

New §186.41, Bone Densitometry Exemption, describes the
specific performance criteria for the practitioner, registered
nurse, physician assistant, certificate holder, or a certified den-
sitometry technologist regarding bone density using x-radiation.

SUBCHAPTER E. EDUCATION PROGRAMS AND INSTRUC-
TOR REQUIREMENTS.

New §186.45, Education Programs and Instructor Require-
ments, outlines the requirements of education programs and
instructors to be accredited for LMRT and NCT certification.

SUBCHAPTER F. PROCEDURAL RULES.

New §186.50, Procedural Rules, Procedural Rules, explains the
applicable rules applied to complaints and investigations, disci-
plinary guidelines and sanctions, and compliance in accordance
with §601.311 of the Act.

New §186.51, On-Going Reporting Requirements, explains
that a certificate holder or NCT must report any event listed
in §162.2(b)(1) through (7) of this title within 10 days after the
event.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of
the first five years these proposed repeal and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeal and new sections. For each year of the first five
years these proposed repeal and new sections will be in effect,
Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections’ applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/LXgDi1pYME. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication

22 TAC §§186.1 - 186.14, 186.16 - 186.30

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§186.1.  Purpose.
§186.2.  Definitions.
$186.3. Meetings and Committees.
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$186.4. Procedural Rules and Qualifications for Certificate Appli-
cants.

§186.5. Recertification.

$186.6. Biennial Renewal of Certificate.

§186.7. Temporary Permit.

$§186.8. Inactive Certificate.

§186.9. Reissuance of Certificate Following Revocation.

§186.10. Continuing Education Requirements.

§186.11.  Respiratory Care Practitioner Scope of Practice.

$186.12.  Tasks Not Permitted to be Delegated to a Respiratory Care
Practitioner.

§186.13. Identification Requirements.

§186.14. Physician Direction.

$186.16. Employment Guidelines.

§186.17.  Grounds for Denial of Certification and for Disciplinary
Action.

$186.18. Discipline of Respiratory Care Practitioners.

§186.19.  Administrative Penallties.

$186.20. Complaints.

§186.21. Investigations.

§186.22.  Impaired Respiratory Care Practitioners.

§186.23.  Third Party Reports to the Advisory Board.

$186.24.  Procedure.

$186.25. Compliance.

$§186.26. Voluntary Relinquishment or Surrender of Respiratory Care

Practitioner Certificate.

§186.27.  Duty to Report Certain Conduct to the Advisory Board.
§186.28.  Retired Certificate.

$186.29.  Report of Impairment on Registration Form.

§186.30. Exemption from Licensure for Certain Military Spouses.
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404302

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030
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CHAPTER 186. MEDICAL RADIOLOGIC
TECHNOLOGY

SUBCHAPTER A. TEXAS BOARD OF
MEDICAL RADIOLOGIC TECHNOLOGY
22 TAC §§186.1 - 186.4

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure. The new rules are also proposed
under the authority of the Texas Occupations Code Annotated
§601.0522.

No other statutes, articles or codes are affected by this proposal.

§186.1.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) ABHES--Accrediting Bureau of Health Education

Schools.

(2) Act--The Medical Radiologic Technologist Certifica-
tion Act, Texas Occupations Code, Chapter 601.

(3) Advisory Board--Texas Board of Medical Radiologic
Technology

(4) ARRT--The American Registry of Radiologic Technol-
ogists and its predecessor or successor organizations.

(5) ASRT--The American Society of Radiologic Technol-
ogists and its predecessor or successor organizations.

(6) CBRPA--Certification Board for Radiology Practi-
tioner Assistants.

(7) JRCCVT--The Joint Review Committee on Education
in Cardiovascular Technology.

(8) JRCERT--The Joint Review Committee on Education
in Radiologic Technology.

(9) JRCNMT--The Joint Review Committee on Educa-
tional Programs in Nuclear Medicine Technology.

(10) Limited Medical Radiologic Technologist
(LMRT)--A certificate holder who is limited to administer radiation to
only specific body areas. The areas are skull, chest, spine, extremities,
podiatric, chiropractic and cardiovascular.

(11) NMTCB--Nuclear Medicine Technology Certification
Board and its successor organizations.

(12) Non-certified Technician (NCT)--A person who has
completed a training program approved by the Advisory Board and
who is registered with the Advisory Board under this chapter.

(13) SACS--The Southern Association of Colleges and
Schools, Commission on Colleges.

(14) Sponsoring Institution--A hospital, educational, other
facility, or a division thereof, that offers or intends to offer a course of
study in medical radiologic technology.

§186.2.  Functions and Duties.

(a) In accordance with §601.052 of the Act, Advisory Board
duties and functions include:

(1) establishing standards for the practice of Medical Ra-
diologic Technology;

(2) regulating medical radiologic technologists and non-
certified technicians through certification and discipline;

(3) receiving complaints and investigating possible viola-
tions of the Act and the Advisory Board rules;

(4) reviewing, modifying, proposing, and adopting rules;

(5) considering, reviewing, and approving policy and
changes as necessary; and

(6) acting as a resource concerning proposed legislative
changes to reflect current medical and healthcare needs and practices.

(b) Individual Advisory Board members are required to:

(1) identify and disclose any conflicts of interest that may
interfere with carrying out their duties and functions or that may impede
their ability to be fair and impartial, and recuse from such matters;
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(2) comply with the Act;

(3) maintain the highest levels of professional and ethical
conduct, including, but not limited to:

(A) A board member shall not appear as an expert wit-
ness in any case in which a licensee of the board is a party and in which
the expert testimony relates to standard of care or professional malprac-
tice;

(B) A board member shall not appear in any adminis-
trative proceeding involving the exercise of the board's licensing or
disciplinary authority before the board or the State Office of Adminis-
trative Hearings (SOAH) in which proceeding a licensee of the board
is a party; and

(C) A board member shall refrain from making any
statement that implies that the board member is speaking for the board
if the board has not voted on an issue or unless the board has given the
board member such authority; and

(4) immediately disclose if they are subject to a non-disci-
plinary or disciplinary action by any health care facility or professional

licensing entity.

(c) Failure to comply with any of the requirements set forth in
the Act or this section will be reported to the Office of the Governor.

§186.3.  Meetings.

(a) Advisory Board meetings shall be conducted in compli-
ance with Texas Government Code, Chapter 551, and, to the extent
possible, pursuant to the provisions of Robert's Rules of Order Newly
Revised.

(b) Special meetings may be called by the presiding officer or
resolution of the Advisory Board.

(c) The Advisory Board may act only by majority vote of its
members present and voting. Proxy votes are not allowed.

§186.4.  Standing Committees.

The Standing Committees of the Advisory Board are as follows:

(1) Disciplinary Committee:

(A) reviews and makes recommendations to resolve
complaints, close investigations and dismiss cases, and hears com-

plainant appeals;
(B) recommends, reviews, and develops improvements

of the disciplinary process, rules, policies, and other related matters;
and

(C) receives reports on enforcement activities and sta-
tistical information.

(2) Licensure Committee:

(A) reviews applications and makes recommendations,
based on eligibility criteria, for certification of medical radiologic tech-

radiologic technologist or registration as a non-certified technician in
Texas; and

(B) reviews and makes recommendations for approval
or rescinding approval of medical radiologic technologist or non-certi-
fied technician education program curricula and instructors.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404303

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. MEDICAL RADIOLOGIC
TECHNOLOGIST CERTIFICATION,
REGISTRATION, AND PRACTICE
REQUIREMENTS

22 TAC §§186.10 - 186.21

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure. The new rules are also proposed
under the authority of the Texas Occupations Code Annotated
§601.0522.

No other statutes, articles or codes are affected by this proposal.

$186.10.  General Requirements for Certification.

(a) All applicants for certification must meet the requirements
in §601.105 of the Act and submit:

(1) the board required application form;

(2) payment of the required fee and additional fees and sur-
charges as applicable:

(A) Radiologist Assistant fee of $140.00;

(B) General or Limited Medical Radiologic Technolo-
gist fee of $80.00;

(C) Temporary General or Temporary Limited Medical
Radiologic Technologist fee of $30.00;

nologists and non-certified technicians;

(B) recommends, reviews, and develops changes to the
licensure process, rules, policies, and other related matters as neces-

sary; and

(C) maintains communication with medical radiologic
technologist programs.

(3) Education Committee:

(A) reviews and makes recommendations concerning
educational and training requirements for certification as a medical

(D) Non-Certified Radiologic Technician fee of $60.00;

and
(3) required documentation including, but not limited to:
(A) an educational transcript;
(B) a current national certification;
(C) a certified transcript of specialty examination
scores;

(D) a birth certificate or other similar proof of age;
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(E) Professional or Work History Evaluation forms

(relating to General Requirements for Certification) and the require-

demonstrating or relating to the practice of radiologic technology for

ments listed in §601.105 of the Act.

the preceding five years from the date of the application;

(F) National Practitioner Data Bank/Health Integrity

(b) To qualify for a limited certificate, an applicant must meet
at least one of the following requirements:

and Protection Data Bank report (NPDB-HIPDB), if applicable;
(G) FBI/DPS Fingerprint Report;

(H) documentation of alternate name or name change,
if applicable;
(I) arrest records, if applicable;

(J) malpractice records, if applicable;

(K) treatment records for alcohol or substance use dis-

(1) the successful completion of a limited program and suc-
cessful completion of exam as set out in subsections (c) and (d) of this
section; or

(2) current licensure, certification, or registration as an
LMRT in another state, the District of Columbia, or a territory of the
United States of America.

(c) Acceptable limited certificate programs training individu-
als to perform limited radiologic procedures must:

order or any physical or mental illness impacting the ability practice, if
applicable;

(L) military orders or DD214, if applicable;

(M) evidence of passage of the Texas Jurisprudence ex-
amination with at least a score of 75; and

(N) any other documentation deemed necessary by the
board to process an application.

(b) Applications are valid for one year from the date of submis-
sion. The one-year period can be extended for the following reasons:

(1) delay in processing an application;

(2) referral to the Licensure Committee;

(3) unanticipated military assignments, medical reasons, or
catastrophic events; or

(4) other extenuating circumstances.

(¢) In accordance with Texas Occupations Code, Chapter 55,
military service members, veterans, and spouses must:

(1) meet the general requirements as set forth in subsection
(a) of this section; and

(2) submit a completed application on the board-approved
form and all additional documentation as required, with the exception

(1) be accredited by JRCERT, ABHES, or SACS (or other
regional accrediting entities) to offer a limited curriculum in radiologic
technology; or

(2) be accredited by JRCCVT to offer a curriculum in in-
vasive cardiovascular technology.

(d) Limited certificate examinations.

(1) Accepted examinations for limited certificates are:

(A) ARRT limited scope of practice in radiography ex-
aminations for:

(i) skull;

(ii) _chest;

(iii) _ spine;

(iv) _extremities;

(v) _ chiropractic (spine and extremities); and

(vi) podiatric (podiatry); or

(B) Cardiovascular Credentialing International inva-
sive registry examination for cardiovascular; or

(C) a limited radiography examination accepted for li-
censure in another state

of the application fee.

§186.11.  Requirements for a Radiologist Assistant Certificate.
Applicants for a Radiologist Assistant Certificate must meet the
requirements listed in §186.10 of this chapter (relating to Gen-
eral Requirements for Certification) and the requirements listed in
§601.002(b-10) of the Act.

$186.12.  Requirements for a General Medical Radiologic Technolo-
gist Certificate.

(a) Applicants for a General Medical Radiologic Technologist
certificate must meet the requirements listed in §186.10 of this chapter
(relating to General Requirements for Certification) and the require-
ments listed in §601.105 of the Act.

(b) To qualify for a general certificate, an applicant must meet
at least one of the following requirements:

(1) current ARRT certification as a registered technologist,
radiographer, radiation therapist, or nuclear medicine technologist; or

(2) current NMTCB certification as a nuclear medicine
technologist.

§186.13.  Requirements for a Limited Medical Radiologic Technolo-

gist Certificate.
(a) Applicants for a Limited Medical Radiologic Technologist
Certificate must meet the requirements listed in §186.10 of this chapter

(2) Eligibility for an ARRT limited scope of practice in ra-
diography examination requires the applicant to:

(A) request and obtain Advisory board authorization;

and

(B) provide the Advisory Board with documents show-
ing completion of either:

(i) an approved limited program; or

(ii) education components necessary for the appro-
priate limited scope of practice in radiography examination signed by
the program director or registrar.

(3) Authorization by the Advisory Board allows for three
attempts to successfully pass the ARRT limited scope of practice in
radiography examination with a score of 75.

(4) The minimum acceptable score for a cardiovascular
limited certificate is 70.

(5) If an ARRT examinee does not successfully meet the
requirements of paragraph (3) of this section, they must:

(A) complete a board-approved continuing education
course of at least 60 hours from an approved limited program; and
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(B) seek authorization from the Advisory Board to be
allowed one more attempt to pass with a score of 75 within one year. If
they do not pass the extra attempt, they are ineligible for that particular
limited certificate.

§186.14. Current Clinical Practice.

(a) All applicants must submit professional or work history
evaluations demonstrating or relating to the practice as a medical ra-
diologic technologist in the preceding five years from the date of ap-
plication. "Current clinical practice" may be demonstrated by:

(1) currently practicing medical radiologic technology in-
volving treatment of persons;

(2) enrollment as a student at an acceptable approved med-
ical radiologic technology school; or

(3) appointment as an active teaching faculty member at an
acceptable approved medical radiologic technology school.

(b) The Executive Director may offer to an applicant that can-
not demonstrate current clinical practice as a medical radiologic tech-
nologist within the last three years from the date of application:

(1) a supervised temporary certificate as set forth in
§186.15 of this chapter (relating to Temporary Certificates);

(2) remedial clinical education including, but not limited
to, enrollment as a student at an acceptable approved medical radio-
logic technology school or other structured program approved by the

Advisory Board; or

(3) other remedial measures necessary to ensure protection
of the public and minimal competency of the applicant to safely prac-
tice.

§186.15.

(a) Applicants for a Temporary Medical Radiologic Technol-
ogy (TMRT) Certificate or a Temporary Limited Medical Radiologic
Technology (TLMRT) Certificate must meet the requirements in
§601.102 of the Act.

(b) A TMRT or TLMRT certificate may be issued to an appli-

Temporary Certificates.

cant:

(1) who is qualified for a certificate, subject to terms and
conditions that require board approval,

(2) who has satisfied the requirements of §186.10 of this
chapter (relating to General Requirements for Certification), with the
exception of completion of the national certification or specialty exam-
ination; or

(3) who must remedy current clinical practice issues set
forth in §186.13 of this chapter (relating to Requirements for a Lim-
ited Medical Radiologic Technologist Certificate).

(c) In order to be determined eligible for a temporary certifi-
cate to remedy a current clinical practice issue under §186.13 of this
chapter, an applicant must be supervised by a general certificate holder
or licensed practitioner, as defined by §601.002 of the Act, who:

(1) has an unrestricted license or certificate in Texas;

(2) has no pending investigation;

(3) is not a relative or family member;

(4) has never had a license or certificate revoked, sus-
pended, restricted, or cancelled for cause; and

(5) meets any other eligibility criteria established by the
Advisory Board.

(d) Duration of Temporary Certificates is as follows:

(1) TMRT - one year, with no renewal or reapplication; and

(2) TLMRT - six months, with no renewal or reapplication.

(e) Temporary certificates shall terminate upon:

(1) issuance of a full license; or

(2) violation of conditions of a temporary certificate.

§186.16. Procedural Rules for Certificate Applicants.

(a) Applications will be processed in accordance with
§601.105 of the Act.

(b) The Executive Director may offer to an applicant:

(1) the option to withdraw an application with missing
items, defects, omissions, or other errors and resubmit a corrected

application;
(2) a Remedial Plan;
(3) an Agreed Order; or

(4) other recommendations considered appropriate by the
board.

(c) Applicants not approved for certification by the Executive
Director may, within 20 days of notice of non-approval, request to ap-
pear before the Licensure Committee.

(1) If the applicant fails to take timely action, the appli-
cation for certification shall be deemed withdrawn regardless of the
board's action.

(2) The applicant shall be notified of the board's final de-
termination.

(3) An applicant has 20 days from the date of the notice of
the board's final decision to either accept the determination or request
an appeal to the State Office of Administrative Hearings (SOAH).

$186.17.  Recertification.

(a) For a certificate holder who retired or surrendered their cer-
tificate (including cancellation for non-payment) and who is seeking to
be reissued a certificate, the following is required:

(1) all statutory requirements for certification must be met;

(2) application must be submitted and the required fee and
additional fees and surcharges, as applicable, must be paid;

(3) the requirements of §186.10 of this chapter (relating to
General Requirements for Certification) must be met;

(4) competency to resume practice must be demonstrated;

and

(5) other remediation prescribed by the Advisory Board
must be completed.

(b) In accordance with §601.305, applicants seeking recertifi-
cation under this section will be reviewed and processed in accordance
with §§164.151 and 164.152 of the Medical Practice Act.

§186.18. Certificate Registration and Renewal.

(a) Certificate holders must renew the registration of their cer-
tificate on a biennial basis by:

(1) completing a board renewal form;

(2) submitting payment of the applicable biennial registra-
tion fee;
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(A) if Radiologist Assistant, fee of $100.00, and addi-
tional fees and surcharges as applicable;

(B) if General or Limited Medical Radiologic Techni-
cian, fee of $66.00, and additional fees and surcharges as applicable;

(3) verifying and updating information related to their on-
line verification;

(4) completing biennial Continuing Education (CE) re-

(2) For an RA, MRT, or LMRT who holds another health
profession Texas license, registration, or certification may use the CE
hours for the other license, registration, or certification, if the hours
meet the requirements of this subsection, including human trafficking
prevention, if applicable:

(A) no more than three hours credit during a renewal
period for a cardiopulmonary resuscitation course or basic cardiac life
support course,

quired under §186.19 of this chapter (relating to Biennial Continuing
Education (CE) Requirements); and

(5) providing other relevant information requested by
board staff.

(b) Failure to renew before a certificate's expiration date will

(B) no more than six hours credit during a renewal pe-
riod for an advanced cardiac life support course;

(C) no more than six hours credit for attendance in tu-
mor conferences (limited to six hours), in-service education and train-
ing offered or sponsored by Joint Commission-accredited or Medicare

result in increased charges as follows:

(1) 1-90 days late--renewal fee plus one half of the renewal

fee; and

(2) 91 days-1 year late--double the renewal fee.

(3) Failure to renew within one year after the expiration
date of the certificate will result in cancellation of the certificate.

§186.19. Biennial Continuing Education (CE) Requirements.
(a) As part of registration renewal, a certificate holder must
complete Continuing Education (CE) each biennium as follows:

(1) For a radiologist assistant:

(A) aminimum of 23 hours in activities designated for
Category A or A+ credits by ARRT as a Recognized Continuing Edu-
cation Evaluation Mechanism (RCEEM) or RCEEM+; and

(B) a course in human trafficking prevention approved
by the Executive Commissioner of the Texas Health and Human Ser-
vices Commission.

(2) For a General Medical Radiologic Technologist

GMRT):

(A) a minimum of 24 hours, at least 12 hours of which
must be in activities designated for Category A or A+ credits by
ARRT as a Recognized Continuing Education Evaluation Mechanism
(RCEEM) or RCEEM+, and any remaining credits may be composed
of self-study or courses that are recorded and verifiable upon request

by the board; and
(B) a course in human trafficking prevention approved

by the Executive Commissioner of the Texas Health and Human Ser-
vices Commission.

(3) For a Limited Medical Radiologic Technologist

LMRT):

(A) aminimum of 18 hours, at least nine of which must
be in activities designated for Category A or A+ credits by ARRT as

certified hospitals; and

(D) no more than six hours for teaching in a program
accredited by a board recognized accrediting organization.

(c) Military service members have the same CE requirements
but are allowed extensions in accordance with Chapter 55.003 of the
Texas Occupations Code, as applicable.

(d) CE Carry Forward:

(1) For RAs or MRTs, a maximum of 48 credit hours may
be carried forward.

(2) For LMRTs, a maximum of 24 hours may be carried
forward.

(3) The human trafficking prevention credit cannot be car-
ried forward.

(4) Credits cannot be carried forward or applied more than
two years following the period in which they are earned.

(e) Exemptions for CE requirements.

(1) Requests must be made in writing at least 30 days prior
to expiration of the biennial renewal period for the following reasons:

(A) catastrophic illness;

(B) military service of longer than one year's duration
outside the United States;

(C) licensee's residence of longer than one year's dura-
tion outside the United States; or

(D) other good cause.

(2) Exemptions are subject to the approval of the Executive
Director of the board and may not exceed two years.

§186.20. cccc.

(a) Dangerous and hazardous procedures may only be per-
formed by those individuals specified in §601.056 of the Act, unless

a Recognized Continuing Education Evaluation Mechanism (RCEEM)

otherwise indicated below.

or RCEEM+, and any remaining credits may be composed of self-study
or courses that are recorded and verifiable upon request by the board;
and

(B) a course in human trafficking prevention approved
by the Executive Commissioner of the Texas Health and Human Ser-
vices Commission.

(b) Other CE that may be counted are:

(1) For an RA or MRT who renewed an ARRT certificate
during the current biennial renewal period may use those CE credits,
except for human trafficking prevention credit.

(b) Dangerous procedures are:

(1) nuclear medicine studies to include positron emission

tomography (PET);

(2) administration of radio-pharmaceuticals, not including
preparation or dispensing except as regulated under the authority of the
Texas State Board of Pharmacy;

(3) radiation therapy, including simulation, brachytherapy,
and all external radiation therapy beams including Grenz rays:

(4) Computed Tomography (CT) or any variation thereof;
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(5) interventional radiographic procedures, including an-
giography; in addition to individuals specified in §601.056 of the Act
an LMRT with a cardiovascular category certificate may perform these;

(6) fluoroscopy; in addition to individuals specified in
§601.056 of the Act, an LMRT with a cardiovascular category certifi-
cate may perform these; and

(7) cineradiography (including digital acquisition tech-
niques); in addition to individuals specified in §601.056 of the Act, an
LMRT with a cardiovascular category certificate may perform these.

(c) Hazardous procedures are:

(1) conventional tomography;

(2) skull radiography, excluding anterior-posterior/poste-
rior-anterior (AP/PA), lateral, Townes, Caldwell, and Waters views;

(3) portable x-ray equipment;

(4) spine radiography, excluding AP/PA, lateral and lateral
flexion/extension views;

(5) shoulder girdle radiographs, excluding AP and lateral
shoulder views, AP clavicle, and AP scapula;

(6) pelvic girdle radiographs, excluding AP or PA views;

(7) sternum radiographs;

(8) radiographic procedures which utilize contrast media;

and

(9) pediatric radiography, excluding extremities; in addi-
tion to the individuals specified under §601.056 of the Act an LMRT
with the appropriate category certification may perform these. Pedi-
atric studies must be performed with radioprotection so that proper col-
limation and shielding is utilized during all exposure sequences.

(d) Mammography may only be performed in compliance with
federal and state law specific to mammography, including Mammog-
raphy Quality Safety Act and Texas Radiation Control Program.

(¢) LMRTs may perform hazardous procedures if within the
scope of their certification.

(f)  Only an LMRT who holds a limited certificate in the cardio-
vascular category may perform procedures using contrast media and/or
ionizing radiation for imaging a disease or condition of the cardiovas-

cular system.
§186.21.

Professional Identification.

Identification indicating certification type must be displayed at all times
when performing procedures.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404304

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER C. NON-CERTIFIED
TECHNICIAN REGISTRATION AND PRACTICE
REQUIREMENTS

22 TAC §§186.25 - 186.32

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure. The new rules are also proposed
under the authority of the Texas Occupations Code Annotated
§601.0522.

No other statutes, articles or codes are affected by this proposal.

§186.25.  Non-Certified Technicians (NCT5).

(a) A person who is not legally authorized under §601.101
of the Act or is exempt from certification under §§601.151 through
601.157 of the Act may intentionally use radiologic technology only if
they submit the following to the Advisory Board:

(1) the board-required application form;

(2) payment of the required fee of $60.00, and additional
fees and surcharges as applicable; and

(3) required documentation, including but not limited to:

(A) evidence of completion of a board approved NCT

program;
(B) birth certificate or other similar proof of age;

(C) Professional or Work History Evaluation forms
demonstrating or relating to the practice of radiologic technology for
the preceding five years from the date of the application;

(D) FBI/DPS Fingerprint Report;

(E) documentation of alternate name or name change,
if applicable;
(F) training program transcript, if requested;

(G) arrest records, if applicable;

(H) malpractice records, if applicable;

(I) treatment records for alcohol or substance use disor-
der or any physical or mental illness impacting the ability practice, if

applicable;
(J) military orders or DD214, if applicable;

(K) evidence of passage of Texas Jurisprudence exam-
ination with at least a score of 75; and

(L) any other documentation deemed necessary by the
board to process an application.

(b) Applications are valid for one year from the date of submis-
sion. The one-year period can be extended for the following reasons:

(1) delay in processing an application;

(2) referral to the Licensure Committee;

(3) unanticipated military assignments, medical reasons, or
catastrophic events; or

(4) other extenuating circumstances.

(¢) In accordance with Texas Occupations Code, Chapter 55,
military service members, veterans, and spouses must:
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(1) meet the general requirements as set forth in subsection
(a) of this section; and

(2) submit a completed application on the board-approved
form and all additional documentation as required, with the exception
of the application fee.

§186.26. Education Standards for Non-Certified Technician (NCT).
(a) Placement on the Non-Certified Technician (NCT) registry

requires successful completion of an approved program of 120 total

classroom hours with the following minimum requirements:

(1) radiation safety and protection for the patient, self and
others--22 classroom hours;

(2) image production and evaluation--24 classroom hours;

and

(3) radiographic equipment maintenance and opera-
tion--16 classroom hours including at least 6 hours of quality control,
darkroom, processing, and Texas Regulations for Control of Radiation;
and

(4) anatomy and radiologic procedures of the:

(A) skull (5 views: Caldwell, Townes, Waters, AP/PA,
and lateral)--10 classroom hours;

(B) chest--8 classroom hours;

(C) spine--8 classroom hours;

(D) abdomen, not including any procedures utilizing

(a) Non-Certified Technicians (NCTs) must renew the regis-
tration of their registration on a biennial basis by:

(1) completing a board renewal form;

(2) submitting payment of a biennial registration fee of
$56.00, and additional fees and surcharges, as applicable;

(3) veritying and updating information related to their on-
line verification;

(4) completing biennial Continuing Education (CE)
required under §186.29 of this chapter (relating to Biennial Non-Cer-
tified Technician (NCT) Continuing Education (CE) Requirements);
and

(5) providing other relevant information requested by
board staff.

(b) Failure to renew before a registration's expiration date will
result in increased charges as follows: 1 day-1 year late--$50.00.

(c) Failure to renew within one year after the expiration date
of the registration will result in cancellation of the NCT registration.

§186.29.  Biennial Non-Certified Technician (NCT) Continuing Edu-
cation (CE) Requirements.

(a) A Non-Certified Technician (NCT) must complete 12
hours of continuing education each biennium as follows:

(1) aminimum of 6 hours in activities designated for Cate-
gory A or A+ credits by ARRT as a Recognized Continuing Education

contrast media--4 classroom hours;

(E) upper extremities--14 classroom hours;

(F) lower extremities--14 classroom hours.

(b) The training program hours must be live, in-person, and
directed by an approved instructor.
§186.27. Procedural Rules for Non-Certified Technician (NCT) Ap-

plicants.
(a) Applications will be processed in accordance with
§601.105 of the Act.

(b) The Executive Director may offer to an applicant:

(1) the option to withdraw an application with missing
items, defects, omissions, or other errors and resubmit a corrected

application;
(2) a Remedial Plan;
(3) an Agreed Order; or

(4) other recommendations considered appropriate by the

board.

(c) Applicants not approved for registration by the Executive
Director may, within 20 days of notice of non-approval, request to ap-
pear before the Licensure Committee.

(1) If the applicant fails to take timely action, the appli-
cation for registration shall be deemed withdrawn regardless of the
board's action.

(2) The applicant shall be notified of the board's final de-
termination.

(3) An applicant has 20 days from the date of the notice of
the board's final decision to either accept the determination or request
an appeal to the State Office of Administrative Hearings (SOAH).

§186.28.  Renewal of Non-Certified Technician (NCT) Registration.

Evaluation Mechanism (RCEEM) or RCEEM+;

(2) a course in human trafficking prevention approved by
the Executive Commissioner of the Texas Health and Human Services
Commission; and

(3) the remaining credits may be composed of self-study or
courses and made available upon board request.

(b) A maximum of 12 hours may be carried forward, except
the human trafficking prevention credit cannot be carried forward. The
credits cannot be carried forward or applied more than two years fol-
lowing the period in which they are earned.

(¢) Exemptions for CE requirements.

(1) Requests must be made in writing at least 30 days prior
to expiration of the biennial renewal period for the following reasons:

(A) catastrophic illness;

(B) military service of longer than one year's duration
outside the United States;

(C) licensee's residence of longer than one year's dura-
tion outside the United States; or

(D) other good cause.

(2) Exemptions are subject to the approval of the Executive
Director of the board and may not exceed two years.

§186.30. Reissuance of Registration for Non-Certified Technicians
(NCT3).

(a) For a Non-Certified Technician (NCT) who retired or sur-
rendered their registration (including non-payment) and who is seeking
to be reissued registration, the following is required:

(1) all statutory requirements for certification must be met;

(2) an application must be submitted and the required fee
and additional fees and surcharges, as applicable, must be paid;
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(3) the requirements of §186.10 of this chapter must be

met;

(4) competency to resume practice must be demonstrated;

and
(5) other remediation prescribed by the Advisory Board
must be completed.

(b) Applicants seeking reissuance of registration under this
section will be reviewed and processed in accordance with §§164.151
and 164.152 of the Medical Practice Act.

$186.31.  Limited Practice of Non-Certified Technicians (NCT5).

A Non-Certified Technician (NCT) may not perform a radiologic pro-
cedure identified as dangerous or hazardous, as defined by §186.20 of
this chapter (relating to Scope of Practice).

$§186.32.  Professional Identification.

Identification indicating NCT status must be displayed at all times
when performing procedures.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404305

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER D. HARDSHIP EXEMPTIONS
22 TAC §186.40, §186.41

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure. The new rules are also proposed
under the authority of the Texas Occupations Code Annotated
§601.0522.

No other statutes, articles or codes are affected by this proposal.

§186.40. Hardship Exemptions.

(a) A hospital, federally qualified health center (FQHC) as de-
fined by 42 U.S.C. §1396d, or practitioner may qualify for a hardship
exemption from employing an MRT, LMRT, or NCT for the following
reason(s):

(1) inability to attract or retain a MRT, LMRT, or NCT
when the practitioner's practice, FQHC, or hospital is located in a
county with a population of less than 50,000;

(2) the practitioner's practice, FQHC, or hospital is more
than 200 highway miles from the nearest approved school of medical
radiologic technology;

(3) the approved school(s) of medical radiologic technol-
ogy has a waiting list of school applicants due to a lack of faculty or
space for a training program;

(4) the practitioner's, FQHC's, or hospital's need exceeds
the number of graduates from the nearest approved school(s) of medical
radiologic technology; or

(5) emergency conditions have occurred during the 90 days
immediately prior to making application for the hardship exemption.

(b) To obtain a hardship exemption, the hospital, FQHC, or
practitioner must submit the following, in addition to meeting the re-
quirements of §601.203 of the Act:

(1) completed board approved application form notating
the basis for the hardship;

(2) payment of the required $30.00 fee and additional fees
and surcharges as applicable;

(3) DPS/FBI fingerprint report for individuals who will
perform the radiologic procedures; and

(4) any other information deemed necessary to process an
application.

(c) If granted, a hardship exemption is valid for one year and
must be reapplied for annually.

(d) No more than seven individuals will be allowed to perform
radiologic procedures under the hardship exemption, if granted.

§186.41.

Bone Densitometry Exemption.

Bone densitometry using x-radiation may be performed by:

(1) a practitioner;

(2) aregistered nurse or physician assistant;

(3) a certificate holder; or

(4) acertified densitometry technologist who meets the fol-
owing:

—_

(A) in good standing with the International Society for
Clinical Densitometry (ISCD);

(B) has successfully completed the ARRT bone density

exam; or

(C) has at least 20 hours of documented training as fol-

lows:

(i) 16 hours using bone densitometry equipment uti-
lized x-radiation; and

(ii)) 4 hours of radiation safety and protection train-

ing.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404306

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢
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SUBCHAPTER E. EDUCATION PROGRAMS
AND INSTRUCTOR REQUIREMENTS
22 TAC §186.45

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure. The new rules are also proposed
under the authority of the Texas Occupations Code Annotated
§601.0522.

No other statutes, articles or codes are affected by this proposal.

§186.45. Education Programs and Instructor Requirements.

(a) General certificate education programs must be accredited
by an accrediting body recognized by:

(1) the Council for Higher Education Accreditation, in-
cluding but not limited to the JRCNMT; or

(2) the United States Secretary of Education, including but
not limited to JRCERT, ABHES, or SACS.

(b) General requirements for LMRT and NCT education pro-
gram approval includes submission of the following by the program
director:

(1) completed board-approved application form;

(2) required fee of $500.00 and additional fees and sur-
charges as applicable;

(3) other documentation deemed necessary to process an
application.
(c) Program directors of LMRT education programs must sub-
mit evidence of current accreditation by:

(1) JRCERT, ABHES, or SACS to offer a limited curricu-
lum in radiologic technology; or

(2) JRCCVT to offer a curriculum in invasive cardiovascu-
lar technology.
(d) Program directors of NCT education programs must sub-
mit documentation of the following board forms with any required sup-
porting documentation:

(1) Program General Information;

(2) Program Outline and Curriculum,;

(3) Program Equipment and Safety Compliance;

(4) Program Director and Instructors;

(5) Program Student Education File;

(6) Texas Workforce Commission form, and if approval
has not been granted by the Texas Higher Education Coordinating
Board, a letter or documentation from the Texas Workforce Com-
mission, Career Schools and Colleges Section, indicating that the
proposed training program has complied with or has been granted
exempt status under Texas Education Code, Chapter 132; and

(7) Program Attestation.

(e) Requirements for NCT Instructors.
(1) In accordance with §601.052 of the Act, an individual
may apply to be approved as a NCT instructor by submitting the fol-
lowing:

(A) aboard approved application form;

(B) required fee of $50.00 and additional fees and sur-
charges as applicable;

(C) documents regarding qualifications, including;

(i) current MRT certification;

(i) current LMRT certification (not a temporary cer-
tificate) in the same area as the proposed area of instruction; or

(iii) _ current licensure for practitioners; and

(D) other information deemed necessary to process an
application.
(2) Approval as an NCT instructor must be obtained at least

30 days before providing any instructional services in a board-approved
NCT training program.

(f) Other standards for programs and instructors are:

(1) Approval must be obtained before beginning a program
or acting as an instructor.

(2) Approval of a training program or as an NCT instructor
is valid for three years. The program or instructor may reapply for

approval.

(3) A program director must report the following to the
board within 30 days after the event:

(A) any change of address of the program;

(B) any change in status of approved instructors or pro-
gram director(s); and

(C) any change in accreditation status.

(4) Programs must retain copies of program records for five

years.

(5) Applications for approval are considered by the Exec-
utive Director. If a program or instructor is not approved, they may
appeal for reconsideration by the Education Committee of the board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404307

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER F. PROCEDURAL RULES

22 TAC §186.50, §186.51

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure. The new rules are also proposed
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under the authority of the Texas Occupations Code Annotated
§601.0522.

No other statutes, articles or codes are affected by this proposal.

§186.50.  Procedural Rules.
(a) In accordance with §601.311 of the Act, the Procedural

Rules in Chapter 179 of this title shall apply, except to the extent those

rules conflict with the Act, in which case the Act controls.

(b) The rules related to Complaints and Investigations in

Chapter 177 of this title shall apply, except to the extent those rules

conflict with the Act, in which case the Act controls.

(c) The rules related to Disciplinary Guidelines and Sanctions
in Chapter 180 of this title shall apply, except to the extent those rules
conflict with the Act, in which case the Act controls. Applicable rules
for purposes of this subsection include, but are not limited to:

(1) practice inconsistent with public health and welfare;

(2) unprofessional or dishonorable conduct;

(3) disciplinary actions by state boards and peer groups;

(4) aggravating and mitigating factors; and

(5) criminal convictions.

(d) The rules related to Compliance in Chapter 181 of this title
shall apply, except to the extent those rules conflict with the Act, in
which case the Act controls.

§186.51.  On-Going Reporting Requirements.

A certificate holder or NCT must report any event listed in §162.2(b)(1)
through (7) of this title (relating to Profile Updates) to the board within
10 days after the event.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404308

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢
CHAPTER 187. PROCEDURAL RULES

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 187, concerning Procedural Rules. This includes
Subchapter A, concerning General Provisions and Definitions,
§§187.1 - 187.9; Subchapter B, concerning Informal Board Pro-
ceedings, §§187.10, 187.11, 187.13 - 187.16, 187.18 - 187.21;
Subchapter C, concerning Formal Board Proceedings at SOAH,
§§187.22 - 187.31, and §187.33; Subchapter D, concerning
Formal Board Proceedings, §§187.35 - 187.37, 187.39 and
§187.42; Subchapter E, concerning Proceedings Relating to
Probationers, §§187.43 - 187.45; Subchapter F, concerning
Temporary Suspension and Restriction Proceedings, §§187.55 -
187.62; Subchapter G, concerning Suspension by Operation Of
Law, §§187.70 - 187.72; Subchapter H, concerning Imposition

of Administrative Penalty, §§187.75 - 187.82; Subchapter |, con-
cerning Proceedings for Cease and Desist Orders, §187.83 and
§187.84; and Subchapter J, concerning Procedures Related
to Out-Of-Network Health Benefit Claim Dispute Resolution,
§§187.85 - 187.89.

The Board also proposes new Chapter 187, concerning Respira-
tory Care Practitioners. This includes Subchapter A, concerning
Texas Board of Respiratory Care, §§187.1 - 187.4; Subchapter
B, concerning Certification and Registration, §§187.10 - 187.17;
Subchapter C, concerning Practice Requirements, §187.20;
Subchapter D, concerning Board Processes and Procedures,
§187.25 and §187.26.

Also, the Board contemporaneously proposes the repeal of cur-
rent Chapter 186, concerning Respiratory Care Practitioners,
§§186.1 - 186.14 and §§186.16 - 186.30.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, the repeal of Chapter 187 is more
efficient than proposing multiple amendments to make the re-
quired changes.

The proposed new subchapters and sections are as follows:
SUBCHAPTER A. TEXAS BOARD OF RESPIRATORY CARE.
New §187.1, Definitions, defines terms used in new Chapter 187.

New §187.2, Functions and Duties, explains the functions and
duties of the Board and its members.

New §187.3, Meetings, explains how Board meetings are con-
ducted.

New §187.4, Standing Committees, identifies and describes the
function of the 2 Standing Committees of the Advisory Board,
the Discipline and Ethics Committee and Licensure Committee.

SUBCHAPTER B. CERTIFICATION AND REGISTRATION.

New §187.10, General Requirements for Certification, outlines
the general requirements for licensure for a Respiratory Care
Practitioners certification.

New §187.11, Current Clinical Practice, outlines the submission
of an applicant's professional or work history information for
board review when seeking certification.

New §187.12, Temporary Permits, explains the requirements
and process for a temporary Respiratory Care Practitioners per-
mit.

New §187.13, Procedural Rules for Certificate Applicants, out-
lines the general requirements for applicants to obtain a Respi-
ratory Care Practitioners certification.

New §187.14, Recertification, outlines the requirements for a
certificate holder who has retired or who has surrendered their
certificate and is seeking reissuance of a certificate.

New §187.15, Certificate Registration and Renewal, outlines the
general requirements of certificate registration and renewal.

New §187.16, Biennial Continuing Education (CE) Require-
ments, explains the requirements regarding the Respiratory
Care Practitioners biennial continuing education.

New §187.17, Inactive Certificate, describes the status of being
placed on inactive status in accordance with §604.156 of the Act
and the requirements to obtain recertification under §187.14 of
this subchapter.
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SUBCHAPTER C. PRACTICE REQUIREMENTS.

New §187.20, On-Going Reporting Requirements, explains the
requirements related to a Respiratory Care Practitioner licensed
by the Advisory Board to report any event listed in §162.2(b)(1)
through (7) of this title within 10 days after the event.

SUBCHAPTER D. BOARD PROCESSES AND PROCEDURES.

New §187.25, Procedural Rules, explains the applicable rules
applied to complaints and investigations, disciplinary guidelines
and sanctions, and compliance in accordance with §604.209 of
the Act.

New §187.26, Consequences of Criminal Conviction, states that
licensing and disciplinary matters or arrest and criminal history
will be evaluated consistent with Chapter 53 of the Texas Occu-
pations Code.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/cqenXh72VF. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

SUBCHAPTER A. GENERAL PROVISIONS
AND DEFINITIONS
22 TAC §§187.1 - 187.9

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$187.1.  Purpose and Scope.

$187.2.  Definitions.

§$187.3.  Computation of Time.

$187.4. Agreement to be in Writing.

§187.5.  National Practitioner Data Bank (NPDB).
$187.6.  Appearances.

§187.7.  Conduct and Decorum.

§187.8.  Subpoenas.

§187.9.  Board Actions.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404309

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. INFORMAL BOARD
PROCEEDINGS
22 TAC §§187.10, 187.11, 187.13 - 187.16, 187.18 - 187.21

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$§187.10.  Purpose.

$187.11.  Transfer to Legal Division.

§187.13.  Informal Board Proceedings Relating to Licensure Eligibil-
ity.

§187.14.  Informal Resolution of Disciplinary Issues Against a Li-
censee

$187.15.  Investigation and Collection of Information.

$187.16.  Informal Show Compliance (ISC) Information and Notices.
§187.18.  ISC Scheduling, Process and Procedures.

§187.19.  Resolution by Agreed Order:

§$187.20. Board Action on Agreed Orders.

§187.21.  Board and District Review Committee Members Participa-
tion.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,

2024.

TRD-202404438

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER C. FORMAL BOARD
PROCEEDINGS AT SOAH
22 TAC §§187.22 - 187.31, 187.33

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides

authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$§187.22.  Purpose.

$187.23.  General Provisions.

§187.24.  Pleadings.

$187.25.  Notice of Adjudicative Hearing.
§187.26.  Service in SOAH Proceedings.
$187.27.  Written Answers in SOAH Proceedings and Default Orders.
$§187.28.  Discovery.

§$187.29. Mediated Settlement Conferences.
§187.30.  Reporter and Transcripts.
§187.31.  Evidence.

§187.33.  Proposals for Decision.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.

TRD-202404439

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER D. FORMAL BOARD
PROCEEDINGS
22 TAC §§187.35 - 187.37, 187.39, 187.42

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§$187.35.  Presentation of Proposal for Decision.

§$187.36.  Interlocutory Appeals for Certification of Questions.
$187.37.  Board Action on Proposal for Decision.

§187.39. Costs of Administrative Hearings.

§187.42.  Recusals.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.
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TRD-202404440

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER E. PROCEEDINGS RELATING
TO PROBATIONERS
22 TAC §§187.43 - 187.45

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§$187.43.  Proceedings for the Modification/Termination of Agreed
Orders and Disciplinary Orders.

§$187.44.  Probationer Show Compliance Proceedings.

$187.45.  Probationer Appearances.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.

TRD-202404441

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER F. TEMPORARY SUSPENSION
AND RESTRICTION PROCEEDINGS
22 TAC §§187.55 - 187.62

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$§187.55.  Purpose.

§187.56.  Convening a Disciplinary Panel.

$§187.57.  Charge of the Disciplinary Panel.
$187.58.  Procedures before the Disciplinary Panel.

$187.59.  Evidence.

$§187.60. Temporary Suspension or Restriction Without Notice or
Hearing.

$§187.61. Ancillary Proceeding.

§$187.62.  Continuing Threat Constitutes A Danger to the Public.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.

TRD-202404442

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ L4 ¢

SUBCHAPTER G. SUSPENSION BY
OPERATION OF LAW
22 TAC §§187.70 - 187.72

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§187.70.  Purposes and Construction.

§187.71.  Hearing before a Panel of Board Representatives.
§$187.72.  Decision of the Panel.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.

TRD-202404443

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ L4 ¢

SUBCHAPTER H. IMPOSITION OF
ADMINISTRATIVE PENALTY
22 TAC §§187.75 - 187.82

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
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duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§187.75.  Purposes and Construction.

§187.76.  Notice of Intention to Impose Administrative Penalty, Re-
sponse.

$187.77.  Payment of the Administrative Penalty.

$187.78.  Written Response.

$§187.79.  Personal Appearance at an ISC.

§187.80. Imposition of Administrative Penalty.

§187.81.  Reports of Imposition of Administrative Penalty.

$187.82.  Unpaid Administrative Penalties.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.

TRD-202404444

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER I. PROCEEDINGS FOR CEASE
AND DESIST ORDERS
22 TAC §187.83, §187.84

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§187.83.  Proceedings for Cease and Desist Orders.

$187.84.  Violation of Cease and Desist Orders.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.

TRD-202404445

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER J. PROCEDURES RELATED
TO OUT-OF-NETWORK HEALTH BENEFIT
CLAIM DISPUTE RESOLUTION

22 TAC §§187.85 - 187.89

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$§187.85.  Purpose and Construction.

$187.86.  Scope.

$187.87.  Definitions.

$187.88.  Complaint Process and Resolution.

§187.89. Notice of Availability of Mandatory Mediation.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.

TRD-202404446

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ L4 ¢
CHAPTER 187. RESPIRATORY CARE

PRACTITIONERS
SUBCHAPTER A. TEXAS BOARD OF
RESPIRATORY CARE

22 TAC §§187.1 - 187.4

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle, and estab-
lish rules related to licensure. The new rules are also proposed in
accordance with the requirements §604.0522 and §604.052(a).

No other statutes, articles or codes are affected by this proposal.

§187.1.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) AARC--The American Association for Respiratory

Care.

(2) Act--The Respiratory Care Practitioners Act, Texas Oc-
cupations Code, Chapter 604.
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(3) Advisory Board--Texas Board of Respiratory Care.

(4) Directing physician--A physician including a qualified
medical director licensed by the Medical Board that directs a Texas
state-certified respiratory care practitioner in the practice of respiratory
care.

(5) Educational accrediting body--Commission on Accred-
itation for Respiratory Care (CoARC), or other such organization ap-
proved by the Advisory Board in accordance with §604.054 of the Act.

(6) Formal training--Completion of an organized edu-
cational activity in respiratory care procedures recognized by the

(C) A board member should refrain from making any
statement that implies that the board member is speaking for the board
if the board has not voted on an issue or unless the board has given the
board member such authority.

(4) immediately disclose if they are subject to a non-disci-
plinary or disciplinary action by any health care facility or professional

licensing entity.

(c) Failure to comply with any of the requirements set forth in
the Act or this section will be reported to the Office of the Governor.

§187.3.  Meetings.

Advisory Board.

(7)  Medical Practice Act--Texas Occupations Code, Title
3, Subtitle B, as amended.

(8) NBRC--National Board for Respiratory Care, Inc.

(9) Respiratory care--The treatment, management, control,
diagnostic evaluation, and or care of patients who have deficiencies and
abnormalities associated with the cardiorespiratory system, in conjunc-
tion with the provisions of §604.003 of the Act. Respiratory care does
not include the delivery, assembly, set up, testing, and demonstration
of respiratory care equipment upon the order of a licensed physician.
Demonstration is not to be interpreted as the actual patient assessment
and education, administration, or performance of the respiratory care

procedure(s).
§187.2.  Functions and Duties.

(a) In accordance with §604.052 of the Act, Advisory Board
duties and functions include:

(1) establishing standards for the practice of respiratory

care;

(2) regulating respiratory care practitioners through certifi-
cation and discipline;

(3) receiving complaints and investigating possible viola-
tions of the Act and the Advisory Board rules;

(4) reviewing, modifying, proposing, and adopting rules;

(5) considering, reviewing, and approving policy and
changes as necessary; and

(6) acting as resource concerning proposed legislative
changes to reflect current medical and healthcare needs and practices.

(b) Individual Advisory Board members are required to:

(1) identify and disclose any conflicts of interest that may
interfere with in carrying out their duties and functions or that may im-
pede their ability to be fair and impartial, and recuse from such matters;

(2) comply with the Act;

(3) maintain the highest levels of professional and ethical
conduct, including, but not limited to:

(A) A board member shall not appear as an expert wit-
ness in any case in which a licensee of the board is a party and in which
the expert testimony relates to standard of care or professional malprac-
tice;

(B) A board member shall not appear in any adminis-
trative proceeding involving the exercise of the board's licensing or
disciplinary authority before the board or the State Office of Adminis-
trative Hearings (SOAH) in which proceeding a licensee of the board

is a party;

(a) Advisory Board meetings are conducted in accordance
with the Texas Government Code, Chapter 551, and, to the extent
possible, pursuant to the provisions of Robert's Rules of Order Newly
Revised.

(b) Special meetings may be called by the presiding officer or
resolution of the Advisory Board.

(c) The Advisory Board may act only by majority vote of its
members present and voting. Proxy votes are not allowed.

§187.4. Standing Committees.

The Standing Committees of the Advisory Board are as follows:

(1) Discipline and Ethics Committee:

(A) reviews and makes recommendations to resolve
complaints, close investigations, and dismiss cases, and hears com-
plainant appeals;

(B) recommends, reviews, and develops improvements
of the disciplinary process, rules, policies, and other related matters;
and

(C) receives reports on enforcement activities and sta-
tistical information.

(2) Licensure Committee:

(A) reviews applications and makes recommendations,
based on eligibility criteria, for certification of respiratory care practi-
tioners;

(B) recommends, reviews, and develops changes to the
licensure process, rules, policies, and other related matters as neces-

sary; and

(C) maintains communication with Texas respiratory
care programs.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,

2024.

TRD-202404311

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. CERTIFICATION AND
REGISTRATION
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22 TAC §§187.10 - 187.17

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle, and estab-
lish rules related to licensure. The new rules are also proposed in
accordance with the requirements §604.0522 and §604.052(a).

No other statutes, articles or codes are affected by this proposal.

§187.10.  General Requirements for Certification.

(a) All applicants for a certificate must meet the requirements
in §604.104 of the Act, and submit:

(1) the board required application form;

(2) payment of the required fee, and additional fees and
surcharges, as applicable:

(A) Respiratory care practitioner fee of $125.00; and

(B) Temporary respiratory care practitioner fee of

$55.00;

(3) required documentation including, but not limited to:

(A) Certification of Graduation form;

(B) certified transcript of examination scores;

(C)  birth certificate or other similar proof of age;

(D) current NBRC verification;

(E) Professional or Work History Evaluation forms
demonstrating or relating to the practice of respiratory care for the
preceding five years from the date of the application;

(F) National Practitioner Data Bank/Health Integrity
and Protection Data Bank report (NPDB-HIPDB);

(G) FBI/DPS Fingerprint Report;

(H) documentation of alternate name or name change,
if applicable;
(I) arrest records, if applicable;

(J) malpractice records, if applicable.

(K) treatment records for alcohol or substance use dis-
order or any physical or mental illness impacting the ability to practice,

if applicable;
(L) military orders or DD214, if applicable;

(M) evidence of passage of the Texas Jurisprudence ex-

(1) meet the general requirements as set forth in subsection
(a) of this section; and

(2) submit a completed application on the board approved
form and all additional documentation as required, with the exception
of the application fee.

§187.11.

(a) All applicants must submit professional or work history
evaluations demonstrating or relating to the practice as a respiratory
care practitioner in the preceding five years from the date of applica-
tion. "Current clinical practice" may be demonstrated by:

Current Clinical Practice.

(1) currently practicing as a respiratory care practitioner in-
volving treatment of persons;

(2) enrollment as a student in an acceptable approved res-
piratory care program; or

(3) appointment as an active teaching faculty member in an
acceptable approved respiratory care program.

(b) The Executive Director may offer to an applicant that can-
not demonstrate current clinical practice as a respiratory care practi-
tioner within the last three years from date of application:

(1) a supervised temporary permit as set forth in §187.12
of this subchapter (relating to Temporary Permits);

(2) remedial clinical education including, but not limited
to, enrollment as a student at an acceptable respiratory care program
approved by the Advisory Board; or

(3) other remedial measures necessary to ensure protection
of the public and minimal competency of the applicant to safely prac-
tice.

§187.12.  Temporary Permits.

(a) Applicants for a temporary permit must meet the require-
ments in §§604.107 and 604.108 of the Act.

(b) Temporary permits may be issued to an applicant:

(1) whois qualified for a full certificate, subject to the terms
and conditions that require Advisory Board approval;

(2) who has completed the requirements of §187.10 of this
subchapter (relating to General Requirements for Certification), with
the exception of the national certification examination; or

(3) who must remedy current clinical practice issues set
forth in §187.11 of this subchapter (relating to Current Clinical Prac-

tice).

(c) In order to be determined eligible for a temporary permit
to remedy a current clinical practice issue under §187.11 of this sub-

amination with at least a score of 75; and

(N) any other documentation deemed necessary by the
board to process an application.

(b) Applications are valid for one year from the date of submis-
sion. The one-year period can be extended for the following reasons:

(1) delay in processing an application;

(2) referral to the Licensure Committee;

(3) unanticipated military assignments, medical reasons, or
catastrophic events; or

(4) other extenuating circumstances.

(¢) In accordance with Texas Occupations Code, Chapter 55,
military service members, veterans, and spouses must:

chapter, an applicant must be supervised by a licensed physician or
respiratory care practitioner who:

(1) has an unrestricted license in Texas;

(2) has no pending investigation;

(3) is not a relative or family member;

(4) has never had a license revoked, suspended, restricted,
or cancelled for cause; and

(5) meets any other eligibility criteria established by the
Advisory Board.

(d) The duration of a temporary permit is no longer than 12
months from the date of issuance.

(e) Temporary permits will be terminated upon:
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(1) issuance of a certificate; or

(2) violation of conditions of a temporary permit.

§187.13  Procedural Rules for Certificate Applicants.
(a) Applications will be processed in accordance with
§604.105 of the Act.

(b) The Executive Director may offer to an applicant:

(1) the option to withdraw an application with missing
items, defects, omissions, or other errors and resubmit a corrected

application;
(2) a Remedial Plan;
(3) an Agreed Order; or

(4) other recommendations considered appropriate by the

board.

(c) Applicants not approved for certification by the Executive
Director may, within 20 days of notice of non-approval, request to ap-
pear before the Licensure Committee.

(1) If the applicant fails to take timely action, the applica-
tion for certification shall be deemed withdrawn regardless of the Ad-
visory Board's action.

(2) The applicant shall be notified of the Advisory Board's
final determination.

(3) An applicant has 20 days from the date of the notice of

(5) providing other relevant information requested by
board staff.

(b) Failure to renew before a certificate's expiration date will
result in increased charges as follows:

(1) 1-90 days late -- renewal fee plus one half of the re-
newal fee; and

(2) 91 days-1 year late -- double the renewal fee.

(c) Failure to renew within one year after the expiration date
of the certificate will result in cancellation of the certificate.

$§187.16.  Biennial Continuing Education (CE) Requirements.

(a) As part of registration renewal, a certificate holder must
complete 24 contact hours of Continuing Education (CE) during the
biennial renewal period.

(1) Of'the 24 hours, at least 12 contact hours of traditional
courses must be completed. For purposes of this rule:

(A) "Traditional CE" is defined in accordance with the
AARC and must be approved, recognized, accepted, or assigned as
CE credit by a professional organization or association (such as TSRC,
NBRC or AARC) or offered by a federal, state, or local government
entity.

(B) "Non-traditional CE" is defined in accordance with
the AARC and must be approved, recognized, accepted, or assigned as
CE credit by a professional organization or association (such as TSRC,

the Advisory Board's final decision to either accept the determination

NBRC or AARC) or offered by a federal, state, or local government

or request an appeal to the State Office of Administrative Hearings

entity.

(SOAH).

§187.14.  Recertification.
(a) For a certificate holder who retired or surrendered their li-

(2) Of the required contact hours, a course in human traf-
ficking prevention approved by the Executive Commissioner of the
Texas Health and Human Services Commission must be completed.

cense (including cancellation for non-payment) and who is seeking to

The course may satisfy the required two contact hours on the topic of

be recertified, the following is required:

(1) all statutory requirements for licensure must be met;

(2) the application must be submitted and the required fee
of $125.00, and additional fees and surcharges, as applicable, must be

paid;

(3) the requirements of §187.10 of this subchapter (relating
to General Requirements for Certification) must be met;

(4) competency to resume practice must be demonstrated;

and

(5) other remediation required by the Advisory Board must
be completed.

(b) In accordance with §604.2011 of the Act, applicants seek-

ethics.

(3) Passage of NBRC, BRPT, NAECB or ACLS creden-
tialing or proctored examination can be used as CE but only once every
three renewal periods.

(4) Atleast two contact hours must be on the topic of ethics.
The ethics hours may be completed via traditional courses or non-tra-
ditional courses.

(5) All CE courses must be relevant to the practice of res-
piratory care and be approved, recognized, or assigned credit by a pro-
fessional organization or governmental entity.

(6) A respiratory care practitioner who teaches or instructs
a CE course or a course in a respiratory care educational program ac-
credited by COARC or another accrediting body approved by the Ad-

ing recertification under this section will be reviewed and processed in

visory Board shall be credited one contact hour in non-traditional CE

accordance with §§164.151 and 164.152 of the Medical Practice Act.

for each contact hour actually taught. CE credit will be given only once

$§187.15.  Certificate Registration and Renewal.
(a) Certificate holders must renew the registration of their cer-
tificate on a biennial basis by:

(1) completing a board renewal form;

(2) submitting payment of a biennial registration fee of
$106.00, and additional fees and surcharges, as applicable;

(3) verifying and updating information related to their on-
line verification;

(4) completing biennial Continuing Education (CE)
required under §187.16 of this subchapter (relating to Biennial Con-

for teaching a particular course.

(b) Military service members have the same CE requirements
but are allowed extensions in accordance with Chapter 55.003 of the
Texas Occupations Code, as applicable.

(c) Exemptions for CME requirements.

(1) Requests must be made in writing at least 30 days prior
to expiration of the biennial renewal period for the following reasons:

(A) catastrophic illness;

(B) military service of longer than one year's duration
outside the United States;

tinuing Education (CE) Requirements); and
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(C) licensee's residence of longer than one year's dura-

tion outside the United States; or

(D) other good cause.

(2) Exemptions are subject to the approval of the Executive

Director of the board and may not exceed two years.
§187.17.  Inactive Certificate.

(a) In accordance with §604.156 of the Act, a certificate may

be placed on inactive status.

(b) Inactive status cannot exceed three years, after which the
certificate will be automatically canceled.

(c) To reactivate within three years, an applicant must meet all
the requirements of §604.156(b) of the Act and §187.10 of this sub-
chapter (relating to General Requirements for Certification).

(d) After a certificate has been cancelled, an applicant must
meet all requirements under §187.14 of this subchapter (relating to Re-
certification) to obtain recertification.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404312

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER C. PRACTICE REQUIRE-
MENTS
22 TAC §187.20

The new rule is proposed under the authority of the Texas Occu-
pations Code Annotated, §153.001, which provides authority for
the Board to recommend and adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine; and enforce this subtitle, and establish
rules related to licensure. The new rule is also proposed in ac-
cordance with the requirements §604.0522 and §604.052(a).

No other statutes, articles or codes are affected by this proposal.

§187.20. On-Going Reporting Requirements.

A certificate holder must report any event listed in §162.2(b)(1) through
(7) of this title (relating to Physician Supervision of a Student Physician
Assistant) to the Advisory Board within 10 days after the event.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404314

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER D. BOARD PROCESSES AND
PROCEDURES
22 TAC §187.25, §187.26

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle, and estab-
lish rules related to licensure. The new rules are also proposed in
accordance with the requirements §604.0522 and §604.052(a).

No other statutes, articles or codes are affected by this proposal.

§187.25.  Procedural Rules.

(a) In accordance with §604.209 of the Act, the Procedural
Rules in Chapter 179 of this title shall apply, except to the extent those
rules conflict with the Act, in which case the Act controls.

(b) The rules related to Complaints and Investigations in
Chapter 177 of this title shall apply, except to the extent those rules
conflict with the Act, in which case the Act controls.

(c) The rules related to Disciplinary Guidelines and Sanctions
in Chapter 180 of this title shall apply, except to the extent those rules
conflict with the Act, in which case the Act controls. Applicable rules
for purposes of this subsection include but are not limited to:

(1) practice inconsistent with public health and welfare;

(2) unprofessional or dishonorable conduct;

(3) disciplinary actions by state boards and peer groups;

(4) aggravating and mitigating factors; and

(5) criminal convictions.

(d) The rules related to Compliance in Chapter 181 of this title
shall apply, except to the extent those rules conflict with the Act, in
which case the Act controls.

§187.26. Consequences of Criminal Conviction.

In accordance with §604.058 of the Act, licensing and disciplinary mat-
ters or arrest and criminal history will be evaluated consistent with
Chapter 53 of the Texas Occupations Code.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404315

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢
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CHAPTER 188. PERFUSIONISTS

22 TAC §§188.1 - 188.15, 188.17 - 188.24, 188.26, 188.28 -
188.30

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 188, concerning Perfusionists, §§188.1 - 188.15,
188.17 - 188.24, 188.26, 188.28 - 188.30.

The Board also proposes new Chapter 188, concerning Perfu-
sionists, §§188.1 - 188.14.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 188 is more effi-
cient than proposing multiple amendments to make the required
changes.

The proposed new sections are as follows:
New §188.1, Definitions, defines terms used in new Chapter 188.

New §188.2, Meetings, explains how Advisory Committee meet-
ings are conducted.

New §188.3, General Requirements for Licensure, outlines the
general licensure requirements for a Texas Perfusionist license.

New §188.4, Educational Requirements, explains the educa-
tional requirements recognized in §603.254 of the Act, and com-
pletion of an educational program accepted by the American
Board of Cardiovascular Perfusion (ABCP) for examination pur-
poses.

New §188.5, Competency Examinations, explains the perfusion
examination and credentialing requirements for licensure.

New §188.6, Procedural Rules for Licensure Applicants, ex-
plains the procedure by which the Executive Director may offer
an applicant in order for the applicant to obtain licensure.

New §188.7, Provisional Licenses, explains the requirements
and process for provisional licensure.

New §188.8, Supervision Standards, describes the require-
ments of a supervising licensee.

New §188.9, License Registration and Renewal, outlines the
general requirements of licensure registration and renewal.

New §188.10, Biennial Continuing Education (CE) Require-
ments, explains the license holder's course requirements
regarding completion of CE and exemptions.

New §188.11, Relicensure, describes the requirements for a li-
censee who has retired or surrendered their license and seeks
to be re-licensed.

New §188.12, Code of Ethics, explains the requirements that a
Perfusionist must conform to regarding all state and federal laws,
rules, and professional standards.

New §188.13, On-Going Reporting Requirements, states that
perfusionists must report any event listed in §162.2(b)(1) through
(7) of this title to the board within 10 days after the event.

New §188.14, Procedural Rules, explains the applicable rules
applied to complaints and investigations, disciplinary guidelines
and sanctions, and compliance in accordance with §603.401 of
the Act.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will

be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeals and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.
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(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.

(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/eEuTmOfpCg. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §603.151, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.
No other statutes, articles or codes are affected by this proposal.

§188.1.  Purpose.

§188.2.  Definitions.

$188.3.  Meetings.

§188.4.  Qualifications for Licensure.

$188.5.  Procedural Rules for Licensure Applicants.
$188.6. Licensure Documentation.

$188.7.  Provisional Licensed Perfusionists.

$188.8.  Temporary Licensure.

§188.9. License Renewal.

$188.10. Code of Ethics.

$188.11.  Perfusionist Scope of Practice.

$§188.12.  Supervision.

$§188.13.  Grounds for Denial of Licensure and for Disciplinary Ac-
tion.

§188.14.  Discipline of Perfusionists.

§188.15.  Disciplinary Guidelines.

§188.17. Complaint Procedure Notification.
$188.18.  Investigations.

$188.19.  Third Party Reports to the Board.
$188.20. Impaired Perfusionists.

§188.21.  Procedure.

§188.22.  Compliance.

$188.23.  Construction.

§188.24.  Continuing Education.

$188.26. Exemption from Registration Fee for Retired Perfusionists

Providing Voluntary Charity Care.

$188.28.  Exemption from Registration Fee for Retired Perfusionists.
$188.29.  Voluntary Relinquishment or Surrender of a License.
$188.30.  Exemption from Licensure for Certain Military Spouses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404323

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢
22 TAC §§188.1 - 188.14

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §603.151, which provides authority
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure and registration of the license. The
new rules are also proposed under the authority of §153.0015(a);
and in accordance with the requirements of Texas Government
Code, §2001.039, which requires a state agency to review and
consider its rules for readoption, readoption with amendments,
or repeal every four years. No other statutes, articles or codes
are affected by this proposal.

$188.1.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Act -- Texas Occupations Code, Chapter 603.

(2) Medical Practice Act -- Texas Occupations Code, Title
3, Subtitle B, as amended.

§188.2.  Meetings.

Advisory Committee meetings shall be conducted in compliance with
§603.057 of the Act; Texas Government Code, Chapter 551; and to the
extent possible, pursuant to the provisions of Robert's Rules of Order

Newly Revised.
§188.3.  General Requirements for Licensure.

(a) All applicants for a license must meet the general standards
in Chapter 603, Subchapter F, of the Act, and submit:

(1) the board required application form;

(2) payment of the required fee of $180.00, and applicable
fees and surcharges, as applicable;

(3) required documentation including, but not limited to:

(A) an educational transcript;

(B) a certified transcript of examination scores;

(C) a current national certification;

(D) abirth certificate or other similar proof of age;

(E) Professional or Work History Evaluation forms
demonstrating or relating to the practice of perfusion for the preceding
5 years from the date of the application;

(F) National Practitioner Data Bank/Health Integrity
and Protection Data Bank report (NPDB-HIPDB);

(G) FBI/DPS Fingerprint Report;

(H) documentation of alternate name or name change,
if applicable;

(I) arrest records, if applicable;
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(J) malpractice records, if applicable.

(K) treatment records for alcohol or substance use dis-
order or any physical or mental illness impacting the ability to practice,

if applicable;
(L) military orders or DD214, if applicable;

(M) evidence of passage of Texas Jurisprudence exam-
ination with at least a score of 75; and

(N) any other documentation deemed necessary by the
board to process an application.

(b) Applications are valid for one year from the date of submis-
sion. The one-year period may be extended for the following reasons:

(1) delay in processing an application;

(2) referral to the Licensure Committee;

(3) unanticipated military assignments, medical reasons, or
catastrophic events; or

(4) other extenuating circumstances.

(¢) In accordance with Texas Occupations Code, Chapter 55,
military service members, veterans, and spouses must:

(1) meet the general requirements as set forth in subsection

(2) The applicant shall be notified of the board's final de-
termination.

(3) An applicant has 20 days from the date of the notice of
the board's final decision to either accept the determination or request
an appeal to the State Office of Administrative Hearings (SOAH).

§188.7.  Provisional Licenses.

(a) A provisional license applicant must meet general stan-
dards in §603.257 of the Act.

(b) Applications for a provisional license will be processed in
accordance with §§603.259 and 603.302 of the Act.

(c) Applicants must:

(1) submit board required application form;

(2) pay the required fee of $180.00, and additional fees and
surcharges, as applicable;

(3) meet the general requirements as set forth in this §188.3
of this chapter (relating to General Requirements for Licensure), with
the exception of exam scores and national certification; and

(4) submit any other required documentation deemed nec-
essary to process an application, including proof of a qualified super-
visor.

(a) of this section; and

(2) submit a completed application on the board approved

(d) An applicant who fails the ABCP examination may retake
the examination no more than four times.

form and all additional documentation as required, with the exception
of the application fee.

$188.4.  Educational Requirements.

In addition to the education requirements recognized in §603.254 of the
Act, completion of an educational program accepted by the American
Board of Cardiovascular Perfusion (ABCP) for examination purposes

is also acceptable.
§188.5. Competency Examinations.

(a) A perfusion examination administered by the American
Board of Cardiovascular Perfusion (ABCP) with a passing score is ac-

ceptable.

(b) An applicant must demonstrate a credential as a Certified
Clinical Perfusionist (CCP) within 3 years immediately preceding the

date of application.
§188.6.  Procedural Rules for Licensure Applicants.

(a) Applications will be processed in accordance with Chapter
603 of the Act.

(b) The Executive Director may offer to an applicant:

(1) the option to withdraw an application with missing
items, defects, omission or other errors and resubmit a corrected

§188.8.  Supervision Standards.

In addition to the requirements in §603.259 of the Act, the supervising
licensee must:

(1) have an unrestricted license in Texas;

(2) have no pending investigation;

(3) not be a relative or family member;

(4) have never had a licensed revoked, suspended, re-
stricted or cancelled for cause; and

(5) meet any other eligibility criteria established by the

board.

§188.9. License Registration and Renewal.

(a) Licensees must renew the registration of their license on a
biennial basis by:

(1) completing a board renewal form;

(2) submitting payment of a biennial registration fee of
$362.00, and additional fees and surcharges, as applicable; and

(3) completing biennial continuing education (CE) re-
quired under §188.10 of this chapter (relating to Biennial Continuing

application;
(2) aRemedial Plan;
(3) an Agreed Order; or

(4) other recommendations considered appropriate by the

board.

(c) Applicants not approved for licensure by the Executive Di-
rector may, within 20 days of notice of non-approval, request to appear
before the Licensure Committee.

(1) If the applicant fails to take timely action, the applica-
tion for licensure shall be deemed withdrawn regardless of the board's
action.

Education (CE) Requirements); and

(4) providing other relevant information requested by
board staff.

(b) Failure to renew before a license's expiration date will re-
sult in increased charges as follows:

(1) 1-90 days late -- renewal fee plus one quarter of the
renewal fee; and

(2) 91 days-1 year late -- renewal fee plus one half of the
renewal fee.

(c) Failure to renew within one year after the expiration date
of the certificate will result in cancellation of the certificate.
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§188.10. Biennial Continuing Education (CE) Requirements.
(a) As part of registration renewal, a license holder must com-

In accordance with §603.151 of the Act, perfusionists must conform to
all state and federal laws, rules, and professional standards.

plete Continuing Education (CE) as follows:

(1) completion of a course in human trafficking prevention
approved by the Executive Commissioner of the Texas Health and Hu-
man Services Commission; and

(2) completion of the annual ABCP certification CE re-
quirements; or

(3) complete 30 hours of CE as follows:

(A) fifteen hours designated as ABCP approved;

(B) completion of 40 cases as the Primary Perfusion-
ist for Cardiopulmonary bypass (instructor or primary), ECMO, VAD,
Isolated Limb Perfusion, or VENO-VENO bypass.

(b) Documentation of CEs claimed must be maintained and
produced upon request by the board.

(c) Military service members are subject to the same CE re-
quirements but are allowed extensions in accordance with §55.003 of
the Texas Occupations Code, if applicable.

(d) Carry forward of CE credit is allowed as follows:

(1) excess hours earned in a biennium can only be applied
to the immediately following biennial requirements; and

(2) no hours can be carried forward past a single renewal

period.
(e) Exemptions for CE requirements.

(1) Requests must be made in writing at least 30 days prior
to expiration of the biennial renewal period for the following reasons:

(A) catastrophic illness;

(B) military service of longer than one year's duration
outside the state;

(C) licensee's residence of longer than one year's dura-
tion outside the United States; or

(D) other good cause.

(2) Exemptions are subject to the approval of the Executive
Director of the board and may not exceed two years.

§188.11.  Relicensure.

(a) For a licensee who retired or surrendered their license (in-
cluding cancellation for non-payment) and is seeking to be relicensed,
the following is required:

(1) all statutory requirements for licensure must be met;

(2) application must be submitted and the required fee of
$180.00, and additional fees and surcharges, as applicable, must be

paid,

(3) the requirements of §188.3 of this chapter (relating to
General Requirements for Licensure) must be met;

(4) competency to resume practice must be demonstrated,;

and

(5) other remediation required by the board must be com-

pleted.

(b) Applicants seeking relicensure under this section will be
reviewed and processed in accordance with §§164.151 and 164.152 of
the Texas Occupations Code.

§188.12. Code of Ethics.

§188.13.  On-Going Reporting Requirements.

A license holder must report any event listed in §162.2(b)(1) through
(7) of this title (relating to Profile Updates) to the board within 10 days
after the event.

$188.14.  Procedural Rules.

(a) In accordance with §603.401 of the Act, the Procedural
Rules in Chapter 179 of this title (relating to Procedural Rules) shall
apply, except to the extent those rules conflict with the Act, in which
case the Act controls.

(b) The rules related to Complaints and Investigations in
Chapter 177 of this title (relating to Complaints and Investigations)
shall apply, except to the extent those rules conflict with the Act, in
which case the Act controls.

(c) The rules related to Disciplinary Guidelines and Sanctions
in Chapter 180 of this title (relating to Disciplinary Guidelines) shall
apply, except to the extent those rules conflict with the Act, in which
case the Act controls, including, but not limited to:

(1) practice inconsistent with public health and welfare;

(2) unprofessional or dishonorable conduct;

(3) disciplinary actions by state boards and peer groups;

(4) aggravating and mitigating factors; and

(5) criminal convictions.

(d) The rules related to Compliance in Chapter 181 of this title
(relating to Compliance Program) shall apply, except to the extent those
rules conflict with the Act, in which case the Act controls.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404324

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ L4 ¢
CHAPTER 189. COMPLIANCE PROGRAM

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 189, concerning Compliance Program, §§189.1 -
189.16.

The Board also proposes new Chapter 189, concerning Medical
Physicists, §§189.1 - 189.13.

Also, the Board contemporaneously proposes the repeal of
current Chapter 160, concerning Medical Physicists, §§160.1 -
160.5, §§160.7 - 160.31.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160-200, repeal of Chapter 189 is more effi-
cient than proposing multiple amendments to make the required
changes.
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The proposed new sections are as follows:
New §189.1, Definitions, defines terms used in new Chapter 189.

New §189.2, Meetings, explains how Advisory Committee meet-
ings are conducted.

New §189.3, General Requirements for Licensure, outlines the
general requirements and specific documentation necessary for
an applicant to obtain a Medical Physicist license.

New §189.4, Required References, explains the requirement for
an applicant to submit three professional references to obtain a
license.

New §189.5, Acceptable Education for Licensure, outlines the
applicant's eligibility requirements including specific educational
programs and degrees, as well as specified credit hours neces-
sary to apply for Medical Physicist licensure.

New §189.6, Specialty Examinations, details the specific exam-
ination in each specialty that the applicant must pass to obtain a
Medical Physicist license.

New §189.7, Current Clinical Practice, outlines the process of
submission of an applicant's professional or work history infor-
mation, demonstrating fulfillment of the minimum practice re-
quirements to apply for licensure as set forth under §602.207
of the Act.

New §189.8, Temporary License, explains the requirements and
process of the applicant to obtain a temporary Medical Physicist
license.

New §189.9, Procedural Rules for Licensure Applicants, states
that applications will be processed in accordance with Chapter
602 of the Act. The section also describes the Executive Direc-
tor's review of the licensure applications and the several options
which may be offered to the applicant.

New §189.10, Registration and Renewal of Certificate, details
the process of renewal of the registration of the licensee's license
on a biennial basis and the basis for cancellation of the certifi-
cate.

New §189.11, Biennial Continuing Education (CE) Require-
ments, describes the CE courses that the license holder is
required to complete biennially and the specified number of
hours. Exemptions for CE requirements are also detailed.

New §189.12, Reporting Requirements, states that a Medical
Physicist must report any event listed in §162.2(b)(1) through
(7) of this title within 10 days after the event.

New §189.13, Procedural Rules, describes the applicability of
Chapter 179, regarding Procedural Rules; Chapter 177, regard-
ing Complaints and Investigation; Chapter 180, regarding Dis-
ciplinary Guidelines and Sanctions; and Chapter 181, regarding
Compliance.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals and new sections are in effect, the public benefit
anticipated as a result of enforcing these proposed sections will
be to remove redundant language from rules, simplify the rules,
and make the rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect, there
will be no fiscal impact or effect on government growth as a re-
sult of enforcing the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals and new sections are in effect there
will be no probable economic cost to individuals required to com-
ply with these proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals and new sections and determined that for each
year of the first five years these proposed repeals and new sec-
tions will be in effect there will be no effect on small businesses,
micro businesses, or rural communities. The agency has con-
sidered alternative methods of achieving the purpose of these
proposed repeals and new sections and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals and new sections are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals and new sections;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals and new sections;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals and new sections; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals and new sections.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals and new sections will
be in effect, there will be no effect on local economy and local
employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals and new sections. For each year of the first
five years these proposed repeal and new sections will be in
effect, Mr. Freshour has determined the following:

(1) These proposed repeals and new sections do not create or
eliminate a government program.

(2) Implementation of these proposed repeals and new sections
does not require the creation of new employee positions or the
elimination of existing employee positions.

(3) Implementation of these proposed repeals and new sections
does not require an increase or decrease in future legislative
appropriations to the agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals and new sections do not create new
regulations.

(6) These proposed repeals and new sections do repeal existing
regulations as described above. These proposed new sections
do not expand or limit an existing regulation.

(7) These proposed repeals and new sections do not increase
the number of individuals subject to the sections' applicability.
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(8) These proposed repeals and new sections do not positively
or adversely affect this state's economy.

Comments on the proposal may be submitted using this link:
https://forms.office.com/g/VNDveErjnx. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

22 TAC §§189.1 - 189.13

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$§189.1.  Purpose and Scope.

$§189.2.  Definitions.

$189.3.  Responsibilities of Probationers.

$189.4.  Limitations on Physician Probationer's Practice.

$189.5.  Compliance Visits and Communications.

$189.6.  Probation Appearances.

$§189.7.  Modification/Termination Hearings.

$189.8.  Procedures Concerning Non-compliance.

$189.9.  Grounds for Temporary Suspension or Automatic Suspension

of Probationers.
$189.10. Drug Screens.

$189.11.  Process for Approval of Physicians, Other Professionals,
Group Practices and Institutional Settings.

$189.12.  Suspended licenses.
$189.13.  Investigative Reports.

§189.14.  Receipt of Probationer's Address of Record and Contact In-
formation.

§189.15.  Determination of Successful Completion of an Order.

§189.16. Monitoring, Proctoring, or Supervising Physician/Profes-
sional's Recommendation for Competency Assessment.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404330

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢
CHAPTER 189. MEDICAL PHYSICISTS

22 TAC §§189.1 - 189.16

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority

for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle; and estab-
lish rules related to licensure. The new rules are also proposed
under the authority of the Texas Occupations Code Annotated,
Chapter 602. No other statutes, articles or codes are affected by
this proposal.

§189.1.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--Texas Occupations Code, Chapter 602.
(2) Board--The Texas Medical Board.

§189.2.  Meetings.

Advisory Committee meetings shall be conducted in compliance with
§602.058 of the Act; Texas Government Code, Chapter 551; and to the
extent possible, pursuant to the provisions of Robert's Rules of Order

Newly Revised.
$189.3.

(a) All applicants for a license must meet the requirements in
§§602.203 and 602.207 of the Act, and submit:

General Requirements for Licensure.

(1) the board required application form;

(2) payment of the required fee of $130.00 for a single spe-
cialty, $50.00 for each additional specialty, and additional fees and sur-
charges as applicable; and

(3) required documentation, including but not limited to:

(A) an educational transcript;

(B) a current Board Certification;

(C) Professional Reference forms;

(D) a birth certificate or other similar proof of age;

(E) Professional or Work History Evaluation forms
demonstrating or relating to the practice of medical physics for the
preceding five years from the date of the application;

(F) National Practitioner Data Bank/Health Integrity
and Protection Data Bank report (NPDB-HIPDB);

(G) FBI/DPS fingerprint report;

(H) documentation of alternate name or name change,
if applicable;
(I) arrest records, if applicable;

(J) malpractice records, if applicable.

(K) treatment records for alcohol or substance use dis-
order or any physical or mental illness impacting the ability to practice,

if applicable;
(L) military orders or DD214, if applicable;

(M) evidence of passage of the Texas Jurisprudence Ex-
amination with at least a score of 75; and

(N) any other documentation deemed necessary by the
board to process an application.

(b) Applications are valid for one year from the date of submis-
sion. The one-year period may be extended for the following reasons:

(1) delay in processing an application;

(2) referral to the Licensure Committee;
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(3) unanticipated military assignments, medical reasons, or
catastrophic events; or

(4) other extenuating circumstances.

(¢) In accordance with Texas Occupations Code, Chapter 55,
military service members, veterans, and spouses must:

(1) meet the general requirements as set forth in subsection

(a); and

(2) submit a completed application on the board approved
form and all additional documentation as required, with the exception
of the application fee.

§189.4.  Required References.

In accordance with §602.203(b)(4) of the Act, an applicant must submit
three professional references as follows:

(1) Ifapplying for a single specialty, an applicant must sub-
mit references from at least two medical physicists and one licensed
physician practicing in the same specialty.

(2) If applying for two or more specialties, an applicant
must submit references from at least two medical physicists and a li-
censed physician practicing in the same specialty area(s). One of the
medical physicists must be practicing in at least one of the specialty ar-
eas, and the other medical physicist must practice in the other specialty

area(s).

(3) If applying for a license in medical health physics, the
physician providing a reference must practice in diagnostic radiology,
radiation oncology, or nuclear medicine.

§189.5.  Acceptable Education for Licensure.
(a) To be eligible for a license, an applicant must have earned

(A) the American Board of Radiology or its successor
organization in therapeutic radiological physics, radiological physics
or therapeutic medical physics;

(B) the American Board of Medical Physics or its suc-
cessor organization in radiation oncology physics; or

(C) the Canadian College of Physicists in Medicine or
its successor organization in radiation oncology physics;

(2) Medical Nuclear Physics Specialty Examination of-
fered by:

(A) the American Board of Radiology or its successor
organization in medical nuclear physics radiological physics or nuclear

medical physics;

(B) the American Board of Medical Physics or its suc-
cessor organization in nuclear medicine physics;

(C) the American Board of Science in Nuclear
Medicine or its successor organization in physics and instrumentation
or in molecular imaging science; or

(D) the Canadian College of Physicists in Medicine or
its successor organization in nuclear medicine physics;

(3) Diagnostic Radiological Physics Specialty Examina-
tion offered by:
(A) the American Board of Radiology or its successor
organization in diagnostic radiological physics, radiological physics or
diagnostic medical physics;

(B) the American Board of Medical Physics or its suc-
cessor organization in diagnostic imaging physics or diagnostic radiol-
ogy physics; or

a master's or doctoral degree from:

(1) a medical physics program accredited by the Com-

(C) the Canadian College of Physicists in Medicine or
its successor organization in diagnostic radiology health physics;

mission on Accreditation of Medical Physics Education Programs

(CAMPEP);

(2) an accredited college or university in physics, medical
physics, biophysics, radiological physics, medical health physics or
equivalent courses; or

(3) an accredited university in physical science (including
chemistry), applied mathematics or engineering with 20 hours upper di-
vision or graduate level physics courses. For the purpose of this clause,
upper division semester hour credits are defined as third-level or above

(4) Medical Health Physics Specialty Examination offered

by:

(A) the American Board of Radiology or its successor
organization in radiological physics;

(B) the American Board of Health Physics or its suc-
cessor organization in health physic or comprehensive health physics;

(C) the American Board of Medical Physics or its suc-
cessor organization in medical health physics; or

(junior, senior, or graduate) course work completed from a regionally
accredited college or university.

(b) Degrees received at international universities shall be ac-
ceptable only if such course work could be counted as transfer credit by
regionally accredited universities. An applicant with an international
degree must provide:

(1) an International Credential Evaluation from the Foreign
Credential Service of America (FCSA);

(2) acredential evaluation from an American Board of Ra-
diology (ABR) approved Credentials Evaluation organization; or

(3) another similar entity as approved by the board.

$189.6.  Specialty Examinations.

(a) An applicant under this section must successfully pass one
of the following examinations in each specialty for which an applica-
tion is submitted:

(1) Therapeutic Radiological Physics Specialty Examina-

(D) the American Board of Science in Nuclear
Medicine or its successor organization in radiation protection.

§189.7.  Current Clinical Practice.

Applicants must submit professional or work history evaluations
demonstrating fulfillment of the minimum practice requirements set
forth under §602.207 of the Act. "Current clinical practice" may be

demonstrated by:
(1) currently practicing as a medical physicist;

(2) enrollment as a student at an acceptable approved
school; or

(3) appointment as an active teaching faculty member at an
approved school.

§189.8.  Temporary License.

(a) Applicants for a temporary license must meet the educa-
tional requirements under §189.5 of this chapter (relating to Accept-

tion offered by:

able Education for Licensure).
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(b) A temporary license shall be issued for each specialty for
a one-year period.

(c) The holder of a temporary license may apply for up to
twelve temporary licenses.

(d) Upon application for the seventh temporary license, the
Board shall perform an evaluation of an applicant's progress toward
certification in a medical physicist area of specialty. This evaluation
will include, but is not limited to:

(1) information on the applicant's current participation in
any medical physicist training program;

(2) identification of the medical physicist specialty/special-
ties an applicant is working toward;

(3) the number of certification examinations taken during

(1) the option to withdraw an application with missing
items, defects, omission or other errors and resubmit a corrected
application;

(2) aRemedial Plan;

(3) an Agreed Order; or

(4) other recommendations considered appropriate by the
board.

(c) Applicants not approved for licensure by the Executive Di-
rector may within 20 days of notice of non-approval request to appear
before the Licensure Committee.

(1) If the applicant fails to take timely action, the applica-
tion for licensure shall be deemed withdrawn regardless of the board's
action.

the previous six years and the results of said examinations;

(4) any medical physicist certification(s) successfully com-

(2) The applicant shall be notified of the board's final de-
termination.

pleted during the previous six years. If this evaluation determines that
satisfactory progress has not been made toward completion of a med-
ical physicist certification, an application for an additional temporary
license may be denied.

(e) The board may, in its discretion, allow the holder of a tem-
porary license to apply for more than twelve licenses.

(f)  The application for a temporary license shall include infor-

(3) An applicant has 20 days from the date of receipt of the
notice of the board's final decision to either accept the determination
or request an appeal to the State Office of Administrative Hearings

(SOAH).

§189.10. Registration and Renewal of Certificate.
(a) Licensees must renew the registration of their license on a
biennial basis by:

mation regarding the experience in the medical physics specialty com-
pleted by the renewal applicant during the previous one-year period.

(g) The work experience must be under the supervision of a
licensed medical physicist holding a license in the specialty area. The
work experience must be completed in accordance with a supervision
plan approved by the board, signed by both the supervisor and the tem-
porary license holder. In order to be approved as a supervisor, the li-
censed medical physicist must:

(1) have an unrestricted license or certificate in Texas;

(2) have no pending investigation;

(3) not be a relative or family member;

(4) have never had a license or certificate revoked, sus-
pended, restricted, or cancelled for cause; and

(5) meet any other eligibility criteria established by the

board.

(h) A supervisor shall supervise no more than two temporary
license holders or their full-time equivalents, unless in a CAMPEP ap-
proved medical physics training.

(1) Applicants for a temporary license must submit:

(1) aboard required application form; and

(2) the required fee.

(j) Temporary licenses will be terminated upon:

(1) issuance of a full license; or

(2) violation of conditions of a temporary license.

§189.9.  Procedural Rules for Licensure Applicants.

(a) Applications will be processed in accordance with Chapter
602 of the Act.

(b) The Executive Director may offer to an applicant:

(1) completing a board renewal form;

(2) submitting payment of a biennial registration fee and
additional fees and surcharges, as applicable;

(A) $260.00 for the first specialty;
(B) $50.00 for each additional specialty, if applicable;

and

(3) completing biennial Continuing Education (CE) re-
quired under §189.11 of this chapter (relating to Biennial Continuing
Education (CE) Requirements); and

(4) providing other relevant information requested by
board staff.

(c) Failure to renew before a license's expiration date will re-
sult in increased charges as follows:

(1) 1-90 days late -- renewal fee plus one half of the re-
newal fee; and

(2) 91 days-1 year late -- double the renewal fee.

(c) Failure to renew within one year after the expiration date
of the certificate will result in cancellation of the certificate.

§189.11.  Biennial Continuing Education (CE) Requirements.
(a) As part of registration renewal, a license holder must com-
plete Continuing Education (CE) as follows:

(1) A licensee must complete 24 contact hours of CE rec-
ognized by the board. A contact hour shall be defined as 50 minutes of
attendance and participation.

(2) Recognized CE includes:

(A) programs sponsored by American Association of
Physicists in Medicine (AAPM), American College of Medical Physics
(ACMP), American College of Radiology (ACR), Health Physics So-
ciety (HPS), Society of Nuclear Medicine and Molecular Imaging (SN-

PROPOSED RULES September 27, 2024 49 TexReg 7825



MMI), Radiological Society of North America (RSNA), American So-
ciety for Therapeutic Radiology and Oncology (ASTRO), or other pro-
fessional organizations acceptable to the board,

(B) a program of study in medical physics that is ac-
credited by the American Association of Physicists in Medicine Com-
mission on Accreditation of Medical Physicist Education Programs;

(C) participation in medical physics related courses, re-
fresher courses, conferences, and seminars sponsored by state and pri-
vate universities that have an accredited graduate medical physics pro-

gram;

(D) acourse of study from an accredited college or uni-
versity in physics, medical physics, biophysics, radiological physics,
medical health physics or nuclear engineering; and

(E) other courses that enhance the practice of medical
physics and are acceptable to the board.

(3) A medical physicist shall be presumed to have com-
plied with this section if in the preceding 24 months, they obtain board
certification or recertification by the American Board of Radiology
(ABR), American Board of Medical Physics (ABMP), American
Board of Science in Nuclear Medicine (ABSNM), or American Board
of Health Physics (ABHP).

(b) Military service members are subject to the same CE re-
quirements but are allowed extensions in accordance with §55.003 of
the Texas Occupations Code, if applicable.

(c¢) Exemptions for CE requirements.

(1) Requests for exemptions from completing the CE re-
quirements must be made in writing at least 30 days prior to expiration
of the biennial renewal period for the following reasons:

(A) catastrophic illness;

(B) military service of longer than one year's duration
outside the state;

(C) licensee's residence of longer than one year's dura-
tion outside the United States; or

(D) other good cause.

(2) Exemptions are subject to the approval of the Executive
Director of the board and may not exceed two years.

§189.12.  On-Going Reporting Requirements.

A medical physicist must report any event listed in §162.2(b)(1)
through (7) of this title to the board within 10 days after the event.
§189.13.  Procedural Rules.

(a) The Procedural Rules in Chapter 179 of this title (relating
to Investigations) shall apply, except to the extent those rules conflict
with the Act, in which case the Act controls.

(b) The rules related to Complaints and Investigations in
Chapter 177 of this title (relating to Business Organizations and
Agreements) shall apply, except to the extent those rules conflict with
the Act, in which case the Act controls.

(c) The rules related to Disciplinary Guidelines and Sanctions
in Chapter 180 of this title (relating to Texas Physician Health Program)
shall apply, except to the extent those rules conflict with the Act, in
which case the Act controls, including, but not limited to:

(1) practice inconsistent with public health and welfare;

(2) unprofessional or dishonorable conduct;

(3) disciplinary actions by state boards;

(4) aggravating and mitigating factors; and

(5) criminal convictions.

(d) The rules related to Compliance in Chapter 181 of this title
(relating to Contact Lens Prescriptions) shall apply, except to the extent
those rules conflict with the Act, in which case the Act controls.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404331

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ L4 ¢
CHAPTER 190. DISCIPLINARY GUIDELINES

The Texas Medical Board (Board) proposes the repeal of current
Chapter 190, concerning Disciplinary Guidelines. This includes
Subchapter A, concerning General Provisions, §190.1 and
§190.2; Subchapter B, concerning Violation Guidelines, §190.8;
Subchapter C, concerning Sanction Guidelines, §190.14 and
§190.15; and Subchapter D, concerning Administrative Penal-
ties, §190.16.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160-200 as part of the Board's rule review, re-
peal of Chapter 190 in its entirety is more efficient than proposing
multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a
result of enforcing these proposed sections will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these
proposed repeals and determined that for each year of the first
five years these proposed repeals there will be no effect on
small businesses, micro businesses, or rural communities. The
agency has considered alternative methods of achieving the
purpose of these proposed repeals and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals are in effect:
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(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals will be in effect, Mr. Freshour has determined
the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.

(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above.

(7) These proposed repeal do not increase the number of indi-
viduals subject to the sections' applicability.

(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

SUBCHAPTER A. GENERAL PROVISIONS
22 TAC §190.1, §190.2

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§190.1.  Purpose.

$190.2.  Board's Role.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404351

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. VIOLATION GUIDELINES
22 TAC §190.8

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$190.8.  Violation Guidelines.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.

TRD-202404449

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER C. SANCTION GUIDELINES
22 TAC §190.14, §190.15

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§$190.14.  Disciplinary Sanction Guidelines.
$190.15.  Aggravating and Mitigating Factors.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.

TRD-202404450

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER D. ADMINISTRATIVE
PENALTIES
22 TAC §190.16

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$190.16.  Administrative Penalties

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.

TRD-202404451

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 192. OFFICE-BASED ANESTHESIA
SERVICES
22 TAC §§192.1 - 192.6

The Texas Medical Board (Board) proposes the repeal of current
Chapter 192, concerning Office-Based Anesthesia Services,
§§192.1 - 192.6.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160-200 as part of the Board's rule review, re-
peal of Chapter 192 in its entirety is more efficient than proposing
multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a

result of enforcing these proposed sections will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these
proposed repeals and determined that for each year of the first
five years these proposed repeals there will be no effect on
small businesses, micro businesses, or rural communities. The
agency has considered alternative methods of achieving the
purpose of these proposed repeals and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals will be in effect, Mr. Freshour has determined
the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.

(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above.
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(7) These proposed repeals do not increase the number of indi-
viduals subject to the sections' applicability.

(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§192.1.  Definitions.

§192.2.  Provision of Anesthesia Services in Outpatient Settings.
$§192.3.  Compliance with Office-Based Anesthesia Rules.
§192.4. Registration.

$§192.5.  Inspections.

§192.6. Requests for Inspection and Advisory Opinion.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404355

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 193. STANDING DELEGATION
ORDERS
22 TAC §§193.1 - 193.13

The Texas Medical Board (Board) proposes the repeal of current
Chapter 193, concerning Standing Delegation Orders, §§193.1
- 193.13.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160-200 as part of the Board's rule review, re-
peal of Chapter 193 in its entirety is more efficient than proposing
multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a
result of enforcing these proposed sections will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these
proposed repeals and determined that for each year of the first
five years these proposed repeals there will be no effect on
small businesses, micro businesses, or rural communities. The
agency has considered alternative methods of achieving the
purpose of these proposed repeals and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals will be in effect, Mr. Freshour has determined
the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.

(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.
(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above. These proposed new sections do not expand
or limit an existing regulation.

(7) These proposed repeals do not increase the number of indi-
viduals subject to the sections' applicability.
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(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$§193.1.  Purpose.

$193.2.  Definitions.

$193.3.  Exclusion from the Provisions of this Chapter.

$193.4.  Scope of Standing Delegation Orders.

§193.5.  Physician Liability for Delegated Acts and Enforcement.
$§193.6. Delegation of Prescribing and Ordering Drugs and Devices.
$193.7.  Prescriptive Authority Agreements Generally.

§193.9.  Delegation of Prescriptive Authority at a Facility-Based

Practice Site.
§193.10. Registration of Delegation and Prescriptive Authority
Agreements.

§193.11.  Prescription Forms.

§193.12.  Prescriptive Authority Agreement Inspections.

§193.13. Delegation to Certified Registered Nurse Anesthetists.
§193.14. Delegation Related to Obstetrical Services.

§193.15. Delegated Drug Therapy Management.

§193.16. Delegated Administration of Immunizations or Vaccina-

tions by a Pharmacist under Written Protocol.

$193.17.  Nonsurgical Medical Cosmetic Procedures.

§$193.18.  Pronouncement of Death.

$§193.19.  Collaborative Management of Glaucoma.

$§193.20.  Immunization of Persons Over 65 by Physicians' Offices.
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,

2024.

TRD-202404346

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 194. MEDICAL RADIOLOGIC
TECHNOLOGY

SUBCHAPTER A. CERTIFICATE HOLDERS,
NON-CERTIFIED TECHNICIANS, AND OTHER
AUTHORIZED INDIVIDUALS OR ENTITIES

22 TAC §§194.1 - 194.13, 194.15 - 194.34

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 194, concerning Medical Radiologic Technology.
This includes Subchapter A, concerning Certificate Holders,
Non-Certified Technicians, and Other Authorized Individuals or
Entities, §§194.1 - 194.13, §§194.15 - 194.34.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160-200 as part of the Board's rule review, re-
peal of Chapter 194 in its entirety is more efficient than proposing
multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a
result of enforcing these proposed sections will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these
proposed repeals and determined that for each year of the first
five years these proposed repeals there will be no effect on
small businesses, micro businesses, or rural communities. The
agency has considered alternative methods of achieving the
purpose of these proposed repeals and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals will be in effect, Mr. Freshour has determined
the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.
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(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above.

(7) These proposed repeals do not increase the number of indi-
viduals subject to the sections' applicability.

(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§194.1.  Purpose.

§194.2.  Definitions.

$§194.3.  Meetings and Committees.

$194.4.  Guidelines for Early Involvement in Rulemaking Process.
$194.5.  Applicability of Chapter; Exemptions.

§194.6.  Procedural Rules and Minimum Eligibility Requirements for

Applicants for a Certificate or Placement on the Board's Non-Certified
Technician Registry.

$§194.7.  Biennial Renewal of Certificate or Placement on the Board's
Non-Certified Technician Registry.

§194.8.  Renewal of Certificate by Out-of-State Person.

§194.9.  Change of Name and Address.

§194.10. Retired Certificate or NCT Registration.

§194.11.  Exemption from Registration Fee for Retired Certificate or
NCT General Registration Permit Holders Providing Voluntary Char-
ity Care.

§$194.12.  Standards for the Approval of Certificate Program Curric-
ula and Instructors.

§194.13.  Mandatory Training Programs for Non-Certified Techni-
cians.

§194.15.  Bone Densitometry Training.

$§194.16. Hardship Exemptions.

$194.17.  Dangerous or Hazardous Procedures.

$194.18.  Advertising or Competitive Bidding.

§194.19.  Direct Supervision of a Student Required.

$194.20. Identification Requirements.

§194.21.  Scope of Practice.

§194.22.  Grounds for Denial of Certificate, Registration, or Other
Approval, and for Disciplinary Action.

§194.23.  Criminal Backgrounds.

§$194.24.  Administrative Penalties.

$194.25.  Procedure.

§194.26. Compliance.

§194.27.  Reissuance of Certificate or Permit Following Revocation.
$§194.28.  Complaints.

$§194.29.  Investigations.

§$194.30. Impaired Individuals.

$194.31.  Third Party Reports to the Board.

§194.32.  Duty to Report Certain Conduct to the Board.

§194.33.  Voluntary Relinquishment or Surrender of Certificate or
Permit.

§$194.34.  Exemption from Licensure for Certain Military Spouses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404334

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 195. PAIN MANAGEMENT
CLINICS
22 TAC §§195.1 - 195.5

The Texas Medical Board (Board) proposes the repeal of current
Chapter 195, concerning Pain Management Clinics, §§195.1 -
195.5.

The Board has determined that due to the extensive reorgani-
zation of Chapters 160 - 200 as part of the Board's rule review,
repeal of Chapter 195 in its entirety is more efficient than propos-
ing multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a
result of enforcing these proposed sections will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these pro-
posed repeals determined that for each year of the first five years
these proposed repeals there will be no effect on small busi-
nesses, micro businesses, or rural communities. The agency
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has considered alternative methods of achieving the purpose of
these proposed repeals and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals will be in effect, Mr. Freshour has determined
the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.

(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above.

(7) These proposed repeals do not increase the number of indi-
viduals subject to the sections' applicability.

(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which

requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$195.1.  Definitions.

$195.2.  Gold Designated Practice.

$§195.3.  Certification of Pain Management Clinics.

$195.4.  Minimum Operational Standards for the Treatment of Pain
Patients.

$195.5.  Audits, Inspections and Investigations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404321

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 197. EMERGENCY MEDICAL
SERVICE

22 TAC §§197.1 - 197.7

The Texas Medical Board (Board) proposes the repeal of current
Chapter 197, concerning Emergency Medical Services, §§197.1
-197.7.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160-200 as part of the Board's rule review, re-
peal of Chapter 197 in its entirety is more efficient than proposing
multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a
result of enforcing these proposed sections will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed sections.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed sections.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these
proposed repeals and determined that for each year of the first
five years these proposed repeals there will be no effect on
small businesses, micro businesses, or rural communities. The
agency has considered alternative methods of achieving the
purpose of these proposed repeals and found none.
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Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals will be in effect, Mr. Freshour has determined
the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.

(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed sections do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above.

(7) These proposed repeals do not increase the number of indi-
viduals subject to the sections' applicability.

(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§197.1.  Purpose.

§197.2.  Definitions.

§197.3.  Off-line Medical Director.

$197.4.  On-Line Medical Direction.

$§197.5.  Authority for Control of Medical Services at the Scene of a

Medical Emergency.
$§197.6.  Authority to Conduct Research and/or Educational Studies.

§$197.7.  Physician Supervision of Emergency Medical Techni-
cian-Paramedic or Licensed Paramedic Care Provided in a Health
Care Facility Setting.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404347

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 198. STANDARDS FOR USE OF
INVESTIGATIONAL AGENTS

The Texas Medical Board (Board) proposes the repeal of current
Chapter 198, concerning Standards for Use of Investigational
Agents. This includes Subchapter A, concerning Standards for
Use of Investigational Drugs, Biological Products, Or Devices,
§§198.1 - 198.4; and Subchapter B, concerning Investigational
Stem Cell Treatments for Patients with Certain Severe Chronic
Diseases or Terminal llinesses, §198.5 and §198.6.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160-200 as part of the Board's rule review, re-
peal of Chapter 198 in its entirety is more efficient than proposing
multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a
result of enforcing these proposed sections will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed repeals.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed repeals.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these
proposed repeals and determined that for each year of the first
five years these proposed repeals there will be no effect on
small businesses, micro businesses, or rural communities. The
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agency has considered alternative methods of achieving the
purpose of these proposed repeals and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals will be in effect, Mr. Freshour has determined
the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.

(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed repeals do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above.

(7) These proposed repeals do not increase the number of indi-
viduals subject to the sections' applicability.

(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

SUBCHAPTER A. STANDARDS FOR USE OF
INVESTIGATIONAL DRUGS, BIOLOGICAL
PRODUCTS, OR DEVICES

22 TAC §§198.1 - 198.4

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides

authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

§198.1.  Purpose.
§198.2.  Definitions.
§198.3.  Practice Guidelines for the Use of Investigational Agents.

$§198.4.  Use of Investigational Drugs, Biological Products, or De-
vices for Patients with Terminal Illnesses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404356

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

SUBCHAPTER B. INVESTIGATIONAL STEM
CELL TREATMENTS FOR PATIENTS WITH
CERTAIN SEVERE CHRONIC DISEASES OR
TERMINAL ILLNESSES

22 TAC §198.5, §198.6

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$198.5.  Use of Investigational Stem Cell Treatments for Patients with
Certain Severe Chronic Diseases or Terminal Illnesses.

§198.6.  Process and Procedures for IRBs Engaged in the Use of In-
vestigational Stem Cell Treatments for Patients with Certain Severe
Chronic Diseases or Terminal Illnesses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404448
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Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030

¢ ¢ ¢

CHAPTER 200. STANDARDS FOR PHYSI-
CIANS PRACTICING COMPLEMENTARY AND
ALTERNATIVE MEDICINE

22 TAC §§200.1 - 200.3

The Texas Medical Board (Board) proposes the repeal of cur-
rent Chapter 200, concerning Standards for Physicians Practic-
ing Complementary and Alternative Medicine, §§200.1 - 200.3.

The Board has determined that due to the extensive reorganiza-
tion of Chapters 160-200 as part of the Board's rule review, re-
peal of Chapter 200 in its entirety is more efficient than proposing
multiple amendments to make the required changes.

Scott Freshour, General Counsel for the Texas Medical Board,
has determined that, for each year of the first five years the pro-
posed repeals are in effect, the public benefit anticipated as a
result of enforcing these proposed repeals will be to remove re-
dundant language from rules, simplify the rules, and make the
rules easier to understand.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect, there will be no fiscal
impact or effect on government growth as a result of enforcing
the proposed repeals.

Mr. Freshour has also determined that for the first five-year pe-
riod these proposed repeals are in effect there will be no prob-
able economic cost to individuals required to comply with these
proposed repeals.

Pursuant to Texas Government Code §2006.002, the agency
provides the following economic impact statement for these
proposed repeals and determined that for each year of the first
five years these proposed repeals there will be no effect on
small businesses, micro businesses, or rural communities. The
agency has considered alternative methods of achieving the
purpose of these proposed repeals and found none.

Pursuant to Texas Government Code §2001.024(a)(4), Mr.
Freshour certifies that this proposal has been reviewed and the
agency has determined that for each year of the first five years
these proposed repeals are in effect:

(1) there is no additional estimated cost to the state or to local
governments expected as a result of enforcing or administering
these proposed repeals;

(2) there are no estimated reductions in costs to the state or to
local governments as a result of enforcing or administering these
proposed repeals;

(3) there is no estimated loss or increase in revenue to the state
or to local governments as a result of enforcing or administering
these proposed repeals; and

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing
or administering these proposed repeals.

Pursuant to Texas Government Code §2001.024(a)(6) and
§2001.022, the agency has determined that for each year of the
first five years these proposed repeals will be in effect, there will
be no effect on local economy and local employment.

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for these
proposed repeals. For each year of the first five years these
proposed repeals will be in effect, Mr. Freshour has determined
the following:

(1) These proposed repeals do not create or eliminate a govern-
ment program.

(2) Implementation of these proposed repeals does not require
the creation of new employee positions or the elimination of ex-
isting employee positions.

(3) Implementation of these proposed repeals does not require
an increase or decrease in future legislative appropriations to the
agency.

(4) These proposed repeals do not require an increase or de-
crease in fees paid to the agency.

(5) These proposed repeals do not create new regulations.

(6) These proposed repeals do repeal existing regulations as
described above.

(7) These proposed repeals do not increase the number of indi-
viduals subject to the sections' applicability.

(8) These proposed repeals do not positively or adversely affect
this state's economy.

Comments on the Repeal may be submitted using this link:
https://forms.office.com/g/DibuGXnyfE. A public hearing will be
held at a later date. Comments on the proposal will be accepted
for 30 days following publication.

The repeal of the rules is proposed under the authority of the
Texas Occupations Code Annotated, §153.001, which provides
authority for the Board to recommend and adopt rules and by-
laws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subti-
tle. The repeal of the rules is also proposed in accordance with
the requirements of Texas Government Code, §2001.039, which
requires a state agency to review and consider its rules for read-
option, readoption with amendments, or repeal every four years.

No other statutes, articles or codes are affected by this proposal.

$200.1.  Purpose.

$200.2.  Definitions.

$200.3.  Practice Guidelines for the Provision of Complementary and
Alternative Medicine.

The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.

TRD-202404437

Scott Freshour

General Counsel

Texas Medical Board

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 305-7030
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¢ L4 ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 3. LIFE, ACCIDENT, AND HEALTH
INSURANCE AND ANNUITIES

SUBCHAPTER RR. VALUATION MANUAL

28 TAC §3.9901

The Texas Department of Insurance (TDI) proposes to amend 28
TAC §3.9901, concerning the adoption of a valuation manual for
reserving and related requirements. The amendment to §3.9901
implements Insurance Code §425.073.

EXPLANATION. An amendmentto §3.9901 is necessary to com-
ply with Insurance Code §425.073, which requires the commis-
sioner to adopt a valuation manual that is substantially similar
to the National Association of Insurance Commissioners (NAIC)
Valuation Manual.

Under Insurance Code §425.073, the commissioner must adopt
the valuation manual, and any changes to it, by rule.

Under Insurance Code §425.073(c), when the NAIC adopts
changes to its valuation manual, the commissioner must adopt
substantially similar changes. This subsection also requires the
commissioner to determine that NAIC's changes were approved
by an affirmative vote representing at least three-fourths of
the voting NAIC members, but not less than a majority of the
total membership. In addition, the NAIC members voting in
favor of amending the valuation manual must represent jurisdic-
tions totaling greater than 75% of the direct written premiums
as reported in the most recently available life, accident, and
health/fraternal annual statements and health annual state-
ments.

TDI originally adopted the valuation manual in §3.9901 on De-
cember 29, 2016, in compliance with Insurance Code §425.073.
On August 15, 2024, the NAIC voted to adopt changes to the
valuation manual. Fifty jurisdictions, representing jurisdictions
totaling 97.81% of the relevant direct written premiums, voted in
favor of adopting the amendments to the valuation manual. The
vote adopting changes to the NAIC Valuation Manual meets the
requirements of Insurance Code §425.073(c).

This proposal includes provisions related to NAIC rules, reg-
ulations, directives, or standards. Under Insurance Code
§36.004, TDI must consider whether authority exists to enforce
or adopt the NAIC's changes. In addition, under Insurance Code
§36.007, the commissioner cannot adopt or enforce a rule imple-
menting an interstate, national, or international agreement that
infringes on the authority of this state to regulate the business
of insurance in this state, unless the agreement is approved by
the Texas Legislature. TDI has determined that neither §36.004
nor §36.007 prohibit this proposal because Insurance Code
§425.073 requires the Texas insurance commissioner to adopt
a valuation manual that is substantially similar to the valuation
manual approved by the NAIC, and §425.073(c) expressly
requires the commissioner to adopt changes to the valuation
manual that are substantially similar to changes adopted by the
NAIC.

In addition to clarifying existing provisions, the 2025 NAIC Valu-
ation Manual includes changes that:

- require qualified actuaries for principle-based reserving to meet
the American Academy of Actuaries' Specific Qualification Stan-
dard with respect to their opining areas;

- for credit disability, remove the 12% increase to claim incidence
rates for credit disability, based on more recent experience;

- authorize the valuation rate for non-jumbo contracts (contracts
of less than $250 million) to be determined daily rather than quar-
terly;

- allow that the valuation rate for funding agreements to be de-
termined monthly rather than annually;

- add explicit requirements for international mortality to principle-
based reserving for life products; and

- allow for variable annuity principle-based reserving prescribed
assumption updates, as ongoing maintenance.

The NAIC's adopted changes to the valuation manual
can be  viewed at  https://content.naic.org/sites/de-
fault/files/pbr_data_valuation_manual_future_edition_red-
line.pdf.

Section 3.9901. The amendment to §3.9901 strikes the date on
which the NAIC adopted its previous valuation manual and in-
serts the date on which the NAIC adopted its current valuation
manual, adopting by reference the new valuation manual dated
August 15, 2024. An additional change lowercases the word
"commissioner," for consistency with current agency style pref-
erences.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Jamie Walker, deputy commissioner of the Financial
Regulation Division, has determined that during each year of the
first five years the proposed amendment is in effect, there will
be no measurable fiscal impact on state and local governments
as a result of enforcing or administering the amendment, other
than that imposed by statute. Ms. Walker made this determi-
nation because the proposed amendment does not add to or
decrease state revenues or expenditures, and because local
governments are not involved in enforcing or complying with the
proposed amendment.

Ms. Walker does not anticipate any measurable effect on local
employment or the local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed amendment is in effect, Ms. Walker ex-
pects that administering the proposed amendment will have the
public benefit of ensuring that TDI's rules conform to Insurance
Code §425.073.

Ms. Walker expects that the proposed amendment will not in-
crease the cost of compliance with Insurance Code §425.073 be-
cause it does not impose requirements beyond those in statute.
Insurance Code §425.073 requires that changes to the valua-
tion manual be adopted by rule and be substantially similar to
changes adopted by the NAIC. As a result, any cost associated
with adopting the changes to the valuation manual is a direct re-
sult of Insurance Code §425.073 and not the proposed amend-
ment.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TDI has determined that the proposed
amendment will not have an adverse economic effect on small
or micro businesses, or on rural communities. This is because
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the amendment does not impose any requirements beyond
those required by statute. As a result, and in accordance with
Government Code §2006.002(c), TDI is not required to prepare
a regulatory flexibility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. TDI has determined that this proposal does not
impose a possible cost on regulated persons. In addition, no
other rule amendments are required under Government Code
§2001.0045 because the proposed amendment is necessary to
implement legislation. The proposed rule implements Insurance
Code §425.073, as added by Senate Bill 1654, 84th Legislature,
2015.

GOVERNMENT GROWTH IMPACT STATEMENT. TDI has de-
termined that for each year of the first five years that the pro-
posed amendment is in effect, the proposed rule:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will not create a new regulation;
- will not expand, limit, or repeal an existing regulation;

- will not increase or decrease the number of individuals subject
to the rule's applicability; and

- will not positively or adversely affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. TDI has determined that no
private real property interests are affected by this proposal and
that this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. TDI will consider any writ-
ten comments on the proposal that are received by TDI no later
than 5:00 p.m., central time, on October 28, 2024. Send your
comments to ChiefClerk@tdi.texas.gov or to the Office of the
Chief Clerk, MC: GC-CCO, Texas Department of Insurance, P.O.
Box 12030, Austin, Texas 78711-2030.

To request a public hearing on the proposal, submit a request be-
fore the end of the comment period to ChiefClerk@tdi.texas.gov
or to the Office of the Chief Clerk, MC: GC-CCO, Texas Depart-
ment of Insurance, P.O. Box 12030, Austin, Texas 78711-2030.
The request for public hearing must be separate from any com-
ments and received by the TDI no later than 5:00 p.m., central
time, on October 28, 2024. If TDI holds a public hearing, TDI will
consider written and oral comments presented at the hearing.

STATUTORY AUTHORITY. TDI proposes the amendment to
§3.9901 under Insurance Code §425.073 and §36.001.

Insurance Code §425.073 requires the commissioner to, by rule,
adopt changes to the valuation manual previously adopted by
the commissioner that are substantially similar to any changes
adopted by NAIC to its valuation manual. Section 425.073 also
requires that after a valuation manual has been adopted by the
commissioner by rule, any changes to the valuation manual must
be adopted by rule.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. Section 3.9901 imple-
ments Insurance Code §425.073.

$3.9901. Valuation Manual.

(a) The commissioner [Commissioner] adopts by reference the
National Association of Insurance Commissioners (NAIC) Valuation
Manual, including subsequent changes that were adopted by the NAIC
through August 15, 2024, [16; 20623;] as required by Insurance Code
§425.073.

(b) The operative date of the NAIC Valuation Manual in Texas
is January 1, 2017.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2024.

TRD-202404447

Jessica Barta

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: October 27, 2024
For further information, please call: (512) 676-6555

¢ ¢ ¢

PART 2. TEXAS DEPARTMENT OF
INSURANCE, DIVISION OF WORKERS'
COMPENSATION

CHAPTER 131. BENEFITS--LIFETIME
INCOME BENEFITS
28 TAC §131.5

INTRODUCTION. The Texas Department of Insurance, Di-
vision of Workers' Compensation (DWC) proposes new 28
TAC §131.5, concerning verification by the Subsequent Injury
Fund (SIF). Section 131.5 implements Labor Code §§408.081,
408.161, and 408.162.

House Bill (HB) 2468, 88th Legislature, Regular Session (2023)
made changes to Labor Code §408.161 that define traumatic
brain injury and make other combinations of third-degree burns
eligible for lifetime income benefits (LIBs). Although this pro-
posed rule does not directly implement HB 2468, the proposed
new section will impact LIBs recipients paid by the SIF, including
injured employees that are eligible for LIBs under the changes
made by HB 2468.

EXPLANATION. The new section requires the SIF to verify that
the LIBs recipient is living, receiving LIBs payments, and their
contact information has not changed. The new section also re-
quires the LIBs recipient to certify the information with the SIF
each month over a telephone call, video call, or other online
verification system to receive the LIBs payment from the SIF.
New §131.5 is necessary to implement Labor Code §§408.081,
408.161, and 408.162. Labor Code §§408.081 and 408.161 per-
tain to when and how injured employees receive LIBs and re-
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quire that LIBs are payable only while the injured employee is
alive. New §131.5 is necessary to implement those sections
effectively by ensuring that DWC is notified of the injured em-
ployee's death before the SIF issues a LIBs payment to that in-
jured employee. Labor Code §408.162 applies when an injury
combines with a subsequent injury to qualify an injured employee
for LIBs. In these situations, the insurance carrier for the sub-
sequent injury pays benefits for the subsequent injury as if the
previous injury did not happen, and the SIF pays the difference
between the LIBs and the amount the insurance carrier pays for
the subsequent injury. New §131.5 is necessary for DWC to ver-
ify that the injured employee is still alive, preventing the waste of
public funds when the SIF makes these payments to the injured
employee.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Deputy Commissioner for Claims and Customer Services
Erica De La Cruz has determined that during each year of the
first five years the proposed new section is in effect, there will be
no or minimal measurable fiscal impact on state and local gov-
ernments as a result of enforcing or administering the sections,
other than that imposed by the statute. This determination was
made because the proposed new section does not add to or de-
crease state revenues or expenditures, and because local and
state government entities are only involved in enforcing or com-
plying with the proposed new section when acting in the capacity
of a workers' compensation insurance carrier. Those entities will
be impacted in the same way as an insurance carrier and will
realize the same benefits from the proposed new section.

Deputy Commissioner De La Cruz does not anticipate a measur-
able effect on local employment or the local economy as a result
of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed new section is in effect, Deputy Commis-
sioner De La Cruz expects that enforcing and administering the
proposed new section will have the public benefits of increasing
efficiency and transparency, and preventing the waste of public
funds, as well as ensuring that DWC's rules conform to Labor
Code §8§408.081(d), 408.161, and 408.162 and are current and
accurate, which promotes transparent and efficient regulation.

Deputy Commissioner De La Cruz expects that the proposed
new section will not increase the cost to comply with Labor Code
§8§408.081(d), 408.161, and 408.162 because it does not impose
requirements beyond those actions that are required to comply
with the statute. Labor Code §408.081(d) requires that an em-
ployee's entitlement to LIBs end on the death of the employee.
Labor Code §408.161(a) requires that LIBs are paid until the
death of the employee. Together, the statutes require DWC to
determine if the employee is living at the time the SIF makes the
LIBs payment. As a result, the cost associated with verification
by the SIF and certification by the employee does not result from
the enforcement or administration of the proposed new section.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. DWC has determined that the proposed
new section will not have an adverse economic effect or a
disproportionate economic impact on small or micro businesses,
or on rural communities because the proposed new section
makes changes required to conform DWC rules to Labor Code
§8§408.081, 408.161, and 408.162. The proposed new section
does not change the people the rule affects or impose additional
costs beyond what is required by the statutes. As a result, and
in accordance with Government Code §2006.002(c), DWC is
not required to prepare a regulatory flexibility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. DWC has determined that this proposal does not
impose a possible cost on regulated persons. As a result, no
additional rule amendments are required under Government
Code §2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT. DWC has
determined that for each year of the first five years that the
proposed new section is in effect, the proposed rule:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will create a new regulation;
- will not expand, limit, or repeal an existing regulation;

- will not increase or decrease the number of individuals subject
to the rule's applicability; and

- will not positively or adversely affect the Texas economy.

DWC made these determinations because the proposed rule en-
hances efficiency and transparency, and is necessary to prevent
the waste of public funds. The proposed rule does not change
the people the law affects or impose additional costs.

TAKINGS IMPACT ASSESSMENT. DWC has determined that
no private real property interests are affected by this proposal,
and this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. DWC will consider any
written comments on the proposal that DWC receives no later
than 5:00 p.m., Central time, on October 28, 2024. Send your
comments to RuleComments@tdi.texas.gov; or to Texas De-
partment of Insurance, Division of Workers' Compensation, Le-
gal Services, MC-LS, P.O. Box 12050, Austin, Texas 78711-
2050.

To request a public hearing on the proposal, submit a re-
quest before the end of the comment period to RuleCom-
ments@tdi.texas.gov; or to Texas Department of Insurance,
Division of Workers' Compensation, Legal Services, MC-LS,
P.O. Box 12050, Austin, Texas 78711-2050. The request for
public hearing must be separate from any comments. If DWC
holds a public hearing, it will consider written and oral comments
presented at the hearing.

STATUTORY AUTHORITY. DWC proposes §131.5 under Labor
Code §§402.00111, 402.00116, 402.00128, 402.021, 402.061,
408.081, 408.161, and 408.162.

Labor Code §402.00111 provides that the commissioner of work-
ers' compensation shall exercise all executive authority, includ-
ing rulemaking authority under Title 5 of the Labor Code.

Labor Code §402.00116 provides that the commissioner of work-
ers' compensation shall administer and enforce this title, other
workers' compensation laws of this state, and other laws grant-
ing jurisdiction to or applicable to DWC or the commissioner.
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Labor Code §402.00128(b)(12) provides that the commissioner
may exercise other powers and perform other duties as neces-
sary to implement and enforce the Workers' Compensation Act.

Labor Code §402.021(b)(3) provides that the workers' compen-
sation system must provide appropriate income benefits and
medical benefits in a manner that is timely and cost-effective.

Labor Code §402.061 provides that the commissioner of work-
ers' compensation shall adopt rules as necessary to implement
and enforce the Texas Workers' Compensation Act.

Labor Code §408.081(d) provides that an employee's entitle-
ment to LIBs ends on the death of the employee.

Labor Code §408.161(a) provides that LIBs are paid until the
death of the employee.

Labor Code §408.162(a) provides that, when an injury combines
with a subsequent injury to qualify an injured employee for LIBs,
the insurance carrier for the subsequent injury pays benefits for
the subsequent injury as if the previous injury did not happen.
Section 408.162(b) requires the SIF to pay the difference be-
tween the amount of LIBs and the amount the insurance carrier
pays for the subsequent injury.

CROSS-REFERENCE TO STATUTE. Section 131.5 implements
Labor Code §§408.081, 408.161, and 408.162, enacted by HB
752, 73rd Legislature, Regular Session (1993).

§131.5. Verification by the Subsequent Injury Fund.

(a) The Subsequent Injury Fund must confirm the following
information before making a payment to the lifetime income benefit

recipient:

(1) the recipient is living;

(2) lifetime income benefits are being received; and

(3) the recipient's contact information is correct.

(b) The lifetime income benefits recipient must provide the in-
formation required by subsection (a)(1) - (3) to the Subsequent Injury
Fund each month over a telephone call, video call, or other online ver-
ification system to receive the lifetime income benefit payment from
the Subsequent Injury Fund.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2024.

TRD-202404431

Kara Mace

General Counsel

Texas Department of Insurance, Division of Workers' Compensation
Earliest possible date of adoption: October 27, 2024

For further information, please call: (512) 804-4703

¢ ¢ ¢

PROPOSED RULES September 27, 2024 49 TexReg 7839






‘(OITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 16. ECONOMIC REGULATION

PART 8. TEXAS RACING
COMMISSION

CHAPTER 303. GENERAL PROVISIONS
SUBCHAPTER F. LICENSING PERSONS
WITH CRIMINAL BACKGROUNDS

16 TAC §303.201

The Texas Racing Commission withdraws proposed amend-
ments to 16 TAC §303.201 which appeared in the March 22,
2024, issue of the Texas Register (49 TexReg 1814).

Filed with the Office of the Secretary of State on September 10,
2024.

TRD-202404383

Amy F. Cook

Executive Director

Texas Racing Commission

Effective date: September 10, 2024

For further information, please call: (512) 833-6699

¢ ¢ ¢

16 TAC §303.202

The Texas Racing Commission withdraws proposed amend-
ments to 16 TAC §303.202 which appeared in the March 22,
2024, issue of the Texas Register (49 TexReg 1815).

Filed with the Office of the Secretary of State on September 10,
2024.

TRD-202404384

Amy F. Cook

Executive Director

Texas Racing Commission

Effective date: September 10, 2024

For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 311. OTHER LICENSES

SUBCHAPTER A. LICENSING PROVISIONS
DIVISION 1. OCCUPATIONAL LICENSES
16 TAC §311.4

The Texas Racing Commission withdraws proposed amend-
ments to 16 TAC §311.4 which appeared in the March 22, 2024,
issue of the Texas Register (49 TexReg 1818).

Filed with the Office of the Secretary of State on September 10,
2024.

TRD-202404385

Amy F. Cook

Executive Director

Texas Racing Commission

Effective date: September 10, 2024

For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 319. VETERINARY PRACTICES
AND DRUG TESTING

SUBCHAPTER D. DRUG TESTING
DIVISION 3. PROVISIONS FOR HORSES

16 TAC §319.362

The Texas Racing Commission withdraws proposed amend-
ments to 16 TAC §319.362 which appeared in the March 22,
2024, issue of the Texas Register (49 TexReg 1819).

Filed with the Office of the Secretary of State on September 10,
2024.

TRD-202404386

Amy F. Cook

Executive Director

Texas Racing Commission

Effective date: September 10, 2024

For further information, please call: (512) 833-6699

¢ ¢ ¢
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Adopted rules include new rules, amendments to existing rules, and repeals of existing

LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is

filed with the Secretary of State unless a later date is required by statute or specified in

the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS

SUBCHAPTER S. WHOLESALE MARKETS
16 TAC §25.508

The Public Utility Commission of Texas (commission) adopts
new §25.508, relating to Reliability Standard for the ERCOT Re-
gion, with changes to the proposed text as published in the June
28, 2024, issue of the Texas Register (49 TexReg 4678) and will
be republished. The rule implements Public Utility Regulatory
Act (PURA) §39.159(b)(1) as revised by Section 18 of Senate Bill
(S.B.) 3 during the Texas 87th Regular Legislative Session. This
rule creates a reliability standard for the Electric Reliability Coun-
cil of Texas (ERCOT) power region and identifies a process for
the commission to review whether the ERCOT system is meet-
ing that standard. This new section is adopted under Project
Number 54584.

The commission received comments on the proposed new
section from the Advanced Power Alliance and American Clean
Power Association (APA and ACP), the Alliance for Retail
Markets (ARM), Conservative Texans for Energy Innovations
(CTEI), CPS Energy, Inc. (CPS), the Electric Reliability Council
of Texas (ERCOT), Hunt Energy Network, L.L.C. (HEN), the
Institute for Policy Integrity at New York University School of Law
(Policy Integrity), the Lower Colorado River Authority (LCRA),
NRG Energy, Inc. (NRG), Octopus Energy (Octopus), the Office
of Public Utility Counsel (OPUC), the Oncor Electric Delivery
Company, L.L.C. (Oncor), Potomac Economics (Potomac),
Shell Energy North America LP (Shell), the Sierra Club, the
Steering Committee of Cities served by Oncor and the Texas
Coalition for Affordable Power (Cities), the Texas Advanced
Energy Business Alliance (TAEBA), Texas Competitive Power
Advocates (TCPA), Texas Electric Cooperatives, Inc. (TEC),
the Texas Energy Association for Marketers (TEAM), the Texas
Energy Buyers Alliance (TEBA), the Texas Energy Poverty
Research Institute (TEPRI), Texas Industrial Energy Consumers
(TIEC), the Texas-New Mexico Power Company (TNMP), the
Texas Oil and Gas Association (TXOGA), the Texas Public
Policy Foundation (TPPF), the Texas Public Power Association
(TPPA), and the Texas Solar Power Association (TSPA).

Briefing Questions

The commission invited interested parties to address two ques-
tions related to including exceedance tolerances in the reliability
standard's metrics.

1. What are the advantages and disadvantages of enshrining an
exceedance tolerance for magnitude and duration in the com-
mission's rule?

In response to this question, several parties included an opinion
on whether the exceedance tolerances should be included in
the rule. The following parties expressed support for including
the exceedance tolerances: ARM, CPS, ERCOT, HEN, LCRA,
NRG, Octopus, OPUC, TCPA, and TEC. The following parties
expressed opposition to including the exceedance tolerances:
APA and ACP, Potomac, Shell, Cities, TAEBA, TEAM, TXOGA,
TIEC, and TEPRI.

The major advantages of enshrining exceedance tolerances in
the reliability standard that were identified by commenters were
flexibility, clarity, regulatory certainty, transparency, and guid-
ance to ERCOT. For example, ERCOT stated that, without an
exceedance tolerance, even one extreme outlier event above a
criterion's threshold would cause the reliability standard to be
violated, making the standard too rigid. OPUC agreed with ER-
COT that including a reasonable exceedance tolerance would
balance the goal of avoiding events where outages cannot be ro-
tated with the cost of eliminating all such outages from the model
entirely. ARM stated that a codified exceedance tolerance would
provide transparency and clarity, leading to regulatory certainty.
HEN stated that the key purpose of the reliability standard is to
be sufficiently specific to provide clarity and guidance to ERCOT
in determining the resource adequacy needs of the ERCOT grid.
Similarly, Octopus stated that codifying an exceedance tolerance
in the rule would ensure that the commission sets the level of
flexibility in the standard, rather than ERCOT. TCPA stated that
one advantage to enshrining exceedance tolerances in the rule
is to reduce the risk of frequent changes to the reliability stan-
dard metrics to achieve a particular outcome. TCPA explained
that frequently changing the metrics could create uncertainty and
therefore undermine confidence in the ERCOT markets.

The major disadvantages of enshrining an exceedance toler-
ance identified by commenters were rigidity, complexity, overre-
liance on the misplaced belief that 1-in-400-year events will hap-
pen only once every 400 years, and lack of specific direction pro-
vided to ERCOT. APA and ACP recommended that the rule direct
ERCOT to model the outcomes at several different exceedance
tolerances, which would allow the commission to decide which
exceedance tolerances to use. APA and ACP explained that the
exceedance tolerances are subject to the shortcomings of as-
sumptions and modeling practices in ERCOT's study. TEC noted
that setting the exceedance tolerances too high or too low would
lead to undesirable outcomes. TEPRI stated that there are other
ways to achieve the goal of determining whether the ERCOT
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system is reliable, and that "it would be more useful for the com-
mission to request ERCOT to show the probabilistic distribution
of outages and what the major causes of the outages are so that
proper policy measures can be put in place outside of a resource
adequacy construct." Potomac and Cities commented that if they
are included, the tolerances should reflect a reasonable estimate
of the value of lost load (VOLL). Cities further commented that
the exceedance tolerances should be flexible, rather than cod-
ified as a single value. Cities noted that the commission could
adjust the exceedance tolerances outside a formal rulemaking,
such as within the ERCOT stakeholder process.

TPPA stated that "if values for exceedance tolerances are to be
included in the rule, then greater detail is necessary in the rule
on other modeling inputs, including the number of simulations to
be run and the precision and range of correlation to be used."

Commission Response

The commission agrees that exceedance tolerances pro-
vide the benefits identified by commenters and that codifying
exceedance tolerances in the rule strikes the right balance
between reliability and likely future costs to achieve that level
of reliability. The commission disagrees that codifying ex-
ceedance tolerances in the rule introduces rigidity because the
exceedance tolerances allow the system to exceed the reliability
standard by a defined amount. Moreover, the commission
retains discretion to reevaluate the exceedance tolerances after
reviewing assessments from ERCOT on how the system is
performing. For the same reasons, the commission declines to
modify the rule to require ERCOT to model outcomes at several
different exceedance tolerances, as suggested by APA and
ACP.

In response to TEPRI on probabilistic outcomes, having ERCOT
provide a probabilistic distribution and cause of the outages
identified in the model would provide a valuable data point in
reviewing future assessments. However, the commission dis-
agrees with TEPRI that this should be done in lieu of establishing
exceedance tolerances in the rule because the exceedance
tolerances establish the acceptable thresholds on the duration
and magnitude metrics through which that information can be
interpreted. The commission disagrees with Potomac and Cities
that the exceedance tolerances need to be directly linked to an
estimated VOLL because the thresholds are not solely based
on economics, but on the level of reliability for the ERCOT
region that the commission aims to achieve. The commission
disagrees with Cities that the commission should not adopt
static exceedance tolerance values to gain additional flexibility
because an undefined tolerance amount does not promote
regulatory certainty.

In response to TPPA, the commission modifies subsection (c) of
the rule to include a period for stakeholder comment after ER-
COT submits its modeling assumptions. Stakeholders can sub-
mit feedback at that time on particulars of ERCOT's modeling
inputs.

For these reasons, the adopted rule retains exceedance toler-
ances. However, the commission modifies the exceedance tol-
erance related to the magnitude criterion for other reasons, as
discussed below.

2. Should the exceedance tolerance be evaluated more fre-
quently than the reliability standard? If so, what is the appro-
priate frequency?

ERCOT, HEN, OPUC, TCPA, and TEAM answered that no, the
exceedance tolerances should not be evaluated more frequently
than the reliability standard and instead should be evaluated at
the same time as the standard metrics themselves.

Several commenters answered that yes, the exceedance toler-
ances should be evaluated more frequently than the reliability
standard. There were two main responses on the appropriate
frequency: generally, that the exceedance tolerances should be
evaluated more frequently than the standard (APA and ACP and
Cities), and that the exceedance tolerances should be evaluated
when the ERCOT system is assessed (TEC, Potomac, CPS,
and TAEBA). Shell commented that the exceedance tolerances
should be evaluated whenever the underlying analysis or data
collection methodology changes. TIEC agreed with this notion,
stating that the commission should not codify any frequency, du-
ration, magnitude, or exceedance tolerance metrics in the rule
at all because modeling assumptions could skew the results one
way or the other.

Commission Response

The commission agrees that the exceedance tolerances should
be updated at the same time as the reliability standard met-
rics because the exceedance tolerances are part of the met-
rics. However, the commission declines to modify the rule to
add scheduled reviews of the reliability standard metrics and
exceedance tolerances. Updating the exceedance tolerances
frequently, such as on the same cadence as ERCOT's system
assessment or whenever the underlying analysis or data collec-
tion methodology change, would cause the reliability standard to
change too frequently, creating regulatory uncertainty. The com-
mission will review ERCOT's system assessments regularly and
use its discretion to open a rulemaking to change the reliability
standard metrics, including the exceedance tolerances.

Time frame for updating reliability standard criteria thresholds

A few parties commented on the length of time between updates
to the reliability standard metrics. LCRA, TCPA, and TXOGA
stated that the reliability standard metrics themselves should be
stable and not frequently revisited. For example, LCRA sug-
gested at least a five-year gap between reviews of the standard,
TCPA suggested at least a 10-year gap between reviews of the
standard, and TXOGA suggested only that the standard be re-
viewed less often than the system.

Other parties took a different view. Octopus recommended that
ERCOT submit an annual report to the commission, and after the
review, the commission should determine whether a rulemaking
is necessary to update the reliability standard or exceedance tol-
erances. TIEC, which recommended that the commission not
codify metric thresholds in the rule, suggested that the com-
mission adjust metric thresholds every five years after a 60-day
comment period. TEBA, which was also against codifying met-
ric thresholds, suggested adjusting metrics no more frequently
than every six years, or at least on a similar cadence as the sys-
tem assessments. TEC suggested that the commission evaluate
the reliability criteria and the exceedance tolerances every three
years.

Commission Response

As discussed above, the commission disagrees with TIEC and
TEBA's suggestion not to codify the reliability standard metrics.
The commission agrees with commenters that observed that the
reliability standard metrics should remain stable over time to pro-
vide regulatory certainty and a stable measurement tool to gauge
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the long-term reliability of the system. The commission therefore
declines to modify the rule to add an explicit timeline that would
require the commission to reopen the reliability standard rule to
review and update the reliability standard metrics. The commis-
sion retains discretion to reopen the rule and conduct that review
at any time.

Proposed §25.508(a)(2) - Definition of "loss of load event"

Proposed subsection (a)(2) defines "loss of load event" as "an
occurrence when the system load is greater than the available
resource capacity to serve that load, resulting in involuntary load
shed."

TPPA sought clarification on whether a loss of load event caused
by transmission overload, frequency event, or lack of voltage
support would meet the criteria of the definition of "loss of load
event" in the rule because, in TPPA's view, the definition is sup-
posed to be limited to load shed resulting from a shortage of mar-
ket-wide generation capacity. TPPA suggested language modi-
fying proposed (a)(2) to account for this distinction. ERCOT sug-
gested modifying the definition of loss of load event to include
"system firm load plus required minimum operating reserves" to
avoid the potential misunderstanding that the system must reach
zero megawatts (MW) of available excess capacity in a simula-
tion for a loss of load event to occur.

Commission Response

The commission agrees with TPPA that, for purposes of this
standard, a loss of load event would only include situations in-
volving a system-wide shortage of resources to meet demand
and would not include localized load shed resulting from trans-
mission constraints on the system. Accordingly, the commission
modifies the provision to reflect a system-wide event. The com-
mission also agrees with ERCOT's recommended addition and
modifies the rule accordingly. In addition, the commission mod-
ifies the rule to clarify that a loss of load event also needs to
account for the minimum operating reserves required to avoid
an energy emergency alert level three event, because even in a
load shed scenario, ERCOT is required to maintain a minimum
level of operating reserves.

Proposed §25.508(a)(3) - Definition of "transmission operator"

Proposed subsection (a)(3) defines "transmission operator" with
a reference to the ERCOT protocols.

Some commenters suggested defining this term using the defi-
nition of "transmission operator" that is in the ERCOT protocols,
rather than using placeholder text that refers to the definition in
the ERCOT protocols.

Commission Response

The commission declines to modify the rule to use ERCOT's cur-
rent definition of its term. The term "transmission operator" is pri-
marily used by ERCOT and appears in the commission's rules
infrequently, making a cross reference appropriate.

Proposed §25.508(a)(4) - Definition of "weatherization effective-
ness"

Proposed subsection (a)(4) defines the term "weatherization
effectiveness" as "the assumed percentage reduction in the
amount of weather-related unplanned outages for thermal
generation resources included in the model, due to compliance
with the weatherization standards in §25.55 of this title (relating
to Weather Emergency Preparedness).”

TPPA, TEC, and CPS suggested that the definition of "weather-
ization effectiveness" include all generation resources, not just
thermal generation resources. TPPA stated that the definition
does not consider energy storage resources, DC ties, renewable
generation resources, and load resources. TPPA sought clarifi-
cation on the definition, suggesting that the definition is intended
only to include a percentage reduction for unplanned outages of
thermal generation resources. TEC expressed concern that the
defined focus on thermal generation resources because the cur-
rent weatherization rules include all types of generation and the
transmission system.

Commission Response

The data used by ERCOT in its study on which the reliability
standard is based included weatherization effectiveness only for
thermal generation resources. In the future, it is possible that
ERCOT could include weatherization effectiveness for non-ther-
mal generation resources as the relevant data becomes avail-
able. Accordingly, the commission modifies the rule to remove
"thermal" from the definition of "weatherization effectiveness."
The commission declines to modify the definition to remove the
word "generation" because the reliability standard is based on
resource adequacy. The commission also modifies the provi-
sion to add energy storage resources because these resources
are also part of resource adequacy.

CPS suggested removing the proposed definition of weatheriza-
tion effectiveness, because it is ambiguous, and replacing it with
the generator outage rates and other applicable input assump-
tions in the ERCOT filing required by subsection (c)(1)(A). CPS
asserted that the longer the weatherization rules are in effect,
the more normal they become, and comparing the effectiveness
of current standards to historical standards becomes less mean-
ingful to the development of the reliability standard.

Commission Response

The commission declines to remove the defined term from the
rule, as suggested by CPS. The commission's latest weather-
ization requirements under became effective in 2023, and there-
fore, modeling outcomes will tend to underestimate the impact
of those requirements until there are enough historical years in-
cluded in ERCOT's modeled assessment to forecast more ac-
curately generation resource output under the new regulatory
requirements. The commission may consider the relevance of
weatherization effectiveness at a later date.

Proposed §25.508(b) - Reliability standard

Proposed subsection (b) defines the reliability standard with
three threshold values for frequency, magnitude, and duration
of loss of load events.

Potomac recommended that the commission set a reliability
standard that reflects a reasonable implied VOLL.

Commission Response

The commission disagrees with Potomac's suggestion that the
most principled reliability standard is one that reflects an implied
economic measure. Potomac's focus on a "reasonable implied
VOLL" is consistent with the independent market monitor's mis-
sion to search continuously for wholesale market economic effi-
ciency. However, the commission is not exclusively focused on
either economic or reliability outcomes: it must reasonably bal-
ance both and declines to consider only economic outcomes to
establish the reliability standard for the ERCOT region. More-
over, considerations related to the cost of achieving that relia-
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bility standard will be addressed when evaluating potential mar-
ket reforms when the reliability standard is not met. Because
the reliability standard does not automatically trigger any market
changes, the evaluation of potential market reforms to achieve
the standard is the appropriate time to consider cost.

Proposed §25.508(b)(1) - Reliability standard frequency thresh-
old

Proposed subsection (b)(1) defines the frequency threshold of
the reliability standard as the following: "The expected loss of
load events for the ERCOT region must be less than 0.1 day per
year on average, i.e., 0.1 loss of load expectation (LOLE)."

TPPA sought clarification on the meaning of "on average" in the
context of the measurement of frequency of a loss of load event.

TCPA suggested changing the frequency criterion to better align
it with what is being measured--the probability of a loss of load
event occurring within a modeled year--and gave a suggested
redline edit. TCPA stated that this would also avoid misinterpre-
tation of the frequency criterion as a duration metric of 2.4 hours.

Commission Response

The reliability assessment will involve conducting many indepen-
dent, probability-based simulations, each of which may result in
some number of days with a loss of load event. In this context, in
response to TPPA's request for clarification, "on average" means
averaging the number of loss of load events from all of these in-
dependent modeling runs to determine the expected number of
loss of load events for the system.

In response to TCPA's suggested redline to subsection (b)(1),
the commission modifies subsection (b) of the rule to state that
the system will be simulated using a probabilistic model. This
modification clarifies that the criteria listed in (1)-(3) of subsec-
tion (b) will all be measured by this probability-based model sim-
ulation. Because of this change, it is unnecessary to modify sub-
section (b)(1) as suggested by TCPA. However, the commission
modifies (b)(1) to clarify that the frequency metric is based on
the number of expected load shed events, not the expected loss
of load hours. In addition, the commission modifies the definition
to state that the expected loss of load events must be "equal to
or less than one event per ten years on average" to align with
the industry standard.

Proposed §25.508(b)(2) and (3) - Reliability standard duration
and magnitude thresholds

Proposed subsection (b)(2) defines the duration threshold of
the reliability standard as the following: "the maximum expected
length of a loss of load event for the ERCOT region, measured
in hours, must be less than 12 hours, with a 1.00 percent
exceedance tolerance." Proposed subsection (b)(3) defines the
magnitude threshold of the reliability standard as the follow-
ing: "the expected highest instantaneous level of load shed
during a loss of load event for the ERCOT region, measured
in megawatts, must be less than the maximum number of
megawatts of load shed that can be safely rotated during a loss
of load event, as determined by ERCOT, in consultation with
commission staff and the transmission operators, with a 0.25
percent exceedance tolerance."

As an alternative to its primary recommendation of replacing the
magnitude and duration criteria with expected unserved energy
(EUE) or normalized EUE (NEUE) - discussed below - Potomac
argued if the magnitude criterion is retained, the exceedance tol-
erance should be relaxed to 1.00 percent; and if the duration

criterion is retained, the threshold should be lengthened to 24
hours, rather than 12. Potomac explained that it found the relia-
bility basis for the duration standard unclear. Sierra Club recom-
mended exceedance tolerances for both duration and magnitude
of two to three percent, and Shell recommended an exceedance
tolerance for magnitude of no lower than three percent if the com-
mission retains the current ERCOT data analysis methodology.

Commission Response

As discussed below, the commission declines to modify the rule
to eliminate either the magnitude or the duration criterion be-
cause these are essential components of the commission's cho-
sen reliability standard. The commission agrees that the magni-
tude criterion's exceedance tolerance should be relaxed to 1.00
percent and modifies the rule accordingly. This exceedance
tolerance sets the expectation of a load shed event occurring
during which ERCOT cannot safely and effectively rotate out-
ages once every 100 years, on average. This level more ap-
propriately balances the importance to the commission of avoid-
ing these high-impact events with avoiding expensive outcomes
driven solely by modeling assumptions. However, the commis-
sion disagrees that the duration threshold should be extended
to 24 hours because the emergency pricing program (16 TAC
§25.509) is in place to mitigate the cost impacts of load shed
events that last longer than 12 hours. The reliability standard's
duration threshold in the adopted rule remains at 12 hours to
signify that load shed events that trigger the emergency pricing
program are significant, and the market should be designed in a
way to avoid such events.

The commission declines to relax exceedance tolerances for
magnitude and duration any further, as suggested by Sierra Club
and Shell, because doing so would signal the commission's ac-
ceptance of a less reliably designed system.

Policy Integrity commented that the thresholds for magnitude
and duration are flawed because they are based on a constant
VOLL, rather than a dynamic VOLL that varies by outage dura-
tion and severity. Policy Integrity suggested basing the analysis
for these thresholds on a dynamic VOLL.

Commission Response

The commission declines to modify the rule to require a variable
VOLL, as suggested by Policy Integrity, because the commission
already has work underway through a survey to establish an up-
dated VOLL for the ERCOT region. This value will be used as a
basis for cost estimates associated with market design changes.
Because the reliability assessment is a new process, the com-
mission considers it valuable to allow ERCOT to conduct at least
one assessment with the updated VOLL before considering fur-
ther model changes related to VOLL.

Many commenters suggested improvements to the magnitude
criterion in the proposed rule. Oncor, TNMP, Cities, and TAEBA
stated that the variables used to calculate the magnitude thresh-
old lacked clarity and recommended addressing this ambiguity.
Some commenters suggested that the rule should clarify the re-
quirements and process that ERCOT will use to determine the
amount of load shed that can be safely rotated, including infor-
mation regarding the frequency and process by which the cri-
terion will be updated. For example, TSPA recommended that
the initial maximum magnitude value be identified in this pream-
ble. Octopus suggested that ERCOT provide an annual report
on the maximum number of MW of load shed that can be safely
rotated. TAEBA recommended the rule justify and provide expla-
nation for the reasonableness of the 19 gigawatt (GW) amount
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used in ERCOT's study that formed the basis for the reliability
standard's metrics. TEC suggested that the amount of load that
could be rotated be analyzed as a dynamic number based on
changes to the system. Other comments suggested factors to
include in calculating magnitude to improve the accuracy of the
criterion, such as: cold-load pickup, underfrequency load shed-
ding obligations, presence of mobile generation assets, clarifica-
tion of the term "critical circuit," transmission and distribution ser-
vice provider demand response, load management programs,
large load additions, circuit segmentations, transmission-level
customers, and ongoing resiliency improvements.

Commission Response

The commission agrees with commenters that additional clarity
and consideration surrounding the variables used to calculate
magnitude is desirable. However, the commission declines to
amend the proposed rule because the result would be overly pre-
scriptive for a calculation that must consider an evolving trans-
mission and generation landscape. Instead, the commission ex-
pects ERCOT to achieve a similar result by considering stake-
holder input, either through the adoption of protocols or other ap-
propriate processes. This expectation bolsters the existing lan-
guage of the adopted rule, which requires ERCOT to estimate
the number of MWs that can be safely and effectively rotated
during a loss of load event in consultation with commission staff
and transmission operators. Allowing stakeholder input on the
development of the assumptions and variables used in the cal-
culation will ensure that transmission operators and other mar-
ket participants can participate meaningfully in the establishment
of the metric while providing additional flexibility to ERCOT and
market participants to adjust the calculation as new technologies
and information become available.

The commission does modify the proposed rule, however, to re-
quire ERCOT to file with the commission, on or before December
1 of each year, the amount of MW that can be safely rotated and
a summary of the methodology used to derive that number.

Other parties expressed concern regarding the feasibility of the
standard from a cost and implementation perspective. Cities
stated that the magnitude criterion is overly strict as it effectively
sets the frequency standard at 0.037 LOLE, rather than the 0.1
LOLE stated in the proposed rule. Cities questioned whether a
0.037 LOLE is attainable given the current market transition and
load growth in Texas. HEN stated that magnitude is the con-
trolling metric for calculating the reliability standard because fre-
quency and duration should be easily achieved if magnitude is
met. TIEC stated that selecting a maximum magnitude of 19 GW
drives a frequency metric of one event in twenty-five years, a re-
sult TIEC considered unlikely to be justified by the cost to reach
it. Potomac stated that, from its analysis, it is unlikely that an
energy-only market can satisfy the one-in-ten reliability standard
because it found that other regional transmission organizations
with a one-in-ten reliability standard rely on capacity markets to
supplement their energy and ancillary services markets.

Commission Response

The commission finds the magnitude criterion with the proposed
exceedance tolerance to be reasonable and will address con-
cerns about hypothetical market design change costs at the time
it considers ERCOT's system reliability assessment. Further,
the adopted rule requires this figure to be updated annually,
which will provide opportunities to revisit the issues noted by
commenters.

Several commenters expressed concern with ERCOT's study
methodology and calculation of 19 GW as the initial amount of
load shed that can be safely rotated. HEN suggested modifying
the rule to provide a clear, maximum outage magnitude. HEN
also recommended that the amount of load shed that can be
rotated be reduced to 25 percent of the total load that can be
controllably shed, instead of ERCOT's suggestion of 60 percent;
which translates to a magnitude threshold of eight GW rather
than 19 GW. HEN explained that PURA §39.159(d)(1) requires
ERCOT to determine the quantity of dispatchable reliability re-
serve service (DRRS) necessary considering "historical varia-
tions in generation availability for each season based on a tar-
geted reliability standard or goal," and that the magnitude thresh-
old in the proposed rule does not provide meaningful guidance
to ERCOT for determining the quantity of DRRS needed to meet
the standard.

NRG supported the frequency, magnitude, duration, and ex-
ceedance probabilities provided in the proposed rule. However,
NRG noted that the magnitude threshold should be set to an
amount that can be rotated in a manner that minimizes dis-
ruption to customers, not the maximum amount of load shed
theoretically possible on the system. NRG suggested that if
TSPs determine 40 GW can be shed in total to rotate load shed
safely, the magnitude threshold should be set to less than 20
GW.

Shell stated that the magnitude threshold should be calculated
as the sum of the estimated amount of load that can be rotated
by each distribution service provider (DSP) because this method
would produce a reasonable and cost-effective metric to cover
for an extreme event that has minimal chance of occurring.

Oncor suggested that ERCOT base its magnitude threshold
amount on a load shed rotation cadence of 1:1, a ratio of
consumers' time with power to their time without power, which
translates to a maximum percentage of the total load available
for load shed of 50 percent, rather than 60 percent. However,
Oncor stated that it would support further reducing the amount
of load shed that can be rotated to less than 50 percent. Oncor
asserted that the 19 GW amount provided by ERCOT's study
for safe rotation of load shed is incorrect. Oncor concluded that
ERCOT overstated the amount of load shed that a TSP can
effectively rotate during a LOLE which in turn understates the
system's need for new generation. Oncor stated that 19 GW
fails to account for the practical and operational considerations
that would diminish load-shed capabilities to well below 19 GW
in a real loss of load event, and that the magnitude criterion
requires further refinement for accuracy.

TNMP had similar concerns to Oncor's and recommended that
ERCOT's determination of 19 GW as the magnitude threshold
be revised for accuracy. TNMP stated that increasing the num-
ber of consumers curtailed from 50 percent to 60 percent during
a reliability event leads to at least a 50 percent increase in con-
sumers' time without power.

TEC and TSPA recommended that the commission allow for
stakeholder comment when it sets the magnitude criterion's
threshold. TSPA further recommended that the magnitude
threshold be set by commission order.

Commission Response

As a reliability metric, basing the standard for the magnitude
of tolerable loss of load events on the amount of MW that ER-
COT can safely and effectively rotate is a reasonable policy out-
come. However, the commission finds commenters' concerns
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about the calculation of that MW amount credible. Because that
MW amount may change frequently due to changes in system
configuration, installation of new technologies, or adoption of dif-
ferent emergency response strategies, to name just a few rea-
sons, the commission declines to codify the process to calculate
a numerical MW amount in rule. Instead, and as noted above,
the commission expects ERCOT to use a stakeholder-informed
process to calculate the amount of MW that can be safely and
effectively rotated and modifies the rule to require ERCOT to file
with the commission the result of that calculation and a summary
of the methodology used at least annually.

Oncor suggested one redline to the magnitude criterion--that the
magnitude threshold be set as the following: "the highest instan-
taneous level of load shed . . . must be less than the maximum
load shed that can be effectively rotated during a loss of load
event."

Commission Response

The commission disagrees with Oncor's suggested edit to the
magnitude criterion because the term "effective" as applied to
the magnitude criterion in this rulemaking is unclear.

TPPA requested clarification whether "expected highest instan-
taneous level of load shed" is meant to refer to load lost for mere
fractions of a second or a measured ERCOT interval.

Commission Response

In response to TPPA's request for clarification on the interval
over which magnitude is calculated, the commission modifies
the rule to state that the measurement for magnitude is "the ex-
pected highest level of load shed during a loss of load event
for the ERCOT region, measured as the average lost load for a
given hour."

Proposed §25.508(b) and (c)(1)(C) - Reliability standard criteria,
EUE, and NEUE

Proposed subsection (b) lists the reliability standard criteria:
frequency, magnitude, and duration. Proposed subsection
(c)(1)(C) requires ERCOT to report EUE and NEUE in its
assessment.

Several parties commented specifically on the use of EUE and
NEUE. Potomac, TXOGA, TIEC, and Shell recommended not
using the three metrics of frequency, magnitude, and duration
and replacing them with a single metric of EUE or NEUE.
Potomac and TIEC explained that an EUE-based standard,
considering the VOLL and cost of new entry (CONE), would be
the most economically optimal choice. Potomac, TXOGA, and
TIEC stated that EUE captures magnitude and duration. TIEC
and Shell both suggested that the commission only monitor
frequency, magnitude, and duration, and instead adopt the EUE
or NEUE as the reliability standard. TEPRI also suggested
that magnitude and duration be eliminated and replaced by
EUE along with VOLL because EUE already considers risk,
magnitude, and duration. TEPRI specifically acknowledged that
EUE does not account for tail events and suggested that these
events be accounted for through a separate study performed by
ERCOT for the reliability standard, rather than through the mag-
nitude and duration criteria with their exceedance tolerances.

HEN preferred EUE to LOLE as a better measure of reliability
but was not opposed to using LOLE as one of the reliability mea-
sures. TSPA expressed support for keeping EUE and NEUE in
the rule as proposed, within subsection (c)(1)(C).

TIEC and TEBA commented that the commission should not
codify threshold metrics in the reliability standard rule. TIEC
stated that "the commission should maintain its discretion in
evaluating the modeling data to set a reasonable reliability
standard, taking into account ERCOT's assessment of key
metrics, along with the cost impacts to consumers."

Commission Response

The commission declines to modify the rule to replace the mag-
nitude and duration criteria with either EUE or NEUE as recom-
mended by Potomac, TXOGA, TIEC, and Shell. The commis-
sion agrees with TSPA that EUE and NEUE should remain in-
formational only. Although EUE is a useful metric, and the com-
mission requires ERCOT to include it in its assessment results,
it is an average measure of events and does not distinguish the
characteristics of extreme events. Because EUE is an average
measure, the commission disagrees that EUE effectively cap-
tures the nuance provided by a reliability standard comprising
individual frequency, magnitude, and duration criteria.

The commission disagrees with TIEC and TEBA that reliability
standard metrics should not be codified in the commission rule.
The commission must have a stable set of metrics by which to
gauge the reliability of the ERCOT system, and to remain stable,
these metrics must be codified in rule and updated only through
deliberative and transparent processes. For these reasons, the
commission declines to modify the rule.

TEPRI suggested modifying subsection (b) to specifically men-
tion resource adequacy because that is what the rule is meant to
address. TEPRI stated that in the future the commission should
work towards changing the definition of a reliability standard from
resource adequacy to the likelihood of residents losing access to
electricity.

Commission Response

The commission agrees with TEPRI that the proposed rule is lim-
ited to resource adequacy and not a broader understanding of
the causes and implications of interruptions to consumers' elec-
tricity access. However, the commission declines to modify the
provision to explicitly mention resource adequacy. The proposed
rule is clear in its limitations. Whether the broad concept of a re-
liability standard should be redefined to capture all interruptions
to consumers' electricity access is beyond the scope of this rule-
making.

Policy Integrity suggested adding stress testing as a fourth cri-
terion to the reliability standard in the proposed rule. Policy In-
tegrity stated that including and measuring this criterion would
minimize risk from tail events.

Commission Response

The commission declines to modify the rule to require stress
testing, as suggested by Policy Integrity, because it is unneces-
sary. The adopted rule's thresholds are based on analysis that
includes historical tail events, such as Winter Storm Uri. In ad-
dition, stress testing, which requires projection of tail events and
an estimate of their severity, would introduce unnecessary sub-
jectivity to the standard.

Proposed §25.508(b) and (c)(1)(D) - Roles of the commission
and ERCOT

Proposed subsection (b) states that the ERCOT system meets
the reliability standard if an ERCOT model analysis finds that
the system meets each of the criteria provided in this subsec-
tion. Proposed subsection (c)(1)(D) states that if any reviewed
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system falls below the reliability standard, ERCOT must include
recommended market design changes in its filed assessment.

TPPA commented that it is the commission's role, not ERCOT's,
to determine whether the ERCOT system has met the reliability
standard. Similarly, LCRA recommended modifying subsection
(b) to state that the commission's role is to ensure that the bulk
power system for the ERCOT region meets or exceeds the met-
rics established in the rule. In support of its suggestion, LCRA
cited PURA §39.159(b), which requires the commission to en-
sure that ERCOT establishes requirements to meet the reliability
needs of the ERCOT region.

Potomac commented that it is an economic and policy function
to develop market design alternatives. Specifically, Potomac
stated that it should be the commission's role to determine mar-
ket design changes, not ERCOT's, and that it is inappropriate to
require ERCOT to recommend market design changes to the
commission. Potomac accordingly recommended eliminating
subsection (c)(1)(D) from the rule, or, in the alternative, the rule
should require an independent review by the Independent Mar-
ket Monitor (IMM) of any market design changes recommended
by ERCOT.

Commission Response

Although the commission agrees with TPPA that it is the com-
mission's role to establish a reliability standard, the evaluation of
whether the system has met the reliability standard is an objec-
tive assessment based on a model that uses publicly available
assumptions that are subject to commission review. Therefore,
it is unnecessary to modify the proposed rule to explicitly recog-
nize the commission's role in determining whether the ERCOT
system has met the standard.

The commission also disagrees with LCRA's suggested modifi-
cation because PURA §39.159(b) obligates the commission to
ensure that ERCOT establishes requirements to meet the reli-
ability needs of the ERCOT region. This rulemaking is limited
to establishing a reliability standard for the ERCOT region, as
discussed in the commission's response to comments on sub-
section (c)(2) below. It does not address the particular means
by which that reliability standard will be met.

The commission declines to remove subsection (c)(1)(D) as sug-
gested by Potomac. ERCOT may provide recommendations on
market design options for the commission to consider, and the
commission considers ERCOT to be a credible source for such
recommendations. The commission retains discretion to decide
whether to implement any market design changes as a result
of the assessment and in consideration of ERCOT's recommen-
dations. However, the commission agrees that the IMM should
provide its assessment of ERCOT's recommended market de-
sign changes. The commission therefore modifies the rule to re-
quire the IMM to review recommended market design changes
and expected system costs associated with those changes.

ERCOT suggested modifying subsection (b) to describe the sim-
ulation it will run to determine whether the system is meeting the
reliability standard. Specifically, ERCOT suggested language to
clarify that ERCOT is not conducting an analysis to determine
whether the system is meeting the standard. Instead, ERCOT
is running a probability-based model simulation that will demon-
strate whether the system meets the standard.

Commission Response

The commission agrees with ERCOT's suggested clarifying lan-
guage and modifies the rule accordingly.

Proposed §25.508(c)(1) - Timing of ERCOT's assessment

Proposed subsection (c)(1) requires an assessment to be per-
formed every five years, starting January 1, 2026, and the as-
sessment must review the ERCOT system that exists today and
the system that will exist three years into the future.

Many parties expressed concern with both the length of time be-
tween full system assessments and the two-year gap between
the three-year look-ahead and the five-year assessment. TEC
suggested that the assessment occur every three years, and
Octopus suggested that it occur every other year; TXOGA and
Sierra Club both expressed concern with the five-year assess-
ment schedule but provided no suggestion for a preferred re-
view cycle. However, most parties that commented on this pro-
vision indicated a preference for an annual review of the system.
TCPA and NRG cited PURA §39.159(b)(2) as support for their
contention that the commission is statutorily bound to an annual
reliability assessment. NRG also stated that ERCOT's resource
mix and load growth change frequently. Similarly, TXOGA and
TEPRI suggested the assessment be performed annually; TX-
OGA's reasoning was timely identification and mitigation of risks.
TEPRI also recommended requiring a more comprehensive as-
sessment every five years.

Commission Response

The commission modifies the rule to require ERCOT to perform
its assessment every three years, as recommended by TEC. A
three-year review cadence appropriately balances the need to
provide the commission with timely and accurate information to
evaluate the system's reliability with the administrative burden
and regulatory uncertainty that more frequent evaluation would
impose. This will also allow enough time for the commission to
complete any required rulemakings and ERCOT to implement
any changes in the protocols before the beginning of the next
assessment.

The commission disagrees with TCPA and NRG that PURA
§39.159(b)(2) is relevant to ERCOT's assessment of whether its
system meets the reliability standard under this rule. This rule
requires an assessment of the general reliability of ERCOT's
system. It does not require a targeted evaluation of the quality
and characteristics of ancillary services required to ensure reli-
ability is certain pre-defined circumstances. The requirements
of PURA §39.159(b)(2) will be met by the annual ancillary
services methodology study, which is subject to approval by the
commission.

TCPA recommended that the rule specify a time frame for
ERCOT to deliver the system assessment, rather than spec-
ifying the time at which ERCOT will begin the assessment.
TCPA stated that this would ensure a transparent and thorough
process.

Commission Response

The commission declines to modify the rule to impose a deadline
for ERCOT to file its assessment, as recommended by TCPA.
Rather, the adopted rule imposes a start date on ERCOT's as-
sessment to ensure ERCOT has sufficient time to complete its
modeling and provide thoughtful market design recommenda-
tions, if necessary. The adopted rule involves a novel process
and opportunity for stakeholder feedback. Furthermore, while
not required by the rule, ERCOT might determine that additional
analysis is required to support its recommendations. Commis-
sion staff and ERCOT communicate frequently on a wide array
of topics, including developing coordinated workplans, and up-
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dates on the status of ERCOT's analysis can be provided, if ap-
propriate or necessary.

Proposed §25.508(c)(1) - ERCOT's assessment filing format

Proposed §25.508(c)(1) requires ERCOT to file a system as-
sessment.

TEPRI recommended that the commission require the assess-
ment to be provided in a searchable Excel spreadsheet. TPPF
recommended that the commission add language to the rule
guaranteeing that enough information will be published so that
outside entities will be able to replicate the models used for the
assessment and to evaluate the model outputs.

Commission Response

The probabilistic simulations ERCOT uses are extremely com-
plex models that use an enormous amount of data - some of
which is sensitive or otherwise confidential - and requires the
use of SERVM modeling, which is inaccessible to the majority of
market participants. Requiring ERCOT to provide sufficient in-
formation for outside entities to be able to replicate its results is
infeasible. However, the commission expects ERCOT to provide
sufficient information or explanation for outside parties to under-
stand ERCOT's methodologies.

Proposed §25.508(c)(1)(A) - ERCOT's list of proposed assump-
tions

Proposed subsection (c)(1)(A)(i)-(v) is a list of assumptions that
ERCOT must file with the commission before it conducts its as-
sessment.

Several parties expressed a preference for adding other items
to the list of assumptions that ERCOT must file. For example,
Shell and Sierra Club both suggested adding "load forecast error,
renewable forecast error, resource outage scenarios, resource
outage scenarios by which the scenarios will be weighted in the
study, and expected probability of weather pattern occurrence."
Sierra Club also suggested adding expected levels of load re-
duction capability through the use of energy efficiency, demand
response, and local distribution-level generation that has the im-
pact of lowering load on the transmission system. TEC sug-
gested adding load forecasts. TPPA and TEAM suggested re-
quiring an update to VOLL, and TSPA suggested requiring an
update to CONE and the reference technology. APA and ACP
suggested using a dynamically modeled VOLL to better capture
actual costs of loss-of-load events and to provide the commis-
sion with maximum information. TEPRI listed numerous require-
ments for inclusion in subsection (c)(1)(A) of the proposed rule,
including gas constraints and transmission outages. TSPA rec-
ommended that the rule include a review of distributed energy re-
sources (DERs) and microgrids as part of the assessment. APA
and ACP suggested including transmission-related data in ER-
COT's modeling, such as upgrades and outages.

TPPA recommended that proposed subsection (c)(1)(A)(ii) be
edited to clarify that ERCOT's filing only includes expectations
of the number of new resources and retirements that ERCOT
is forecasting. TPPA also opposed ERCOT updating CONE
on a routine basis unless there are structural changes to the
generation market that would markedly change the costs of the
technology because updating CONE is an extensive process.
TPPA recommended removing the requirement to update CONE
in proposed subsection (c)(1)(A)(iv) and updating CONE sepa-
rately from the reliability standard assessment. TCPA also sug-
gested removing reference to CONE from the list of ERCOT's
proposed assumptions because an updated CONE value and

reference technology choices are relevant only after ERCOT
finds that a modeled system fails to meet the reliability standard.

ERCOT suggested a modification to proposed subsection
(c)(1)(A)(iv) to add "a recommendation regarding whether more
than one reference technology should be incorporated in the
assessment."

Commission Response

The commission agrees with commenters that the proposed rule
does not list every relevant assumption that ERCOT will likely
need to include in its system assessments. The purpose of
requiring certain assumptions is transparency and certainty for
stakeholders, ERCOT, and the commission. The commission
disagrees, however, that transparency and certainty can be
achieved only by adding numerous required assumptions to
the commission rule. Instead, authorizing a comment period
for stakeholder input on assumptions submitted by ERCOT
should address these concerns. This way, stakeholders can
provide input on the assumptions ERCOT has filed with the
commission and identify any other assumptions that ERCOT
should include before it performs its assessment. For these
reasons, the commission declines to modify the rule to add any
additional required assumptions but modifies the rule to allow
for a comment period with the commission after ERCOT files its
assumptions.

The commission declines to modify the rule to require a dynam-
ically modeled VOLL, as suggested by APA and ACP, because
the commission has already initiated a survey to establish an up-
dated VOLL for the ERCOT region.

The commission declines to modify the rule to specify the
methodology that ERCOT will use to identify resource additions
and retirements, as suggested by TPPA. ERCOT will provide its
information on the resource additions and retirements as part of
its assumptions, and the commission will have an opportunity to
modify these values if necessary.

The commission modifies the rule to remove the requirement
that ERCOT update the CONE as part of its assessment be-
cause CONE updates will occur through a separate commis-
sion process. The commission agrees with ERCOT's suggested
modification and modifies the rule accordingly.

APA and ACP, TEPRI, and TPPF suggested that the commission
require ERCOT to appropriately weight high-impact, low-proba-
bility events, such as Winter Storm Uri, in its modeling. TIEC
and TPPF alternatively recommended that the commission re-
quire ERCOT to eliminate these events entirely from its model-
ing. HEN expressed support for including these events.

Commission Response

The commission declines to modify the rule as suggested by
commenters because it is unnecessary. The adopted rule al-
lows for public comment on ERCOT's modeling assumptions,
including the historic weather years ERCOT plans to use in the
assessment. The commission will weigh feedback on ERCOT's
modeling assumptions when they are filed.

Proposed §25.508(c)(1)(A) and (c)(2) - Allowance for comments
on ERCOT's proposed assumptions and system assessment

Proposed subsection (c)(1)(A) requires ERCOT to file its pro-
posed assumptions with the commission. Proposed subsection
(c)(2) requires ERCOT to file its completed assessment with the
commission.
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Several commenters argued that a comment period after
ERCOT submits its system assessment should be explicitly
included in the rule to ensure that there is ample opportunity
for stakeholder input. Some additionally requested that the
commission establish an earlier comment period--after ERCOT
submits its modeling assumptions. For example, Potomac
suggested "an opportunity for comments on ERCOT's proposed
modeling assumptions by market participants and the IMM
since these assumptions can substantially alter the results of
the assessment." Shell commented that, because ERCOT's
assessment is heavily dependent on underlying assumptions,
there should be an abundance of transparency and opportuni-
ties for stakeholder input on the assumptions and parameters in
the assessment.

TNMP, TPPA, and Potomac suggested that commission ap-
proval of ERCOT's modeling assumptions be added to the rule
because it would strengthen the opportunity for stakeholder
feedback. TPPA recommended further that the commission
require ERCOT to approve modeling assumptions through the
ERCOT stakeholder process.

Commission Response

The commission agrees that stakeholder input after ERCOT files
both its proposed modeling assumptions and system assess-
ment would be valuable. In particular, the commission agrees
that allowing comments on ERCOT's proposed assumptions is
important because the assumptions will form the basis of ER-
COT's assessment. Accordingly, the commission modifies the
rule to add two comment periods: one after ERCOT files its pro-
posed modeling assumptions and one after ERCOT files its sys-
tem assessment. The commission further modifies the rule to
provide commission staff with discretion over the timing and re-
quirements of these comments. Because the commission mod-
ifies the rule to provide a comment period at the commission,
the commission declines to modify the rule to require ERCOT to
approve modeling assumptions through the ERCOT stakeholder
process, as recommended by TPPA.

With regard to commission approval of the modeling assump-
tions, proposed modeling assumptions are an interim step in the
system assessment and do not necessarily require a commis-
sion order or approval in every instance. However, the adopted
rule does provide for commission review of ERCOT's modeling
assumptions, if necessary. Further, ERCOT is required to con-
sult with commission staff before filing its final recommended as-
sumptions, and the commission may approve or direct revisions
to the assumptions at its discretion. In addition, the commission
modifies the rule to allow commission staff to provide its own rec-
ommendation on ERCOT's final modeling assumptions for the
commission's review.

Proposed §25.508(c)(1)(B)(iii) - Market equilibrium reserve mar-
gin (MERM)

Proposed §25.508(c)(1)(B)(iii) requires ERCOT to report on the
system configuration three years from the date of the current
year's system analysis that would be required to achieve the
MERM.

TEC recommended removing the requirement to calculate the
MERM because it is inappropriate to include, and TCPA noted
that the MERM takes a long time to calculate.

Commission Response

The commission modifies the proposed rule to remove the re-
quirement for ERCOT to report on a system configuration at the

MERM because the current year assessment and three-year for-
ward-looking assessment provide a sufficient snapshot of the re-
source adequacy outlook.

Proposed §25.508(c)(1)(C) and (D) - Adding system cost to rec-
ommendations

Proposed subsection (c)(1)(C) requires ERCOT to include cer-
tain results in its system assessment filing. Proposed subsec-
tion (c)(1)(D) requires ERCOT to include recommendations for
market design changes in its filing with the commission if any
modeled systems fall below the reliability standard.

Many commenters suggested that if the system is not meet-
ing the reliability standard, bringing the system up to the level
of the reliability standard will incur consumer costs, and these
costs should be made publicly available as part of ERCOT's
required recommendations in proposed subsection (c)(1)(C) or
(D). OPUC, Cities, Sierra Club, CTEI, TEPRI, TXOGA, TEAM,
TIEC, and Shell cited the need to balance reliability benefits with
consumer costs. In contrast, TSPA, Octopus, and TEC simply
recommended adding system cost as a required reporting com-
ponent in proposed subsection (c)(1)(C) or (D). TPPF recom-
mended that the rule require ERCOT to submit a cost-benefit
analysis of any generation additions or transmission changes
along with recommended market design changes.

Commission Response

The commission agrees with commenters that reliability bene-
fits must be balanced with costs to achieve the desired reliability.
The commission therefore modifies the rule to require ERCOT to
include cost estimates along with its recommended market de-
sign changes and to require the IMM to conduct an independent
review of both recommendations and costs. The cost estimates
and independent review, along with a stakeholder comment pe-
riod, will allow the commission to consider costs before deter-
mining whether any market design changes may be necessary.

Cities commented that ERCOT's analysis, on which commission
staff relied to create the reliability standard, used an outdated
CONE that underestimates system costs and is subject to un-
certainties and change given that the Brattle Group study on
CONE is ongoing. In addition, Cities recommended modifying
the proposed rule to require ERCOT to include consumer costs
related to the performance credit mechanism (PCM). Cities sup-
ported its suggestion by stating that "the reliability standard will
set the PCM's target, driving the cost of the performance credits.
(B)ecause performance credit costs are a direct outcome of the
reliability standard, ERCOT should include performance credit
costs in the system cost analysis."

Commission Response

The commission disagrees with Cities' suggestion to include the
cost of performance credits as a required submission by ERCOT.
The PCM is not the only potential solution available to the com-
mission to bring the ERCOT system into compliance with the
reliability standard; therefore, requiring costs for this single so-
lution would be inappropriate. In addition, this rulemaking is to
establish the reliability standard, not to prescribe consequences
if the modeled system does not meet the standard.

TEPRI recommended using EUE and the VOLL to gauge con-
sumer willingness to pay for increased reliability, stating further
that the commission should support policies that are cost ef-
fective. TIEC stated that the commission should "disregard the
costs ERCOT included in its modeling because they are not rep-
resentative of the consumers' actual costs." In support of this
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notion, TIEC stated that using CONE as a cost basis ignores
that the market cannot pay only new resources but must instead
pay all existing resources as well. To address this issue, TIEC
recommended modeling NEUE with an updated VOLL.

Similarly, Shell contended that what consumers would pay for in-
creased reliability is closer to CONE times the total dispatchable
generation MW. Shell stated further that "investment for improv-
ing reliability is cost beneficial to consumers only if cost of gen-
eration investment is lower than cost savings to consumers from
avoiding load shed or out of market actions due to the added
generation."

Commission Response

For reasons discussed above, the commission declines to re-
place the three reliability standard metrics in the rule with one
based on NEUE, as TIEC proposes. However, the adopted rule
retains the proposed rule's requirement for ERCOT to include the
EUE and NEUE in its assessment filing in order to gauge con-
sumer costs of the modeled reliability outcomes, as suggested
by TEPRI and TIEC. Additionally, the commission modifies the
rule elsewhere to include a comment period after ERCOT files
its assessment, so stakeholders will have an opportunity to com-
ment on ERCOT's cost estimation methodology.

Sierra Club and TEPRI suggested that the commission update
a study on an Economically Optimal Reserve Margin (EORM)
because it is outdated. Sierra Club stated EORM could provide
an important data point in assessing the reasonableness of the
reliability standard.

Commission Response

The commission declines to modify the rule to require calcula-
tion of the EORM because ERCOT's assessment will report data
more relevant to cost implications of the modeled systems. The
EORM is an assessment of the level of reserves that minimizes
societal costs. Assessing a system configuration at the market
equilibrium reserve margin will provide insights into the willing-
ness of hypothetical investors to take certain actions that may
improve resource adequacy under the existing market design
than would data related to the EORM.

Proposed §25.508(c)(2) - Consequences of a failure of a mod-
eled system to meet the reliability standard

Subsection (c)(2) of the proposed rule states that the commis-
sion will review ERCOT's assessment of the ERCOT system and
determine whether any market design changes are necessary.

Opinions from commenters varied on whether subsection (c)(2)
should require action by the commission to change market de-
sign in response to a failure of the system to meet the reliabil-
ity standard. CPS, LCRA, NRG, TCPA, TEC, and TPPA opined
that the reliability standard is mandatory and action to come into
compliance is therefore required. Cities, Octopus, OPUC, and
TAEBA asked the commission to clarify in the rule whether the
standard is mandatory. CTEI, Potomac, TEAM, and TEBA sup-
ported the rule as proposed. CPS expressed support for the re-
liability standard as a standard with automatically triggered con-
sequences that account for VOLL and CONE. In support of its
opinion, CPS stated that without performance incentive mecha-
nisms tied to the reliability standard, reliance for grid reliability
will disproportionately fall to public entities, such as CPS, and
that the reliability standard would therefore be incomplete as a
standard.

Of those that recommended that the reliability standard be
mandatory and that the rule include consequences for failure to
meet the standard, both LCRA and NRG referred to legislative
direction in PURA §39.159 as support for their position. LCRA
stated that the statute places a clear duty on the commission to
ensure that ERCOT establish requirements to meet the relia-
bility needs of the power region, and that it is the commission's
responsibility to effectuate this legislative mandate, ensuring
that action will be taken if the reliability standard is not met.
NRG stated that, for this policy to be effective, "failure to meet
the reliability standard should trigger a pre-defined process to
evaluate and then adopt any necessary changes to the ERCOT
market structure to . . . meet the standard." NRG stated that
this principle is embedded in PURA §39.159 and is consistent
with how every other type of reliability measure is met in the
ERCOT region, such as ERCOT's forward assessments of the
transmission system and ancillary services and the reliability
unit commitment process.

TCPA also stated that a pre-defined process in response to a
failure of the system to meet the reliability standard would be
appropriate and that a firm timeline associated with this process
should be included in the rule.

TPPA commented that the long-term trajectory of the ERCOT
market is uncertain because the commission's previously
adopted blueprint documents are out of date, so there is uncer-
tainty among stakeholders as to how the reliability standard will
be applied. TPPA accordingly requested an updated version of
the blueprint documents be published as part of the reliability
standard rulemaking. In addition, TPPA stated that ERCOT
should not provide recommended changes as part of its reliabil-
ity assessment because the commission is the appropriate body
to consider legislatively sanctioned market design changes and
broader policy decisions, not ERCOT. TPPA therefore recom-
mended that the commission seek stakeholders' input rather
than accept recommended changes from ERCOT.

Of those expressing support for the proposed rule's treatment
of the reliability standard as a measurement tool, rather than a
mandatory trigger, TEBA, TIEC, and CTEI appreciated that such
treatment will not require implementation of any particular mar-
ket design, including the PCM or some other form of a capac-
ity market. TIEC stated that it would oppose any language that
would make market design changes mandatory to achieve cer-
tain generator revenues, remove the commission's discretion to
decide whether market changes are needed, or result in any kind
of CONE-based revenue stream for all generators that are avail-
able at a particular time. Potomac noted that treating the reliabil-
ity standard as informational will greatly reduce any associated
costs. TEAM stated that the reliability standard should not es-
tablish a reserve margin mandate because this would implicitly
create a capacity market and shift risk to consumers.

LCRA, Shell, and TCPA suggested that the commission add lan-
guage to the proposed rule specifying that the commission will
adopt any market design changes through a rulemaking process.
In support of its position, LCRA cited House Bill 1500 (88th R.S.),
the commission's ERCOT directives interim process memo filed
in Project No. 52301, and PURA §39.1514. LCRA stated that
the bill, process memo, and statute demonstrate that the com-
mission can direct ERCOT to take an official action through a
contested case, rulemaking, or memorandum or written order
adopted by a majority vote. LCRA and TCPA further suggested
that the proposed rule should include an explicit timeframe in
which the commission will open this rulemaking after ERCOT
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files an assessment indicating the reliability standard has not
been met.

Commission Response

The commission agrees with commenters that expressed sup-
port for the reliability standard as a measurement tool. The
adopted rule establishes a process by which the ERCOT system
will be regularly assessed for reliability, provides opportunities
for input by stakeholders, the IMM, and commission staff, and
allows the commission to determine whether market changes
are required to address any identified reliability deficiencies and
what those changes should be. The commission is presently
considering many different mechanisms to ensure reliability and
resource adequacy in the ERCOT region, and the selection of
which solution is most appropriate given a particular set of cir-
cumstances - both now and in the future - should be deliberative
and fully informed at the time that selection is made. Accord-
ingly, the commission declines to modify the rule in response to
comments requiring a particular outcome or action within a pre-
determined timeframe if ERCOT's projections do not meet the
reliability standard.

With regard to PURA §39.159, the commission disagrees with
stakeholder suggestions that the commission is required to
adopt a reliability standard that mandates changes to market
design should the standard not be met. Instead, the reliability
standard included in the adopted rule defines the reliability
needs for the ERCOT region and provides the basis for the
commission and ERCOT to create the requirements, through
other rules and the protocols, to meet those needs. It was not
designed to accomplish any of the more targeted objectives of
PURA §39.159(b). Those objectives are addressed through
other means, such as the annual ancillary service methodology
study.

The commission declines to modify the rule to require the
commission to address identified reliability deficiencies through
a rulemaking process, as recommended by LCRA, Shell, and
TCPA, because it is unnecessary. Any solution that is identified
by the commission will be implemented using the appropriate
process for that particular solution, be it a rulemaking, directive
to ERCOT, or some other action. In some instances, the appro-
priate action may be more information gathering in the form of
workshops or studies or even requests for legislative action.

The commission declines to provide an updated blueprint as rec-
ommended by TPPA, because this request is beyond the scope
of this rulemaking project.

With regard to ERCOT's role in providing recommended mar-
ket design changes, the commission agrees with TPPA that the
commission is the appropriate body to consider and ultimately
determine whether market design changes are necessary. How-
ever, ERCOT has the technical expertise to evaluate both market
design changes and the costs of those changes, making it an
invaluable contributor to the commission's policy deliberations.
The commission will consider ERCOT's recommendations, the
analysis conducted by the IMM, and stakeholder comments to
arrive at its own decision whether any market design changes
are necessary.

The adopted rule includes other clarifying changes to describe
the contents of ERCOT's filed assessment and recommended
market design changes.

A majority of commenters suggested that the proposed rule
should be modified to account for the specific tools the commis-

sion should employ in response to a modeled system's failure to
meet the reliability standard. Most suggested that the commis-
sion limit itself to established, competitive market mechanisms
or the energy-only market as a corrective for such a failure.
Examples of out-of-market mechanisms, which commenters
agreed should not be allowed, were capacity procurements,
noted by Sierra Club, Shell, and TCPA and the PCM, noted by
TEBA and TIEC. Sierra Club stated that the standard should not
be interpreted as a specific capacity requirement on load-serving
entities. TCPA opposed any state-sponsored or utility-owned
capacity additions. TAEBA, Octopus, and NRG requested that
the commission clarify its intentions for responding to a failure
of a modeled ERCOT system to meet the reliability standard.

ARM "caution(ed) against too frequent development of new mar-
ket products to address reliability standard shortfalls and pre-
fer(red) the use of existing market design features (including
those currently in development) to address any such shortfalls."
In addition, ARM proposed that if the commission directs ER-
COT to make changes to ancillary services to meet a shortfall in
the reliability standard, the commission make an express des-
ignation in its orders whether such changes impose costs be-
yond a REP's control for a customer's existing contract. ARM
also recommended a modification to the rule to ensure that if
market changes will be made in the future to meet the reliabil-
ity standard, changes will allow for sufficient lead time, such as
one year, following the date the commission determines which
changes are appropriate.

A few commented that the commission should specifically add
non-generation alternative solutions to the rule that the commis-
sion could employ in response to a failure of a modeled ERCOT
system to meet the reliability standard. For example, TSPA rec-
ommended including DERs and microgrids. TSPA supported its
recommendation by stating that DERs and microgrids directly
offset the need to rotate outages during an EEA event. TEPRI
listed weatherization, segmentation, microgrids, and support of
distribution resilience. Octopus specifically recommended that
the commission direct ERCOT and stakeholders to identify and
implement solutions to increase reliability at a lower cost, such
as through greater integration of DERs, and report annually to
the commission on these market activities.

Shell and TIEC urged the commission to require ERCOT to iden-
tify any non-generation, cost-effective alternatives that would re-
duce the frequency, duration, or magnitude of load shed events.

CPS suggested that the commission include existing and future
programs in the rule, such as the current procurement of ancil-
lary services quantities, future components of a co-optimized
real-time market, including the ancillary service demand curves,
or the performance credit mechanism. CPS stated that if these
programs are available as automatic solutions in the rule, the
commission could more quickly adjust the magnitude of the
mechanism and deliberate on the need for larger market design
changes as described in the proposed rule.

Cities suggested that the commission not adjust the policy levers
of the market too frequently to bring the system into compliance
with the reliability standard because frequent adjustments create
regulatory uncertainty and undermine investment signals.

Commission Response

The commission declines to modify the proposed rule to add any
market design, system change, or other action that may be use-
ful to address a scenario in which the modeled system fails to
meet the reliability standard. Such actions will be considered at
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the time ERCOT's assessment reveals a failure of the modeled
system to meet the standard and predetermining those actions
in the rule would only serve to limit possible policy or market de-
sign responses to the assessment.

Finally, the commission disagrees with ARM's request related to
a retail electric provider's ability to pass through costs associated
with market design changes. Such a designation, if appropriate,
will come at the time the commission approves a change to the
market design.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this sec-
tion, the commission makes other minor modifications for the
purpose of clarifying its intent.

This new section is adopted under the Public Utility Regulatory
Act (PURA), Texas Utilities Code Annotated §14.002, which pro-
vides the commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and juris-
diction; and specifically, §39.159(b)(1), which requires that the
commission adopt a reliability standard for the ERCOT power
region.

Cross Reference to Statutes:
§§14.002 and 39.159(b)(1).

$25.508.  Reliability Standard for the Electric Reliability Council of
Texas (ERCOT) Region.

(a) Definitions. The following words and terms, when used in
this section, have the following meanings, unless the context indicates
otherwise.

Public Utility Regulatory Act

(1) Exceedance tolerance--the maximum acceptable
percentage of simulations in which the modeled ERCOT system
experiences a loss of load event that exceeds the threshold for a given
criterion of the reliability standard.

(2) Loss of load event--an occurrence when the system-
wide firm load plus minimum operating reserves required to avoid an
energy emergency alert level three event is greater than the available
resource capacity to serve that load, resulting in involuntary load shed.

(3) Transmission operator--has the same meaning as de-
fined in the ERCOT protocols.

(4) Weatherization effectiveness--the assumed percentage
reduction in the amount of weather-related unplanned outages for gen-
eration resources and energy storage resources included in the model,
due to compliance with the weatherization standards in §25.55 of this
title (relating to Weather Emergency Preparedness).

(b) Reliability standard for the ERCOT region. The bulk
power system for the ERCOT region meets the reliability standard if
an ERCOT probability-based model simulation demonstrates that the
system meets each of the criteria provided in this subsection.

(1) Frequency. The expected loss of load events for the
ERCOT region must be equal to or less than one event per ten years on
average, i.e., 0.1 loss of load expectation (LOLE).

(2) Duration. The maximum expected length of a loss of
load event for the ERCOT region, measured in hours, must be less than
12 hours, with a 1.00 percent exceedance tolerance.

(3) Magnitude. The expected highest level of load shed
during a loss of load event for the ERCOT region, measured as the
average lost load for a given hour, must be less than the maximum
number of megawatts of load shed that can be safely rotated during
a loss of load event, as determined by ERCOT, in consultation with

commission staft and the transmission operators, with a 1.00 percent
exceedance tolerance. Beginning in 2024, on or before December 1
of each year, ERCOT must file the maximum number of megawatts of
load shed that can be safely rotated during a loss of load event and a
summary of the methodology used to calculate this value.

(c) Reliability assessment. Beginning January 1, 2026, ER-
COT must initiate an assessment to determine whether the bulk power
system for the ERCOT region is meeting the reliability standard and
is likely to continue to meet the reliability standard for the three years
following the date of assessment. The assessment must be conducted
at least once every three years.

(1) Modeling assumptions.

(A) Before conducting the assessment, ERCOT must
file a comprehensive list of proposed modeling assumptions to be used
in the reliability assessment. The proposed assumptions must include:

(i) the number of historic weather years that will be
included in the modeling;

(ii) the amount of new resources and retirements, in
megawatts, listed by resource type;

(iii)  the weatherization effectiveness; and

(iv) any other assumptions that would impact the
modeling results, along with an explanation of the possible impact of
the additional assumptions.

(B) Commission staff will provide interested persons
with at least 30 days from the date ERCOT files its proposed model-
ing assumptions to file comments recommending modifications to ER-
COT's proposed modeling assumptions. Commission staff may include
filing requirements or additional questions for comment.

(C) After reviewing filed comments, ERCOT, in con-
sultation with commission staff, must file its final recommended mod-
eling assumptions for commission review. Commission staff may pro-
vide a separate recommendation on ERCOT's final recommended mod-
eling assumptions for the commission's consideration.

(2) Assessment components.

(A) ERCOT's assessment must include review and
analysis of the resource fleet, loads, and other system characteristics
for the ERCOT region for the following points in time:

(i) the current year's system configuration; and

(i) the expected system configuration three years
from the date of the current year's system analysis.

(B) The assessment results must include, at a minimum,
the following metrics for each point in time:

(i) the LOLE;

(ii) the probability of a loss of load event exceeding
the duration threshold established in subsection (b)(2) of this section;

(iii)  the probability of a loss of load event exceeding
the magnitude threshold established in subsection (b)(3) of this section;

(iv) the expected unserved energy; and
(v) the normalized expected unserved energy.
(3) Commission review and determination.

(A) ERCOT must file its assessment with the commis-
sion, including any information required under subparagraph (C)(i) of
this paragraph.
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(B) Commission staff will provide interested persons
with at least 30 days from the date ERCOT files its assessment to file
comments on ERCOT's assessment. Commission staff may include fil-
ing requirements or additional questions for comment.

(C) If the assessment shows that any reviewed system
fails to meet the reliability standard described in subsection (b) of this
section:

(i) ERCOT must provide the commission with a
summary explanation of any identified deficiencies and its supporting
analysis. ERCOT must also provide the commission with a menu of
proposed recommended market design changes, including a primary
recommendation, that are intended to address the identified deficien-
cies. ERCOT must provide the commission with the expected system
costs associated with each of its proposed recommended changes;

(ii)  the independent market monitor must conduct an
independent review of ERCOT's proposed recommended market de-
sign changes, including associated expected system costs for each pro-
posed recommended change, and file its review no later than the dead-
line established in subparagraph (B) of this paragraph; and

(iii) commission staff must provide a recommenda-
tion to the commission, considering expected system costs and relia-
bility benefits, on whether any market design changes or other changes
may be necessary to address the deficiency.

(D) The commission will review ERCOT's assessment
and any recommendations, the independent market monitor's review,
commission staff's recommendations, and stakeholder comments to de-
termine whether any market design changes may be necessary.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 9,
2024.

TRD-202404367

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: September 29, 2024

Proposal publication date: June 28, 2024

For further information, please call: (512) 936-7322

¢ ¢ ¢

16 TAC §25.510

The Public Utility Commission of Texas (commission) adopts
an amendment to §25.510, relating to the Texas Energy Fund
In-ERCOT Generation Loan Program with no changes to the pro-
posed text as published in the July 26, 2024 issue of the Texas
Register (49 TexReg 5456). The amendment to the rule is to cor-
rect an inadvertent omission by the Texas Register in the defi-
nitions for the formulas in subsection (b)(4) and (5). No other
amendments have been made to the rule. This amendment is
adopted under Project Number 55826. The adopted rule will not
be republished.

The commission received no comments on the proposed
amendment.

This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (PURA), which pro-
vides the commission with the authority to make and enforce

rules reasonably required in the exercise of its powers and ju-
risdiction; and specifically, §34.0104, which authorizes the com-
mission to use money in the Texas Energy Fund to provide loans
to finance upgrades to or new construction of electric generating
facilities in the ERCOT region; §34.0106(c), which requires the
commission to adopt performance standards that electric gener-
ating facilities must meet to obtain a loan; and §34.0110, which
authorizes the commission to establish procedures for the ap-
plication and award of a grant or loan under PURA chapter 34,
subchapter A.

Cross Reference to Statute: Public Utility Regulatory Act
§§14.002, 34.0104; 34.0106(c), and 34.0110.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 12,
2024.

TRD-202404428

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: October 2, 2024

Proposal publication date: July 26, 2024

For further information, please call: (512) 936-7322

L4 L4 ¢
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 100. CHARTERS

SUBCHAPTER AA. COMMISSIONER'S
RULES CONCERNING OPEN-ENROLLMENT
CHARTER SCHOOLS

(Editor's note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is
"cumbersome, expensive, or otherwise inexpedient," the figure
in 19 TAC §100.1013 is not included in the print version of the
Texas Register. The figure is available in the on-line version of
the September 27, 2024, issue of the Texas Register.)

The Texas Education Agency (TEA) adopts the repeal
of §§100.1001-100.1007, 100.1010, 100.1013, 100.1015,
100.1017, 100.1019, 100.1021-100.1023, 100.1025-100.1027,
100.1029, 100.1031-100.1033, 100.1035, 100.1041, 100.1043,
100.1045, 100.1047, 100.1049-100.1052, 100.1063, 100.1065,
100.1067, 100.1069, 100.1071, 100.1073, 100.1101-100.1108,
100.1111-100.1116, 100.1131-100.1135, 100.1151, 100.1153,
100.1155, 100.1157, 100.1159, and 100.1217; new §§100.1001,
100.1003, 100.1011, 100.1013, 100.1015, 100.1017, 100.1021,
100.1023, 100.1025, 100.1031, 100.1035, 100.1037, 100.1039,
100.1041, 100.1043, 100.1045, 100.1047, 100.1049, 100.1051,
100.1053, 100.1055, 100.1061, 100.1063, 100.1065, 100.1067,
100.1069, 100.1071, 100.1073, 100.1075, 100.1077, 100.1079,
100.1091, 100.1093, 100.1095, 100.1097, 100.1099, 100.1101,
100.1111, 100.1113, 100.1115, 100.1117, 100.1119, 100.1121,
100.1123, 100.1125, 100.1127, 100.1131, 100.1133, 100.1135,
100.1137, 100.1139, 100.1141, 100.1143, 100.1145, 100.1147,
100.1149, 100.1151, 100.1153, 100.1155, 100.1157, 100.1159,
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100.1161, and 100.1163; and amendments to §§100.1203,
100.1205, 100.1207, 100.1209, and 100.1211-100.1213, con-
cerning open-enrollment charter schools. New §§100.1001,
100.1011, 100.1017, 100.1021, 100.1023, 100.1025, 100.1031,
100.1035, 100.1039, 100.1061, 100.1069, 100.1113, 100.1115,
100.1121, and 100.1127 and amended §§100.1207, 100.1209,
100.1212, and 100.1213 are adopted with changes to the pro-
posed text as published in the March 15, 2024 issue of the Texas
Register (49 TexReg 1569) and will be republished. The re-
peal of §§100.1001-100.1007, 100.1010, 100.1013, 100.1015,
100.1017, 100.1019, 100.1021-100.1023, 100.1025-100.1027,
100.1029, 100.1031-100.1033, 100.1035, 100.1041, 100.1043,
100.1045, 100.1047, 100.1049-100.1052, 100.1063, 100.1065,
100.1067, 100.1069, 100.1071, 100.1073, 100.1101-100.1108,
100.1111-100.1116, 100.1131-100.1135, 100.1151, 100.1153,
100.1155, 100.1157, 100.1159, and 100.1217; new §§100.1003,
100.1013, 100.1015, 100.1037, 100.1041, 100.1043, 100.1045,
100.1047, 100.1049, 100.1051, 100.1053, 100.1055, 100.1063,
100.1065, 100.1067, 100.1071, 100.1073, 100.1075, 100.1077,
100.1079, 100.1091, 100.1093, 100.1095, 100.1097, 100.1099,
100.1101, 100.1111, 100.1117, 100.1119, 100.1123, 100.1125,
100.1131, 100.1133, 100.1135, 100.1137, 100.1139, 100.1141,
100.1143, 100.1145, 100.1147, 100.1149, 100.1151, 100.1153,
100.1155, 100.1157, 100.1159, 100.1161, and 100.1163; and
amended §§100.1203, 100.1205, and 100.1211 are adopted
without changes to the proposed text as published in the March
15, 2024 issue of the Texas Register (49 TexReg 1569) and
will not be republished. The adopted revisions reorganize the
subchapter as well as reflect changes to the Texas Education
Code (TEC) resulting from House Bill (HB) 1707, 88th Texas
Legislature, Regular Session, 2023; Senate Bill (SB) 2032,
88th Texas Legislature, Regular Session, 2023; SB 879, 87th
Texas Legislature, Regular Session, 2021; HB 189, 87th Texas
Legislature, Regular Session, 2021; SB 1615, 87th Texas
Legislature, Regular Session, 2021; and SB 2293, 86th Texas
Legislature, 2019.

REASONED JUSTIFICATION: Chapter 100, Subchapter AA,
outlines the commissioner's rules concerning open-enrollment
charter schools. The adopted revisions reorganize the chapter,
amend existing rules, and add new rules. Following is a sum-
mary of the significant changes adopted regarding Chapter 100,
Subchapter AA.

Section 100.1001, Definitions, includes new definitions for vari-
ous types of charter schools referenced throughout Chapter 100,
as defined in TEC, Chapter 12. They provide clarity throughout
Chapter 100 as to which types of charter schools are being ad-
dressed in each section. The section includes a definition for
"related party transactions" as required by TEC, §12.1166. The
definition of "former charter holder" is updated to include provi-
sions for high quality operators. A provision for allowing scaled
scores to be used in lieu of academic accountability ratings when
such ratings are not issued for any reason is also included.

Based on public comment, the following revisions to §100.1001
were made at adoption. Section 100.1001(5)(B) was modified
to revise the definition of a Subchapter E charter school to align
with current statute. A technical edit was made to the definition of
a former charter holder to align with the new section number. A
revision to the definition of a related party transaction was made
to include a former officer of a charter school to align with statute.
The definition of shared services cooperative or shared services
agreement was revised to indicate that other Texas governmen-
tal entities means school districts or education service centers.

Section 100.1002, Application and Selection Procedures and
Criteria, is adopted as new §100.1011, Application Require-
ments and Selection Process, and contains changes, including
grammatical edits, organization of information into smaller
paragraphs and subparagraphs, and a reformatted reference
structure that assumes all paragraphs and subparagraphs are
applicable to all charter applications unless expressly provided
elsewhere. The reformatted reference structure provides a
clearer applicability of rule to each of TEA's authorization path-
ways.

Based on public comment and due to a drafting error,
§100.1011(i) and (j) have been added at adoption to re-intro-
duce no-contact provisions, which were accidentally omitted
from the revised language as proposed. These modifications
also resulted in the re-lettering of the remaining subsections.

Section 100.1003, Application to Dropout Recovery Charters, is
adopted as new §100.1015 and modifies eligibility criteria to align
with updated statute.

Section 100.1004, Application to Public Senior College or
University Charters and Public Junior College Charters, and
§100.1015, Applicants for an Open-Enrollment Charter, Public
Senior College or University Charter, or Public Junior College
Charter, are combined and adopted as new §100.1017, Appli-
cant Eligibility and Form Contents. The new section contains
the following changes: a new section title to more accurately
reflect the section's contents, grammatical edits, organization
of information into smaller paragraphs and subparagraphs, and
a reformatted reference structure that assumes all paragraphs
and subparagraphs are applicable to all charter applications
unless expressly provided elsewhere. The reformatted refer-
ence structure provides a clearer applicability of rule to each of
TEA's authorization pathways. Additionally, new applicability of
the TEC, Subchapter G application pathway and educational,
financial, governance, and operational standards by which ap-
plicants are assessed is updated to better align with statute and
current organizational priorities. The new section also includes
a change to reflect TEC, §12.265(c), regarding the enroliment
cap for adult high school charter programs.

Based on public comment, §100.1017(b) has been modified at
adoption to include that existing entities must attest that any fail-
ure to maintain good standing with state agencies in Texas or
in their home state will be considered a material violation of the
charter contract and may be grounds for revocation.

Section 100.1005, Notification of Charter Application, is adopted
as new §100.1013 and contains the following changes: updates
to who is responsible for notification of charter and a clarification
of who is required to be notified. These changes were made to
decrease the administrative burden on applicants and provide a
streamlined method of communication with potentially impacted
stakeholders.

Section 100.1006, Optional Open-Enrollment Charter Pro-
visions for Contracting and Purchasing, is adopted as new
§100.1079 and includes non-substantive technical edits; no
content changes were made.

Section 100.1007, Annual Report on Open-Enrollment Charter
Governance, is adopted as new §100.1111 and contains the fol-
lowing changes: modifications to the filing of governance infor-
mation on an annual basis from no later than December 1 to a
timeline approved by the commissioner; removal of the require-
ment for the charter holder to file amendments, articles of in-
corporation, and bylaws because TEA already possesses these
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documents; and removal of the requirement for a screenshot of
the names of governing body members and a screenshot of the
superintendent's salary, since the posting of this information is
already required in statute. This new section also removes out-
dated language.

Section 100.1010, Performance Frameworks, is adopted as new
§100.1031, Performance Frameworks for Subchapters D and E
Charter Schools, and contains the following changes: clarifica-
tion that Subchapter D and E charters will be evaluated against
criteria set forth in the Charter School Performance Frameworks
(CSPF) Manual and clarification that the manual will be updated
annually to reflect the requirements and data sources for each
indicator. Additional changes include clarification that tier ratings
will be assigned based on academic, financial, operational, and
governance criteria set forth in the CSPF Manual to allow further
delineation as to the indicators that measure operational stan-
dards and those that measure governance standards. These
changes are based on feedback from stakeholders to make the
CSPF a more useful instrument that communicates charter per-
formance in a clear and concise manner.

Based on public comment, §100.1031(a) was modified at
adoption to adopt the CSPF Manual in rule as Figure: 19 TAC
§100.1031(a).

Section 100.1013, Filing of Documents, is adopted as new
§100.1003 and includes a change to define and outline the
requirements for electronic transmission of documents.

Section 100.1017, Application of Law and Rules to Public Se-
nior College or University Charters and Public Junior College
Charters, is adopted as new §100.1021, Applicability of Law and
Rules to Public Senior College or University Charters and Public
Junior College Charters, and more accurately reflects statutory
language.

Based on changes made to §100.1011 as the result of pub-
lic comment, conforming changes were made to §100.1021 at
adoption to detail which subsections of §100.1011 apply to these
applications.

Section 100.1019, Application to Adult High School Charters, is
adopted as new §100.1023, Applicability of Law and Rules to
Adult High School Charters, and more accurately reflects statu-
tory language. This new section includes provisions to govern
applicability of TEC, Chapter 12, Subchapter D, to adult high
school charter schools. These changes are made to account
for programmatic requirements that were not otherwise explicitly
addressed in existing law. The requirements are aligned to other
provisions that govern charters and public schools as appropri-
ate.

Based on changes made to §100.1011 as the result of pub-
lic comment, conforming changes were made to §100.1023 at
adoption to detail which subsections of §100.1011 apply to these
applications.

Section 100.1021, Revocation and Modification of Governance
of an Open-Enrollment Charter, is adopted as new §100.1049
and includes a change to remove outdated references to aca-
demic performance ratings and financial accountability perfor-
mance ratings for specific years.

Section 100.1022, Standards to Revoke and Modify the Gov-
ernance of an Open-Enrollment Charter, is adopted as new
§100.1051 and includes the removal of language defining
"imminently insolvent" as this is included in another rule.

Section 100.1023, Intervention Based on Charter Violations, is
adopted as new §100.1045 with no substantive changes to rule
text.

Section 100.1025, Intervention Based on Health, Safety, or Wel-
fare of Students, is adopted as new §100.1047 with no changes
in rule text.

New §100.1025, Authorization for High-Performing Entities, is
added to implement TEC, §12.1011, which requires the commis-
sioner to adopt rules regarding charter authorization for high-per-
forming entities.

Based on public comment, §100.1025(b) was modified at adop-
tion to indicate that only one of the criteria must be met to qualify
as a high-performing entity, and §100.1025(g) was added to pro-
vide clarity regarding the commissioner's adoption of a separate
application for high-performing entities.

Section 100.1026, Management of Charter Campus(es) Fol-
lowing Revocation, Surrender, or Expiration, is adopted as new
§100.1053 with no substantive changes in rule text.

Section 100.1027, Accountability Ratings and Sanctions, is
adopted as new §100.1041 and includes clarification that the
commissioner may take any action relating to the charter holder
or its campus as authorized by TEC, Chapter 39A. This change
removes outdated language.

Section 100.1029, Agency Audits, Monitoring, and Investiga-
tions, is adopted as new §100.1043 and includes non-substan-
tive technical edits; no content changes were made.

Section 100.1031, Renewal of an Open-Enrollment Charter, is
adopted as new §100.1037, which includes a clarification that
written notice from the commissioner regarding renewal deci-
sions will be provided electronically and removes references to
academic performance ratings and financial accountability per-
formance ratings for specific school years. These changes re-
move outdated language.

Section 100.1032, Standards for Discretionary Renewal, is
adopted as new §100.1039 and includes a change to remove
failure to operate a campus with at least 50% of students in
tested grades as a standard for non-renewal of a charter. This
change reflects the current practice of some campuses serving
only early childhood grades that are not considered tested
grades.

A technical edit was made to §100.1039(2)(P) at adoption to
change the word "mismanagement" to "management.”

Section 100.1033, Charter Amendment, is adopted as new
§100.1035 and includes reorganization of the text to eliminate
duplicative and contradictory language. The following changes
were also made. The timeline for amendment submission is
updated from 18 to 36 months to reflect changes to statutory
language. Language clarifies that expansion requests can be
expedited expansion requests if charters meet the requirements
in TEC, §12.101(b-4), or discretionary expansion requests if
charters do not meet the expedited requirements. Geographic
boundary is eliminated as a type of expansion amendment
request. Language classifies types of non-expansion requests
as material non-expansion amendments with the charter holder
receiving a commissioner decision with 60 calendar days of a
completed amendment request or non-material non-expansion
requests that allow the charter to proceed with the request 30
calendar days after the submission of a completed amendment
request unless otherwise notified by the commissioner. These
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changes are made to reflect current best practices for authoriz-
ing as well as feedback from stakeholders to improve the overall
process for amending a charter.

Based on public comment, the following changes to §100.1035
were made at adoption. The timeline for requesting a high-qual-
ity campus designation has been modified so that it is submitted
prior to a school opening but not necessarily at the same time
as the expansion amendment. The language for a high-qual-
ity campus designation has been modified to indicate that
each campus that receives a rating, rather than all of the
campuses that receive a rating, must be rated A or B. New
§100.1035(c)(6)(E) was added to require that a decision related
to a high-quality campus designation be made within 60 cal-
endar days of the date the charter holder submits a completed
request. Shared services cooperatives and shared services
agreements were added to the list of material non-expansion
amendments.

Section 100.1035, Compliance Records on Nepotism, Conflicts
of Interest, and Restrictions on Serving, is adopted as new
§100.1163 and includes non-substantive technical edits; no
content changes were made.

Section 100.1041, State Funding, is adopted as new §100.1061
and includes clarification on statutory references on allowable
and unallowable fees.

Based on public comment, revisions to §100.1061 were made at
adoption to correct outdated statutory references.

Section 100.1043, Status and Use of State Funds; Depository
Contract, is adopted as new §100.1063 with no changes to rule
text.

Section 100.1045, Investment of State Funds, is adopted as new
§100.1065 and includes non-substantive technical edits; no con-
tent changes were made.

Section 100.1047, Accounting for State and Federal Funds, is
adopted as new §100.1067 and includes non-substantive tech-
nical edits; no content changes were made.

Section 100.1049, Disclosure of Campaign Contributions, is
adopted as new §100.1071 and includes non-substantive tech-
nical edits; no content changes were made.

Section 100.1050, Disclosure of Financial Information, is
adopted as new §100.1073 with no changes to rule text.

Section 100.1051, Audit by Commissioner; Records in the
Possession of a Management Company, is adopted as new
§100.1075 with no changes to rule text.

Section 100.1052, Final Audit Upon Revocation, Surrender,
or Closure of an Open-Enroliment Charter, is adopted as new
§100.1077 with no changes to rule text.

Section 100.1063, Use of Public Property by a Charter Holder,
is adopted as new §100.1091 with no changes to rule text.

Section 100.1065, Property Acquired with State Funds Received
Before September 1, 2001--Special Rules, is adopted as new
§100.1093 and includes non-substantive technical edits; no con-
tent changes were made.

Section 100.1067, Possession and Control of the Public Property
of a Former Charter Holder, is adopted as new §100.1095 with
no changes to rule text.

Section 100.1069, Rights and Duties Not Affected, is adopted as
new §100.1097 and includes non-substantive technical edits; no
content changes were made.

New §100.1069, Disclosure of Related Party Transactions, in-
cludes requirements from TEC, §12.1166, which requires the
commissioner to adopt a rule defining "related party."

Based on public comment, a revision to §100.1069(c) was made
at adoption to remove the term "other" in order to eliminate any
confusion regarding which types of related party transactions
must be detailed in charter school audits.

Section 100.1071, Real Property Held in Trust, is adopted as
new §100.1099 and includes non-substantive technical edits; no
content changes were made.

Section 100.1073, Improvements to Real Property, is adopted
as new §100.1101 and includes non-substantive technical edits;
no content changes were made.

Section 100.1101, Delegation of Powers and Duties, is adopted
as new §100.1113 and moves the non-delegable duties of board
members and superintendents from another rule. This change
aligns the provisions with other information on governance pow-
ers and duties.

In response to public comment, §100.1113(e) was modified at
adoption to add the phrase "upon review" to provide clarification
regarding the rescinding of delegation amendments.

Section 100.1102, Training for Members of Governing Bodies of
Charter Holder and School, is adopted as new §100.1115, Train-
ing Requirements for Governing Board Members and Officers,
and adds the opportunity for training to be provided online. This
change removes outdated language.

Based on public comment, §100.1115(d) has been modified at
adoption to include training provided asynchronously as long as
it incorporates interactive activities that assess learning and pro-
vide feedback.

Section 100.1103, Training for Chief Executive and Central Ad-
ministrative Officers, is adopted as new §100.1117, Core Train-
ing for New Governing Board Members and Officers, and clar-
ifies core training content for governance board members and
officers under each training topic. This change updates curricu-
lum training requirements to reflect current statute, rule, and best
practice.

Section 100.1104, Training for Campus Administrative Officers,
is adopted as new §100.1119, Additional Training for New
Governing Board Members and Officers, and clarifies additional
training content for campus administrative officers under each
training topic. This change updates curriculum training require-
ments to reflect current statute, rule, and best practice.

Section 100.1105, Training for Business Managers, is adopted
as new §100.1121, Continuing Training for Governing Board
Members and Officers, and outlines continuing training content
for governance board members and officers under each training
topic. This change updates curriculum training requirements to
reflect current statute, rule, and best practice.

At adoption, §100.1121(b)(3) was modified to correct a typo-
graphical error.

Section 100.1106, Exemption for Participation in a Shared
Services Cooperative, is adopted as new §100.1123 with no
changes to rule text.
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Section 100.1107, Course Providers, is adopted as new
§100.1125, Training Providers, and clarifies that training for
governance board members and officers must be provided by
an authorized training provider; specify that training providers
may be required to complete a charter training program prior to
initial authorization as a trainer; and make initial authorization
as a training provider effective for 24 months with re-registration
available for a period of up to three years. These changes help
ensure that the individuals who train charter governing boards
and charter officers have a deep understanding of the statutes,
rules, and best practices associated with Texas charter schools.

Section 100.1108, Record of Compliance and Disclosure of Non-
compliance, is adopted as new §100.1127 and includes non-sub-
stantive technical edits; no content changes were made.

At adoption, §100.1127(1) was modified to correct a typograph-
ical error.

Section 100.1111, Applicability of Nepotism Provisions; Excep-
tion for Acceptable Performance, is adopted as new §100.1131
and includes non-substantive technical edits; no content
changes were made.

Section 100.1112, General Nepotism Provisions, is adopted as
new §100.1133 and includes non-substantive technical edits; no
content changes were made.

Section 100.1113, Relationships By Consanguinity or By Affinity,
is adopted as new §100.1135 with no changes to rule text.

Section 100.1114, Nepotism Prohibitions, is adopted as new
§100.1137 and includes non-substantive technical edits; no
content changes were made.

Section 100.1115, Nepotism Exceptions, is adopted as new
§100.1139 and includes non-substantive technical edits; no
content changes were made.

Section 100.1116, Enforcement of Nepotism Prohibitions, is
adopted as new §100.1141 and includes non-substantive tech-
nical edits; no content changes were made.

Section 100.1131, Conflicts of Interest and Board Member
Compensation; Exception, is adopted as new §100.1143 and
includes non-substantive technical edits; no content changes
were made.

Section 100.1132, General Conflict of Interest Provisions, is
adopted as new §100.1145 and includes non-substantive tech-
nical edits; no content changes were made.

Section 100.1133, Conflicts Requiring Affidavit and Abstention
From Voting, is adopted as new §100.1147 with no changes to
rule text.

Section 100.1134, Conflicts Requiring Separate Vote on Budget,
is adopted as new §100.1149 with no changes to rule text.

Section 100.1135, Acting as Surety and other Conflicts; Criminal
Penalties, is adopted as new §100.1151 and includes non-sub-
stantive technical edits; no content changes were made.

Section 100.1151, Criminal History; Restrictions on Serving, is
adopted as new §100.1153 and includes non-substantive tech-
nical edits; no content changes were made.

Section 100.1153, Substantial Interest in Management Com-
pany; Restrictions on Serving, is adopted as new §100.1155 and
includes non-substantive technical edits; no content changes
were made.

Section 100.1155, Procedures for Prohibiting a Management
Contract, is adopted as new §100.1157 and aligns the process
for review of proposed management contracts with the charter
amendment process.

Section 100.1157, Loan from Management Company Prohibited,
is adopted as new §100.1159 and includes non-substantive tech-
nical edits; no content changes were made.

Section 100.1159, Public Records Maintained by Management
Company; Contract Provision, is adopted as new §100.1161 with
no changes to rule text.

The amendment to §100.1203, Records Management, includes
non-substantive technical edits.

The amendment to §100.1205, Procurement of Professional
Services, includes non-substantive technical edits.

The amendment to §100.1207, Student Admission, includes
changes regarding the updated requirements of TEC, §12.1173,
which requires the commissioner to adopt rules to implement
charter school waiting lists for admission, including a common
application form published by TEA.

Based on public comment, §100.1207(e) regarding the charter
school waitlist has been updated to align with statute and include
all components that are required submissions.

The amendment to §100.1209, Municipal Ordinances, incorpo-
rates changes resulting from HB 1707, 88th Texas Legislature,
Regular Session, 2023, by including natification to political sub-
divisions as required by TEC, §12.1058.

Based on public comment, proposed §100.1209(b) was re-
moved at adoption to align with statutory changes made by
HB 1707, 88th Texas Legislature, Regular Session, 2023, and
adopted new subsection (b) was modified to align with statutory
language regarding who must certify that they received no
financial benefit from a real estate transaction with the charter
school.

The amendment to §100.1211, Students, includes an updated
cross reference.

The amendment to §100.1212, Personnel, requires charter
schools to consult the do not hire registry prior to hiring and at
least every three years thereafter.

Based on public comment, §100.1212(c) was revised at adoption
to include prekindergarten teachers in the list of teachers who
must meet state and federal certification requirements.

The amendment to §100.1213, Failure to Operate, updates
provisions related to charter school dormancy and moves
information related to written notice of suspended operation to
§100.1035.

In response to public comment, §100.1213(c) was modified at
adoption to reference §100.1035 in language relating to aban-
donment of an open-enroliment charter.

Section 100.1217, Eligible Entity; Change in Status or Revoca-
tion, is adopted as new §100.1055 with no changes to rule text.

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The
public comment period on the proposal began March 15, 2024,
and ended April 15, 2024. Following is a summary of the public
comments received and agency responses.

Comment: Compass Rose Public Schools, Inspire Academies,
Odyssey Academy, YES Prep Public Schools, City Education
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Partners, Texas Public Charter Schools Association (TPCSA),
eight teachers and staff, seven board members, and two parents
expressed support for the revisions to board member and charter
school officer training requirements.

Response: The agency agrees. The revisions to the training
requirements aim to streamline the training section and eliminate
existing confusion from the field regarding training expectations.
The revisions ensure that both charter school board members
and officers receive appropriate training in a timely fashion.

Comment: Great Hearts Texas, Odyssey Academy, Uplift Edu-
cation, YES Prep Public Schools, City Education Partners, Fort
Worth Education Partners, Texas Public Charter Schools Asso-
ciation, 22 teachers and staff, 8 charter school board members, 7
parents, 5 community members, and 5 charter school alumni ex-
pressed support for the revisions to §100.1035 regarding charter
school expansion amendments, noting that the revisions stream-
line the notification process, set clear expectations, and align
with statutory changes that occurred during the 88th Texas Leg-
islature, Regular Session, 2023.

Response: The agency agrees. The revisions made to
§100.1035 ensure that the commissioner's rules align with all
components of TEC, Chapter 12, Subchapter D, and provide
clarification for the field after years of implementation and
significant feedback and engagement with stakeholders.

Comment: Richard Milburn Academy, Choose to Succeed, Fort
Worth Education Partners, TPCSA, 17 teachers and staff, 10
parents, 7 community members, and 5 charter school alumni
expressed support for the revision and establishment of an ap-
plication process for high-performing entities.

Response: The agency agrees. To establish the high-per-
forming entities application pathway that has been permitted
by statute since September 1, 2013, but never implemented,
the agency revised §100.1025 to detail the criteria necessary
for high-performing entities to be considered. This revision
was included to ensure that administrative rule aligned with all
components of TEC, Chapter 12, Subchapter D.

Comment: Compass Rose Public Schools, Great Hearts Texas,
Inspire Academies, Odyssey Academy, Rise Academy, Uplift
Education, YES Prep Public Schools, Choose to Succeed, City
Education Partners, Fort Worth Education Partners, TPCSA,
Yes. Every Kid., nine charter school board members, nine char-
ter school teachers and staff, two community members, and one
parent expressed support for the revision to remove geographic
boundaries as a limitation on charter school enroliment.

Response: The agency agrees. The revisions to Chapter 100
aim to realign charter school administrative policy with TEC,
Chapter 12, Subchapters D, E, and G. While charter schools
are required to indicate in their application where they are
likely to draw students, there is no requirement to identify a set
geographic boundary as defined by independent school district
(ISD) boundaries. At times, students were unable to continue
attending a charter school if a family moved inadvertently to
the boundaries of a new ISD that was not in the set geographic
boundaries of a student. This revision will keep this from
occurring in the future.

Comment: Great Hearts Texas, Inspire Academies, Rise Acad-
emy, Vanguard Academy, TPCSA, 20 charter school teachers
and staff, 2 charter school board members, 1 charter school
parent, and 1 community member expressed support for the

removal of the requirement that 50% of students in a charter
school must be enrolled in tested grades under TEC, Chapter
39, Subchapter B, in order to qualify for a discretionary expan-
sion amendment or discretionary renewal.

Response: The agency agrees. In TEC, §12.101(b-4), the re-
quirement for a charter school to have at least 50% of its student
population in grades assessed under Chapter 39, Subchapter B,
only applies to expedited expansion. In order to align rule with
statute and encourage the best practice of the slow growth of
new charter schools, this requirement has been removed for dis-
cretionary expansion amendments and discretionary renewal.

Comment: ExcelinEd, 18 charter school parents, and 6 charter
school teachers and staff expressed general support for the pro-
posed revisions to Chapter 100, noting that the revisions would
allow charter schools to continue to operate and meet the needs
of Texas students.

Response: The agency agrees. The revisions to Chapter 100
include several changes based on statutory changes and will
allow charter schools to continue to operate to meet the needs
of their students while aligning the rules with current statute.

Comment: Ten charter school parents and five charter school
teachers and staff expressed general support for the concept of
charter schools in Texas.

Response: These comments are outside the scope of the cur-
rent rule proposal.

Comment: TPCSA questioned whether the agency would em-
ploy the definition that allows the agency to utilize scaled scores
to determine academically or academically unacceptable perfor-
mance provided in §100.1001(8)(D) to make decisions regard-
ing mandatory expiration or revocation of a charter. TPCSA re-
quested additional language be added to the rule to prevent this
possibility.

Response: The agency disagrees. The language included in
the definition does not require the commissioner to utilize scaled
scores when ratings are not issued. The determination of how
and when to use these ratings is at the discretion of the commis-
sioner.

Comment: TPCSA requested clarification as the rule references
the incorrect section regarding the prohibitions detailed in the
definition of a former charter holder that was previously desig-
nated high quality and had surrendered its charter provided that
there was no settlement agreement requiring closure or a re-
quired closure under TEC, Chapter 39.

Response: The agency agrees and has modified
§100.1001(12)(C) at adoption to reference §100.1011(c)(1)
rather than §100.1017 in the definition.

Comment: TPCSA requested clarification regarding the defini-
tion of "shared services cooperative or shared services arrange-
ment." TPCSA stated that the use of the term governmental en-
tities could be interpreted to mean other entities besides educa-
tion service centers (ESCs), while previous documentation has
only referenced ESCs as the type of governmental entity with
which a charter school may establish a shared services cooper-
ative or agreement. TPCSA also shared that the broader term
governmental entity could require charter schools to submit a
greater number of documents for review as charter schools part-
ner with a number of entities that may meet this definition but not
through a shared services agreement.
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Response: The agency agrees that clarification is needed and
has modified §100.1001(26) at adoption to return to the original
language using ESCs in place of governmental entities.

Comment: TPCSA and the law firm Schulman, Lopez, Hoffer, &
Adelstein, LLP (SLHA, LLP) requested clarification regarding the
agency's authority to review and approve shared services coop-
eratives or agreements and, dependent on that determination,
requested clarification that the approval of these agreements be
added to the list of material non-expansion amendments to en-
sure there is an established process and timeline for their review.

Response: The agency agrees in part and provides the following
clarification. The agency believes the establishment of a shared
services cooperative or agreement is a revision to the terms of
the charter school's contract as it is a modification to the charter
school's original application. The agency agrees with the need
for clarification for the process of notification and approval of
these agreements and has modified §100.1035(d)(2)(A) at adop-
tion to include shared services cooperatives and agreements in
the list of changes that are material non-expansion amendments.

Comment: TPCSA and SLHA, LLP requested clarification to the
criteria detailed in §100.1025(b) as the language currently reads
that an applicant must meet both criteria in order to be eligible
for consideration as a high-performing entity.

Response: The agency agrees with this need for additional clar-
ification. Section 100.1025 has been modified at adoption to in-
clude language that an eligible applicant must demonstrate one
of the criteria and not both.

Comment: TPCSA and SLHA, LLP questioned whether a re-
quest for a high-quality designation must be paired with an ex-
pansion amendment due to the change in statute that allows
a charter school to request an expansion amendment up to 36
months prior to opening.

Response: The agency agrees that the change in statute no
longer requires the submission of these two requests at the same
time. Section 100.1035(c)(6) has been modified at adoption to
require that a charter school submit a high-quality designation
prior to the opening of a new campus associated with an ap-
proved expansion amendment.

Comment: TPCSA and SLHA, LLP questioned whether a mod-
ification could be made to §100.1035(c)(6) to include a timeline
for the agency to provide a determination regarding a high-qual-
ity designation determination.

Response: The agency agrees with the need for this additional
clarification.  Section 100.1035(c)(6) has been modified at
adoption to include new subparagraph (E), which establishes
a 60-calendar day timeline for charter schools to receive a
determination regarding a high-quality designation.

Comment: TPCSA and SLHA, LLP questioned whether a mod-
ification could be made to §100.1115(d) to align charter school
board member and officer training with other TEA-provided train-
ings to allow asynchronous online instruction as long as the train-
ing includes interactive activities to assess learning.

Response: The agency agrees with this proposed modification
and alignment to other TEA training mechanisms. Section
100.1115(d) has been modified at adoption to include the ability
to participate in training asynchronously as long as the training
incorporates activities that assess learning and provide feed-
back to the learner.

Comment: TPCSA and SLHA, LLP requested clarification
regarding the inclusion of prekindergarten teachers into
§100.1212(c) as certification is required for prekindergarten
teachers to align with the state's high-quality prekindergarten
requirements.

Response: The agency agrees that clarification is needed.
Section 100.1212(c) has been modified at adoption to include
prekindergarten teachers in the list of teachers who are required
to be certified in the fields in which they are assigned to teach
as required by state and/or federal law.

Comment: TPCSA and SLHA, LLP requested clarifications
regarding related party transactions. The commenters rec-
ommended that the definition of related party transaction be
modified to explain a related party rather than a related party
transaction. The commenters also requested clarification of the
threshold for donor, donor advisor, or major donor and whether
100.1069(b) should be limited to related party real property
transactions.

Response: The agency disagrees. The definition includes a re-
lated party transaction, a related party, and a related party prop-
erty transaction and aligns with statutory requirements. As each
charter school's finances are different, the agency has not es-
tablished specific thresholds for donor, donor advisor, or major
donor.

Comment: SLHA, LLP requested clarification for §100.1113
that, upon review, the commissioner may rescind any delegation
amendment for any reason.

Response: The agency agrees. Section 100.1113(e) has been
modified at adoption to add the phrase "upon review" to provide
this clarification regarding the rescinding of delegation amend-
ments.

Comment: SLHA, LLP requested clarification of the language in
§100.1113 related to contracts for management services. The
commenter raised concern that the current rules appear to con-
flict in various parts related to non-delegable duties.

Response: The agency disagrees. Section 100.1113 (a)(1) and
(2) are clear that absent an approved commissioner delega-
tion, the final authority of the board or superintendent in these
areas cannot be delegated, including through a management
contract. Additionally, §100.1113(e) is intended to apply to any
delegated duties and is not limited to cases where the commis-
sioner has approved delegation of specific duties detailed in
§100.1113(a)(1) and (2).

Comment: SLHA, LLP expressed concern that the definition of
campus administration officer in §100.1001(2) was vague and
too broad for charter school settings.

Response: The agency disagrees and believes the definition
captures the duties and functions of charter school administra-
tors.

Comment: SLHA, LLP requested clarification regarding training
requirements for charter school board members and officers, in-
cluding who tracks the 25% of instructional training hours that
may be rolled over to meet the following year's requirements,
the carry-over of hours topic specific, the definition of instruc-
tional hours, the purpose of training providers issuing surveys to
participants, and the process for holding poor training providers
accountable.

Response: The agency provides the following clarification. The
tracking of hours toward the requirements for charter school
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board members and officers is the responsibility of charter
school board members and officers. Charter school board
members and officers may carry forward hours toward continu-
ing training detailed in §100.1121. The definition of instructional
hours is provided in §100.1115 and means time spent engaging
in training excluding time spent for breaks, administrative tasks,
and other non-instructional tasks. The agency believes that
training providers should routinely assess whether their services
are meeting the needs of charter school board members and
officers. The agency may require training providers to submit
information regarding their performance and records and may
remove them from the list of providers.

Comment: SLHA, LLP requested clarification regarding the im-
plementation and timeline of training requirements.

Response: The comment is outside of the scope of the current
rule proposal. However, the agency will share information with
charter school operators related to the implementation timeline
of the rule once the rules are final.

Comment:  SLHA, LLP requested clarification regarding
§100.1023, specifically whether adult charter schools could be
exempt from TEC, §12.104(a-1)(1), to align with public junior
colleges and community colleges.

Response: The agency disagrees. TEC, §12.104(a-1)(1), al-
lows the governing body of a charter, if it chooses, to employ
security personnel and commission peace officers in the same
manner as a board of trustees of a school district. The language
in the statute ultimately gives adult charter schools the flexibility
to make the best decision for their school.

Comment: SLHA, LLP questioned whether members of the
legislature should receive notice of expansion amendments for
charter schools due to concerns that a member of the legislature
may not have the full context of the request and that they may
potentially influence consideration of amendments.

Response: The agency disagrees. The agency believes that
the appropriate stakeholders, including legislators, should be in-
formed about potential expansion amendments.

Comment: SLHA, LLP questioned if the period of dormancy
described in §100.1213 should be indefinite rather than for a
one-year period that must be reapplied for at the end of the
one-year period.

Response: The agency disagrees. The one-year period allows
schools to request a period of dormancy and then annually
reevaluate if they are ready to open the school for the upcoming
year. This time period also allows the agency to hold necessary
conversations with schools about their plans with their cam-
puses and for the agency to have an in-depth understanding of
the charter school portfolio.

Comment: SLHA, LLP questioned if the definition of property ac-
quired, improved, or maintained using state funds is too expan-
sive as it includes property acquired, improved, or maintained
through a management company under a contract for manage-
ment services and includes the proceeds of loans, credit, or other
financing that is extended, in whole or in part, based on the
charter holder's control over state funds. The commenter rec-
ommended that the definition should instead be based only on
the charter holder's control over state funds, except for loans,
credit, or other financing that are secured solely by real or per-
sonal property that is donated to the charter holder.

Response: The agency disagrees. The current language has
not been modified by the revisions to Chapter 100 and is not an
expansion of the current definition.

Comment: Senator Royce West, Association of Professional
Educators (ATPE), Coalition for Education Funding, Every
Texan, Fast Growth School Coalition (FGSC), Go Public, In-
tercultural Development Research Association (IDRA), Pastors
for Texas Children, Texas American Federation of Teachers
(Texas AFT), Texas Association of Community Schools (TACS),
Texas Association of Latino Administrators and Superintendents
(TALAS), Texas Association of Midsize Schools (TAMS), Texas
Association of Rural Schools (TARS), Texas Association of
School Administrators (TASA), Texas Association of School
Boards (TASB), Texas Classroom Teachers Association (TCTA),
Texas Council of Administrators of Special Education (TCASE),
Texas Elementary Principals and Supervisors Association
(TEPSA), Texas Rural Education Association (TREA), Texas
School Alliance (TSA), and Texas State Teachers Association
(TSTA) requested clarification regarding the use of scaled
scores to determine "academically acceptable" and "unaccept-
able" classifications when academic ratings are not issued
for any reason to ensure that the expansion of academically
unacceptable charter schools are not allowed to expand.

Response: The agency agrees. The intent of this revision is
not to weaken the standards for charter school expansions or
renewals but to allow the agency to continue to use the most
recent and accurate performance for charter school expansion
and renewal decisions. There will be no separate rating system
created for charter schools. Scaled scores refer to the overall
number that is the result of the accountability rating calculation
described in the accountability manual.

Comment: Senator Royce West, ATPE, Coalition for Educa-
tion Funding, Every Texan, FGSC, Go Public, IDRA, Pastors
for Texas Children, Texas AFT, TACS, TALAS, TAMS, TARS,
TASA, TASB, TCTA, TCASE, TEPSA, TREA, TSA, and TSTAre-
quested clarification regarding the revision to the rule language
that previously allowed a charter school to count students en-
rolled in prekindergarten through Grade 2 toward the 50% of stu-
dents in tested grades requirement for expansion amendments if
the school used a commissioner-approved prekindergarten as-
sessment or monitoring tool to assess student performance. The
commenters expressed concern that this could potentially create
a charter-by-charter accountability system.

Response: The agency agrees and provides the following clar-
ification. Previously, §100.1033(b)(10)(D)(ii) established a re-
quirement for a charter school to add an additional campus only if
the charter school currently has at least 50% of the student pop-
ulation in grades assessed under TEC, Chapter 39, Subchap-
ter B, regarding state-level academic assessments. The current
rule language establishes that a charter school may include stu-
dents in prekindergarten to count toward the 50% requirement if
the charter school can demonstrate acceptable performance on
a commissioner-approved prekindergarten assessment or mon-
itoring tool as determined by §102.1003. Through the rule re-
visions, TEA is removing the 50% of students in tested grades
requirement for discretionary expansion and renewal, as this re-
quirement is not currently detailed in statute. The agency is,
however, keeping this requirement in place for expedited expan-
sion, as it is a requirement set forth by TEC, §12.101(b-4). The
language in proposed §100.1051(b)(2)(F) is identical to the lan-
guage that exists in current §100.1022(b)(2)(F), as the agency
did not propose any revisions to this section except for one tech-
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nical edit. For schools that offer only prekindergarten through
Grade 2, TEA plans to include requirements through its applica-
tion process and charter school contracts for these schools to uti-
lize an assessment or tool from the commissioner's approved list
of assessments or monitoring tools for prekindergarten through
Grade 2. The agency will use the results of these assessments
to make expansion and renewal decisions for these schools. The
agency has no interest or desire to create a charter-by-charter
accountability system.

Comment: Senator Royce West, ATPE, Coalition for Educa-
tion Funding, Every Texan, FGSC, Go Public, IDRA, Pastors
for Texas Children, Texas AFT, TACS, TALAS, TAMS, TARS,
TASA, TASB, TCTA, TCASE, TEPSA, TREA, TSA, and TSTA re-
quested clarification related to the revisions of the requirements
for expedited expansion with concern that the revisions weaken
the requirements for expedited expansion.

Response: The agency provides the following clarification. The
proposed revision to the expedited expansion standards aligns
the standards and processes for expedited expansion with the
language of TEC, §12.101(b-4). The previous rule included re-
quirements that go beyond the scope of the statute, and the
agency is attempting to better align rule with the statutory frame-
work established by the legislature.

Comment: Senator Royce West, ATPE, Coalition for Educa-
tion Funding, Every Texan, FGSC, Go Public, IDRA, Pastors
for Texas Children, Texas AFT, TACS, TALAS, TAMS, TARS,
TASA, TASB, TCTA, TCASE, TEPSA, TREA, TSA, and TSTA
requested clarification regarding the revisions to the notifica-
tion requirements relating to new charter schools and charter
school expansions along with the revisions to the definition of
geographic area.

Response: The agency provides the following clarification. The
agency shifted the notification requirement from charter school
applicants to TEA based on conversations with multiple stake-
holders. Charter school applicants are currently required to pro-
vide notice via certified mail to a significant number of stake-
holders, which was an additional non-reimbursable expense for
applicants. The agency wishes to remove this burden and cost
from charter school applicants. TEC, §12.1101, requires that no-
tice is provided on receipt by the commissioner of an application
for a charter for an open-enroliment charter school under TEC,
§12.110. To meet the statutory requirement of "on receipt," TEA
plans to send notification letters within one week of the appli-
cation deadline and will include this window in the timeline pub-
lished in its charter school application materials. The new defini-
tion of geographic area better matches the notices with those im-
pacted, as in years past, multiple notices created administrative
burdens on ISDs that remained unimpacted by a school change.

Comment: Senator Royce West, ATPE, Coalition for Educa-
tion Funding, Every Texan, FGSC, Go Public, IDRA, Pastors
for Texas Children, Texas AFT, TACS, TALAS, TAMS, TARS,
TASA, TASB, TCTA, TCASE, TEPSA, TREA, TSA, and TSTA
requested clarification regarding the timeline and process for the
adoption of the Charter School Performance Framework (CSPF)
with concern that the proposed language creates confusion on
whether the CSPF will continue to be adopted via rulemaking.

Response: The agency agrees. Section 100.1031(a) has been
modified at adoption to include the adopted CSPF Manual. An-
nual updates to the manual will be limited to updated indica-
tor requirements or data sources. Language is also included
in §100.1031(a) to specify that substantial modifications to the

outlined framework will require a new version to be adopted via
rulemaking.

Comment: Senator Royce West, ATPE, Coalition for Educa-
tion Funding, Every Texan, FGSC, Go Public, IDRA, Pastors
for Texas Children, Texas AFT, TACS, TALAS, TAMS, TARS,
TASA, TASB, TCTA, TCASE, TEPSA, TREA, TSA, and TSTA
requested clarification about the elimination of certain ethics pro-
visions from proposed §100.1011 relating to charter contact with
TEA during the period of the application process, specifically the
exclusion of language previously found in §100.1015(b)(4).

Response: The agency agrees and provides the following clari-
fication. The removal of this section was due to a drafting error.
Section 100.1011 has been modified at adoption to add provi-
sions regarding contact with TEA as well as providing any item
of value to TEA staff.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA commented that the academic
indicator for the CSPF detailed in §100.1031(c)(1) is proposed
to be a lower standard than it was previously because it will
now only include the charter's overall rating instead of individual
campus ratings.

Response: The agency disagrees. Due to updates to the ac-
countability system that roll up campus ratings directly into the
overall district ratings, this type of campus-level analysis is no
longer needed.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA questioned whether that the
high-quality designation detailed in §100.1035(c)(6) should
state each "each campus" rather than "all of the campuses" in
order to ensure that an averaging methodology isn't utilized to
determine high-quality designations.

Response: The agency disagrees that the language implies an
averaging methodology but has modified the language at adop-
tion to replace "all of the campuses" with "each campus."

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA questioned whether the removal
of language previously located in §100.1015(b)(2)(B), related to
affiliated entities, would mean that entities might be designated
as high-performing entities even if their performance was below
acceptable in another state.

Response: The agency disagrees. The language from
§100.1025 regarding high-performing entities aligns directly
with statute. In order to be eligible as a high-performing entity,
the charter school must have performance that is comparable
to Texas's highest and second-highest rating, which will prevent
any entities with below-acceptable performance from being
identified as high-performing.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA requested clarification whether
the language in §100.1025(b)(1) that requires an entity to
"propose to operate the charter school program that is currently
implemented in the affiliated charter operator's existing charter
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school" would require an entity to implement potential Common
Core curricula.

Response: The agency disagrees and provides the following
clarification. Requiring a high-performing entity to operate the
same "charter school program" they implement in other states
means the same mission and model but not the same standards
or instructional materials. All charter schools, including high-per-
forming entities, must follow all state laws and ensure Texas Es-
sential Knowledge and Skills-aligned instruction. The SBOE wiill
have the ability to consider the commissioner's recommenda-
tions for high-performing entities just as they do for all other Sub-
chapter D charter schools.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA requested clarification regarding
the standards for discretionary expansion amendments related
to the 90% calculation, excluding Not Rated campuses from
the calculation, and if Not Rated includes Not Rated: SB 1365
campuses.

Response: The agency provides the following clarification. Not
Rated campuses would only be excluded in the proposed calcu-
lation when campuses are truly not rated, as is sometimes the
case for campuses with small student counts, those at residen-
tial treatment facilities, or campuses that have yet to offer tested
grades. While the rule language now includes a provision for
charter schools that may have 75% to 89% of campuses rated
A, B, or C, this provision will only be utilized with the submission
of additional performance data. D ratings no longer count to-
ward the acceptable rating calculation. The performance of Not
Rated: SB 1365 campuses count toward the calculation of the
90% threshold and has since those scores were released.

Comment: ATPE, Coalition for Education Funding, Every
Texan, FGSC, Go Public, IDRA, Pastors for Texas Children,
Texas AFT, TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA,
TCASE, TEPSA, TREA, TSA, and TSTA requested clarification
if prekindergarten charter school campuses would be matched
with charter school State of Texas Assessments of Academic
Readiness (STAAR®)-assessed campuses for rating purposes.

Response: The agency provides the following clarification. The
agency will follow TEA's accountability manual regarding the
pairing of any campuses. For schools that offer only prekinder-
garten through Grade 2, TEA plans to include requirements
through its application process and charter school contracts for
these schools to utilize an assessment or tool from the com-
missioner's approved list of assessments or monitoring tools
for prekindergarten through Grade 2. The agency will use the
results of these assessments to make expansion and renewal
decisions for these schools.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA commented that excluding a
charter that was designated high quality before relinquishing
their charter from the 10-year ban appears to circumvent statute.

Response: The agency disagrees. The agency may define by
rule relinquishment and in doing so is distinguishing between
charters that are required to close, through agreement or statute,
and charters that simply cease to operate. The agency believes
that the latter charter schools do not meet the threshold for the
10-year ban.

Comment: ATPE, Coalition for Education Funding, Every
Texan, FGSC, Go Public, IDRA, Pastors for Texas Children,
Texas AFT, TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA,
TCASE, TEPSA, TREA, TSA, and TSTA requested clarification
as to the reason for the removal application criteria language in
§100.1011 and §100.1017.

Response: The agency provides the following clarification.
The agency streamlined the rule language and will continue to
issue the charter school application aligned to charter school
best practices. The agency does not anticipate any significant
change in TEA practice or procedure related to the application
process.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA requested that the original
language regarding no contact stating the commissioner "shall
reject" an applicant if they violate the no-contact rule rather than
the proposed language of "may reject" be returned to the rules.

Response: The agency disagrees. The decision to remove an
applicant due to a violation of the no-contact provision is at the
discretion of the commissioner.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA requested clarification regard-
ing whether the opening period of a charter school detailed in
§100.1011(o) should be limited to a defined time period to open.

Response: The agency disagrees and provides the following
clarification. The commissioner has the discretion to consider
and then approve or deny any extensions of the pre-opening
year. Extenuating circumstances, like those experienced dur-
ing the pandemic, require revisions to the existing rule.

Comment: ATPE, Coalition for Education Funding, Every
Texan, FGSC, Go Public, IDRA, Pastors for Texas Children,
Texas AFT, TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA,
TCASE, TEPSA, TREA, TSA, and TSTA requested that the
original language regarding written notice for failure to operate
be returned to the rules.

Response: The agency disagrees. Closure of a campus or char-
ter has been added to the list of non-expansion amendments,
and in order to receive approval for this type of amendment, char-
ter schools must detail their plans for closure, including notifica-
tion to parents.

Comment: ATPE, Coalition for Education Funding, Every
Texan, FGSC, Go Public, IDRA, Pastors for Texas Children,
Texas AFT, TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA,
TCASE, TEPSA, TREA, TSA, and TSTA requested clarification
on whether the provisions related to suspension of operations
would still be a material violation of the charter contract.

Response: The agency provides the following clarification. The
suspension of operations without notification is still a material
violation of the charter contract. Section 100.1213(c) has been
modified at adoption to also include reference to §100.1035 char-
ter amendments.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA requested that the addition of
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geographic boundaries to the types of expansion amendments
detailed in §100.1035 and that the penalty language for serving
students outside of a charter school's approved geographic
boundaries be returned to the rule proposal.

Response: The agency disagrees. Geographic boundaries are
not detailed in statute and were removed in order to eliminate the
administrative burden for schools and for students who at times
were no longer able to attend their charter school if their family
moved to a new location that was no longer inside the geographic
boundary of the ISD that was associated with a charter school's
geographic boundaries.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA requested clarification as to
why the language regarding administrative costs for charter
schools was removed from the rules.

Response: The agency provides the following clarification. The
language was removed because it was a duplication. This finan-
cial standard is captured and monitored through Charter FIRST,
which has its own rules.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA requested clarification if failure
to maintain good standing with the Internal Revenue Service
(IRS), Texas Secretary of State, Comptroller, and all regulatory
agencies in its home state would still result in a material violation
of the charter school.

Response: The agency provides the following clarification. The
standard related to a material violation for existing entities would
apply to maintaining good standing with the IRS, Texas Secretary
of State, Comptroller, and all regulatory agencies in their home
state. Section 100.1017(b) has been modified at adoption to
include reference to failure to meet this standard as a material
violation of the charter school.

Comment: ATPE, Coalition for Education Funding, Every
Texan, FGSC, Go Public, IDRA, Pastors for Texas Children,
Texas AFT, TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA,
TCASE, TEPSA, TREA, TSA, and TSTA requested clarification
on whether the definition of related party should include a former
officer in the definition.

Response: The agency agrees and provides the following clarifi-
cation. Section 100.1001(25)(A)(iii) has been modified at adop-
tion to include former officers.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA requested clarification as to
what the term "other" refers to in the rules related to related
party transactions in audits detailed in §100.1069(c).

Response: The agency agrees and provides the following clar-
ification. Section 100.1069(c) has been modified at adoption to
remove the word "other."

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA commented that §100.1209(b)

should be updated to align with the statutory changes made by
HB 1707, 88th Texas Legislature, Regular Session, 2023.

Response: The agency agrees, and the section has been mod-
ified at adoption to remove the exemption for charter schools
located in a municipality with a population of 20,000 or less.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA commented that the terms
utilized in §100.1209 do not align with statute and should be
modified to include administrator and officer and requested that
the language match the statute.

Response: The agency agrees. Section 100.1209 has been
modified at adoption to align with statute and include these
terms.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA commented that notification
to ISDs and legislators should be the responsibility of charter
schools and not TEA.

Response: The agency disagrees. The process for notification
is at the discretion of the commissioner, and the agency seeks to
streamline the process and limit the burden for charter schools.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA requested clarification regarding
whether the common application form could be modified under
the current rules and recommended the language be modified
to prevent this action.

Response: The agency agrees. Section 100.1207(a)(1)(C) has
been modified at adoption to read "and may not add" any addi-
tional criteria.

Comment: ATPE, Coalition for Education Funding, Every
Texan, FGSC, Go Public, IDRA, Pastors for Texas Children,
Texas AFT, TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA,
TCASE, TEPSA, TREA, TSA, and TSTA commented that the
rule language should be modified to ensure that the common
application aligned with federal and state law.

Response: The agency disagrees. The rule language regarding
the common application already aligns with state law. Federal
law applies regardless.

Comment: ATPE, Coalition for Education Funding, Every
Texan, FGSC, Go Public, IDRA, Pastors for Texas Children,
Texas AFT, TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA,
TCASE, TEPSA, TREA, TSA, and TSTA commented that the
rule language regarding the waitlist information submitted to the
agency should include all components detailed in statute.

Response: The agency agrees. Section 100.1207(e) has been
modified at adoption to include all submission requirements ref-
erence in statute.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA commented that a charter
school's primary and secondary geographic boundaries should
be publicly available on a charter school's website.
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Response: This comment is outside the scope of the current rule
proposal.

Comment: The ATPE, Coalition for Education Funding, Every
Texan, FGSC, Go Public, IDRA, Pastors for Texas Children,
Texas AFT, TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA,
TCASE, TEPSA, TREA, TSA, and TSTA commented that
§100.1061 refers to outdated language related to school fi-
nance.

Response: The agency agrees. Section 100.1061 has been
modified at adoption to align with current statute.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TALAS, TAMS, TARS, TASA, TASB, TCTA, TCASE,
TEPSA, TREA, TSA, and TSTA commented that the definition
in §100.1001(5)(B) refers to outdated language related to public
junior and senior colleges and universities.

Response: The agency agrees. Section 100.1001(5)(B) has
been modified at adoption to align with current statute.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas
AFT, TACS, TAMS, TARS, TASA, TASB, TCTA, TEPSA, TREA,
TSA, and TSTA requested clarification if out-of-state charter
applicants or their affiliated organizations would be allowed
to serve as a charter management organization (CMO) and if
TEA would include the current CMO addendum as part of the
high-performing entities application.

Response: The comment is outside of the scope of the cur-
rent rule proposal. However, the agency will include information
about charter management organizations in the high-performing
entities application.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TAMS, TARS, TASA, TASB, TCTA, TEPSA, TREA, TSA,
and TSTA requested clarification if in-district charter schools ap-
proved by public school districts that receive SB 1882 benefits
would be eligible to apply for the high-performing entities appli-
cation.

Response: The agency provides the following clarification. Sec-
tion 100.1025(b)(2) allows for an entity that currently operates
Subchapter C or E charter schools and performs at an overall
level in the highest or second highest performance rating cate-
gory under TEC, Chapter 39, Subchapter C, to be considered
for authorization as a high-performing entity.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TAMS, TARS, TASA, TASB, TCTA, TEPSA, TREA, TSA,
and TSTA requested that the agency further define a member
entity that may be vested with the management of corporate af-
fairs.

Response: The agency disagrees that further definition is re-
quired.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TAMS, TARS, TASA, TASB, TCTA, TEPSA, TREA, TSA,
and TSTA requested clarification on how high-performing enti-
ties will be assessed during the application process and if other
authorizer processes will be used in place of an application re-
view process.

Response: The agency provides the following clarification. Sec-
tion 100.1025(g) has been modified at adoption to include infor-
mation that the commissioner will adopt a separate application
for high-performing entities that includes the timeline for selec-
tion, applicant conferences and training prerequisites, and the
earliest date an open-enrollment charter school selected may
open. Section 100.1025(f) details the criteria that the commis-
sioner will consider in determining a charter award.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TAMS, TARS, TASA, TASB, TCTA, TEPSA, TREA, TSA,
and TSTA requested clarification regarding components of the
application process, the application questions for high-perform-
ing entities, and if data would be used to replace detailed infor-
mation in the high-performing entities charter application.

Response: The comment is outside of the scope of the cur-
rent rule proposal. However, the agency will include information
about the application process and components in the high-per-
forming entities application.

Comment: ATPE, Coalition for Education Funding, Every Texan,
FGSC, Go Public, IDRA, Pastors for Texas Children, Texas AFT,
TACS, TAMS, TARS, TASA, TASB, TCTA, TEPSA, TREA, TSA,
and TSTA requested clarification regarding how TEA will create
a Texas equivalent to out-of-state accountability ratings.

Response: The comment is outside the scope of the current rule
proposal. However, the agency will include information about
how it will make this determination in the application materials.

Comment: Four individuals repeated the title of the Chapter 100
rule revision proposal rather than provide comment.

Response: The agency can neither agree nor disagree with the
comment since it provided no context. TEA staff contacted the
commenter for clarification but did not receive a response.

Comment: One individual commented N/A.

Response: The agency can neither agree nor disagree with the
comment since it provided no context. TEA staff contacted the
commenter for clarification but did not receive a response.

DIVISION 1. GENERAL PROVISIONS

19 TAC §§100.1001 - 100.1007, 100.1010, 100.1013,
100.1015, 100.1017, 100.1019

STATUTORY AUTHORITY. The repeals are adopted under
Texas Education Code (TEC), §12.101, which requires the
commissioner to adopt rules regarding the criteria for granting
a charter and providing notification for the establishment of
new charters or campuses; TEC, §12.1011, which requires the
commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enroliment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enrollment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enrolliment charter school as a school district for the
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purposes of municipal ordinances if the open-enroliment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enroliment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enroliment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college or university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The repeals implement
Texas Education Code, §§12.101; 12.1011; 12.103; 12.104,
as amended by House Bill (HB) 189, 87th Texas Legislature,
Regular Session, 2021; 12.1055; 12.1058, as amended by HB
1707, 88th Texas Legislature, Regular Session, 2023; 12.110;
12.1101; 12.114; 12.1141, as amended by Senate Bill (SB)
879, 87th Texas Legislature, Regular Session, 2021; 12.1166;
12.1173, as amended by SB 2293, 86th Texas Legislature,
2019; 12.1181; 12.123; 12.153; 12.265, as amended by SB
1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 12,
2024.

TRD-202404415

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: October 2, 2024

Proposal publication date: March 15, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢
19 TAC §100.1001, §100.1003

STATUTORY AUTHORITY. The new sections are adopted under
Texas Education Code (TEC), §12.101, which requires the com-

missioner to adopt rules regarding the criteria for granting a char-
ter and providing notification for the establishment of new char-
ters or campuses; TEC, §12.1011, which requires the commis-
sioner to adopt rules regarding charter authorization for high-per-
forming entities; TEC, §12.103, which allows the commissioner
to adopt rules regarding applicable provisions to open-enroll-
ment charter schools; TEC, §12.104, as amended by House Bill
(HB) 189, 87th Texas Legislature, Regular Session, 2021, which
allows the commissioner to adopt rules permitting an open-en-
roliment charter school to voluntarily participate in any state pro-
gram available to school districts if the school complies with all
terms of the program; TEC, §12.1055, which allows the com-
missioner to adopt rules regarding nepotism under Texas Gov-
ernment Code, Chapter 573; TEC, §12.1058, as amended by
HB 1707, 88th Texas Legislature, Regular Session, 2023, which
requires a political subdivision to consider an open-enroliment
charter school as a school district for the purposes of munici-
pal ordinances if the open-enrollment charter school meets no-
tification requirements; TEC, §12.110, which requires the com-
missioner to adopt an application form and procedure that must
be used to apply for an open-enroliment charter school; TEC,
§12.1101, which requires the commissioner to adopt a proce-
dure for providing notice to the outlined persons on receipt by the
commissioner of an application for a charter for an open-enroll-
ment charter school or of notice of the establishment of a cam-
pus; TEC, §12.114, which allows the commissioner to define ex-
pansion amendment requests; TEC, §12.1141, as amended by
Senate Bill (SB) 879, 87th Texas Legislature, Regular Session,
2021, which requires the commissioner to adopt a procedure
for renewal, denial of renewal, or expiration of a charter for an
open-enroliment charter school at the end of the term of the char-
ter; TEC, §12.1166, which requires the commissioner to adopt a
rule defining "related party;" TEC, §12.1173, as amended by SB
2293, 86th Texas Legislature, 2019, which requires the commis-
sioner to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college or university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and de-
termine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended
by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-
lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and

39.0548.
§100.1001. Definitions.

The following words and terms, when used in this subchapter, have the
following meaning, unless the context clearly indicates otherwise.
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(1) Business manager--A person charged with managing
the finances of a charter holder or charter school.

(2) Campus administration officer--A person charged with
the duties of, or acting as, a principal or assistant principal of a charter
school campus, including one or more of the following functions:

(A) approving teacher or staff appointments for a char-
ter school campus, unless this function is performed by a central ad-
ministration officer under the terms of the open-enrollment charter;

(B) setting specific education objectives for a charter
school campus, unless this function is performed by a central adminis-
tration officer under the terms of the open-enrollment charter;

(C) developing budgets for a charter school campus,
unless this function is performed by a central administration officer
under the terms of the open-enrollment charter;

(D) assuming the administrative responsibility or in-
structional leadership, under the supervision of a central administration
officer, for discipline at a charter school campus;

(E) assigning, evaluating, or promoting personnel as-
signed to a charter school campus, unless this function is performed by
a central administration officer under the terms of the open-enrollment
charter; or

(F) recommending to a central administration officer
the termination or suspension of an employee assigned to a charter
school campus, or recommending the non-renewal of a term contract
of such an employee.

(3) Capitalized personal property, fixed assets, ownership
interest, cost basis, accumulated depreciation, loan, debt, credit, and
fair market valuation--The definitions of these terms are as assigned
either by §109.41 of this title (relating to Financial Accountability Sys-
tem Resource Guide) and/or by generally accepted accounting princi-
ples.

(4) Central administration officer--A person charged with
the duties of, or acting as, a chief operating officer, director, or assistant
director of a charter holder or charter school, including one or more of
the following functions:

(A) assuming administrative responsibility and leader-
ship for the planning, operation, supervision, or evaluation of the ed-
ucation programs, services, or facilities of a charter holder or charter
school, or for appraising the performance of the charter holder's or char-
ter school's staff;

(B) assuming administrative authority or responsibility
for the assignment or evaluation of any of the personnel of the charter
holder or charter school, including those employed by a management
company;

(C) making recommendations to the governing body of
the charter holder or the charter school regarding the selection of per-
sonnel of the charter holder or charter school, including those employed
by a management company;

(D) recommending the termination, non-renewal, or
suspension of an employee or officer of the charter holder or charter
school, including those employed by a management company; or
recommending the termination, non-renewal, suspension, or other
action affecting a management contract;

(E) managing the day-to-day operations of the charter
holder or charter school as its administrative manager;

(F) preparing or submitting a proposed budget to the
governing body of the charter holder or charter school (except for de-

veloping budgets for a charter school campus, if this is a function
performed by a campus administration officer under the terms of the
open-enrollment charter);

(G) preparing recommendations for policies to be
adopted by the governing body of the charter holder or charter school,
or overseeing the implementation of adopted policies, except for legal
services provided by an attorney licensed to practice law in this state or
public accountancy services provided by a certified public accountant
licensed to practice public accountancy services in this state;

(H) developing or causing to be developed appropri-
ate administrative regulations to implement policies established by the
governing body of the charter holder or charter school, except for legal
services provided by an attorney licensed to practice law in this state or
public accountancy services provided by a certified public accountant
licensed to practice public accountancy services in this state;

(I) providing leadership for the attainment of student
performance in a charter school operated by the charter holder, based
on the indicators adopted under Texas Education Code (TEC), §39.053
and §39.054, or other indicators adopted by the charter holder in its
open-enrollment charter; or

(J) organizing the central administration of the charter
holder or charter school.

(5) Charter holder, governing body of a charter holder, and
governing body of a charter school--The definitions of these terms are
assigned in TEC, §12.1012. The charter holder shall reference an entity
authorized by one or more of the following:

(A) TEC, Chapter 12, Subchapter D--An eligible entity
as defined in TEC, §12.101, that is authorized to operate an open-en-
rollment charter school,;

(B) TEC, Chapter 12, Subchapter E--A public junior
college, public senior college, or university as defined in TEC, §61.003,
that is authorized to operate an open-enrollment charter school; or

(C) TEC, Chapter 12, Subchapter G--An eligible entity
as defined in TEC, §12.256, that is authorized to operate an open-en-
rollment charter school for adults ages 18-50.

(6) Charter school--A Texas public school operated by a
charter holder under an open-enrollment charter contract granted either
by the State Board of Education (SBOE) or commissioner of education,
whichever is applicable, pursuant to TEC, §12.101, identified with its
own county district number.

(A) An "employee of a charter school," as used in this
subchapter, means a person paid to work at a charter school under the
direction and control of an officer of a charter school, regardless of
whether the person is on the payroll of the charter holder, a charter
school operated by the charter holder, a management company provid-
ing management services to the charter holder, or any other person.

(B) A charter school "campus," as used in this subchap-
ter, means an organizational unit of a charter school determined by the
Texas Education Agency (TEA) to be an instructional campus for pur-
poses of data collection and reporting. A campus may be a single site
or may include multiple sites as described in subparagraph (C) of this
paragraph.

(C) A charter school "site," as used in this subchapter,
means an organizational unit of a charter school with administrative
personnel identified by a separate street address within 25 miles of the
campus with which it is associated and fully described in the open-
enrollment charter. A "site" must be approved for instructional use
either in the original open-enrollment charter as granted by the SBOE
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or commissioner or in an amendment granted under §100.1035 of this
title (relating to Charter Amendment).

(D) A charter school "facility," as used in this subchap-
ter, means a building located on the same contiguous land as the cam-
pus with which it is associated or within one mile of the campus. The
facility and its associated address must be approved for instructional
use through the submission of a certificate of occupancy to the com-
missioner prior to serving students in said facility.

(7) Chief executive officer--A person (or persons) directly
responsible to the governing body of the charter holder for supervising
one or more central administration officers, campus administration of-
ficers, and/or business managers.

(8) Determination of academic accountability--The
process used to determine the applicable year's accountability ratings
to measure the academic performance of a charter.

(A) For the purposes of this chapter, the term "academ-
ically acceptable" for the following rating years shall mean:

(i) 2004-2011: the category of acceptable perfor-
mance shall include a rating of Exemplary, Recognized, Academically
Acceptable, and alternative education accountability (AEA): Academ-
ically Acceptable;

(i) 2013-2016: the category of acceptable perfor-
mance shall include a rating of Met Standard and Met Alternative Stan-
dard; and

(iii) 2017 and beyond: the category of acceptable
performance shall include a grade of A, B, or C, or as otherwise in-
dicated in the applicable year's academic accountability manual.

(B) For purposes of determination, an academic perfor-
mance rating during the 2011-2012 school year will not be considered.

(C) For the purposes of this chapter, the term "aca-
demically unacceptable" performance means a rating of Academically
Unacceptable, AEA: Academically Unacceptable, Improvement Re-
quired, or Unacceptable Performance or as otherwise indicated in the
applicable year's academic accountability manual.

(D) If academic ratings are not issued for any reason,
scaled scores may be used to determine "academically acceptable" and
"academically unacceptable" performance.

(9) Determination of financial accountability--The process
used to determine the applicable year's Financial Integrity Rating Sys-
tem of Texas (FIRST) rating to measure the financial performance of a
charter.

(A) For purposes of this chapter, a satisfactory rating
shall mean: Superior Achievement, Above Standard Achievement, or
Standard Achievement.

(B) For the purposes of this chapter, a lower than sat-
isfactory financial performance rating shall mean a FIRST rating of
Substandard Achievement, Suspended: Data Integrity, or as otherwise
indicated in the applicable year's financial accountability manual.

(10) Donate--Services are donated if:

(A) given free of any charge, cost, fee, compensation,
reimbursement, remuneration, or any other thing of value or consider-
ation, whether direct or indirect, from the donee to the donor, or from
any other person or entity to the donor on behalf of the donee;

(B) given free of any condition, stipulation, promise, re-
quirement, or any other obligation, whether direct or indirect, enforce-
able by the donor or by any other person or entity; and

(C) separately and clearly recorded in the accounting,
auditing, budgeting, reporting, and recordkeeping systems for the man-
agement and operation of the charter school.

(11) Employee of a charter holder--A charter holder em-
ployee who engages in no charter school activity, is not compensated
with public funds, and is not an officer of any charter school.

(12) Former charter holder--An entity that is or was a char-
ter holder, but that has ceased to operate a charter school because its
open-enrollment charter has been revoked, surrendered, abandoned, or
denied renewal, or because all programs have been ordered closed un-
der TEC, Chapter 39.

(A) A charter holder whose authority to operate has
been suspended under TEC, §12.1162, is not a former charter holder.

(B) A charter holder with more than one open-enroll-
ment charter is a former charter holder only with respect to the open-en-
rollment charter that authorizes a charter school that has ceased to op-
erate. The charter holder is not a former charter holder with respect to
an open-enrollment charter that authorizes a charter school that contin-
ues to operate.

(C) A charter holder who was eligible for high quality
designation under §100.1035 of this title immediately prior to ceas-
ing to operate that has surrendered its charter, provided that there was
no settlement agreement requiring closure or a required closure un-
der TEC, Chapter 39. A former charter holder that has relinquished
its charter is not subject to the prohibitions in TEC, §12.101(b), or
§100.1011(c)(1) of this title (relating to Application Requirements and
Selection Process).

(13) High-performing entity--An entity that satisfies the
criteria under TEC, §12.1011(a)(1), for out-of-state operations or an
entity that satisfies the criteria for TEC, §12.1011(a)(2), for in-state
operations that meets the performance criteria for the most recent
rating years available.

(14) Lease interest--The legal rights obtained under a capi-
tal or operating lease. These include the right to occupy, use, and enjoy
the real estate given by the property owner in exchange for rental pay-
ments or other consideration specified in the lease, together with any
associated rights that the lease confers on the tenant under the lease or
other law.

(15) Management company--A natural person or a corpo-
ration, partnership, sole proprietor, association, agency, or other legal
entity that provides any management services to a charter holder or
charter school, except that:

(A) a charter holder and its employees may provide
management services to a charter school that is under the charter
holder's supervision and control pursuant to the open-enrollment char-
ter, and such charter holder is not thereby a management company;

(B) anonprofit corporation that is exempt from taxation
under 26 United States Code (U.S.C.), §501(c)(3), may donate man-
agement services to a charter holder, and the donor corporation is not
thereby a management company if the donee charter holder is a sub-
sidiary corporation controlled by the donor corporation under the arti-
cles of incorporation and bylaws of the donee charter holder;

(C) a regional education service center providing ser-
vices to a charter school under TEC, Chapter 8, is not a management
company;

(D) thefiscal agent of a shared services cooperative pro-
viding services to a member of the shared services cooperative is not a
management company; and
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(E) anonprofit corporation that is exempt from taxation
under 26 U.S.C., §115, is not a management company if it performs
management services exclusively for a charter holder that is an eligible
entity under TEC, §12.101(a)(1) or (4) or §12.152, and if:

(i) its articles of incorporation and bylaws, and any
changes thereto, must be approved by such charter holder;

(ii)  its board of directors must be appointed by such
charter holder; and

(iii)  its assets become the property of such charter
holder upon dissolution.

(16) Management company breach--An action or failure to
act by a management company that is contrary to a duty owed under a
management contract, a rule adopted under TEC, Chapter 12, Subchap-
ter D, or any other legal obligation, and constitutes sufficient grounds
for action against the management company under TEC, §12.127 (Li-
ability of Management Company), and/or §100.1157 of this title (re-
lating to Procedures for Prohibiting a Management Contract). Where
a provision in this subchapter uses this term, such use is for clarity and
emphasis only and does not:

(A) establish that any breach of a duty occurred in a
given case or what sanction is appropriate under the facts of that case;
or

(B) imply that any other provision where the term is not
used is not material or less important, or that the breach of a duty im-
posed by the provision is not grounds for action against the manage-
ment company.

(17) Management services--Services related to the man-
agement or operation of a charter school. Management services
include any of the following:

(A) planning, operating, supervising, or evaluating a
charter school's educational programs, services, or facilities;

(B) making recommendations to the governing body of
a charter holder or charter school relating to the selection of school
personnel;

(C) managing a charter school's day-to-day operations
as an administrative manager;

(D) preparing a proposed budget or budget amendments
or submitting it to the governing body of a charter holder or charter
school;

(E) recommending policies to be adopted by the gov-
erning body of a charter holder or charter school, except that legal ser-
vices provided by an attorney licensed to practice law in this state, and
public accountancy services provided by a certified public accountant
licensed to practice public accountancy services in this state, are not
management services, notwithstanding that such services may include
recommending policies to be adopted by the governing body of a char-
ter holder or charter school;

(F) developing procedures or practices to implement
policies adopted by the governing body of a charter holder or charter
school, except that legal services by an attorney licensed to practice
law in this state and public accountancy services provided by a certi-
fied public accountant licensed to practice public accountancy services
in this state are not management services, notwithstanding that such
services may include developing procedures or practices to implement
policies adopted by the governing body of a charter holder or charter
school;

(G) overseeing the implementation of policies adopted
by the governing body of a charter holder or charter school; or

(H) providing leadership for the attainment of student
performance at a charter school based on the indicators adopted under
TEC, §39.053 and §39.054, or adopted by the governing body of a
charter holder or charter school.

(18) Material charter violation--An action or failure to act
by a charter holder that is contrary to the terms of its open-enrollment
charter and constitutes sufficient grounds for action against the char-
ter holder under §§100.1049, 100.1045, 100.1047, and/or 100.1037 of
this title (relating to Revocation and Modification of Governance of an
Open-Enrollment Charter; Intervention Based on Charter Violations;
Intervention Based on Health, Safety, or Welfare of Students; and Re-
newal of an Open-Enrollment Charter).

(19) Misuse or misapplication of funds or property--A use
of state funds or public property that is contrary to:

(A) the open-enrollment charter under which a charter
holder holds the funds or property;

(B) anagreement under which an employee or contrac-
tor holds the funds or property;

(C) a law, regulation, or rule that prescribes the man-
ner of acquisition, sale, lease, custody, or disposition of the funds or
property, including, but not limited to, violations of Local Government
Code, §§171.002-171.007 and Chapter 271, Subchapter B, and TEC,
§12.1053 and §12.1054, unless otherwise stated in the charter contract;

(D) alimited purpose for which the funds or property is
delivered or received; or

(E) the use authorized by the governing body of the
charter holder.

(20) Officer of a charter school--A person charged with the
duties of, or acting as, a chief executive officer, a central administration
officer, a campus administration officer, or a business manager, regard-
less whether the person is an employee or contractor of a charter holder,
charter school, management company, or any other person; or a volun-
teer working under the direction of a charter holder, charter school, or
management company. A charter holder employee or independent con-
tractor engaged solely in non-charter activities for the charter holder is
not an "officer of a charter school."

(21) Open-enrollment charter--A charter holder's autho-
rization to operate a publicly funded charter school consistent with
TEC, §12.102 (Authority Under Charter). The terms of an open-en-
rollment charter include:

(A) the applicable contract for charter ("charter con-
tract") between the charter holder and the SBOE or commissioner of
education;

(B) all applicable state and federal laws, rules, and reg-
ulations;

(C) the request for application issued by TEA to which
the charter holder's application for open-enrollment charter responds;

(D) any condition, amendment, modification, revision,
or other change to the open-enrollment charter adopted or ratified by
the SBOE or the commissioner; and

(E) to the extent they are consistent with subparagraphs
(A)-(D) of this paragraph, all statements, assurances, written submis-
sions, commitments, and/or representations made by the charter holder
in writing in its application for charter, attachments, or related docu-
ments or orally during its interview with the commissioner or commis-
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sioner's designee or orally at a public meeting of the SBOE or any of
its committees.

(22) Personal property--An interest in personal property
recognized by Texas law, including:

(A) furniture, equipment, supplies, and other goods;
(B) computer hardware and software;

(C) contractrights, intellectual property such as patents,
and other intangible property;

(D) cash, currency, funds, bank accounts, securities,
and other investment instruments;

(E) the right to repayment of a loan, advance, or pre-
payment or to the payment of other receivables; and

(F) any other form of personal property recognized by
Texas law.

(23) Property acquired, improved, or maintained using
state funds--Property for which the title, control over the property,
use of the property, or benefit from the property is obtained directly
or indirectly through expenditure of or control over state funds.
This includes property acquired, improved, or maintained through a
management company under a contract for management services, and
includes the proceeds of loans, credit, or other financing that:

(A) is secured with state funds, or with property ac-
quired, improved, or maintained using state funds; or

(B) is extended, in whole or part, based on the charter
holder's control over state funds.

(24) Real estate--An interest, including a lease interest, in
real property recognized by Texas law or in improvements such as
buildings, fixtures, utilities, landscaping, construction in progress, or
other improvements.

(25) Related party transaction--Includes a transaction be-
tween the charter holder or charter school and:

(A) aperson who is:

(i) a current or former (within the last five years)
board member for the charter holder or the charter school;

(i) a current or former (within the last five years)
administrator for the charter holder or the charter school;

(iii)  a current or former officer of a charter school;

(iv) aperson who is related to a person described in
clauses (i)-(iii) of this subparagraph within the third degree of consan-
guinity or second degree of affinity, as determined under Texas Gov-
ernment Code, Chapter 573;

(v) a person who within the last five years ending
on the date of the transaction was in a position to exercise substantial
influence over the organization including any "disqualified person" as
defined under Internal Revenue Code (IRC), §4958, or Treasury Reg-
ulation 26 CFR §53.4958-3;

(vi) afamily member of a person described in clause
(v) of this subparagraph, which includes:

() the person's spouse or ancestor; or

(II) the person's children, grandchildren, great
grandchildren, siblings, half-siblings, and their spouses;

(vii) any person described in clause (v) or (vi) of
this subparagraph with respect to an organization described in IRC,

§509(a)(3), that was organized and operated exclusively for the bene-
fit of, to perform the functions of, or to carry out the purposes of the
charter holder; or

(viii) any person who is a donor or donor advisor;
(B) an entity that:
(i) is related to the charter holder;

(ii)  is participating in a joint venture with the charter
holder;

(iii)  is jointly governed with the charter holder;

(iv) has a current or former (within last five years)
board member, administrator, or officer who is either:

(1) a current board member, administrator or of-
ficer of the charter holder or charter school; or

(1I) related to within the third degree of consan-
guinity or second degree of affinity of a person described in clause (i) of
this subparagraph as determined under Texas Government Code, Chap-
ter 573;

(v) is more than 35% controlled by individuals de-
scribed in subparagraph (A)(v) and (vi) of this paragraph, including:

(I) a corporation in which such persons own
more than 35% of the total combined voting power;

(II) a partnership in which such persons own
more than 35% of the profits interest;

(III)  a trust or estate in which such persons own
more than 35% of the beneficial interest; or

(1V)  for purposes of this subsection, an entity for
which the constructive ownership rules of IRC, §4946(a)(3) and (a)(4),
apply; or
(vi) any entity that is described in IRC, §509(a)(3),
that:

() is organized and operated exclusively for the
benefit of, to perform the functions of, or to carry out the purposes of
the charter holder; and

(II) meets the control test in clause (v) of this
subparagraph;

(C) adonor-advised fund if a donor (or any person ap-
pointed or designated by such donor) has, or reasonably expects to
have, advisory privileges with respect to the distribution or investment
of amounts held in such fund or account by reason of the donor's status
as a donor;

(D) any person or entity associated with the section re-
garding sponsoring entity;

(E) alender providing secured or unsecured debt to the
charter holder or charter school other than bonds or tax-exempt facility
financing, for any transaction other than the loan or note agreement; or

(F) amajor donor to the charter holder or charter school
under a written grant agreement or other contract, for any transaction
with the donor other than the written grant agreement.

(26) Shared services cooperative or shared services ar-
rangement--A contractual arrangement among charter holders or
between a charter holder(s), school districts, and/or education service
centers, through which one member of the cooperative, acting as
the fiscal and administrative agent for the other members, provides
educational services, operational services and/or management services
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to member charter holders under a written contract executed by each
member. A contract establishing a shared services cooperative must
at a minimum:

(A) establish clear procedures for administering ser-
vices under the direction and control of the cooperative and for
assigning responsibility for all costs and liabilities associated with
services provided under the contract;

(B) establish the duties, responsibilities, and account-
ability of the fiscal agent and of each member for services provided
under the contract;

(C) establish clear procedures for withdrawal of a mem-
ber from the agreement and for the dissolution and winding up of the
affairs of the cooperative; and

(D) be approved in writing by the commissioner before
any services are provided.

(27) State funds--Funds received by the charter holder
under TEC, §12.106, and any grant or discretionary funds received
through or administered by TEA, including all federal funds. The rules
in this division apply to property acquired, improved, or maintained
with federal funds to the extent that such application is consistent with
applicable federal law or regulations.

(28) State funds received before September 1, 2001--State
funds are received before September 1, 2001, if the Texas Comptroller
of Public Accounts issued a warrant for such funds before that date, or
if an electronic transfer of such funds was made before that date.

(29) State funds received on or after September 1, 2001--
State funds are received on or after September 1, 2001, if the Texas
Comptroller of Public Accounts issues a warrant for such funds on or
after that date, or if an electronic transfer of such funds is made on or
after that date.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 12,
2024.
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Director, Rulemaking
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DIVISION 2. COMMISSIONER ACTION AND
INTERVENTION

19 TAC §§100.1011, 100.1013, 100.1015, 100.1017,
100.1021, 100.1023, 100.1025

STATUTORY AUTHORITY. The new sections are adopted under
Texas Education Code (TEC), §12.101, which requires the com-
missioner to adopt rules regarding the criteria for granting a char-
ter and providing notification for the establishment of new char-
ters or campuses; TEC, §12.1011, which requires the commis-
sioner to adopt rules regarding charter authorization for high-per-
forming entities; TEC, §12.103, which allows the commissioner

to adopt rules regarding applicable provisions to open-enroll-
ment charter schools; TEC, §12.104, as amended by House Bill
(HB) 189, 87th Texas Legislature, Regular Session, 2021, which
allows the commissioner to adopt rules permitting an open-en-
rollment charter school to voluntarily participate in any state pro-
gram available to school districts if the school complies with all
terms of the program; TEC, §12.1055, which allows the com-
missioner to adopt rules regarding nepotism under Texas Gov-
ernment Code, Chapter 573; TEC, §12.1058, as amended by
HB 1707, 88th Texas Legislature, Regular Session, 2023, which
requires a political subdivision to consider an open-enroliment
charter school as a school district for the purposes of munici-
pal ordinances if the open-enroliment charter school meets no-
tification requirements; TEC, §12.110, which requires the com-
missioner to adopt an application form and procedure that must
be used to apply for an open-enroliment charter school; TEC,
§12.1101, which requires the commissioner to adopt a proce-
dure for providing notice to the outlined persons on receipt by the
commissioner of an application for a charter for an open-enroll-
ment charter school or of notice of the establishment of a cam-
pus; TEC, §12.114, which allows the commissioner to define ex-
pansion amendment requests; TEC, §12.1141, as amended by
Senate Bill (SB) 879, 87th Texas Legislature, Regular Session,
2021, which requires the commissioner to adopt a procedure
for renewal, denial of renewal, or expiration of a charter for an
open-enroliment charter school at the end of the term of the char-
ter; TEC, §12.1166, which requires the commissioner to adopt a
rule defining "related party;" TEC, §12.1173, as amended by SB
2293, 86th Texas Legislature, 2019, which requires the commis-
sioner to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college or university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and de-
termine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended
by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-
lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

$100.1011. Application Requirements and Selection Process.

(a) Exceptas expressly provided in the rules in this subchapter,
provisions in this section apply to applications affiliated and published
under the following Texas Education Code (TEC) subchapters:

(1) TEC, Chapter 12, Subchapter D;
(2) TEC, Chapter 12, Subchapter E; and
(3) TEC, Chapter 12, Subchapter G.
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(b) Prior to each application cycle, the commissioner of edu-
cation shall approve an application form for submission by new and
returning applicants seeking to operate a high quality open-enrollment
charter school. The application form shall address the content require-
ments specified in TEC, §12.111, for the Subchapter D form; TEC,
§12.154, for the Subchapter E form; and TEC, §12.257, for the Sub-
chapter G form, and contain the following:

(1) the timeline for selection;
(2) applicant conferences and training prerequisites;

(3) scoring criteria and procedures for use by the review
panel selected under subsection (d) of this section;

(4) the minimum score necessary for an application to be
eligible for capacity interview; and

(5) the earliest date an open-enrollment charter school se-
lected in the cycle may open.

(c) The Texas Education Agency (TEA) shall review applica-
tions submitted under this section.

(1) No applicant will be considered if it meets either of the
conditions in the following subparagraphs. This paragraph does not
apply to an applicant that has previously relinquished a charter, under
the circumstances described in §100.1001(12)(C) of this title (relating
to Definitions).

(A) Within the preceding 10 years, the applicant had a
charter under Texas law or similar charter under the laws of another
state surrendered under a settlement agreement, revoked, denied re-
newal, or returned.

(B) The applicant is considered to be a corporate affili-
ate of, or substantially related to, an entity that within the preceding 10
years, had a charter under Texas law or similar charter under the laws of
another state surrendered under a settlement agreement, revoked, de-
nied renewal, or returned.

(2) The commissioner of education may not grant more
than one charter for an open-enrollment charter school to any charter
holder.

(3) Upon receipt, TEA shall review applications for com-
pleteness and provide each applicant with a notice that documents the
status of each requirement as complete or incomplete.

(A) TEA shall remove applications without further pro-
cessing if documents are:

(i) received after the submission deadline as pro-
vided in the request for application;

(ii)  substantially incomplete; or

(iii)  determined not to meet the standards in TEC,
§§12.101, 12.152, 12.257, or 12.255, or §100.1011 or §100.1017 of
this title (relating to Application Requirements and Selection Process
and Applicant Eligibility and Form Contents).

(B) If TEA determines that an application is not com-
plete, TEA shall notify the applicant of all documents that are eligible
for remedy and allow five business days for the applicant to submit the
requested documentation.

(C) Once additional review is complete, the decision of
the commissioner or commissioner's designee is final and may not be
appealed.

(D) Failure of TEA to identify any deficiency, or notify
an applicant thereof, does not constitute a waiver of the requirement
and does not bind the commissioner.

(E) Upon written notice to TEA and without penalty for
future application cycles, an applicant may withdraw an application.

(F) Applications that are determined complete shall be
reviewed and scored by an external application review panel.

(i) The external application review panel shall be se-
lected from a pool of qualified candidates. To the greatest extent prac-
ticable, an external review panelist will not be assigned applications
for schools planning to locate within the geographic area in which they
have a primary physical address or employment address and served by
the same regional education service center.

(ii) Members of the review panel shall disclose to
TEA immediately the discovery of any past or present relationship with
an open-enrollment charter applicant, including any current or prospec-
tive employee, agent, officer, or director of the sponsoring entity, an
affiliated entity, or other party with an interest in the selection of the
application.

(iii) Reviewers must be individuals with the knowl-
edge and skills associated with one or more of the following: curricu-
lum and instruction, education service and delivery, charter authoriza-
tion, charter school organization and management, facilities use and
management, pedagogy, innovative education programs or technolo-
gies, assessments, diverse learning populations, school leadership, hu-
man resources, school finance, and/or charter school governance and
policy.

(iv) The panel shall review and score applications in
accordance with the procedures and criteria established in the applica-
tion form.

(v) Review panel members shall not discuss appli-
cations with anyone except TEA staff. Review panel members shall
not accept meals, entertainment, gifts, or gratuities in any form from
any person or organization with an interest in the results of the selec-
tion process for open-enrollment charters.

(vi) Applications that are not scored at or above the
minimum score established in the application form are not eligible for
commissioner selection during that cycle.

(vii) Upon completion of external review, TEA will
provide all applicants with the results of their reviews by the panel,
notice of their status as meeting or not meeting the minimum score,
whether the applicant will advance to capacity interviews, the average
scores, and individual scoring rubrics, including comments from inde-
pendent external review panelists.

(G) The commissioner may, at the commissioner's sole
discretion, decline to grant an open-enrollment charter to an applicant
whose application was scored at or above the minimum score.

(i) Norecommendation, ranking, or other type of en-
dorsement by a member or members of the review panel is binding on
the commissioner.

(i) The commissioner or commissioner's designee
shall provide written notice to any applicant that is removed under this
paragraph.

(iii) The decision of the commissioner or commis-
sioner's designee is final and may not be appealed.
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(H) Allparts ofthe application are releasable to the pub-
lic under the Texas Public Information Act and will be posted to the
TEA website; therefore, the following must be excluded or redacted:

(i) personal email addresses;
(ii) proprietary material;
(iii)  copyrighted material;

(iv) documents that could violate the Family Educa-
tional Rights and Privacy Act by identifying potential students of the
charter school, including, but not limited to, sign-in lists at public meet-
ings about the school, photographs of existing students if the school is
currently operating or photographs of prospective students, and/or let-
ters of support from potential charter school parents and/or students;
and

(v) any other information or documentation that can-
not be released in accordance with Texas Government Code, Chapter
552.

(I) The commissioner or the commissioner's de-
signee(s) in coordination with TEA staff shall conduct a capacity
interview with applicants whose applications received the minimum
score established in the application form. The commissioner may
specify individuals required to attend the interview and may require
the submission of additional information and documentation prior or
subsequent to an interview.

(d) The commissioner shall approve or deny a Subchapter D
charter school application based on:

(1) documented evidence gathered through the application
review process;

(2) merit;

(3) criteria for applicants that apply as new operators that
include, at a minimum:

(A) indications that the charter school will possess the
capability to carry out responsibilities as provided in the charter;

(B) indications that the charter school will improve stu-
dent performance and encourage innovative programs;

(C) indications that the charter school will be high-qual-
ity, including:

(i) evidence that the school will receive the highest
or second highest performance rating category under TEC, Chapter 39,
Subchapter C, beginning in the first year of eligibility; and

(ii) evidence that the charter school will earn sev-
enty or more points without failing a critical indicator on the Charter
Financial Integrity Rating System of Texas beginning in Year 1; and

(D) a statement from any school district whose enroll-
ment is likely to be affected by the charter school, including informa-
tion relating to any financial difficulty that a loss in enrollment may
have on the district;

(4) criteria for applicants that apply as experienced opera-
tors that include, at a minimum:
(A) the criteria described in paragraphs (1)-(3) of this
subsection;

(B) the strength of the applicant's existing portfolio, or
their affiliate; and

(C) the likelihood of operating a high-quality charter;
and

(5) all other criteria published in the application.

(¢) The commissioner shall approve or deny a Subchapter E
charter school application based on:

(1) the criteria described in subsection (d)(1)-(3) of this
section;

(2) indications that the applicant's educational program
will be implemented under the direct supervision of a member of
the teaching or research faculty of the public junior college, senior
college, or university;

(3) indications that the faculty member supervising the ap-
plicant's educational program has substantial experience and expertise
in education research, teacher education, classroom instruction, or ed-
ucational administration;

(4) indications that the applicant's educational program has
been designed to meet specific goals described in the charter applica-
tion and each aspect of the program is directed toward the attainment
of the goals;

(5) indications that the financial operations of the applicant
will be supervised by the business office of the public junior college,
senior college, or university; and

(6) all other criteria published in the application.

(f) The commissioner shall approve or deny a Subchapter G
charter school application based on:

(1) documented evidence gathered through the application
review process;

(2) merit; and
(3) criteria that include:

(A) indications that the education program will enable
program participants to successfully earn a diploma and take career and
technology education courses that can lead to an industry certification;

(B) indications that the applicant, or a member of the
applicant's executive leadership has a successful history of providing
education services, including industry certifications and job placement
services, to adults 18 years of age and older whose educational and
training opportunities have been limited by educational disadvantages,
disabilities, homelessness, criminal history, or similar marginalizing
circumstances;

(C) indications that a significant portion of instruction
will be delivered in a teacher-led, interactive classroom environment;

(D) indications that the educational program will pro-
vide access to:

(i) career readiness training;
(ii) postsecondary counseling; and
(iii)  job-placement services;

(E) indications that the educational program will pro-
vide support services that include:

(i) child care at no cost to students;

(ii) life coaching services as outlined in TEC,
§12.259;

(iii) mental health counseling;

(iv) instructional support services for students with
identified disabilities; and
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(v) transportation assistance;

(F) indications that the charter school will possess the
capability to carry out responsibilities as provided in the charter;

(G) indications that the proposed governance structure
will maintain sound fiscal management and administrative practices;
and

(H) indications that the financial plan is viable.

(g) Priority shall be given to applicants that propose a school
in an attendance zone of a school district campus assigned an unaccept-
able performance rating under TEC, §39.054, for two preceding years.
This paragraph does not apply to an application form released under
TEC, Chapter 12, Subchapter G.

(h) An applicant or any person or entity acting on behalf of an
applicant for an open-enrollment charter shall not knowingly commu-
nicate with any member of an external application review panel con-
cerning a charter school application beginning on the date the applica-
tion is submitted and ending 90 days after the commissioner's proposal
of a Subchapter D charter, or ending with the commissioner's notice of
decision regarding a Subchapter E or G charter, whichever applies. On
finding a material violation of the no-contact period, the commissioner
may reject the application and deem it ineligible for award.

(1) Anapplicant or their representative must not initiate contact
with any employee of TEA, other than the commissioner or commis-
sioner's designee, regarding the content of its application from the time
the application is submitted until the application cycle is final, follow-
ing the 90-day State Board of Education (SBOE) veto period.

(j) An applicant or person or entity acting on behalf of the ap-
plicant may not provide any item of value, directly or indirectly, to the
commissioner, any employee of TEA, or a member of the SBOE dur-
ing the no-contact period.

(k) An applicant or any person or entity acting on behalf of an
applicant for an open-enrollment charter shall not knowingly commu-
nicate with any member of the SBOE beginning on the date the applica-
tion is submitted and ending on the date the applicant passes through an
external review with a qualifying score. On finding a material violation
of the no-contact period, the commissioner may reject the application
and deem it ineligible for award. This paragraph does not apply to a
charter the commissioner authorizes under TEC, Chapter 12, Subchap-
ter E and Subchapter G.

(I) The commissioner shall notify the SBOE of each charter
the commissioner proposes to authorize. A charter proposed by the
commissioner will be granted on the 90th day after the date on which
the SBOE receives the notice from the commissioner unless either of
the conditions in the following paragraphs are met. This paragraph
does not apply to a charter the commissioner authorizes under TEC,
Chapter 12, Subchapters E and G.

(1) The SBOE votes against the charter in accordance with
TEC, §12.101(b-0).

(2) The commissioner withdraws the proposal.

(m) The commissioner may defer granting an open-enrollment
charter subject to contingencies and shall require fulfillment of such
contingencies before the charter school is issued a contract. Such con-
ditions must be fulfilled by the awardee, as determined by the com-
missioner, no later than 60 days after the date of the notification of
contingencies by the commissioner or the proposal of the charter is
withdrawn. The commissioner may establish timelines for submission
by the awardee of any documentation to be considered by the commis-
sioner in determining whether contingencies have been met.

(n) The commissioner may decline to finally grant or award a
charter based on misrepresentations during the application process or
failure to comply with commissioner rules, application requirements,
or SBOE rules.

(0) An open-enrollment charter shall be in the form and sub-
stance of a written contract signed by the commissioner, the board chair
of'the charter holder or charter school, and the chief operating officer of
the school but is not a contract for goods or services within the meaning
of Texas Government Code, Chapter 2260. The chief operating officer
of the school shall mean the chief executive officer of the open-enroll-
ment charter holder under TEC, §12.1012.

(p) The charter contract shall be for an initial term of five years
beginning on July 1 following the execution of the initial contract or
July 1 following an approved extension under subsection (q) of this
section.

(@) The charter must open and serve students within one school
year of the awarding of the charter contract, unless an extension is ap-
proved by the commissioner. Failure to operate by the approved ex-
tension date shall constitute an automatic abandonment of the charter
contract and the charter is automatically considered void and returned
to the commissioner.

$100.1017. Applicant Eligibility and Form Contents.

(a) Except as expressly provided in the rules in this subchap-
ter, provisions in this section apply to all applications affiliated and
published under the following Texas Education Code (TEC) subchap-
ters:

(1) TEC, Chapter 12, Subchapter D;
(2) TEC, Chapter 12, Subchapter E; and
(3) TEC, Chapter 12, Subchapter G.

(b) Any existing entity applying for the charter must be in good
standing with the Internal Revenue Service (IRS), the Texas Secretary
of State, and the Texas Comptroller of Public Accounts. An existing
entity must also be in good standing with all regulatory agencies in its
home state. An existing entity must attest that any failure to maintain
ongoing compliance with these requirements, if awarded a charter, will
be considered a material violation of the charter contract and may be
grounds for revocation.

(c) Notwithstanding any other provisions in this chapter, the
following provisions apply to charter applicants and successful charter
awardees authorized by the commissioner under requests for applica-
tions adopted after November 1, 2012.

(1) Financial standards. An applicant for a TEC, Chapter
12, Subchapter D, E, or G charter school, as applicable, shall meet each
of the following financial standards to demonstrate the financial viabil-
ity of the charter, as determined by the commissioner of education or
the commissioner's designee, prior to being considered for award of
a charter and must attest that any failure to maintain ongoing compli-
ance with these requirements, if awarded a charter, will be considered
a material violation of the charter contract and may be grounds for re-
vocation.

(A) Each entity must provide evidence of financial
competency and sustainability by providing evidence of an appropriate
financial plan that includes each of the following:

(i) a brief analysis of the educational opportunities
in the area(s) for the same students and the methods that the proposed
school will use to recruit and retain students;
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(ii)  a brief narrative of the growth plan for the first
five years of operation of the proposed school that matches all projec-
tions included in the budget;

(iii) an unqualified opinion as provided in the most
recent audited financial statements of the applicant if the entity has been
in existence at least a year;

(iv) afive-year budget projection of revenue and ex-
penditures for the proposed charter using the template that will be pro-
vided in the application;

(v) aresponse, based on the revenue and expendi-
tures provided in the template that will be provided in the application,
detailing the ways in which the budget projections were derived, in-
cluding any assumptions used; and

(vi) support documentation for budget projections as
detailed in the budget template that will be provided with the applica-
tion.

(B) Loans and lines of credit are liabilities that must be
repaid and will be considered as available funding. Loans or lines of
credit may be characterized as assets and as cash on hand.

(C) The applicant must identify in the template pro-
vided in the application available funding for start-up costs, as
documented by current assets listed in the balance sheet and/or pledges
for donation that do not require repayment.

(D) The applicant must identify revenue and expenses
on a per-student amount and may not reflect a net operating loss for
any projection year.

(E) To ensure financial viability, the entity must commit
to serving a minimum of 100 students at all times.

(F) The entity applying for the charter must have liabil-
ities that are less than 80% of its assets.

(G) The aggregate of projected budgeted expenses must
be less than the aggregate of projected total revenues by the end of the
first year of operation provided that:

(i) projected revenues are documented and use the
amount per student designated in the application when calculating
Foundation School Program funding that will begin during the first
year of operation; and

(ii) all reasonable start-up and first-year expendi-
tures are included in the budgets or an explanation for not needing to
include them is included in the budget narratives.

(2) Governing standards. An applicant for a TEC, Chap-
ter 12, Subchapter D, E, or G charter school, as applicable, shall meet
each of the following governing standards to demonstrate sound estab-
lishment and oversight of the charter's educational mission, as deter-
mined by the commissioner or the commissioner's designee, prior to
being considered for award of a charter and must attest that any failure
to maintain ongoing compliance with these requirements, if awarded
a charter, will be considered a material violation of the charter con-
tract and may be grounds for revocation, except as provided by TEC,
§12.1054(a)(2).

(A) To qualify as an eligible entity in accordance with
TEC, §12.101(a)(3), as an organization that is exempt under 26 United
States Code (U.S.C.), §501(c)(3), the applicant must have its own
501(c)(3) exemption in its own name, as evidenced by a 501(c)(3)
letter of determination issued by the IRS.

(i) An applicant cannot attain status as an eligible
entity that is exempt under 26 U.S.C., §501(c)(3), as a disregarded en-

tity, a supporting organization, or a member of a group exemption of a
currently recognized 501(c)(3) tax-exempt organization.

(ii)  Entities that have applied for 501(c)(3) status but
have yet to receive the exemption from the IRS must provide the letter
of determination of the 501(c)(3) status issued by the IRS prior to a rec-
ommendation by the commissioner. Failure to secure 501(c)(3) status
deems an entity ineligible.

(iii)  Areligious organization, sectarian school, or re-
ligious institution that applies must have an established separate non-
sectarian entity that is exempt under 26 U.S.C., §501(c)(3), to be con-
sidered an eligible entity.

(B) The articles of incorporation or certificate of forma-
tion as applicable, and the bylaws of the applicant must vest the man-
agement of the corporate affairs in the board of directors.

(i) The charter holder may not vest the management
of corporate affairs in any member or members.

(ii)  Articles of incorporation, certificate of forma-
tion, bylaws, or any policy or other agreement may not confer on or
reserve to any other entity or person the ability to overrule, remove,
replace, or name the members of the governing body or board of the
charter holder or charter school at any time.

(C) Any other change in the aforementioned gov-
ernance documents pursuant to the management of the corporate
affairs of the nonprofit entity may only occur with the approval of the
commissioner in accordance with §100.1035(b) of this title (relating to
Charter Amendment) or in accordance with any other power granted
to the commissioner in state law or rule.

(D) Ifthe sponsoring entity is a 501(c)(3) nonprofit cor-
poration, its bylaws must clearly state that the charter holder and charter
school will comply with the Texas Open Meetings Act and will appro-
priately respond to Texas Public Information Act requests.

(E) No family members within the third degree of con-
sanguinity or second degree of affinity shall simultaneously serve on
the charter holder or charter school board.

(F) No family member within the third degree of con-
sanguinity or second degree of affinity of any charter holder board
member, charter school board member, or superintendent shall receive
compensation in any form from the charter school, the charter holder,
or any management company that operates or provides services to the
charter school.

(G) The applicant shall specify that the governing body
accepts and will not delegate ultimate responsibility for the school, in-
cluding academic performance and financial and operational viability,
and is responsible for overseeing any management company providing
management services for the school.

(3) Educational and operational standards for applications
published under TEC, Chapter 12, Subchapters D and E. An applicant
shall successfully meet each of the following educational and opera-
tional standards to ensure alignment of curricula to the Texas Essential
Knowledge and Skills, as determined by the commissioner or the com-
missioner's designee, prior to being considered for award of a charter
and must attest that any failure to maintain ongoing compliance with
these requirements, if awarded a charter, will be considered a material
violation of the charter contract and may be grounds for revocation.

(A) The charter applicant must provide a succinct long-
term vision for the proposed school and clearly explain the overall ed-
ucational philosophy to be promoted at the school, if authorized.
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(B) The charter applicant must provide a succinct ex-
planation of the reasons for choosing the target location.

(C) The charter applicant must clearly explain in suc-
cinct terms the specific curricular programs that the school, if autho-
rized, will provide to students and the ways in which the charter staff,
board members, and others will use these programs to maintain high
expectations for and the continuous improvement of student perfor-
mance.

(D) The charter applicant must clearly explain in suc-
cinct terms the ways in which the school, if authorized, will improve
student learning, increase the choice of high-quality educational op-
portunities in the proposed area, create professional environments that
will attract new teachers to the public school system, set a high stan-
dard for school accountability and student achievement, and encourage
different and innovative learning methods.

(E) The charter applicant must clearly explain how
classroom practices will reflect the connections among curriculum,
instruction, and assessment.

(F) The charter applicant must describe in succinct
terms the specific ways in which the school, if authorized, will:

(i) address the instructional needs of students per-
forming both below and above grade levels in major content areas;

(i) differentiate instruction to meet the needs of di-
verse learners;

(iii) provide a continuum of services in the least re-
strictive environment for students with special needs as required by
state and federal law;

(iv) provide bilingual and/or English as a second
language instruction to English language learners as required by state
law; and

(v) implement an educational program that supports
compliance with all course requirements pursuant to state law.

(G) As evidenced in required documentation, the char-
ter applicant must commit to hiring personnel with appropriate quali-
fications as follows.

(i) Except as provided in clause (iv) of this subpara-
graph, all teachers, regardless of subject matter taught, must have a
baccalaureate degree.

(i) Special education teachers, bilingual teachers,
and teachers of English as a second language must be certified in the
fields in which they are assigned to teach as required in state and/or
federal law.

(iii) Paraprofessionals must be certified as required
to meet state and/or federal law.

(iv) Inan open-enrollment charter school that serves
youth referred to or placed in a residential trade center by a local or state
agency, a person may be employed as a teacher for a noncore vocational
course without holding a baccalaureate degree, subject to the require-
ments described in §100.1212 of this title (relating to Personnel).

(H) With the exception of an early education
(prekindergarten for age three through Grade 2) or prekinder-
garten-only model, the charter applicant must commit to serving,
by its fourth year of operation, students in grades assessed for state
accountability purposes.

(I) The charter applicant must provide a final copy of
any management contract, if applicable, that will be entered into by the

charter holder that will provide any management services, including
the monetary amount that will be paid to the management company for
providing school services.

(J) This paragraph does not apply to an application pub-
lished under TEC, Chapter 12, Subchapter G.

(4) Educational and operational standards for applications
published under TEC, Chapter 12, Subchapter G. An applicant for an
adult high school charter shall successfully meet each of the follow-
ing educational and operational standards to ensure careful alignment
of curricula to the industry-based certifications, and workforce prepa-
ration and training as determined by the commissioner or the commis-
sioner's designee, prior to being considered for award of a charter and
must attest that any failure to maintain ongoing compliance with these
requirements, if awarded a charter, will be considered a material viola-
tion of the charter contract and may be grounds for revocation.

(A) The charter applicant must provide a succinct long-
term vision for the proposed school and clearly explain the overall ed-
ucational philosophy to be promoted at the school, if authorized.

(B) The charter applicant must clearly explain in suc-
cinct terms the specific curricular programs that the school, if autho-
rized, will provide to program participants in order to earn a high school
diploma and the ways in which the charter staff, board members, and
others will use these programs to maintain high expectations for and
the continuous improvement of student performance.

(C) The charter applicant must clearly explain in suc-
cinct terms the ways in which the school, if authorized, will offer in-
teractive, teacher-led instruction to program participants.

(D) The charter applicant must clearly explain how ca-
reer and technology programs for industry-based certifications will be
implemented at the school.

(E) The charter applicant must submit a letter of intent
if contracting with a public junior college, provider, organization ap-
proved by the Texas Workforce Commission to provide career and tech-
nology courses that lead to an industry certification.

(F) The charter applicant must provide evidence that the
entity or a member of its executive leadership has a successful history
of providing education services, including industry certifications and
job placement services, to adults 18 years of age and older whose ed-
ucational and training opportunities have been limited by educational
disadvantages, disabilities, homelessness, criminal history, or similar
marginalizing circumstances.

(G) The charter applicant must describe in succinct
terms the specific ways in which the school, if authorized, will:

(i) address how participants can receive a diploma
through successful completion of the Foundation High School program
curriculum requirements or other appropriate curriculum requirements
applicable to the program participant;

(i) provide career readiness training, post-sec-
ondary counseling, and job placement services;

(iii)  offer support services, including childcare at no
cost, life coaching services, mental health counseling, and transporta-
tion assistance;

(iv) provide a continuum of services in the least re-
strictive environment for program participants with special needs as
required by state and federal law;

ADOPTED RULES September 27, 2024 49 TexReg 7877



(v) provide bilingual and/or English as a second lan-
guage instruction to emergent bilingual students as required by state
law; and

(vi) implement an educational program that supports
compliance with all course requirements pursuant to state law.

(H) As evidenced in required documentation, the char-
ter applicant must commit to hiring personnel with appropriate quali-
fications as follows.

(i) Except as provided in §100.1212(b) of this title,
all teachers, regardless of subject matter taught, must have a baccalau-
reate degree.

(i) Special education teachers, bilingual teachers,
and teachers of English as a second language must be certified in the
fields in which they are assigned to teach as required in state and/or
federal law.

(iii)  Paraprofessionals must be certified as required
to meet state and/or federal law.

(I) The charter applicant may not propose to serve more
than 2,000 students.

(J) The charter applicant must provide a final copy of
any management contract, if applicable, that will be entered into by the
charter holder that will provide any management services, including
the monetary amount that will be paid to the management company for
providing school services.

(K) The charter applicant must provide a final memo-
randum of understanding if partnering with a public junior college,
provider, organization approved by the Texas Workforce Commission
to provide career and technology courses that lead to an industry certi-
fication.

$100.1021. Applicability of Law and Rules to Public Senior College
or University Charters and Public Junior College Charters.

(a) Exceptas expressly provided in the rules in this subchapter,
or where required by Texas Education Code (TEC), Chapter 12, Sub-
chapter E (College or University or Junior College Charter School),
a provision of the rules in this subchapter applies to a public senior
college or university charter school or junior college charter school as
though the public senior college or university charter school or junior
college charter school were granted a charter under TEC, Chapter 12,
Subchapter D (Open-Enrollment Charter School).

(b) Section 100.1011(b) of this title (relating to Application
Requirements and Selection Process) applies, except that the commis-
sioner of education may adopt a separate application form for appli-
cants seeking a charter to operate a public senior college or university
charter school or a public junior college charter school, which need
not be similar to the application form adopted under that subsection
for other charter applicants. The commissioner may approve or amend
this separate application form without regard to the selection cycle ref-
erenced in that subsection.

(c) Section 100.1011(b), (¢), (e), (), (h), (j) and (m)-(q) of this
title apply unless provided otherwise in the charter contract.

(d) The following provisions of this subchapter do not apply
to a public senior college or university charter school or a public junior
college charter school:

(1) §100.1035(d) and §100.1113 of this title (relating to
Charter Amendment and Delegation of Powers and Duties), except as
authorized in the charter contract upon written request of the governing
body of the university, college, or junior college;

(2) §100.1127 of this title (relating to Record of Compli-
ance and Disclosure of Non-compliance);

(3) §100.1101 of this title (relating to Improvements to
Real Property);

(4) §§100.1131-100.1141 of this title (relating to Applica-
bility of Nepotism Provisions; Exception for Acceptable Performance;
General Nepotism Provisions; Relationships By Consanguinity or By
Affinity; Nepotism Prohibitions; Nepotism Exceptions; and Enforce-
ment of Nepotism Prohibitions);

(5) §100.1145 and §100.1147 of this title (relating to Gen-
eral Conflict of Interest Provisions and Conflicts Requiring Affidavit
and Abstention from Voting);

(6) §100.1203(a) of this title (relating to Records Manage-
ment); and

(7) §100.1205 of this title (relating to Procurement of Pro-
fessional Services).

$100.1023.  Applicability of Law and Rules to Adult High School
Charters.

The following provisions apply as indicated in this section to an adult
education charter school as though the adult education charter school
was granted a charter under Texas Education Code (TEC), Chapter 12,
Subchapter D.

(1) Section 100.1011(b) of this title (relating to Application
Requirements and Selection Process) applies, except that the commis-
sioner of education may adopt a separate application form for appli-
cants seeking a charter to operate an adult education charter school,
which need not be similar to the application form adopted under that
subsection for other charter applicants. The commissioner may ap-
prove or amend this separate application form without regard to the
selection cycle referenced in that subsection.

(2) Section 100.1011(b); (c)(3)(A)({), (B)-(E), (F)(1)-(v)
and (vii), and (G)-(I); (f); (h); (j); and (m)-(q) apply unless provided
otherwise in the charter contract.

(3) The following sections of TEC, Chapter 12.
(A) TEC, §12.1012, related to definitions.

(B) TEC, §12.10125, related to open-enrollment char-
ter schools not in operation.

(C) TEC, §12.105, related to status.

(D) TEC, §12.1051, related to open meetings and pub-
lic information laws.

(E) TEC, §12.1052, related to local government records
applicability.

(F) TEC, §12.1053, related to public purchasing and
contracting laws.

(G) TEC, §12.1054, related to conflict of interest law
applicability.

(H) TEC, §12.1055, related to nepotism law applicabil-
ity.

(I) TEC, §12.1056, related to immunity from liability
and suit.

(J) TEC, §12.1057, related to membership in Teacher
Retirement System of Texas.

(K) TEC, §12.1059, related to employment require-
ments.
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(L) TEC, §12.107, related to status and use of funds.
(M) TEC, §12.108, related to tuition and fees.

(N) TEC, §12.109, related to transportation.

(O) TEC, §12.1141, related to renewal and expiration.
(P) TEC, §12.1162, related to sanctions.

(Q) TEC, §12.1163, related to audit by commissioner.

(R) TEC, §12.1164, related to notice to Teacher Retire-
ment System of Texas.

(S) TEC, §12.1166, related to related party transactions.

(T) TEC, §12.1168, related to financial report of certain
schools.

(U) TEC, §12.117, related to admission.
(V) TEC, §12.119, related to bylaws and annual report.

(W) TEC, §12.101(b)(2), related to prohibition of char-
ter holder having had a charter removed or surrendered in the 10 years
prior.

(X) TEC, §12.101(b-5), related to the initial term of a

charter.

(Y) TEC, §12.120, related to board member restric-
tions.

(Z) TEC, §12.1202, related to qualified voter require-
ment.

(AA) TEC, §12.1211, related to board website posting
requirement.

(BB) TEC, §12.122, related to liability of board mem-
bers.

(CC) TEC, §12.123, related to training for board mem-
bers and officers.

(DD) TEC, §12.124, related to management company
loans.

(EE) TEC, §12.125, related to management services
contracts.

(FF) TEC, §12.126, related to prohibitions of certain
management services contracts.

(GG) TEC, §12.127, related to management company
liability.

(HH) TEC, §12.128, related to property purchased or
leased with state funds.

(II) TEC, §12.129, related to minimum qualifications
for principals and teachers.

(JJ) TEC, §12.130, related to notice of teacher qualifi-
cations.

(KK) TEC, §12.131, related to removal of students to
disciplinary alternative education program and expulsion of students.

(LL) TEC, §12.135, related to designation as charter
district for purposes of bond guarantee.

(MM) TEC, §12.136, related to posting of chief execu-
tive officer salary.

(NN) TEC, §12.137, related to certain charter holders
authorized to provide combined services for certain adult and high
school dropout recovery programs.

(O0) TEC, §12.141, related to reclaimed funds.

(PP) TEC, §12.104(a-1)(1), related to security officer
employment.

(QQ) TEC, §12.104(a-1)(2), related to memorandums
of understanding with law enforcement.

(RR) TEC, §12.104(a-2), related to peace officer appli-
cability.
(SS) TEC, §12.104(b)(1), related to criminal offense.

(TT) TEC, §12.104(b)(2), related to protections for re-
porting violations.

(UU) TEC, §12.104(b)(3)(A), related to PEIMS.

(VV) TEC, §12.104(b)(3)(B), related to criminal his-
tory records.

(WW) TEC, §12.104(b)(3)(F), related to special educa-
tion programs.

(XX) TEC, §12.104(b)(3)(G), related to bilingual edu-
cation.

(YY) TEC, §12.104(b)(3)(J), related to discipline man-
agement techniques.

(ZZ) TEC, §12.104(b)(3)(K), related to health and
safety.

(AAA) TEC, §12.104(b)(3)(L), related to accountabil-
ity.

(BBB) TEC, §12.104(b)(3)(M), related to accountabil-
ity and investigations.

(CCC) TEC, §12.104(b)(3)(N), related to reporting ed-
ucator misconduct.

(DDD) TEC, §12.104(b)(3)(O), related to intensive
programs of instruction.

(EEE) TEC, §12.104(b)(3)(P), related to right of em-
ployees to report crimes.

(FFF) TEC, §12.104(b)(3)(R), related to the right to
place a student in a disciplinary alternative education program or to
expel the student for certain behaviors.

(GGG) TEC, §12.104(b)(3)(S), related to right to report
assault or harassment.

(HHH) TEC, §12.104(b)(3)(T), related to parent rights
to information regarding interventions.

(III) TEC, §12.104(b)(3)(V), related to school safety re-
quirements.

(JJJ) TEC, §12.104(b)(3)(X), related to college, career,
and military readiness plans.

(KKK) TEC, §12.104(b)(3)(Y), related to parent option
to retain a student.

(LLL) TEC, §12.1058, related to applicability of mu-
nicipal and government codes.

§100.1025.  Authorization for High-Performing Entities.
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(@) In accordance with Texas Education Code (TEC),
§12.1011, notwithstanding TEC, §12.101(b), the commissioner of
education may grant a charter to high-performing entities.

(b) For an applicant to be eligible for consideration as a high-
performing entity, the applicant must demonstrate one of the following
criteria.

(1) The entity is affiliated with a charter operator that oper-
ates one or more charter schools in another state. The affiliated charter
operator must have performed at an overall level that is comparable to
the highest or second highest performance rating category under TEC,
Chapter 39, Subchapter C.

(A) The entity must propose to operate the charter
school program that is currently implemented in the affiliated charter
operator's existing charter schools.

(B) A charter operator may be considered affiliated with
an entity if it utilizes shared structures, practices, or materials, includ-
ing, but not limited to, a shared management structure, shared financial
management or staff development practices, or shared proprietary ma-
terials, including those related to instruction.

(2) The entity is currently operating charter programs un-
der TEC, Chapter 12, Subchapter C or E. The entity must have per-
formed at an overall level in the highest or second highest performance
rating category under TEC, Chapter 39, Subchapter C.

(c) Failure to disclose past or present accountability data is a
material violation of the charter.

(d) If the applicant or its affiliate is a high-performing entity,
then it may vest management of corporate affairs in a member provided
that the entity may change the members of the governing body of the
charter holder prior to the expiration of a member's term only with
commissioner's written approval.

(e) Entities granted a charter under this provision have an ini-
tial contract term of five years.

(f) In determining a charter award for a high-performing
entity, the commissioner will consider the criteria identified in
§100.1011(d)(4) of this title (relating to Application Requirements and
Selection Process) as established for experienced operators.

(g) Section 100.1011(b)(1), (2), and (5) of this title apply,
except that the commissioner may adopt a separate application form
for high-performing entities seeking a charter to operate a Subchapter
D charter school, which need not be similar to the application form
adopted under that subsection for other charter applicants. The
commissioner may approve or amend this separate application form
without regard to the selection cycle referenced in that subsection.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 12,
2024.

TRD-202404418

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: October 2, 2024

Proposal publication date: March 15, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 2. COMMISSIONER ACTION AND
INTERVENTION

19 TAC §§100.1021 - 100.1023, 100.1025 - 100.1027,
100.1029, 100.1031 - 100.1033, 100.1035

STATUTORY AUTHORITY. The repeals are adopted under
Texas Education Code (TEC), §12.101, which requires the
commissioner to adopt rules regarding the criteria for granting
a charter and providing notification for the establishment of
new charters or campuses; TEC, §12.1011, which requires the
commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enroliment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enrollment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enrolliment charter school as a school district for the
purposes of municipal ordinances if the open-enroliment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enroliment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enrollment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college or university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The repeals implement
Texas Education Code, §§12.101; 12.1011; 12.103; 12.104,
as amended by House Bill (HB) 189, 87th Texas Legislature,
Regular Session, 2021; 12.1055; 12.1058, as amended by HB
1707, 88th Texas Legislature, Regular Session, 2023; 12.110;
12.1101; 12.114; 12.1141, as amended by Senate Bill (SB)
879, 87th Texas Legislature, Regular Session, 2021; 12.1166;
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12.1173, as amended by SB 2293, 86th Texas Legislature,
2019; 12.1181; 12.123; 12.153; 12.265, as amended by SB
1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 12,
2024.

TRD-202404417

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: October 2, 2024

Proposal publication date: March 15, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 3. COMMISSIONER ACTION,
PERFORMANCE MONITORING, AND
INTERVENTION

19 TAC §§100.1031, 100.1035, 100.1037, 100.1039,
100.1041, 100.1043, 100.1045, 100.1047, 100.1049, 100.1051,
100.1053, 100.1055

STATUTORY AUTHORITY. The new sections are adopted under
Texas Education Code (TEC), §12.101, which requires the com-
missioner to adopt rules regarding the criteria for granting a char-
ter and providing notification for the establishment of new char-
ters or campuses; TEC, §12.1011, which requires the commis-
sioner to adopt rules regarding charter authorization for high-per-
forming entities; TEC, §12.103, which allows the commissioner
to adopt rules regarding applicable provisions to open-enroll-
ment charter schools; TEC, §12.104, as amended by House Bill
(HB) 189, 87th Texas Legislature, Regular Session, 2021, which
allows the commissioner to adopt rules permitting an open-en-
rollment charter school to voluntarily participate in any state pro-
gram available to school districts if the school complies with all
terms of the program; TEC, §12.1055, which allows the com-
missioner to adopt rules regarding nepotism under Texas Gov-
ernment Code, Chapter 573; TEC, §12.1058, as amended by
HB 1707, 88th Texas Legislature, Regular Session, 2023, which
requires a political subdivision to consider an open-enrollment
charter school as a school district for the purposes of munici-
pal ordinances if the open-enrollment charter school meets no-
tification requirements; TEC, §12.110, which requires the com-
missioner to adopt an application form and procedure that must
be used to apply for an open-enroliment charter school; TEC,
§12.1101, which requires the commissioner to adopt a proce-
dure for providing notice to the outlined persons on receipt by the
commissioner of an application for a charter for an open-enroll-
ment charter school or of notice of the establishment of a cam-
pus; TEC, §12.114, which allows the commissioner to define ex-
pansion amendment requests; TEC, §12.1141, as amended by
Senate Bill (SB) 879, 87th Texas Legislature, Regular Session,
2021, which requires the commissioner to adopt a procedure
for renewal, denial of renewal, or expiration of a charter for an
open-enroliment charter school at the end of the term of the char-
ter; TEC, §12.1166, which requires the commissioner to adopt a

rule defining "related party;" TEC, §12.1173, as amended by SB
2293, 86th Texas Legislature, 2019, which requires the commis-
sioner to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college or university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and de-
termine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended
by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-
lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

§100.1031.  Performance Frameworks for Subchapters D and E
Charter Schools.

(a) The performance of an open-enrollment charter school will
be measured annually against a set of criteria set forth in the Char-
ter School Performance Framework (CSPF) Manual established under
Texas Education Code (TEC), §12.1181, and provided in this subsec-
tion. Notwithstanding substantial modifications to the framework, the
manual will be updated annually to reflect the requirements and data
sources for each indicator.

Figure: 19 TAC §100.1031(a)

(b) The CSPF Manual will include measures for Subchapters
D and E charter schools registered under the standard accountability
system and measures for charters registered under the alternative ed-
ucation accountability system as adopted under §97.1001 of this title
(relating to Accountability Rating System).

(c) The assignment of performance levels, Tier 1, Tier 2, or
Tier 3 for charter schools on the CSPF report is based on specific cri-
teria described in the CSPF Manual provided in subsection (a) of this
section, which include:

(1) Academic Indicator: the charter school's overall aca-
demic rating as assigned under TEC, §39.053. For charter schools not
issued a rating under TEC, §39.053, the CSPF Manual will identify
substitute academic indicators;

(2) Financial Indicator: the charter school's overall finan-
cial rating as assigned under TEC, Chapter 39, Subchapter D;

(3) Operational Indicators, which evaluate each charter
school's compliance with educational, operational, safety, and report-
ing requirements as required by federal law, state law, state rules or
regulations, and/or the charter contract, including those outlined in
TEC, Chapter 12, and this chapter; and

(4) Governance Indicators, which evaluate each charter
school's compliance with state law, state rules or regulations with
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governance requirements, including those outlined in TEC, Chapter
12, and this chapter.

$100.1035.  Charter Amendment.

(a) Subject to the requirements of this section, the terms of an
open-enrollment charter may be revised with the consent of the charter
holder by expansion or non-expansion amendment as approved by the
commissioner of education.

(b) Information relevant to all amendment requests.

(1) Filing of amendment request. Prior to implementation,
the charter holder shall file a request, in the form prescribed, with
the Texas Education Agency (TEA) division responsible for charter
schools.

(2) Board resolution. The request must be attached to a
written resolution adopted by the governing body of the charter holder
and signed by a majority of the members indicating approval of the
requested amendment.

(3) Relevant information considered. As directed by the
commissioner, a charter holder requesting an amendment shall submit
current information required by the prescribed amendment form, as
well as any other information requested by the commissioner. In
considering the amendment request, the commissioner may consider
any relevant information concerning the charter holder, including its
performance on the Charter School Performance Frameworks (CSPF)
adopted by rule in §100.1031 of this title (relating to Performance
Frameworks for Subchapters D and E Charter Schools); student and
other performance; compliance, staff, financial, and organizational
data; and other information.

(4) Best interest of students. The commissioner may ap-
prove an amendment only if the charter holder meets all applicable re-
quirements, and only if the commissioner determines that the amend-
ment is in the best interest of students. The commissioner may consider
the performance of all charters operated by the same charter holder in
the decision to finally grant or deny an amendment.

(5) Conditional approval. The commissioner may grant the
amendment without condition or may require compliance with such
conditions and/or requirements as may be in the best interest of stu-
dents.

(6) Required forms and formats. The TEA division respon-
sible for charter schools may develop and promulgate, from time to
time, forms or formats for requesting charter amendments under this
section. If a form or format is promulgated for a particular type of
amendment, it must be used to request an amendment of that type.

(7) Ineligibility. The commissioner will not consider any
amendment that is submitted by a charter holder that has been notified
by the commissioner of the commissioner's intent to allow the expira-
tion of the charter or intent to revoke the charter. This subsection does
not limit the commissioner's authority to accept the surrender of a char-
ter.

(c) Expansion amendments.

(1) Timeline for submission. A charter holder may submit
a request for approval for an expansion amendment:

(A) up to 36 months before the date on which the ex-
pansion will be effective; and

(B) no later than the first day of March before the school
year for which the expansion will be effective.

(2) Notification.

(A) Upon receipt of an expansion amendment request
by a charter holder, the TEA division responsible for charter schools
will notify the following:

(i) the superintendent and the board of trustees of
each school district from which the proposed open-enrollment charter
school or campus is likely to draw students, as defined in §100.1013 of
this title (relating to Notification of Charter Application); and

(i) each member of the legislature that represents
the geographic area to be served by the proposed school or campus,
as defined in §100.1013 of this title.

(B) To be considered a school district for purposes re-
lated to land development standards, licensing, zoning, and various
purposes and services, a charter school must meet the notification re-
quirements as outlined in §100.1209 of this title (relating to Municipal
Ordinances).

(C) Should a change in the location of a campus be ap-
proved after notification but prior to opening, the commissioner of ed-
ucation or the commissioner's designee is required to notify as required
by subparagraph (A) of this paragraph based on the zip code of the new
location.

(3) Expansion types. A charter holder of an open-enroll-
ment charter may submit, as described by this section, a request for
approval for either:

(A) expedited expansion; or
(B) discretionary expansion.

(4) Expedited expansion amendments. An expedited ex-
pansion amendment allows for the establishment of a new charter cam-
pus under Texas Education Code (TEC), §12.101(b-4).

(A) In order to submit an expedited expansion amend-
ment, the charter school must meet the following requirements:

(i) an accreditation status of Accredited;

(ii) currently has at least 50% of its student popula-
tion in grades assessed under TEC, Chapter 39, Subchapter B, or has
had at least 50% of the students in the grades assessed enrolled in the
school for at least three years;

(iii) is currently evaluated under the standard ac-
countability procedures for evaluation under TEC, Chapter 39, and
received a district rating in the highest or second highest performance
rating category under TEC, Chapter 39, Subchapter C, for three of the
last five ratings;

(iv) at least 75% of the campuses rated under the
charter school also received a rating in the highest or second highest
performance rating category in the most recent ratings; and

(v) no campus received a rating in the lowest perfor-
mance rating category in the most recent ratings.

(B) Unless the commissioner provides written notice
that the charter holder does not meet the requirements outlined in TEC,
§12.101(b-4), within 60 days of the date the charter holder submits a
completed expedited expansion amendment, the amendment is consid-
ered enacted. If the commissioner denies the amendment, the commis-
sioner must identify the legal and factual basis for denial, including the
specific criteria under TEC, §12.101(b-4), that was not met.

(5) Discretionary expansion amendments. A discretionary
expansion amendment permits commissioner-approved changes to the
terms of an open-enrollment charter school related to expansion.
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(A) Discretionary expansion amendment types. There
are three types of discretionary amendments.

(i) Maximum enrollment. The commissioner may
approve an expansion amendment request seeking to increase maxi-
mum allowable enrollment.

(i) Grade span. The commissioner may approve an
expansion amendment request seeking to extend the grade levels it
serves only if it is accompanied by appropriate educational plans for
the additional grade levels in accordance with Chapter 74, Subchap-
ter A, of this title (relating to Required Curriculum), and such plan has
been reviewed and approved by the charter governing board.

(iii) Adding a campus or site. The commissioner
may approve an expansion amendment request seeking to add a new
campus or site under a campus only if it meets the following criteria:

(1) the charter holder has operated at least one
charter school campus in Texas for a minimum of three consecutive
years; and

(II) anew site under an existing campus will be
located within 25 miles of the campus with which it is associated.

(B) Board certification. Before voting to request a dis-
cretionary expansion amendment, the charter holder governing board
must certify that they have considered a business plan and has deter-
mined by majority vote of the board that the growth proposed is finan-
cially prudent relative to the financial and operational strength of the
charter school and includes such a statement in the board resolution.
The commissioner may request submission of the business plan, which
must be comprised of the following components:

(i) a statement discussing the need for the expan-
sion;

(ii) a statement discussing the current and projected
financial condition of the charter holder and charter school,;

(iii) an unaudited statement of financial position for
the current fiscal year;

(iv) anunaudited statement of financial activities for
the current fiscal year;

(v) anunaudited statement of cash flows for the cur-
rent fiscal year;

(vi) apro forma budget that includes the costs of op-
erating the charter school, including the implementation of the expan-
sion amendment;

(vii) a statement or schedule that identifies the as-
sumptions used to calculate the charter school's estimated Foundation
School Program revenues;

(viii) a statement discussing the use of debt instru-
ments to finance part or all of the charter school's incremental costs;

(ix) a statement discussing the incremental cost of
acquiring additional facilities, furniture, and equipment to accommo-
date the anticipated increase in student enrollment;

(x) a statement discussing the incremental cost of
additional on-site personnel and identifying the additional number of
full-time equivalents that will be employed;

(xi) the required statement that the growth proposed
is financially prudent relative to the financial and operational strength
of the charter school,

(xii) there are no instances of nepotism, conflicts
of interest, or revelations in criminal history checks that deemed
any board member or employee ineligible to serve as reported in the
Governance Reporting Forms submitted to TEA for the previous three
years; and

(xiii) the charter holder meets all other requirements
applicable to expansion amendment requests and other amendments.

(C) Requirements. The commissioner may approve a
discretionary expansion amendment only if:

(i) the expansion will be effective no earlier than the
start of the fourth full school year at the affected charter school. This
restriction does not apply if the affected charter school has a district
rating of an A, B, or C and is operated by a charter holder that operates
multiple charter campuses and all of that charter holder's most recent
campus ratings of an A, B, or C;

(ii)  the charter school has an accreditation status of
Accredited;

(iii) the most recent district rating for the charter
school is an A, B, or C;

(iv) the most recent district financial accountability
rating for the charter school in the Financial Integrity Rating System of
Texas for charter schools is "satisfactory" as defined by §100.1001(9)
of this title (relating to Definitions);

(v) a charter holder that operates multiple charter
campuses meets the criteria in subclause (I) or (II) of this clause.
When calculating the percentages described, campuses that receive a
'Not Rated' rating shall not be included in the calculation.

(1) Atleast 90% of the campuses that receive an
accountability rating are rated as an A, B, or C.

(1) 1If 75-89% of campuses that receive an ac-
countability rating under the charter school are rated as an A, B, or C,
the charter holder must provide additional information with the expan-
sion request; and

(vi) the most recent designation for the charter
school under the CSPF is "Tier 1" or "Tier 2" as defined by §100.1031
of this title.

(D) Discretionary expansion amendment determination
timeline. Notice of the commissioner's decision regarding a discre-
tionary expansion amendment will be made within 60 calendar days
of the date the charter holder submits a completed amendment request.
The notice of the commissioner's determination may be sent electron-
ically.

(6) High-quality campus designation. A high-quality cam-
pus designation is a separate designation and must be requested prior
to the opening of a new campus associated with an approved expansion
amendment. Charter holders of charter schools that receive high-qual-
ity campus designation from the commissioner will be eligible to par-
ticipate in the charter school program competitive grant process when
federal funding for the Texas charter school program is available.

(A) The commissioner may approve a high-quality
campus designation for a charter only if:

(i) the charter holder meets all requirements appli-
cable to an expansion amendment set forth in this section and has op-
erated at least one charter school campus in Texas for a minimum of
five consecutive years;

(ii) the charter school has been evaluated under the
accountability rating system established in §97.1001 of this title (relat-
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ing to Accountability Rating System), has an accreditation status of
Accredited, is currently evaluated under the standard accountability
procedures, currently has an "A" or "B" rating at the local education
agency level, and has an "A" or "B" rating in the previous two years
in which ratings were issued with each campus that received a rating
and operated under the charter also receiving an "A" or "B" rating as
defined by §100.1001(8) of this title in the most recent state account-
ability ratings;

(iii) no charter campus has been identified for fed-
eral interventions in the most current report;

(iv)  the charter school is not under any sanction im-
posed by TEA authorized under TEC, Chapter 39; Chapter 97, Sub-
chapter EE, of this title (relating to Accreditation Status, Standards,
and Sanctions); or federal requirements;

(v) is rated "Tier 1" in the most recent CSPF and
meets the requirements of federal law and TEC, §12.111(a)(3) and (4);

(vi) the charter holder completes an application ap-
proved by the commissioner;

(vii) the amendment complies with all requirements
of this paragraph; and

(viii) the commissioner determines that the designa-
tion is in the best interest of students.

(B) Inaddition to the requirements of subparagraph (A)
of this paragraph, the commissioner may approve a high-quality cam-
pus designation only if the campus with the proposed designation:

(i) satisfies each element of the definition of a public
charter school as set forth in federal law, including:

(1) admits students on the basis of a lottery, con-
sistent with Elementary and Secondary Education Act, §4303(c)(3)(A),
if more students apply for admission than can be accommodated; or

(1I) 1in the case of a school that has an affiliated
charter school (such as a school that is part of the same network of
schools), automatically enrolls students who are enrolled in the imme-
diate prior grade level of the affiliated charter school and, for any ad-
ditional student openings or student openings created through regular
attrition in student enrollment in the affiliated charter school and the
enrolling school, admits students on the basis of a lottery as described
in subclause (I) of this clause;

(ii) is separate and distinct from the existing char-
ter school campus(es) established under the open-enrollment charter
school with a separate facility and county-district-campus number; and

(iii) holds a valid charter contract issued by TEA.

(C) In making the findings required by subparagraph
(B)(i) and (iii) of this paragraph, the commissioner shall consider:

(i) the terms of the open-enrollment charter school
as a whole, as modified by the high-quality campus designation; and

(i) whether the campus with the proposed designa-
tion shall be established and recognized as a separate school under
Texas law.

(D) Failure to meet any standard or requirement for
high-quality campus designation or agreed to in a performance agree-
ment shall mean the immediate termination of any federal charter
school program grant and/or any waiver exempting a charter from
some of the expansion amendment requirements that may have been
granted to a charter holder as a result of the high-quality campus
designation.

(E) Notice of the commissioner's decision regarding a
high-quality campus designation will be made within 60 calendar days
of the date the charter holder submits a completed request. The notice
of the commissioner's determination may be sent electronically.

(d) Non-expansion amendment. A non-expansion amendment
permits changes to the terms of an open-enrollment charter school not
related to expansion.

(1) Timeline for submission. All non-expansion amend-
ments may be filed with the commissioner at any time throughout the
year.

(2) Non-expansion amendment types. A non-expansion
amendment is either material or non-material.

(A) Material non-expansion amendments include
changes to the terms of an open-enrollment charter, including the
following: relocation of a campus, campus or charter dormancy, clos-
ing or returning an active campus or site, charter holder governance,
articles of incorporation, corporate bylaws, management company,
admission and enrollment policy, shared services cooperatives or
shared services agreements, and curriculum programs not already
approved by TEA.

(i) Relocation amendment. A material non-expan-
sion amendment to relocate solely permits a charter holder to relocate
an existing campus or site to an alternate address while serving the same
students and grade levels without a significant disruption to the deliv-
ery of the educational services. The alternate address of the relocation
shall not be in excess of 25 miles from the existing campus address.

(ii) Material charter language change. Any material
non-expansion amendment that requires changes to charter language
shall set forth the text and page references in electronic format of the
current open-enrollment charter language to be changed, and the text
proposed as the new open-enrollment charter language.

(B) Non-material non-expansion amendments include
changes to the terms of an open-enrollment charter, including the fol-
lowing: charter holder name, charter school (district) name, charter
campus name, grade levels served on a campus, campus start date
change, closing or returning a dormant campus or site, and fiscal year
change.

(C) Any non-expansion amendment not identified in
subparagraph (A) or (B) of this paragraph is subject to commissioner
determination as material or non-material.

(D) The following timelines apply to non-expansion
amendment requests.

(i) Charter holders that submit material non-expan-
sion requests will receive notice of the commissioner's decision within
60 calendar days of a completed amendment request.

(i) Charter holders that submit non-material non-
expansion requests may proceed with the request 30 calendar days af-
ter the date the charter holder submits a completed amendment request
unless otherwise notified by the commissioner.

§100.1039.  Standards for Discretionary Renewal.

Criteria for discretionary renewal. The following criteria shall be con-
sidered by the commissioner of education during the discretionary re-
newal process. The commissioner may non-renew a charter contract
based on any of the following.

(1) Academic:

(A) assignment of an "academically unacceptable" rat-
ing as defined in §100.1001(8) of this title (relating to Definitions);
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(B) failure to meet academic performance standards for
students not measured in the accountability system;

(C) unsatisfactory academic performance of subpopu-
lations; and

(D) failure to meet program requirements for special
populations, including, but not limited to, special education, bilin-
gual/English as a second language, and career and technical education.

(2) Financial:

(A) failure to use state funds for purposes for which a
school district may use local funds under Texas Education Code (TEC),
§45.105(e);

(B) failure to hold state funds in trust for the benefit of
the students of the charter school;

(C) failure to satisfy generally acceptable accounting
standards of fiscal management;

(D) failure to resolve a lien, levy, or other garnishment
within 30 days;

(E) existence of a Foundation School Program (FSP) al-
lotment subject to a warrant hold and that warrant has not been removed
within 30 days;

(F) failure to timely file annual financial report required
under TEC, §44.008;

(G) existence of an annual financial report containing
adverse, qualified, or disclaimed opinion(s);

(H) assignment of a lower than satisfactory financial
performance rating as defined in §100.1001(9) of this title;

(I) submission of attendance accounting data resulting
in an overallocation from the FSP;

(J) existence of the following interested transactions:

(i) failure to comply with Local Government Code,
Chapter 171;

(it) failure to record and report on the governance
reporting forms all financial transactions between charter school and
non-charter activities of charter holder; and

(iii)  failure to timely and accurately record and re-
port on the governance reporting forms all financial transactions re-
quired in the governance reporting form;

(K) failure to post all financial information, including
the salary of the chief executive officer (CEO), annual financial state-
ment, most current annual financial report, and approved budget, on
the charter school's website;

(L) payment of salaries of the CEO and/or other admin-
istrative position(s) that exceed reasonable fair market value for the ser-
vices provided. Fair market value shall be based on size of school, indi-
vidual's education, prior salary history, job duties actually performed,
and what a typical person with similar skills, experience, and job duties
would earn;

(M) renting or purchasing property for amounts in ex-
cess of fair market value;

(N) loss of eligibility to participate in the child nutrition
program for more than 30 days;

(O) charter holder being imminently insolvent as de-
fined by this chapter;

(P) failure to conduct fiscal management, including, but
not limited to, the loss of financial records or a material non-compliance
with State Board of Education or commissioner accounting require-
ments and failure to comply with the Financial Accountability System
Resource Guide adopted under §109.41 of this title (relating to Finan-
cial Accountability System Resource Guide); and

(Q) failure to comply with applicable purchasing
requirements, including Local Government Code, Chapter 271, if
applicable.

(3) Operational:
(A) Governance:

(i) failure to timely file accurate and complete gov-
ernance reporting forms;

(i) non-compliance with required charter board
training;

(iii) failure to timely and accurately report board
training in the annual financial report;

(iv) failure to maintain verification of criminal his-
tory check/fingerprinting;

(v) failure to maintain verification of compliance
with reporting requirements of the Secretary of State, the Texas Family
Code, the Texas Open Meetings Act, the Texas Public Information
Act, government and local records, applicability of public purchasing
and contracting, and conflicts of interest and nepotism;

(vi) allowing a person with a criminal record to be
employed or serve as a volunteer, officer, or board member in violation
of TEC, Chapters 12 and 22;

(vii) failure of an employee or officer of the charter
school to report child abuse or neglect as required by the Texas Family
Code, Chapter 261;

(viii) failure to disclose and report all conflict of
interest and nepotistic relationships to the Texas Education Agency
(TEA) in the applicable minutes of the charter holder's corporate
records;

(ix) failure to submit to the Secretary of State a list-
ing of all current members of the charter holder, the articles of incor-
poration, the by-laws, assumed name, and any other matter of the cor-
porate business required to be reported to the Secretary of State; and

(x) failure to maintain the 501(c)(3) status of the
charter holder at all times;

(B) Complaints: failure to timely respond to and correct
any complaints as directed by TEA;

(C) Property and campus operations (campuses of char-
ter holders that provide instructional services within residential deten-
tion, treatment, or adjudication facilities are not subject to clauses (ii)
and (iii) of this subparagraph):

(i) operation of any campus that does not meet the
definition of a campus according to §100.1001(6)(B) of this title and
that does not serve a minimum of 100 students as reflected in the Public
Education Information Management System (PEIMS) fall snapshot;

(ii) failure of the charter holder to serve a minimum
of 100 students, as reflected in the PEIMS fall snapshot, unless a lower
number is declared and approved in the charter contract or approved
by the commissioner;
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(iii)  failure to document and fully disclose any step
transactions in the purchase or sale of property; and

(iv) failure to ensure that all charter holder buildings
used for educational purposes have a valid certificate of occupancy for
educating children;

(D) Activity fees and volunteer requirements:

(i) requiring any activity fees or any compulsory
fees that are not authorized by TEC, §11.158, or other law; and

(it) requiring any parental involvement, donation, or
volunteerism as a condition of enrollment or continued enrollment;

(E) Management contracts:

(i) charter holder board allowing any entity to exer-
cise control or ultimate responsibility for the school, including the aca-
demic performance, financial accountability, or operational viability;

(ii) charter holder board not retaining or exercising
ultimate responsibility for the management of the charter school with-
out regard to execution of a management contract with a charter man-
agement organization (CMO);

(iii)  failure to timely file a current copy of the exe-
cuted management contract, including any and all amendments, with
TEA;

(iv) failure of the board of directors of the charter
holder to ensure that both the charter holder and CMO are compliant
with all the rules applicable to charter schools, including, but not lim-
ited to:

(I) financial accounting;

(1l) record retention;

(I1II)  health, safety, and welfare of students;
(1V)  educational program accountability;
(V) Texas Open Meetings Act;

(VI) Texas Public Information Act; and

(Vil) policies, procedures, and legal require-
ments found in state and federal laws/guidelines and the charter
contract; and

(v) failure to comply with requirements in
§100.1155 of this title (relating to Substantial Interest in Management
Company; Restrictions on Serving) prohibiting a board member from
having a substantial interest in the CMO; and

(F) Charter school performance framework: failure to
satisfy applicable performance framework measures as prescribed in
the Charter School Performance Framework Manual established under
TEC, §12.1181.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 12,
2024.

TRD-202404420

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: October 2, 2024

Proposal publication date: March 15, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 3. CHARTER SCHOOL FUNDING
AND FINANCIAL OPERATIONS

19 TAC §§100.1041, 100.1043, 100.1045, 100.1047, 100.1049
- 100.1052

STATUTORY AUTHORITY. The repeals are adopted under
Texas Education Code (TEC), §12.101, which requires the
commissioner to adopt rules regarding the criteria for granting
a charter and providing notification for the establishment of
new charters or campuses; TEC, §12.1011, which requires the
commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enroliment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enrollment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enrollment charter school as a school district for the
purposes of municipal ordinances if the open-enrollment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enroliment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enroliment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college or university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,

49 TexReg 7886 September 27, 2024 Texas Register



§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The repeals implement
Texas Education Code, §§12.101; 12.1011; 12.103; 12.104,
as amended by House Bill (HB) 189, 87th Texas Legislature,
Regular Session, 2021; 12.1055; 12.1058, as amended by HB
1707, 88th Texas Legislature, Regular Session, 2023; 12.110;
12.1101; 12.114; 12.1141, as amended by Senate Bill (SB)
879, 87th Texas Legislature, Regular Session, 2021; 12.1166;
12.1173, as amended by SB 2293, 86th Texas Legislature,
2019; 12.1181; 12.123; 12.153; 12.265, as amended by SB
1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 12,
2024.

TRD-202404419

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: October 2, 2024

Proposal publication date: March 15, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 4. PROPERTY OF OPEN-
ENROLLMENT CHARTER SCHOOLS

19 TAC §§100.1061, 100.1063, 100.1065, 100.1067,
100.1069, 100.1071, 100.1073, 100.1075, 100.1077, 100.1079

STATUTORY AUTHORITY. The new sections are adopted under
Texas Education Code (TEC), §12.101, which requires the com-
missioner to adopt rules regarding the criteria for granting a char-
ter and providing notification for the establishment of new char-
ters or campuses; TEC, §12.1011, which requires the commis-
sioner to adopt rules regarding charter authorization for high-per-
forming entities; TEC, §12.103, which allows the commissioner
to adopt rules regarding applicable provisions to open-enroll-
ment charter schools; TEC, §12.104, as amended by House Bill
(HB) 189, 87th Texas Legislature, Regular Session, 2021, which
allows the commissioner to adopt rules permitting an open-en-
rollment charter school to voluntarily participate in any state pro-
gram available to school districts if the school complies with all
terms of the program; TEC, §12.1055, which allows the com-
missioner to adopt rules regarding nepotism under Texas Gov-
ernment Code, Chapter 573; TEC, §12.1058, as amended by
HB 1707, 88th Texas Legislature, Regular Session, 2023, which
requires a political subdivision to consider an open-enrollment
charter school as a school district for the purposes of munici-
pal ordinances if the open-enrollment charter school meets no-
tification requirements; TEC, §12.110, which requires the com-
missioner to adopt an application form and procedure that must
be used to apply for an open-enroliment charter school; TEC,
§12.1101, which requires the commissioner to adopt a proce-
dure for providing notice to the outlined persons on receipt by the
commissioner of an application for a charter for an open-enroll-
ment charter school or of notice of the establishment of a cam-

pus; TEC, §12.114, which allows the commissioner to define ex-
pansion amendment requests; TEC, §12.1141, as amended by
Senate Bill (SB) 879, 87th Texas Legislature, Regular Session,
2021, which requires the commissioner to adopt a procedure
for renewal, denial of renewal, or expiration of a charter for an
open-enroliment charter school at the end of the term of the char-
ter; TEC, §12.1166, which requires the commissioner to adopt a
rule defining "related party;" TEC, §12.1173, as amended by SB
2293, 86th Texas Legislature, 2019, which requires the commis-
sioner to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college or university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and de-
termine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended
by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-
lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

$100.1061. State Funding.

(a) Funding formula elements. Pursuant to Texas Education
Code (TEC), §12.106, a charter school is entitled to funding from both
tiers of the Foundation School Program (FSP) in accordance with the
funding formulas for school districts pursuant to TEC, Chapter 48.

(b) Tuition and fees. The governing board of the charter school
shall adopt policies that clearly outline allowable and unallowable fees
subject to requirements of TEC, §11.158 (a) and (b). A charter school
shall not charge tuition and shall not charge a fee except:

(1) a charter school may charge a fee listed in TEC,
§11.158(a), and shall not charge any fee prohibited under TEC,
§11.158(b);

(2) if authorized under §100.1201(6) of this title (relating
to Voluntary Participation in State Programs), a charter holder may
charge tuition for certain prekindergarten classes in compliance with
TEC, §29.1531 and §29.1532; and

(3) acharter school shall accept tuition for students holding
certain student visas as described in TEC, §25.0031(a).

(c) Eligibility for state funding. A charter holder is not eligible
to receive state funds, including grant funds, prior to execution of its
contract by the charter holder or charter school board chair and the
commissioner of education.

(1) If a charter holder, before or without approval of an
amendment under §100.1035 of this title (relating to Charter Amend-
ment), extends the grade levels it serves, adds or changes the address
of a campus, facility, or site, or exceeds its maximum allowable enroll-
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ment, then the charter holder is not eligible to receive state funds for
the activities of the unapproved amendment of its charter school oper-
ations.

(2) A former charter holder is not eligible to receive state
funds.

(d) Return of overallocated funds.

(1) Within 30 days of receiving notice of an overallocation
and a request for refund under TEC, §42.258, a charter holder shall
transmit to the Texas Education Agency (TEA) an amount equal to the
requested refund. Failure to comply with a request for refund under this
subsection is a material charter violation and a management company
breach. Funds allocated for student attendance in a program affected
by an unapproved expansion under subsection (d)(1) of this section are
overallocated within the meaning of this subsection.

(2) Ifthe charter holder fails to make the requested refund,
TEA may recover the overallocation by any means permitted by law,
including, but not limited to, the process set forth in TEC, §42.258.

(3) Notwithstanding paragraph (2) of this subsection, TEA
may not garnish or otherwise recover funds actually paid to and re-
ceived by a charter holder under TEC, §12.106, if:

(A) the basis of the garnishment or recovery is that:

(i) the number of students enrolled in the school dur-
ing a school year exceeded the student enrollment described by the
school's charter during that period; and

(i) the school received the funds under TEC,
§12.106, based on an accurate report of the school's actual student
enrollment; and

(B) the school used all funds received under TEC,
§12.106, to provide education services to students and:

(i) submits to the commissioner a timely request to
revise the maximum student enrollment described by the school's char-
ter and the commissioner does not notify the school in writing of an
objection to the proposed revision before the 90th day after the date on
which the commissioner received the request, provided that the num-
ber of students enrolled at the school does not exceed the enrollment
described by the school's request; or

(ii) exceeds the maximum student enrollment de-
scribed by the school's charter only because a court mandated that a
specific child enroll in that school.

(4) Nothing in paragraph (3) of this subsection requires the
agency to fund activities that are ineligible for state funding under sub-
section (d)(1) of this section.

$100.1069. Disclosure of Related Party Transactions.

(a) Related parties defined. A related party is such a party as
defined in §100.1001 of this title (relating to Definitions) or identified
as at least one of the following:

(1) afounder or current or former board member, adminis-
trator, or officer who meets the criteria in the following subparagraphs.
For purposes of this paragraph, a person is a former board member, ad-
ministrator, or officer if the person served in that capacity within one
year of the date on which a financial transaction between the charter
holder and a related party occurred:

(A) a board member, administrator, or officer of an
open-enrollment charter school; or

(B) related within the third degree of consanguinity or
affinity, as determined under Texas Government Code, Chapter 573, to

aboard member, administrator, or officer of an open-enrollment charter
school;

(2) acharter holder's related organizations, joint ventures,
and jointly governed organizations, including a management company
or any other charter schools or network in another state operated by the
same charter management company or under the same charter school
network brand-identity by license, other written agreement or other-
wise;

(3) an open-enrollment charter school's board members,
administrators, or officers or a person related to a board member,
administrator, or officer within the third degree of consanguinity or
affinity, as determined under Texas Government Code, Chapter 573; or

(4) any other disqualified person, as that term is defined by
26 United States Code, §4958(f), including:

(A) any person who was, at any time during the 5-year
period ending on the date of such transaction, in a position to exer-
cise substantial influence over the affairs of the organization, such as
a voting member of the governing body, a person who has ultimate re-
sponsibility for implementing the decisions of the governing body or
for supervising the management, administration, or operation of the or-
ganization, or a person who has ultimate responsibility for managing
the finances of the organization;

(B) a member of the family of an individual described
in subparagraph (A) of this paragraph; or

(C) a35% controlled entity.

(b) Related party property transactions. A charter holder shall
notify the commissioner of education that it intends to enter into a prop-
erty transaction with a related party as defined by subsection (a) of this
section and §100.1001 of this title.

(1) The charter holder shall provide such notice to the com-
missioner through the Texas Education Agency division responsible for
charter schools no later than 10 days prior to the transaction.

(2) If the amount of the transaction exceeds $5,000, upon
request and by a date specified by the commissioner, the charter holder
shall provide an appraisal from a certified appraiser to TEA.

(c) Related party transactions in audit. All related party trans-
actions shall be reported in the annual audit as required by §100.1067(f)
of this title (related to Accounting for State and Federal Funds).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 12,
2024.

TRD-202404422

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: October 2, 2024

Proposal publication date: March 15, 2024

For further information, please call: (512) 475-1497
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DIVISION 4. PROPERTY OF OPEN-
ENROLLMENT CHARTER SCHOOLS
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19 TAC §§100.1063, 100.1065, 100.1067, 100.1069,
100.1071, 100.1073

STATUTORY AUTHORITY. The repeals are adopted under
Texas Education Code (TEC), §12.101, which requires the
commissioner to adopt rules regarding the criteria for granting
a charter and providing notification for the establishment of
new charters or campuses; TEC, §12.1011, which requires the
commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enrollment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enroliment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enrollment charter school as a school district for the
purposes of municipal ordinances if the open-enroliment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enroliment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enroliment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enrollment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college or university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The repeals implement
Texas Education Code, §§12.101; 12.1011; 12.103; 12.104,
as amended by House Bill (HB) 189, 87th Texas Legislature,
Regular Session, 2021; 12.1055; 12.1058, as amended by HB
1707, 88th Texas Legislature, Regular Session, 2023; 12.110;
12.1101; 12.114; 12.1141, as amended by Senate Bill (SB)
879, 87th Texas Legislature, Regular Session, 2021; 12.1166;
12.1173, as amended by SB 2293, 86th Texas Legislature,
2019; 12.1181; 12.123; 12.153; 12.265, as amended by SB

1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 12,
2024.

TRD-202404421

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: October 2, 2024

Proposal publication date: March 15, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 5. PROPERTY OF OPEN-
ENROLLMENT CHARTER SCHOOLS

19 TAC §§100.1091, 100.1093, 100.1095, 100.1097,
100.1099, 100.1101

STATUTORY AUTHORITY. The new sections are adopted under
Texas Education Code (TEC), §12.101, which requires the com-
missioner to adopt rules regarding the criteria for granting a char-
ter and providing notification for the establishment of new char-
ters or campuses; TEC, §12.1011, which requires the commis-
sioner to adopt rules regarding charter authorization for high-per-
forming entities; TEC, §12.103, which allows the commissioner
to adopt rules regarding applicable provisions to open-enroll-
ment charter schools; TEC, §12.104, as amended by House Bill
(HB) 189, 87th Texas Legislature, Regular Session, 2021, which
allows the commissioner to adopt rules permitting an open-en-
roliment charter school to voluntarily participate in any state pro-
gram available to school districts if the school complies with all
terms of the program; TEC, §12.1055, which allows the com-
missioner to adopt rules regarding nepotism under Texas Gov-
ernment Code, Chapter 573; TEC, §12.1058, as amended by
HB 1707, 88th Texas Legislature, Regular Session, 2023, which
requires a political subdivision to consider an open-enroliment
charter school as a school district for the purposes of munici-
pal ordinances if the open-enrollment charter school meets no-
tification requirements; TEC, §12.110, which requires the com-
missioner to adopt an application form and procedure that must
be used to apply for an open-enroliment charter school; TEC,
§12.1101, which requires the commissioner to adopt a proce-
dure for providing notice to the outlined persons on receipt by the
commissioner of an application for a charter for an open-enroll-
ment charter school or of notice of the establishment of a cam-
pus; TEC, §12.114, which allows the commissioner to define ex-
pansion amendment requests; TEC, §12.1141, as amended by
Senate Bill (SB) 879, 87th Texas Legislature, Regular Session,
2021, which requires the commissioner to adopt a procedure
for renewal, denial of renewal, or expiration of a charter for an
open-enroliment charter school at the end of the term of the char-
ter; TEC, §12.1166, which requires the commissioner to adopt a
rule defining "related party;" TEC, §12.1173, as amended by SB
2293, 86th Texas Legislature, 2019, which requires the commis-
sioner to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
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measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college or university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and de-
termine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended
by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-
lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 12,
2024.

TRD-202404424

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: October 2, 2024

Proposal publication date: March 15, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 5. CHARTER SCHOOL
GOVERNANCE

19 TAC §§100.1101 - 100.1108, 100.1111 - 100.1116, 100.1131
-100.1135, 100.1151, 100.1153, 100.1155, 100.1157, 100.1159

STATUTORY AUTHORITY. The repeals are adopted under
Texas Education Code (TEC), §12.101, which requires the
commissioner to adopt rules regarding the criteria for granting
a charter and providing notification for the establishment of
new charters or campuses; TEC, §12.1011, which requires the
commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enrollment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enroliment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider

an open-enrollment charter school as a school district for the
purposes of municipal ordinances if the open-enroliment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enrollment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enrollment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college or university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The repeals implement
Texas Education Code, §§12.101; 12.1011; 12.103; 12.104,
as amended by House Bill (HB) 189, 87th Texas Legislature,
Regular Session, 2021; 12.1055; 12.1058, as amended by HB
1707, 88th Texas Legislature, Regular Session, 2023; 12.110;
12.1101; 12.114; 12.1141, as amended by Senate Bill (SB)
879, 87th Texas Legislature, Regular Session, 2021; 12.1166;
12.1173, as amended by SB 2293, 86th Texas Legislature,
2019; 12.1181; 12.123; 12.153; 12.265, as amended by SB
1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 12,
2024.

TRD-202404423

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: October 2, 2024

Proposal publication date: March 15, 2024

For further information, please call: (512) 475-1497

¢ L4 ¢
DIVISION 6. CHARTER SCHOOL
GOVERNANCE
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19 TAC §§100.1111, 100.1113, 100.1115, 100.1117, 100.1119,
100.1121, 100.1123, 100.1125, 100.1127, 100.1131, 100.1133,
100.1135, 100.1137, 100.1139, 100.1141, 100.1143, 100.1145,
100.1147, 100.1149, 100.1151, 100.1153, 100.1155, 100.1157,
100.1159, 100.1161, 100.1163

STATUTORY AUTHORITY. The new sections are adopted under
Texas Education Code (TEC), §12.101, which requires the com-
missioner to adopt rules regarding the criteria for granting a char-
ter and providing notification for the establishment of new char-
ters or campuses; TEC, §12.1011, which requires the commis-
sioner to adopt rules regarding charter authorization for high-per-
forming entities; TEC, §12.103, which allows the commissioner
to adopt rules regarding applicable provisions to open-enroll-
ment charter schools; TEC, §12.104, as amended by House Bill
(HB) 189, 87th Texas Legislature, Regular Session, 2021, which
allows the commissioner to adopt rules permitting an open-en-
roliment charter school to voluntarily participate in any state pro-
gram available to school districts if the school complies with all
terms of the program; TEC, §12.1055, which allows the com-
missioner to adopt rules regarding nepotism under Texas Gov-
ernment Code, Chapter 573; TEC, §12.1058, as amended by
HB 1707, 88th Texas Legislature, Regular Session, 2023, which
requires a political subdivision to consider an open-enroliment
charter school as a school district for the purposes of munici-
pal ordinances if the open-enrollment charter school meets no-
tification requirements; TEC, §12.110, which requires the com-
missioner to adopt an application form and procedure that must
be used to apply for an open-enrollment charter school; TEC,
§12.1101, which requires the commissioner to adopt a proce-
dure for providing notice to the outlined persons on receipt by the
commissioner of an application for a charter for an open-enroll-
ment charter school or of notice of the establishment of a cam-
pus; TEC, §12.114, which allows the commissioner to define ex-
pansion amendment requests; TEC, §12.1141, as amended by
Senate Bill (SB) 879, 87th Texas Legislature, Regular Session,
2021, which requires the commissioner to adopt a procedure
for renewal, denial of renewal, or expiration of a charter for an
open-enroliment charter school at the end of the term of the char-
ter; TEC, §12.1166, which requires the commissioner to adopt a
rule defining "related party;" TEC, §12.1173, as amended by SB
2293, 86th Texas Legislature, 2019, which requires the commis-
sioner to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college or university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and de-
termine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended
by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-

lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

$§100.1113.  Delegation of Powers and Duties.

(a) Primary responsibility. The governing body of a charter
holder has the primary responsibility for implementing the public
school program authorized by the open-enrollment charter and ensur-
ing the performance of the students enrolled in its charter schools in
accordance with the Texas Education Code (TEC).

(1) Governing board non-delegable duties. The following
powers and duties must generally be exercised by the governing body
of the charter holder itself, acting as a body corporate in meetings
posted in compliance with Texas Government Code, Chapter 551. Ab-
sent a specific written exception of this paragraph, setting forth good
cause why a specific function listed in subparagraphs (A)-(F) of this
paragraph cannot reasonably be carried out by the charter holder gov-
erning body, the commissioner of education may not grant an amend-
ment delegating such functions to any person or entity through a con-
tract for management services or otherwise. An amendment that is not
authorized by such a specific written exception is not effective for any
purpose. Absent such exception, the governing body of the charter
holder shall not delegate:

(A) final authority to hear or decide employee griev-
ances, citizen complaints, or parental concerns;

(B) final authority to adopt or amend the budget of the
charter holder or the charter school or to authorize the expenditure or
obligation of state funds or the use of public property;

(C) final authority to direct the disposition or safekeep-
ing of public records, except that the governing body may delegate this
function to any person, subject to the governing body's superior right
of immediate access to, control over, and possession of such records;

(D) final authority to adopt policies governing charter
school operations;

(E) final authority to approve audit reports under TEC,
§44.008(d); or

(F) final authority to select, employ, direct, evaluate, re-
new, non-renew, terminate, or set compensation for the superintendent
or, as applicable, the administrator serving as the educational leader
and chief executive officer.

(2) Superintendent non-delegable duties. The following
powers and duties must be exercised by the superintendent or, as ap-
plicable, the administrator serving as the educational leader and chief
executive officer of the charter school. Absent a specific written ex-
ception of this paragraph, setting forth good cause why a specific func-
tion listed in subparagraphs (A)-(C) of this paragraph cannot reason-
ably be carried out by the superintendent or, as applicable, the admin-
istrator serving as the educational leader and chief executive officer
of the charter school, the commissioner may not grant an amendment
permitting the superintendent/chief executive officer to delegate such
function through a contract for management services or otherwise. An
amendment that is not authorized by such a specific written exception
is not effective for any purpose. Absent such exception, the superin-
tendent/chief executive officer of the charter school shall not delegate
final authority:

(A) to organize the charter school's central administra-
tion;

(B) to approve reports or data submissions required by
law; or
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(C) to select and terminate charter school employees or
officers.

(b) Alienation of open-enrollment charter. An open-enroll-
ment charter grants to the governing body of a charter holder the au-
thority to operate a charter school.

(1) The governing body of the charter holder shall, acting
as a body corporate in meetings posted in compliance with Texas Gov-
ernment Code, Chapter 551, oversee the management of the charter
school.

(2) Except as provided by this section, the governing
body's powers and duties to operate the charter school shall not be
delegated, transferred, assigned, encumbered, pledged, subcontracted,
or in any way alienated by the governing body of the charter holder.
Any attempt to do so shall be null and void and of no force or effect
and shall constitute abandonment of the contract for charter.

(3) A charter holder shall notify the Texas Education
Agency (TEA) in writing prior to initiating any type of bankruptcy
proceeding respecting the charter holder. Filing for any form of
bankruptey relief prior to such notice shall constitute abandonment of
the contract for charter.

(c) Exclusive method for delegating charter powers and du-
ties. An open-enrollment charter must specify the powers or duties
of the governing body of the charter holder that the governing body
may delegate to an officer, employee, contractor, management com-
pany, creditor, or any other person. The exclusive method for making
such a delegation shall be to file a request for a delegation amendment
with the TEA division responsible for charter schools under §100.1035
of this title (relating to Charter Amendment), specifying the power or
duty delegated and the particular person or entity to which it is dele-
gated. The commissioner may approve a delegation amendment only if
the conditions in the following paragraphs are met. The commissioner
may grant the amendment without condition or may require compli-
ance with such conditions and/or requirements as may be in the best
interest of students:

(1) the charter holder meets all requirements applicable to
delegation amendments and amendments generally;

(2) the amendment complies with all requirements of this
division; and

(3) the commissioner determines that the amendment is in
the best interest of students.

(d) Accountability for delegated powers and duties retained.
The governing body of a charter holder remains responsible for the
management, operation, and accountability of the charter school oper-
ated by the charter holder, regardless of whether the governing body
delegates any of its powers or duties.

(e) Standards for delegated persons or entities. The person or
entity to which any power or duty is delegated shall be held to the same
standards as the governing body with respect to use of property, funds
or resources, and including as fiduciaries to the students enrolled in
the charter school and must act in the best interest of the students, and
may be held liable under TEC, §12.122, for breach of fiduciary duty,
including misapplication of public funds. Upon review, the commis-
sioner may rescind any delegation amendment for any reason in the
commissioner's sole discretion.

$100.1115.  Training Requirements for Governing Board Members
and Officers.

(a) Training required. All governing board members or offi-
cers of a charter school must complete all applicable training require-
ments under §§100.1117, 100.1119, and 100.1121 of this title (relat-

ing to Core Training for New Governing Board Members and Officers;
Additional Training for New Governing Board Members and Officers;
and Continuing Training for Governing Board Members and Officers),
unless otherwise exempted by subsection (e) of this section.

(b) Instructional hours. All training requirements in this
division are expressed as instructional hours, meaning they exclude
time spent for breaks, administrative tasks, and other non-instructional
tasks.

(c) Training providers. All training must be delivered by a
training provider registered under §100.1125 of this title (relating to
Training Providers).

(d) Training delivery. Unless otherwise specified by curricu-
lum outlines disseminated by the commissioner of education under
§100.1117 or §100.1119 of this title, training may be provided through
online instruction by an authorized training provider, provided that the
training offers an opportunity for interaction with the instructor in real
time or incorporates interactive activities that assess learning and pro-
vide feedback to the learner.

(e) Exemptions.

(1) A member of the governing body of a charter holder
who serves on the governing body of a governmental entity or an in-
stitution of higher education as defined under Texas Education Code,
§61.003, is exempt from the training required by this section if, by
virtue of such service, the member is subject to other mandatory train-
ing and the members of the governing body of the charter school oper-
ated by the charter holder comply with this section.

(2) A central administrative officer is exempt from the
training required by this section if the person is the holder in good
standing of a standard superintendent certificate, or its lifetime equiva-
lent, issued by the State Board for Educator Certification and all other
officers of the charter school comply with this division.

(3) A campus administrative officer is exempt from the
training required by this section if the person is the holder in good
standing of a standard principal certificate, or its lifetime equivalent,
issued by the State Board for Educator Certification, and all other
officers of the charter school comply with this division.

(4) A business manager is exempt from:

(A) the training required by this section if the person is
the holder in good standing of one or more of the following credentials
issued by the Texas Association of School Business Officials, and if all
other officers of the charter school comply with this division:

(i) Registered Texas School Business Administra-

tor;

(ii) Certified Texas School Business Official,

(iii)  Certified Texas School Business Specialist;

(iv)  Certified Texas School Business Administrator;
or

(v) Charter School Business Officer Certification;
and

(B) any single part of required training, if:

(i) the business manager is a certified public accoun-
tant (CPA) registered in good standing with the Texas State Board of
Public Accountancy; and

(ii) the subject matter of the module of required
training is covered by the Uniform CPA Examination administered by
the Texas State Board of Public Accountancy.
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$100.1121.
Officers.

(a) Training required. Any governing board member or offi-
cer who has completed the training requirements under §100.1117 and
§100.1119 of this title (relating to Core Training for New Governing
Board Members and Officers Additional Training for New Governing
Board Members and Officers) must annually thereafter complete addi-
tional training as outlined in this section.

Continuing Training for Governing Board Members and

(b) Training content. Continuing training under this subsec-
tion shall:

(1) fulfill training needs determined by the charter based on
charter needs;

(2) address updated items identified in the core training
topics outlined in §100.1117(d) of this title or cover in greater depth
than the curriculum outline indicates for initial training on those
topics; or

(3) address applicable topics if a charter holder has lower
than a C in the Texas A-F Accountability System, lower than a C in
the Financial Integrity Rating System of Texas for charter schools, or
is rated in TIER 3 on the Charter School Performance Framework, or
is being sanctioned, investigated, or is required by the Texas Education
Agency to take corrective action training.

(¢) Governing board member requirements. Governing board
members must annually receive six instructional hours of training.

(d) Officer requirements. An officer must complete additional
training hours specific to their role as follows.

(1) Campus administrative officers must annually receive
five instructional hours of training.

(2) Business managers must annually receive 15 instruc-
tional hours of training.

(3) Chief executive and central administrative officers
must annually receive 15 instructional hours of training.

(e) Excess hours earned. Twenty-five percent of instructional
hours earned in excess of the requirements set forth in this section by
a governing board member or officer may be carried over to meet the
following year's requirement under this section.

$100.1127.  Record of Compliance and Disclosure of Non-compli-
ance.
Record of compliance; non-compliance.

(1) Record of compliance. It is the obligation of the
charter holder to comply with this section, including compliance with
§§100.1115-100.1121 of this title (relating to Training Requirements
for Governing Board Members and Officers; Core Training for New
Governing Board Members and Officers; Additional Training for New
Governing Board Members and Officers; and Continuing Training
for Governing Board Members and Officers) by each member of the
governing body of the charter holder, each member of any governing
body of a charter school operated by the charter holder, and each chief
executive officer, central administrative officer, campus administrative
officer, and business manager of any charter school operated by the
charter holder. The charter holder shall document its compliance with
§§100.1115-100.1121 of this title and this section.

(2) Continued service. A person may not continue to serve
as a member of the governing body of a charter holder, as a member
of the governing body of a charter school, or as an officer of a charter
school, unless the person is in compliance with §§100.1115-100.1121
of this title and this section.

(3) Audit disclosure. A charter holder shall separately dis-
close, in its annual audit report required by §100.1067(c) of this ti-
tle (relating to Accounting for State and Federal Funds), any member
of the governing body of the charter holder or a charter school, and
any officer of a charter school, who fails to comply with §§100.1115-
100.1121 of this title and this section and who continues to serve in
such capacity as of the date of the audit report.

(4) Material charter violation. Failure to comply with
§§100.1115-100.1121 of this title and this section is a material charter
violation that may be considered by the commissioner of education in
any action or intervention under Division 3 of this subchapter (relating
to Commissioner Action, Performance Monitoring, and Intervention).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on September 12,
2024.

TRD-202404426

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: October 2, 2024

Proposal publication date: March 15, 2024

For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 7. CHARTER SCHOOL
OPERATIONS

19 TAC §§100.1203, 100.1205, 100.1207, 100.1209, 100.1211
-100.1213

STATUTORY AUTHORITY. The amendments are adopted un-
der Texas Education Code (TEC), §12.101, which requires the
commissioner to adopt rules regarding the criteria for granting
a charter and pro