
TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 1. GENERAL PROCEDURES 
SUBCHAPTER K. EMPLOYEE TRAINING 
AND EDUCATION [RULES] 
4 TAC §§1.700 - 1.704 

The Texas Department of Agriculture (Department) proposes 
amendments to Texas Administrative Code, Title 4, Part 1, 
Chapter 1, Subchapter K, §§1.700 - 1.702 and proposes new 
§§1.703 and 1.704. The Department identified the need for the 
proposed amendments and new rules during its rule review, 
conducted pursuant to Texas Government Code §2001.039, the 
adoption for which can be found in the Review of Agency Rules 
section of this issue. 
The proposed amendment to Subchapter K title makes an edi-
torial change for clarity. 
The proposed amendments to §1.700 removes unnecessary 
language, makes editorial changes, and updates the citation. 
The proposed amendments to §1.701 focuses the rule on em-
ployee eligibility, clarifies training versus tuition reimbursement 
eligibility, and removes unnecessary language. 
The proposed amendments to §1.702 changes the rule to focus 
on employee participation and includes applicable portions of 
language being removed from §1.700. 
Proposed new §1.703 addresses employee obligations as re-
quired by Texas Government Code, Section 656.048. 
Proposed new §1.704 addresses at-will employment status of 
employees, including applicable portions of language being re-
moved from §1.702, with editorial changes for clarity. 
Ms. Emilia Nunes, Coordinator for Human Resources, has de-
termined that for the first five-year period the proposed amend-
ments and new rules are in effect, there will be no fiscal implica-
tions for the state or local governments as a result of enforcing 
or administering the rules. 
Ms. Nunes has also determined that for each year of the first five 
years the proposed amendments and new rules are in effect, the 
public benefit will be improved readability and clarity of the rules. 
Ms. Nunes has determined there are no anticipated economic 
costs to persons required to comply with the proposed amend-
ments and new rules. 

Ms. Nunes has provided the following government growth 
impact statement, as required pursuant to Texas Government 
Code, §2001.0221. During the first five years the proposed 
amendments and new rules are in effect: 
(1) no government programs will be created or eliminated; 
(2) no employee positions will be created or eliminated; 
(3) there will be no increase or decrease in future legislative ap-
propriations to the Department; 
(4) there will be no increase or decrease in fees paid to the De-
partment; 
(5) no new regulations will be created by the proposal; 
(6) there will be no expansion, limitation, or repeal of existing 
regulation; 
(7) there will be no increase or decrease in the number of indi-
viduals subject to the rules; and 

(8) there will be no positive or adverse effect on the Texas econ-
omy. 
The Department has determined the proposed rules will not af-
fect a local economy within the meaning of Government Code 
§2001.022 and will not have an adverse economic effect on small 
businesses, micro-businesses, or rural communities. 
Written comments on the proposal may be submitted to Ms. 
Laura Ingram, Deputy General Counsel, Texas Department of 
Agriculture, P.O. Box 12847, Austin, Texas 78711, or by email 
to: Laura.Ingram@TexasAgriculture.gov. Comments must be 
received no later than 30 days from the date of publication of 
the proposal in the Texas Register. 

The amendments and new rules are proposed pursuant to Sec-
tion 656.048 of the Texas Government Code (Code), which re-
quires that the Department adopt rules relating to employee eli-
gibility and obligations for receiving training and education sup-
ported by the Department, as well as rules requiring the Depart-
ment's executive head to authorize tuition reimbursement pay-
ments before an employee may be reimbursed under Section 
656.047(b) of the Code. 
The code affected by the proposal is Texas Government Code, 
Chapter 656, Subchapters C and D. 
§1.700. General Provisions. 
[(a) Use of state funds.] The department may use state funds to provide 
training and education for its employees in accordance with the provi-
sions of the Texas Government Code, Chapter 656, Subchapters C and 
D [§§656.044 - 656.049]. 

(1) Training to be duty related. The training or education 
must [shall] be related to the duties or prospective duties of the em-
ployee. 
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[(2) Attendance may be required. A department employee 
may be required to attend, as part of the employee's duties, a training 
or education program related to the employee's duties or prospective 
duties.] 

(2) [(3)] Training program purpose [outline]. The training 
and educational program of the department may include [the following 
four elements]: 

(A) preparing for technological and legal develop-
ments; 

(B) increasing work capabilities; and 

[(C) increasing the number of qualified employees in 
areas designated by institutions of higher education as having an acute 
faculty shortage; and] 

(C) [(D)] increasing the competence of state employees. 

[(4) Purposes for which public funds may be used. The 
department may spend public funds as appropriate to pay the salary, 
tuition and other fees, travel and living expenses, training stipend, ex-
pense of training materials, and other necessary expenses of an instruc-
tor, student or other participant in training or education program. No 
reimbursement will be made for refundable fees and textbooks.] 

[(5) Interagency coordination. The department may con-
tract with another state, local or federal department, agency, or institu-
tion, including a state-supported college or university, to train or edu-
cate its employees or may join in presenting a training or educational 
program.] 

[(b) Approval subject to available funds. Approval to partici-
pate in a training program is not automatic and may be subject to the 
availability of funds within the department's budget.] 

§1.701. Employee Eligibility [Training: Reimbursement for Costs of 
Employee Education]. 

(a) Employee Training Eligibility. Employees are eligible to 
participate in training opportunities, subject to department policy, man-
agerial discretion, and available funds. Eligibility for training is deter-
mined without regard to race, color, disability, religion, sex, gender, 
national origin, age, sexual orientation, veteran's status, genetic infor-
mation, or protected activity [General. The department may reimburse, 
upon successful completion, the cost of tuition and non-refundable fees 
for GED (high school equivalency) programs and job-related courses 
(undergraduate and postgraduate) taken from an accredited college, 
university, or technical school. The reimbursement will be considered 
only on a course by course basis. There shall be no reimbursement 
for review courses, exam fees, books, lab supplies, classroom materi-
als, schedule change fees, parking fees, lodging expenses and/or other 
non-mandatory fees. A degree completion study will not be funded un-
der this program]. 

(b) Employee Tuition Reimbursement Eligibility. To be eligi-
ble for educational assistance tuition reimbursement, an employee must 
meet certain criteria detailed in department policy, including: 

(1) department tenure requirement [submit a formal re-
quest to their respective Assistant Commissioner]; 

(2) active employment requirement [not have the cost of 
the tuition and non-refundable fees for which reimbursement is sought 
covered by any other financial assistance; however, if the employee is 
receiving only partial assistance from other sources, Texas Department 
of Agriculture (TDA) will consider partial reimbursement]; 

(3) minimum performance rating requirement [show a 
direct connection between the planned course work and current or 
prospective job assignments with TDA]; 

(4) conduct requirements [meet any special conditions that 
may be required by the Assistant Commissioner or Deputy Commis-
sioner]; and 

[(5) not be on probation (unless the subject educational 
course work is included in the terms of the probation);] 

[(6) have at least all "Met Expectations" on the most recent 
performance appraisal on file;] 

[(7) be actively employed at the time of the request for 
educational assistance; not be on leave without pay status when the 
class(es) begin; and, be employed with TDA for the entirety of the 
course(s);] 

[(8) have been employed by TDA for at least 12 continuous 
months at the time the request is submitted; and] 

(5) [(9)] obtain [must not have used this reimbursement 
policy more than once in a fiscal year, except with the] written approval 
for reimbursement from [of] the Deputy Commissioner. 

(c) Additional criteria. The department may include additional 
eligibility criteria in its training and educational assistance policies for 
employee participation [Employee Obligation]. 

[(1) If the department pays for training that an employee 
receives, and during the training period the employee does not perform 
the employee's regular duties for three or more months as a result of 
the training, the employee must:] 

[(A) work for the department following the training for 
at least one month for each month of the training period; or] 

[(B) pay the department for all the costs associated with 
the training that were paid during the training period, including any 
amounts of the employee's salary that were paid and that were not ac-
counted for as paid vacation or compensatory leave.] 

[(2) Before an employee receives training that will be paid 
for by the department and during which the employee will not be per-
forming the employee's regular duties for three months or more, the 
department shall require the employee to agree in writing, before the 
training begins, to comply with the requirements prescribed under para-
graph (1) of this subsection.] 

(d) Waiver of eligibility requirements. Eligibility criteria may 
be waived when the department requires an employee to attend, as 
all or part of the employee's duties, a training or education program 
[Obligation. The Deputy Commissioner may waive the requirements 
prescribed under subsection (c)(1) of this section and release an em-
ployee from the obligation to meet those requirements if the Deputy 
Commissioner finds that such action is in the best interest of the depart-
ment or is warranted because of an extreme personal hardship suffered 
by the employee]. 

[(e) Employee Liability. If an employee does not provide 
the services required in accordance with requirements in subsection 
(c)(1)(A) of this section, provides those services for less than the 
required term, or fails to make payments required in accordance with 
subsection (c)(1)(B) of this section, and the employee is not released 
from the obligation to provide the services or to make the payments 
under subsection (d) of this section, the employee is liable to the 
state department for any costs described by subsection (c)(1)(B) of 
this section and for the department's reasonable expenses incurred in 
obtaining payment, including reasonable attorney's fees.] 

§1.702 Employee Participation [No Effect on At-Will Employment 
Status]. 

(a) Approval subject to available funds. Approval to partici-
pate in or receive reimbursement for a training and education program 
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is not automatic and may be subject to the availability of funds within 
the department's budget. 

(b) Attendance may be required. A department employee may 
be required to attend, as all or part of the employee's duties, a training 
or education program related to the employee's duties or prospective 
duties. 

(c) Withdrawal of permission. The department may withdraw 
an employee's permission to participate in an education and training 
program if the department determines, in its sole discretion, that con-
tinued participation would negatively impact the employee's job duties 
or performance. [Approval to participate in a training program, in-
cluding department-sponsored training, seminars or conferences shall 
not in any way affect an employee's at-will status. The approval of a 
training program is not a guarantee or indication that approval will be 
granted for subsequent training programs. Approval to participate in a 
training program, including department-sponsored training, seminars 
or conferences shall not in any way constitute a guarantee or indication 
of continued employment, nor shall it constitute a guarantee or indica-
tion of future employment in a current or prospective position.] 

§1.703 Employee Obligations. 
(a) General Employee Obligations. Employees participating 

in the department's training and education programs are obligated to 
comply with department policies and procedures. 

(b) Employee Reimbursement Obligations. Employees who 
qualify for and receive educational assistance tuition reimbursement 
are subject to additional obligations, including a term of continued em-
ployment or repayment of tuition reimbursement, as set forth Texas 
Government Code, Chapter 656, Subchapter D and in department pol-
icy. 

§1.704 At-Will Employment Status. 
Approval to participate in the department's training and education pro-
grams, including tuition reimbursement, shall not in any way affect and 
employee's at-will status. Participation in these programs does not con-
stitute a guarantee or indication of continued or future employment in 
a current or prospective position. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 19, 2022. 
TRD-202203139 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

CHAPTER 17. MARKETING AND 
PROMOTION 
SUBCHAPTER F. TEXAS WINE MARKETING 
ASSISTANCE PROGRAM 
4 TAC §§17.200 - 17.202 

The Texas Department of Agriculture (Department) proposes 
the repeal of 4 Texas Administrative Code §17.200, concerning 
Definitions; §17.201, concerning Wine Marketing Assistance 
Program; and §17.202, concerning Package Store Participation. 

The Department identified the need for the proposed repeals 
during its rule review of Chapter 17, Subchapter F, conducted 
pursuant to Texas Government Code §2001.039, the adoption 
for which can be found in the Review of Agency Rules section 
of this issue. 
The repeal of §17.200 is proposed because the repeal of other 
sections in this subchapter make definitions unnecessary. 
The repeal of §17.201 is proposed because it unnecessarily 
duplicates text found within Texas Alcoholic Beverage Code, 
§110.051 and no business reason for the rule currently exists. 
The repeal of §17.202 is proposed because Texas Alcoholic Bev-
erage Code, §110.052, which was the basis for the rule at the 
time of its adoption, was amended by Section 4 of Senate Bill 
877, 79th Texas Legislature, Regular Session (2005), and as a 
result the basis for the rule no longer exists. 
LOCAL EMPLOYMENT IMPACT STATEMENT: The Department 
has determined that the proposed repeals will not affect a local 
economy, so the Department is not required to prepare a local 
employment impact statement under Texas Government Code, 
§2001.022. 
GOVERNMENT GROWTH IMPACT STATEMENT: Pursuant to 
Texas Government Code, §2001.0221, the Department provides 
the following Government Growth Impact Statement for the pro-
posed repeals. For each year of the first five years the proposed 
repeals will be in effect, the Department has determined the fol-
lowing: 
1. the proposed repeals do not create or eliminate a government 
program; 
2. implementation of the proposed repeals does not require the 
creation or elimination of employee positions; 
3. implementation of the proposed repeals does not require an 
increase or decrease in future legislative appropriations to the 
Department; 
4. the proposed repeals do not require an increase or decrease 
in fees paid to the Department; 
5. the proposed repeals do not create a new regulation; 
6. the proposed repeals will repeal an existing regulation; 
7. the proposed repeals do not increase or decrease the number 
of individuals subject to the rule's applicability; and 

8. the proposed repeals do not positively or adversely affect this 
state's economy. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT: 
Karen Reichek, Administrator for Trade and Business Develop-
ment, has determined that for each year of the first five years 
the proposed repeals are in effect, enforcing or administering 
the proposed repeals does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
PUBLIC BENEFITS AND PROBABLE ECONOMIC COST: Ms. 
Reichek has determined that for each year of the first five-year 
period the proposed repeals are in effect, the public benefit will 
be the elimination of unnecessary rules. Ms. Reichek has also 
determined that for each year of the first five-year period the 
proposed repeals are in effect, there will be no cost to persons 
who are required to comply with the proposed repeals. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES: The Department has 
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determined there will be no adverse economic effect on small 
businesses, micro-businesses, or rural communities as a result 
of the proposed repeals, therefore preparation of an economic 
impact statement and a regulatory flexibility analysis, as detailed 
under Texas Government Code, §2006.002, is not required. 
Comments on the proposed repeals may be submitted to Karen 
Reichek, Administrator for Trade and Business Development, 
P.O. Box 12847, Austin, Texas 78711, or by email to Karen.Re-
ichek@TexasAgriculture.gov. The deadline for comments is 30 
days after publication in the Texas Register. 

The repeals are proposed under Section 12.016 of the Texas 
Agriculture Code, which provides that the Department may adopt 
rules as necessary for the administration of its powers and du-
ties under the Texas Agriculture Code and Section 110.002 of 
the Texas Alcoholic Beverage Code, which authorizes the De-
partment to adopt rules as necessary to implement the Texas 
Wine Marketing Assistance Program. Chapter 50B, Texas Agri-
culture Code and Chapter 110, Texas Alcoholic Beverage Code 
are affected by the proposed repeals. 
§17.200. Definitions. 
§17.201. Wine Marketing Assistance Program. 
§17.202. Package Store Participation. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203154 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER H. TEXAS SHRIMP 
MARKETING ASSISTANCE PROGRAM 
4 TAC §17.400, §17.401 

The Texas Department of Agriculture (Department) proposes 
the repeal of 4 Texas Administrative Code §17.400, concern-
ing Definitions and §17.401, concerning Shrimp Marketing 
Assistance Program. The Department identified the need for 
the proposed repeals during its rule review of Chapter 17, 
Subchapter H, conducted pursuant to Texas Government Code 
§2001.039, the adoption for which can be found in the Review 
of Agency Rules section of this issue. 
The repeals of §17.400 and §17.401 are proposed because 
they unnecessarily duplicate text found within Texas Agriculture 
Code, Chapter 47 and no business reason for the rules exists. 
LOCAL EMPLOYMENT IMPACT STATEMENT: The Department 
has determined that the proposed repeals will not affect a local 
economy, so the Department is not required to prepare a local 
employment impact statement under Texas Government Code, 
§2001.022. 
GOVERNMENT GROWTH IMPACT STATEMENT: Pursuant to 
Texas Government Code, §2001.0221, the Department provides 
the following Government Growth Impact Statement for the pro-
posed repeals. For each year of the first five years the proposed 

repeals will be in effect, the Department has determined the fol-
lowing: 
1. the proposed repeals do not create or eliminate a government 
program; 
2. implementation of the proposed repeals does not require the 
creation or elimination of employee positions; 
3. implementation of the proposed repeals does not require an 
increase or decrease in future legislative appropriations to the 
Department; 
4. the proposed repeals do not require an increase or decrease 
in fees paid to the Department; 
5. the proposed repeals do not create a new regulation; 
6. the proposed repeals will repeal an existing regulation; 
7. the proposed repeals do not increase or decrease the number 
of individuals subject to the rule's applicability; and 

8. the proposed repeals do not positively or adversely affect this 
state's economy. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT: 
Karen Reichek, Administrator for Trade and Business Develop-
ment, has determined that for each year of the first five years 
the proposed repeals are in effect, enforcing or administering 
the proposed repeals does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
PUBLIC BENEFITS AND PROBABLE ECONOMIC COST: Ms. 
Reichek has determined that for each year of the first five-year 
period the proposed repeals are in effect, the public benefit will 
be the elimination of unnecessary rules. Ms. Reichek has also 
determined that for each year of the first five-year period the 
proposed repeals are in effect, there will be no cost to persons 
who are required to comply with the proposed repeals. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES: The Department has 
determined there will be no adverse economic effect on small 
businesses, micro-businesses, or rural communities as a result 
of the proposed repeals, therefore preparation of an economic 
impact statement and a regulatory flexibility analysis, as detailed 
under Texas Government Code, §2006.002, is not required. 
Comments on the proposed repeals may be submitted to Karen 
Reichek, Administrator for Trade and Business Development, 
P.O. Box 12847, Austin, Texas 78711, or by email to Karen.Re-
ichek@TexasAgriculture.gov. The deadline for comments is 30 
days after publication in the Texas Register. 

The repeals are proposed under Section 12.016 of the Texas 
Agriculture Code, which provides that the Department may adopt 
rules as necessary for the administration of its powers and duties 
under the Texas Agriculture Code. Chapter 47, Texas Agriculture 
Code is affected by the proposed amendments. 
§17.400. Definitions. 

§17.401. Shrimp Marketing Assistance Program. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203156 
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Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

PART 5. STATE SEED AND PLANT 
BOARD 

CHAPTER 81. CERTIFICATION 
PROCEDURES 
4 TAC §81.2 

The Texas Department of Agriculture (Department), on behalf of 
the State Seed and Plant Board (Board), proposes the repeal of 
Title 4, Part 5, Chapter 81, concerning Certification Procedures. 
The Board identified the need for the proposed repeal during its 
rule review of this chapter conducted pursuant to Texas Govern-
ment Code, §2001.039 (Agency Review of Existing Rules), the 
adoption for which can be found in the Review of Agency Rules 
section of this issue of the Texas Register. 

The proposed repeal is necessary because the provisions of its 
single rule, §81.2, involving instructions for submitting seed cer-
tification applications and ordering certification labels are out-
dated and no longer applicable. Current instructions are located 
on the Seed Quality Program's webpage of the Department's 
website. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT: Mr. 
Randy Rivera, Director for Agricultural Commodity Programs, 
Texas Department of Agriculture, has determined that for each 
year of the first five years the proposed repeal is in effect, en-
forcing or administering the repeal does not have foreseeable 
implications relating to cost or revenues of the state or local gov-
ernments. 
PUBLIC BENEFITS: Mr. Rivera has also determined that for 
each year of the first five years the proposed repeal is in effect, 
the public benefit will be improved clarity of procedures related 
to certification processes for seeds and plants by the Board. 
PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED 
TO COMPLY WITH PROPOSAL: Mr. Rivera has determined 
that for each year of the first five years the proposed repeal is 
in effect, there will be no costs to persons who are required to 
comply with the proposed repeals. 
LOCAL EMPLOYMENT IMPACT STATEMENT: The Department 
has determined that the proposed repeal will not affect a local 
economy, so a local employment impact statement under Gov-
ernment Code §2001.022 is not required. 
GOVERNMENT GROWTH IMPACT STATEMENT: Pursuant to 
Government Code §2001.0221, the Department provides the fol-
lowing Government Growth Impact Statement for the proposed 
repeal. For each year of the first five years the proposed repeal 
will be in effect, the Department has determined the following: 
1. the proposed repeal will not create or eliminate a government 
program; 
2. implementation of the proposed repeal will not require the 
creation or elimination of existing employee positions; 

3. implementation of the proposed repeal will not require an in-
crease or decrease in future legislative appropriations to the De-
partment; 
4. the proposed repeal will not require an increase or decrease 
in fees paid to the Board or Department; 
5. the proposed repeal does not create a new regulation; 
6. the proposed repeal will repeal an existing regulation; 
7. the proposed repeal will not increase or decrease the number 
of individuals subject to the rules; and 

8. the proposed repeal will not affect this state's economy. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES: The Department has 
determined there will be no adverse economic effect on small 
businesses, micro-businesses, or rural communities as a result 
of the proposed repeal, therefore preparation of an economic 
impact statement and a regulatory flexibility analysis, as detailed 
under Texas Government Code §2006.002, is not required. 
Comments on the proposed repeal may be submitted by mail 
to Mr. Morris Karam, Assistant General Counsel, Texas Depart-
ment of Agriculture, P.O. Box 12847, Austin, Texas 78711, or by 
email to Morris.Karam@TexasAgriculture.gov. The deadline for 
comments is 30 days after publication in the Texas Register. 

The repeal of Chapter 81 is proposed under 62.004 of the Texas 
Agriculture Code which allows the State Seed and Plant Board to 
establish procedures for certification of genetic purity and identity 
for kinds and varieties of seeds and plants. 
The code affected by the proposal is Texas Agriculture Code, 
Chapter 62. 
§81.2. Application Procedure, Labels, and Seals. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203118 
Skyler Shafer 
Assistant General Counsel 
State Seed and Plant Board 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

CHAPTER 82. ADMINISTRATIVE 
PROCEDURES 
SUBCHAPTER A. PROCEDURES FOR 
MEETING BY TELEPHONE CONFERENCE 
CALL 
4 TAC §§82.1 - 82.5 

The Texas Department of Agriculture (Department), on behalf of 
the State Seed and Plant Board (Board), proposes the repeal 
of Title 4, Part 5, Chapter 82, concerning Administrative Proce-
dures. 
The Board identified the need for the proposed repeal during its 
rule review of this chapter conducted pursuant to Texas Govern-
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ment Code, §2001.039 (Agency Review of Existing Rules), the 
adoption for which can be found in the Review of Agency Rules 
section of this issue of the Texas Register. 

The repeal of Chapter 82 is proposed because it unnecessar-
ily duplicates provisions contained in Texas Agriculture Code, 
§62.0021 (Meetings by Telephone Conference Call). 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT: Mr. 
Randy Rivera, Director for Agricultural Commodity Programs, 
Texas Department of Agriculture, has determined that for each 
year of the first five years the proposed repeal is in effect, en-
forcing or administering the repeal does not have foreseeable 
implications relating to cost or revenues of the state or local gov-
ernments. 
PUBLIC BENEFITS: Mr. Rivera has also determined that for 
each year of the first five years the proposed repeals are in effect, 
the public benefit will be the elimination of rules of unnecessary 
rules. 
PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED 
TO COMPLY WITH PROPOSAL: Mr. Rivera has determined 
that for each year of the first five years the proposed repeal is 
in effect, there will be no costs to persons who are required to 
comply with the proposed repeals. 
LOCAL EMPLOYMENT IMPACT STATEMENT: The Department 
has determined that the proposed repeal will not affect a local 
economy, so a local employment impact statement under Gov-
ernment Code §2001.022 is not required. 
GOVERNMENT GROWTH IMPACT STATEMENT: Pursuant to 
Government Code §2001.0221, the Department provides the fol-
lowing Government Growth Impact Statement for the proposed 
repeal. For each year of the first five years the proposed repeal 
will be in effect, the Department has determined the following: 
1. the proposed repeal will not create or eliminate a government 
program; 
2. implementation of the proposed repeal will not require the 
creation or elimination of existing employee positions; 
3. implementation of the proposed repeal will not require an in-
crease or decrease in future legislative appropriations to the De-
partment; 
4. the proposed repeal will not require an increase or decrease 
in fees paid to the Board or Department; 
5. the proposed repeal does not create a new regulation; 
6. the proposed repeal will repeal an existing regulation; 
7. the proposed repeal will not increase or decrease the number 
of individuals subject to the rules; and 

8. the proposed repeal will not affect this state's economy. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES: The Department has 
determined there will be no adverse economic effect on small 
businesses, micro-businesses, or rural communities as a result 
of the proposed repeal, therefore preparation of an economic 
impact statement and a regulatory flexibility analysis, as detailed 
under Texas Government Code §2006.002, is not required. 
Comments on the proposed repeal may be submitted by mail 
to Mr. Morris Karam, Assistant General Counsel, Texas Depart-
ment of Agriculture, P.O. Box 12847, Austin, Texas 78711, or by 

email to Morris.Karam@TexasAgriculture.gov. The deadline for 
comments is 30 days after publication in the Texas Register. 

The repeal of Chapter 82 is proposed under Section 62.0021 of 
the Texas Agriculture Code, which allows the State Seed and 
Plant Board to conduct meetings by telephone conference call 
and Section 2001.004 of the Texas Government Code, which re-
quires state agencies to adopt rules of practice and procedures. 
The code affected by the proposal is Texas Agriculture Code, 
Chapter 62. 
§82.1. Authorization. 
§82.2. Limitations. 
§82.3. Compliance with Open Meetings Act. 
§82.4. Accessibility to Public. 
§82.5. Recording of Meeting. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203119 
Skyler Shafer 
Assistant General Counsel 
State Seed and Plant Board 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 
TITLE 7. BANKING AND SECURITIES 

PART 4. DEPARTMENT OF SAVINGS 
AND MORTGAGE LENDING 

CHAPTER 75. APPLICATIONS 
The Finance Commission of Texas (commission), on behalf of 
the Department of Savings and Mortgage Lending (department), 
proposes to repeal all existing rules sections in 7 TAC Chapter 
75, as follows: §§75.1 - 75.3, 75.6, 75.8, 75.10, 75.25 - 75.27, 
75.31 - 75.33, 75.35, 75.36, 75.38, 75.39, 75.41, 75.81 - 75.83, 
75.87 - 75.91, 75.122 - 75.124, 75.126, 75.127, and 75.201 -
75.204. The commission further proposes new rules in 7 TAC 
Chapter 75, as follows: §§75.1, 75.2, 75.101 - 75.104, 75.121 
- 75.123, 75.131 - 75.133, 75.141 - 75.145, 75.151 - 75.153, 
75.161 - 75.165, 75.171, 75.181, 75.182, 75.191, 75.201 -
75.204, 75.221 - 75.227, 75.231 - 75.234, 75.241 - 75.245, 
75.251, 75.252, 75.261, 75.301 - 75.309, 75.321, 75.323 -
75.326, 75.331, and 75.332. This proposal and the rules as 
repealed or added as a new rule by this proposal are referred to 
collectively as the "proposed rules." 
Explanation of and Justification for the Rules 

The existing rules in 7 TAC Chapter 75, Applications, Chapter 
76, Miscellaneous, and Chapter 77, Loans, Investments, Sav-
ings, and Deposits, implement Finance Code Title 3, Subtitle C, 
Savings Banks, and affect savings banks regulated by the de-
partment. 
Changes Concerning the Reorganization (Consolidation) of 
Chapters 75, 76, and 77 into Chapter 75 

When viewing the department's rules as a whole, it is somewhat 
difficult to discern which of the chapters affects savings banks 
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regulated by the department, particularly when such rules are 
located alongside the eleven other chapters that affect savings 
associations and have similar titles. In consideration of the fore-
going, the department has determined that it should reorganize 
Chapters 75 - 77 by consolidating the subject matter of such 
chapters into one chapter - Chapter 75 - and renaming such 
chapter "Savings Banks." The proposed rules, if adopted, would: 
(i) repeal all existing rules in Chapter 75; and (ii) adopt new rules 
largely patterned after the existing rules in 7 TAC Chapters 75 -
77. 
Changes Concerning Loan Requirements 

The department's existing rules in Chapter 77, Subchapter A, 
§§77.2 - 77.9 establish various requirements for loans made by 
a savings bank. While such rules, at one time, were appropriate, 
the department has determined that, given the requirements of 
federal law governing loan products, the rules are now overly 
prescriptive and should be repealed. As a result, the subject 
matter of such rules is not included as new rules in this proposal. 
Other Modernization and Update Changes. 
The proposed rules, if adopted, would make changes to mod-
ernize and update the rules including: adding and replacing lan-
guage for clarity and to improve readability; removing unneces-
sary or duplicative provisions; and updating terminology. 
Fiscal Impact on State and Local Government 
Antonia Antov, Director of Operations for the department, has 
determined that for the first five-year period the proposed rules 
are in effect there are no foreseeable increases or reductions in 
costs to local governments as a result of enforcing or adminis-
tering the proposed rules. Antonia Antov has further determined 
that for the first five-year period the proposed rules are in ef-
fect there are no foreseeable losses or increases in revenue to 
local governments as a result of enforcing or administering the 
proposed rules. Antonia Antov has further determined that for 
the first five-year period the proposed rules are in effect there 
are no foreseeable increases or reductions in costs, or losses 
or increases in revenue to the state overall that would impact 
the state's general revenue fund as a result of enforcing or ad-
ministering the proposed rules. Implementation of the proposed 
rules will not require an increase or decrease in future legisla-
tive appropriations to the department because the department is 
a self-directed, semi-independent agency that does not receive 
legislative appropriations. The proposed rules will not result in 
losses or increases in revenue to the state because the depart-
ment does not contribute to the state's general revenue fund. 
Public Benefits 

Stephany Trotti, Deputy Commissioner and Director of Thrift 
Regulation for the department, has determined that for each of 
the first five years the proposed rules are in effect the public 
benefit anticipated as a result of enforcing or administering the 
proposed rules will be for the department's rules governing 
savings banks to be easier to locate by members of the public. 
Probable Economic Costs to Persons Required to Comply with 
the Proposed Rules 

Stephany Trotti, Deputy Commissioner and Director of Thrift 
Regulation for the department, has determined that for the 
first five years the proposed rules are in effect there are no 
substantial economic costs anticipated to persons required to 
comply with the proposed rules that are directly attributable to 

the proposed rules for purposes of the cost note required by 
Government Code §2001.024(a)(5) (direct costs). 
One-for-One Rule Analysis 

Pursuant to Finance Code §16.002, the department is a self-
directed semi-independent agency and thus not subject to the 
requirements of Government Code §2001.0045. 
Government Growth Impact Statement 
For each of the first five years the proposed rules are in effect, 
the department has determined the following: (1) the proposed 
rules do not create or eliminate a government program; (2) im-
plementation of the proposed rules does not require the creation 
of new employee positions; (3) implementation of the proposed 
rules does not require an increase or decrease in legislative ap-
propriations to the agency; (4) the proposed rules do not require 
an increase or decrease in fees paid to the agency; (5) the pro-
posed rules do not create a new regulation (rule requirement); (6) 
the proposed rules do expand, limit, or repeal an existing regula-
tion (rule requirement). The proposed rules related to Changes 
Concerning Loan Requirements have the effect of repealing an 
existing rule requirement by purposely not proposing new rules 
to adopt the subject matter of existing 7 TAC §§77.2 - 77.9 in con-
nection with the department's proposal to consolidate the subject 
matter of the existing rules in 7 TAC Chapter 77 into Chapter 75; 
(7) the proposed rules do not increase or decrease the num-
ber of individuals subject to the rules' applicability; and (8) the 
proposed rules do not positively or adversely affect this state's 
economy. 
Local Employment Impact Statement 
No local economies are substantially affected by the proposed 
rules. As a result, preparation of a local employment impact 
statement pursuant to Government Code §2001.022 is not re-
quired. 
Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities 

The proposed rules will not have an adverse effect on small or 
micro-businesses, or rural communities because there are no 
substantial economic costs anticipated to persons required to 
comply with the proposed rules. As a result, preparation of an 
economic impact statement and a regulatory flexibility analysis 
as provided by Government Code §2006.002 are not required. 
Takings Impact Assessment 
There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not 
required. 
Public Comments 

Written comments regarding the proposed rules may be submit-
ted by mail to Iain A. Berry, Deputy General Counsel, at 2601 
North Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by 
email to rules.comments@sml.texas.gov. All comments must be 
received within 30 days of publication of this proposal. 
SUBCHAPTER A. CHARTER APPLICATIONS 
7 TAC §§75.1 - 75.3, 75.6, 75.8, 75.10 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
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to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.1. Application for Savings Bank Charter. 
§75.2. Publication of Notice of Charter Application. 
§75.3. Hearing on Charter Application. 
§75.6. Time of Decision on Charter Application. 
§75.8. Identification of Office Site; Temporary Location and Commu-
nity. 
§75.10. Change of Name Application. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203148 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

SUBCHAPTER B. EXPEDITED APPLICA-
TIONS 
7 TAC §§75.25 - 75.27 

Statutory Authority 

This proposal is made under the authority of: Finance Code 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and Finance Code §96.002(a), authorizing the 
commission to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.25. Eligible Institution. 
§75.26. Expedited Applications. 
§75.27. Denial of Expedited Treatment. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203149 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

SUBCHAPTER C. ADDITIONAL OFFICES 

7 TAC §§75.31 - 75.33, 75.35, 75.36, 75.38, 75.39, 75.41 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.31. Approval of Offices Required; Closing an Office; Activities 
Not Requiring an Approved Office. 
§75.32. Types of Additional Offices. 
§75.33. Branch Office Applications. 
§75.35. Mobile Facilities. 
§75.36. Exemption for Supervisory Sale. 
§75.38. Change of Home or Additional Office Location. 
§75.39. Temporary Closing of Additional Offices. 
§75.41. Offices in Other States or Territories. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203150 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

SUBCHAPTER D. REORGANIZATION, 
MERGER, CONSOLIDATION, CONVERSION, 
PURCHASE, AND ASSUMPTION AND 
ACQUISITION 
7 TAC §§75.81 - 75.83, 75.87 - 75.91 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.81. Reorganization, Merger, Consolidation or Purchase and As-
sumption Transaction. 
§75.82. Form and Content of Application. 
§75.83. Notice of Hearing. 
§75.87. Exemption for Supervisory Merger. 
§75.88. Acquisitions Involving Financial Institutions in Other States 
or Territories. 
§75.89. Reorganization, Merger or Conversion to Another Financial 
Institution Charter. 
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§75.90. Conversion into a Savings Bank. 
§75.91. Mutual to Stock Conversion. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203151 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

SUBCHAPTER E. CHANGE OF CONTROL 
7 TAC §§75.122 - 75.124, 75.126, 75.127 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.122. Acquisition of a Savings Bank. 
§75.123. Notice and Hearing. 
§75.124. Retention of Control. 
§75.126. Abeyance of Other Applications. 
§75.127. Exempt Transactions. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203152 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

SUBCHAPTER F. GENERAL PROVISIONS 
7 TAC §§75.201 - 75.204 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.201. Definitions. 

§75.202. Application Filing Requirements. 
§75.203. Public Notice of Application. 
§75.204. Motions for Rehearing. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203153 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

CHAPTER 75. SAVINGS BANKS 
SUBCHAPTER A. GENERAL PROVISIONS 
7 TAC §75.1, §75.2 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 7 TAC §75.2 is also pro-
posed under the authority of, and to implement, Finance Code: 
§91.002 and §92.055(a). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.1. Purpose and Applicability. 
This chapter governs the chartering, administration, and operations of 
a Texas-chartered savings bank, including the affiliates and third-party 
service providers of a savings bank under Finance Code Title 3, Subtitle 
C, the Texas Savings Bank Act (Finance Code §91.001 et seq.). 

§75.2. Definitions. 
As used in this chapter, and in the Commissioner's administration and 
enforcement of Finance Code Title 3, Subtitle C, the following words 
and terms are assigned the following meanings, unless the context 
clearly indicates otherwise. 

(1) Affiliate--An affiliate of, or person affiliated with, a per-
son that directly or indirectly, through one or more intermediaries, con-
trols or is controlled by, or is under common control with, the person 
specified. 

(2) Affiliated person--

(A) a director, officer, or controlling person of a savings 
bank; 

(B) a spouse of a director, officer, or controlling person 
of a savings bank; 

(C) a member of the immediate family of a director, of-
ficer, or controlling person of a savings bank, who is a director or officer 
of any subsidiary of a savings bank or of any holding company affiliate 
of a savings bank; 

(D) any company (other than the savings bank, its hold-
ing company, or an operating subsidiary) of which a director, officer, 
or controlling person of a savings bank: 
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(i) is a director or officer; 

(ii) in the case of a limited liability company, is a 
manager or managing member; 

(iii) in the case of a partnership, is a general partner; 

(iv) in the case of a partnership, is a limited partner 
who, directly or indirectly, either alone or with his or her spouse and 
the members of their immediate family who are also affiliated persons 
of the savings bank, owns an interest of 10% or more in the partnership 
(based on the value of their contribution) or who, directly or indirectly 
with other directors, officers, and controlling persons of a savings bank, 
and their spouses and their immediate family members who are also 
affiliated persons of the savings bank, owns an interest of 25% or more 
in the partnership; or 

(v) directly or indirectly, either alone or with their 
spouse and the members of their immediate family, who are also affili-
ated persons of the savings bank, owns or controls 10% or more of any 
class of equity securities, or owns or controls with other directors, of-
ficers, and controlling persons of a savings bank and their spouses and 
their immediate family members, who are also affiliated persons of the 
savings bank, 25% or more of any class of equity securities; and 

(E) any trust or other estate in which a director, officer, 
or controlling person of a savings bank, or a member of the director's, 
officer's, or controlling person's immediate family, has a substantial 
beneficial interest or as to which such person or his or her spouse serves 
as trustee or in a similar fiduciary capacity. 

(3) Application--An application requesting authorization 
or other relief from the Commissioner pursuant to this chapter or under 
the Texas Savings Bank Act for which a filing fee is required under 
§75.102 of this section (relating to Application Fees and Charges). 

(4) Appropriate banking agency--Has the meaning as-
signed by the Texas Savings Bank Act (Finance Code §91.002). 

(5) Board--Has the meaning assigned by the Texas Savings 
Bank Act (Finance Code §91.002). 

(6) Bylaws--The rules adopted to regulate or manage a 
company, regardless of the name used to designate the rules, and with 
respect to a limited liability company (including a limited savings 
bank), means the company agreement, or similar rules adopted to 
regulate or manage the limited liability company. 

(7) Capital stock--Has the meaning assigned by the Texas 
Savings Bank Act (Tex. Fin. Code §91.002). 

(8) Capital stock savings bank--Has the meaning assigned 
by the Texas Savings Bank Act (Finance Code §91.002). 

(9) Certificate of formation--The document evidencing the 
formation of the business entity, referred to in other governmental ju-
risdictions as the articles of incorporation, certificate of incorporation, 
or articles of organization, as applicable. 

(10) Commissioner--The savings and mortgage lending 
commissioner appointed under Finance Code Chapter 13. 

(11) Company--Has the meaning assigned by the Texas 
Savings Bank Act (Finance Code §91.002). 

(12) Control--The power to exercise, directly or indirectly, 
a controlling influence over the management or policies of a company. 
Control is deemed to exist when a person, directly or indirectly, or 
acting through or in concert with one or more persons: 

(A) owns, controls, or has the power to vote 25% or 
more of any class of voting securities of a company; 

(B) is an officer or director of the company and owns, 
controls, or has the power to vote 10% or more of any class of voting 
securities of a company, and no other person owns, controls, or has the 
power to vote a greater percentage of that class of voting securities; or 

(C) controls, in any manner, the election of a majority 
of the directors, trustees, or other persons exercising similar functions 
of a company. 

(13) Controlling person--A person having control as de-
fined by paragraph (12) of this section. 

(14) Day--A calendar day, unless another method of count-
ing days is specified. 

(15) Deposit account--Has the meaning assigned by the 
Texas Savings Bank Act (Finance Code §91.002). 

(16) Deposit liability--Has the meaning assigned by the 
Texas Savings Bank Act (Finance Code §91.002). 

(17) FDIC--The Federal Deposit Insurance Corporation, 
including any successor. 

(18) Finance Commission--The Finance Commission of 
Texas, the oversight body responsible for overseeing and coordinating 
the Department under Finance Code Chapter 11. 

(19) Financial institution--Has the meaning assigned by the 
Texas Savings Bank Act (Finance Code §91.002). 

(20) GAAP--Generally Accepted Accounting Principles. 

(21) Holding company affiliate--A company of which a 
savings bank is a subsidiary and any other subsidiary of such company 
other than a subsidiary of the savings bank. 

(22) Home office--The office where a savings bank has its 
headquarters and from which all of its operations are directed. 

(23) Immediate family--The spouse of an individual, the 
individual's minor children, and any of the individual's children (in-
cluding adults) residing in the individual's home. 

(24) Issuer--The savings bank that issued the security in 
question. 

(25) Limited savings bank--Has the meaning assigned by 
the Texas Savings Bank Act (Finance Code §91.002). 

(26) Managing officer--An individual designated by the 
board as being responsible for, and having the authority to direct, the 
day-to-day operations of the savings bank. The managing officer must 
have sufficient banking experience, ability, standing, competence, 
trustworthiness, and integrity to justify a belief that, under the man-
agement and supervision of the managing officer, the savings bank 
will operate in compliance with applicable law and that success of the 
savings bank is probable. 

(27) Member--Has the meaning assigned by the Texas Sav-
ings Bank Act (Finance Code §91.002). 

(28) Mutual savings bank--Has the meaning assigned by 
the Texas Savings Bank Act (Finance Code §91.002). 

(29) Officer--The president, any vice president (but not an 
assistant vice president, second president, or other vice president hav-
ing authority similar to an assistant or second vice president), the sec-
retary, the treasurer, the comptroller, and any other person performing 
similar functions with respect to any entity or organization, whether in-
corporated or unincorporated. The term "officer" includes the chairman 
of the board, if the savings bank's certificate of formation or bylaws au-
thorize the chairman to participate in the operating management of the 
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entity or organization, or if the chairman actually participates in such 
management. 

(30) Person--An individual, corporation, a partnership, an 
association, a joint stock company, a trust, an unincorporated organi-
zation, any similar entity, or any combination of the foregoing acting 
in concert. 

(31) Recourse-- A contract by a borrower or guarantor to 
repay 100% of all amounts due and owing under the loan. 

(32) Savings bank--Has the meaning assigned by the Texas 
Savings Bank Act (Finance Code §91.002). 

(33) Shareholder--Has the meaning assigned by the Texas 
Savings Bank Act (Finance Code §91.002). 

(34) Subsidiary-- Any company that is controlled by the 
savings bank or by a company that is controlled by a company which 
is controlled, directly or indirectly, by the savings bank. 

(35) Surplus--Has the meaning assigned by the Texas Sav-
ings Bank Act (Finance Code §91.002). 

(36) Texas Savings Bank Act--Finance Code Title3, Subti-
tle C (Finance Code §91.001 et seq.). 

(37) Unsafe and unsound practice--Has the meaning 
assigned by the Texas Savings Bank Act (Finance Code §91.002), and 
includes excessive operating expenses, excessive growth, high-risk 
or undiversified investment positions, and non-existent or poorly 
followed lending or underwriting policies, procedures, or guidelines. 

(38) Voting security--includes any security convertible into 
or evidencing a right to acquire a voting security. 

(39) Withdrawal value--Has the meaning assigned by the 
Texas Savings Bank Act (Finance Code §91.002) in defining "with-
drawal value of deposit account." 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203155 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

SUBCHAPTER B. APPLICATIONS 
DIVISION 1. GENERAL PROVISIONS 
7 TAC §§75.101 - 75.104 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 7 TAC §§75.101 - 75.103 
are also proposed under the authority of, and to implement, 
Finance Code §96.002(a)(2). 7 TAC §75.102 is also proposed 

under the authority of Finance Code: §16.003(c), providing that 
the department may set the amount of fees, penalties, charges, 
and revenues as necessary for the purpose of carrying out the 
functions of the department; and §91.007, requiring the commis-
sion to adopt rules setting the amount of fees the commissioner 
charges, including fees relating to filing an application or other 
documents. 7 TAC §75.102 is also proposed under the authority 
of, and to implement, Finance Code: §91.007; §92.051(a)(2); 
§92.063; §93.004(b); and §97.001. 7 TAC §75.103 is also 
proposed under the authority of, and to implement, Finance 
Code: §92.057(a)(1); §92.352(a)(1); and §92.557(d). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.101. Application Filing Requirements. 

(a) Purpose and Applicability. Applications submitted to the 
Department must comply with the requirements of this section. 

(b) Application Forms. All applications must be made on the 
current form for the application prescribed by the Commissioner. 

(c) Incomplete Filings; Notice of Acceptance; Deemed With-
drawal. An application is complete only if all required information 
and supporting documentation is included and all required fees have 
been received. Within 30 days of receipt of an application the Com-
missioner or the Commissioner's designee will issue a written notice 
to the applicant informing them either that the application is complete 
and accepted for filing, or that the application is incomplete and speci-
fying the information required to render the application complete. The 
application may be deemed withdrawn and the applicable fee forfeited 
if, within 30 days of being notified the application was incomplete, the 
applicant fails to provide to the Department the supplemental informa-
tion or supporting documentation necessary to render the application 
complete. 

(d) Duty to Supplement. Even after being notified of the ap-
plication being complete, the applicant has a continuing obligation and 
duty to supplement the application with any information or other sup-
porting documentation the Commissioner determines to be necessary 
to render a decision on the application, upon written request. The ap-
plicant must provide to the Department any information or supporting 
documentation submitted to the appropriate federal banking agency in 
connection with the relief sought by the application not previously pro-
vided to the Department. 

(e) Duty to Amend. If a material change occurs in the facts 
contained in or information furnished in support of the application, the 
applicant must file an amended application or otherwise supplement 
the application to address the material change. The applicant must en-
deavor to resolve any potential changes or amendments to the applica-
tion prior to publishing public notice of the application as provided by 
§75.103 of this title (relating to Public Notice of Application). Amend-
ments made after publication of such notice may require the notice to 
be republished, as determined in the sole discretion of the Commis-
sioner, with written notice to the applicant. 

§75.102. Application Fees and Charges. 

(a) Filing Fees. An applicant must pay the following filing 
fees, unless an expedited filing fee applies (see subsection (b) of this 
section): 

(1) Charter Application and Amendments. 

(A) Charter application: $10,000. 

(B) Change of name: $500. 
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(C) Certificate of formation or bylaws amendments: 
$100 per request. 

(2) Office Locations. 

(A) Branch office (other than a mobile facility): $1,500. 

(B) Mobile facility: $500, plus $100 for each location 
where the mobile facility is to be conducting banking business for pur-
poses of §75.132 of this title (relating to Mobile Facility). 

(C) Relocate home or branch office: $500. 

(3) Reorganization, merger, consolidation, conversion, or 
purchase and assumption: 

(A) For a reorganization, merger, or consolidation 
transaction in which the resulting institution will be a savings bank, a 
fee of $2,500 for each financial institution involved in the transaction. 

(B) For a purchase and assumption transaction by a sav-
ings bank as purchaser, a fee of $2,000 for each financial institution 
involved in the transaction. 

(C) For the conversion by a financial institution that is 
not a savings bank into a savings bank, the fee will be determined based 
on the total asset size of the institution, as follows: 

(i) $0 - 125 million: $2,500. 

(ii) $125 million - $500 million: $5,000. 

(iii) $500 million - 1 billion: $10,000. 

(iv) over 1 billion - $15,000. 

(D) For the conversion of a savings bank into another 
type of financial institution charter, or a reorganization, merger, or con-
solidation transaction that otherwise results in a savings bank reorga-
nizing into, or merging or consolidating with a financial institution that 
is not a savings bank, no fee will be assessed. 

(E) for the conversion of a mutual savings bank into a 
stock savings bank, a fee of $7,500. 

(4) Change of control (obtaining control of a savings bank): 
$5,000. 

(5) Permission to issue capital notes or debentures: $1,000. 

(6) Holding Companies. 

(A) Registration: $2,000. 

(B) Reorganization as a mutual holding company: 
$7,500. 

(7) Investment in subsidiaries. 

(A) Initial investment: $1,500, plus $100 for each office 
other than the home office of the proposed subsidiary. 

(B) Service subsidiary application to engage in a new 
activity: $500. 

(C) Redesignation of operating subsidiary: $300. 

(D) Change of name: $100. 

(E) Relocate home or branch office: $100. 

(b) Filing Fees for Expedited Applications. Notwithstanding 
subsection (a) of this section, an applicant qualifying for expedited 
treatment for purposes of §75.152 of this chapter (relating to Expedited 
Applications) must pay the following filing fees: 

(1) Branch office: $500. 

(2) Mobile facility: $500 (no additional per-site fee). 

(3) Relocate home or additional office location: $250. 

(4) Reorganization, merger, or consolidation: $2,500. 

(5) Purchase and assumption transactions: $2,000. 

(c) Reimbursement for Costs. In addition to filing fees estab-
lished in subsections (a) and (b) of this section, the applicant must re-
imburse the Department for any costs incurred in connection with in-
vestigating or conducting a hearing on the application, including travel 
expenses. 

(d) Protest Filing Fee. A person filing a protest to an applica-
tion or otherwise requesting a hearing on an application (other than the 
applicant) must pay a fee of $2,500 at the time the protest or request 
for hearing is filed. 

(e) Fees Nonrefundable; Discretion to Waive Fees and Costs. 
All filing fees must be paid at the time the application is filed and are 
nonrefundable. Except for fees set or required by statute, the Commis-
sioner, in his or her sole discretion, may waive, in whole or in part, any 
fees or costs required by this section. 

§75.103. Public Notice of Application. 
An application for which notice to the public is required to be published 
must comply with the requirements of this section, unless otherwise 
provided by §75.152 of this title (relating to Expedited Applications). 
The notice must be made using language and content preapproved by 
the Commissioner prior to publishing. The notice must be submitted 
to the publisher for publication within 15 days after the date the appli-
cant receives notice that the application is complete and accepted for 
filing as provided by §75.101 of this title (relating to Application Filing 
Requirements). The notice must be published in an English language 
newspaper of general circulation in each county required by the rule(s) 
governing such application. The applicant must, within 10 days after 
publishing the notice, provide the Commissioner with a publisher's af-
fidavit evidencing that the notice was properly published in conformity 
with this section. The notice is deemed properly effected when the ap-
propriate notice has been published in conformity with this section, and 
more than 10 days have elapsed. 

§75.104 Motions for Rehearing. 
A motion for rehearing pursuant to Finance Code §91.006 must be filed 
not later than the 14th day after the date the decision or order that is 
the subject of the motion is signed. A copy of the motion for rehear-
ing must be served on all parties who made an appearance or otherwise 
submitted a filing in the proceeding, and the motion must include a cer-
tificate of service reciting the parties served and the method of service. 
A party must file a reply to the motion for rehearing, if any, not later 
than the 30th day after the date the decision or order that is the subject 
of the motion is signed. The Commissioner must act on the motion for 
rehearing not later than the 45th day after the date the decision or order 
that is the subject of the motion for rehearing is signed or the motion 
for rehearing is deemed overruled by operation of law. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203158 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 
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DIVISION 2. CHARTER APPLICATIONS AND 
AMENDMENTS 
7 TAC §§75.121 - 75.123 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 7 TAC §75.121 is also 
proposed to implement Finance Code: Chapter 92, Subchapter 
B; §92.203; §92.601(b); and §96.002(a)(2) and (14). 7 TAC 
§75.122 is also proposed under the authority of, and to imple-
ment, Finance Code: §92.063; and §96.002(a)(2) and (14). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.121. Savings Bank Charter. 

(a) Application Requirements. The charter application and all 
required supporting information must be executed by the proposed in-
corporators of the proposed savings bank which must consist of at least 
five adult residents of this state and must include all of the information 
required by Finance Code §92.051. The application must include a re-
quest for a corporate name to be approved by the Commissioner. The 
application must include the proposed home office of the savings bank, 
the identity and qualifications of the proposed managing officer(s), and 
any additional information the Commissioner deems to be necessary or 
prudent to enable the Commissioner to determine the matters set forth 
in Finance Code §92.058. 

(b) Identification of Home Office; Definition of Community; 
Temporary Office Location. The proposed location for the home of-
fice must be specifically identified so as to exactly locate it within the 
community to be served. The term "community" as used in the Finance 
Code §92.058 means the geographical area surrounding the proposed 
location of the home office within which persons would be reasonably 
anticipated to patronize the proposed office in the ordinary course of 
their business. The Commissioner may approve the opening and op-
eration of a temporary home office location for an approved charter, 
provided that such office is within the 1/2-mile radius of the perma-
nent home office approved in the charter. If a temporary home office 
location is approved, the savings bank must promptly cease operations 
at such office upon the permanent home office being constructed or 
rendered fit for occupancy, but in any event no longer than 18 months 
from the date the charter was approved, unless extended in writing by 
the Commissioner. 

(c) Capital Requirements. No application to incorporate a sav-
ings bank will be approved unless the application and evidence pro-
duced at a hearing, if one is required, satisfy the Commissioner that the 
proposed savings bank has received subscriptions for capital stock and 
paid-in surplus in the case of a capital stock savings bank, or pledges for 
savings liability and expense fund in the case of a mutual savings bank, 
in an amount not less than the greater of the amount required to obtain 
insurance of deposit accounts by the FDIC or the amount required of 
a national bank. No savings bank with an approved charter may open 
or do business as a savings bank until the Commissioner certifies that 
the Commissioner has received satisfactory proof that the amounts of 
capital stock and additional paid-in capital, or the savings liability and 
expense fund, as set forth in this section, have been received by the 
savings bank in cash, free of encumbrance. 

(d) Public Notice. A charter application is deemed to be a 
complete application for purposes of Finance Code §92.057 at the time 
the Department notifies the applicant that the application is complete 
and has been accepted for filing as provided by §75.101 of this title 
(relating to Application Filing Requirements). Upon receipt of such 
notice, the proposed incorporators must publish a public notice of the 
charter application as provided by §75.103 of this title (relating to 
Public Notice of Application), which must be published in the county 
where the proposed savings bank will have its home office. Such no-
tice, when properly effected, is deemed to be the Commissioner's pub-
lic notice of the application for purposes of Finance Code §92.057. 

(e) Request for Hearing; Deadline to Protest. A person may 
protest or otherwise request a hearing on the application as provided 
by Finance Code §92.057. Any person desiring to protest the appli-
cation or otherwise requesting a hearing on the application must file a 
written protest with the Department within 10 days from the date the 
public notice was made as provided by subsection (c) of this section, 
otherwise, any right or opportunity by such person to protest or have a 
hearing on the application under Finance Code §92.057 is deemed to 
be waived. 

(f) Hearing. If a charter application is protested or a hearing 
on the application is otherwise requested, the Commissioner will set a 
hearing on the application within 60 days after the date the protest or 
request for hearing and the required fee are received. The hearing is 
governed by the procedural requirements concerning contested cases 
set forth in Chapter 9 of this title (relating to Rules of Procedure for 
Contested Case Hearings, Appeals, and Rulemakings). 

(g) Time of Decision. To the extent a hearing on the char-
ter application is required, the Commissioner will render a decision 
within 30 days after the date the hearings officer issues his or her pro-
posal for decision and the applicable time period for filing exceptions 
to the proposal for decision and replies to such exceptions has lapsed 
without the hearings officer amending the proposal for decision. Only 
then will the hearing be deemed to have ended for purposes of Finance 
Code §92.058. If a hearing on the charter application is not required, 
the Commissioner will render a decision within 30 days after the time 
period for protesting or requesting a hearing on the application lapsed 
as provided by Finance Code §92.057. 

§75.122. Change of Name. 
(a) Approval Required. A savings bank may not change its 

name without the prior written approval of the Commissioner, and a 
savings bank may not operate under any name which has not been ap-
proved by the Commissioner in writing. 

(b) Public Notice. An applicant seeking to change its name 
must publish a public notice of the application as provided by §75.103 
of this title (relating to Public Notice of Application), which must be 
published in the county where the savings bank has its home office. 

(c) Request for Hearing; Deadline to Protest. A person af-
fected by the proposed name change may protest or otherwise request 
a hearing on the change of name application as provided by Finance 
Code §92.063. Any person affected by the proposed name change and 
desiring to protest the application or otherwise requesting a hearing on 
the application must file a written protest with the Department within 
10 days from the date the public notice was made as provided by sub-
section (b) of this section, otherwise, any right or opportunity by such 
person to protest or have a hearing on the application under Finance 
Code §92.063 is deemed to be waived. 

(d) Persons Affected by the Change of Name. A person is af-
fected by a change of name for purposes of Finance Code §92.063 only 
if the requested name change, if granted, would result in the savings 
bank's name being substantially or deceptively similar to the party al-
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leged to be affected, or is otherwise reasonably anticipated to create 
confusion in the marketplace involving the party alleged to be affected. 
A person requesting a hearing on a change of name application must al-
lege and provide information in support of their request indicating they 
are a person that might be affected by the proposed name change as pro-
vided by this section. The Commissioner will review the request for 
hearing and determine, in his or her sole discretion, if the person might 
be affected so as to require a hearing under Finance Code §92.063. 

(e) Hearing. If a hearing is required, the Commissioner will 
set a hearing on the application within 60 days after the date the protest 
or request for hearing and the required fee are received. The hearing is 
governed by the procedural requirements concerning contested cases 
contained in Chapter 9 of this title (relating to Rules of Procedure for 
Contested Case Hearings, Appeals, and Rulemakings). 

(f) Time of Decision. To the extent a hearing on the applica-
tion is required, the Commissioner will render a decision within 30 days 
after the date the hearings officer issues his or her proposal for decision 
and the applicable time period for filing exceptions to the proposal for 
decision and replies to such exceptions has lapsed without the hearings 
officer amending the proposal for decision. If a hearing on the appli-
cation is not required, the Commissioner will render a decision within 
30 days after the time period for protesting or requesting a hearing on 
the application lapsed as provided by subsection (c) of this section. 

§75.123. Certificate of Formation or Bylaws Amendments. 
(a) Approval Required. A savings bank may not amend its 

certificate of formation, bylaws, or other governing documents without 
the prior written approval of the Commissioner. 

(b) Application Requirements. The application to amend the 
savings bank's certificate of formation, or bylaws must include the pro-
posed amendments together with an explanation as to why the amend-
ments are necessary. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203159 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 3. OFFICE LOCATIONS 
7 TAC §§75.131 - 75.133 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public invest-
ment in Texas-chartered savings banks. This proposal is also 
made under the authority of, and to implement, Finance Code: 
§92.063; and §96.002(a)(2) and (14). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.131. Branch Office. 

(a) Approval Required. A savings bank may not establish a 
branch office or an additional office as provided by §75.202 of this title 
(relating to Types of Additional Offices) without prior written approval 
of the Commissioner. A branch office application is required if a state 
savings bank would like to establish and operate a courier/messenger 
service pursuant to §75.202 of this title (relating to Types of Additional 
Offices). 

(b) Required Information. The application must provide the 
following information, subscribed to and sworn before a notary: 

(1) proposed location for the office; 

(2) the personnel and office facilities to be provided; 

(3) the estimated cost and projected profits of such office; 
and 

(4) any information deemed necessary by the Commis-
sioner to render a determination on the matters set forth in subsection 
(c) of this section. 

(c) Determination by Commissioner. The Commissioner will 
not approve the application unless the Commissioner determines from 
the information furnished with the application, the evidence produced 
at the hearing, if one is required, and the Department's records that: 

(1) the operation and condition of the savings bank affords 
no basis for supervisory objection; 

(2) the character, responsibility and general fitness of the 
current management of the savings bank warrant a belief that the branch 
office will be operated in accordance with the Texas Savings Bank Act; 
and 

(3) the financial effect of establishing and operating the 
proposed office will not adversely affect the safe and sound operation 
of the savings bank. 

(d) Commencement of Operations. The branch office must 
commence operation within a period of 12 months after the date of 
approval unless an extension is granted, in writing, by the Commis-
sioner. No more than one 12-month extension will be approved by the 
Commissioner, unless good cause for such extension is shown. At the 
end of any approved extension, if the office has not been opened, the 
approval for such office is deemed revoked and a new application must 
be made. 

(e) Identification of Branch Office; Definition of Community. 
The proposed location for the branch office must be specifically iden-
tified so as to exactly locate it within the community to be served. The 
term "community" as used in Finance Code §92.060 means the geo-
graphical area surrounding the proposed location of the branch office 
within which persons would be reasonably anticipated to patronize the 
proposed office in the ordinary course of their business. 

(f) Public Notice. An applicant seeking to establish a branch 
office must publish a public notice of the application as provided by 
§75.103 of this title (relating to Public Notice of Application), which 
must be published both in the county where the proposed branch office 
is to be located and in the county where the savings bank has its home 
office. 

(g) Request for Hearing; Deadline to Protest. A person af-
fected by the proposed establishment of a branch office may protest 
or otherwise request a hearing on the branch office application as pro-
vided by Finance Code §92.063. Any person affected by the proposed 
establishment of a branch office and desiring to protest the application 
or otherwise request a hearing on the application must file a written 
protest within the Department within 10 days from the date the public 
notice was made as provided by subsection (f) of this section, otherwise 
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any right or opportunity by such person to protest or have a hearing on 
the application under Finance Code §92.063 is deemed to be waived. 

(h) Hearing. If a hearing is required, the Commissioner will 
set a hearing on the application within 60 days after the date the protest 
or request for hearing and the required fee are received. The hearing is 
governed by the procedural requirements concerning contested cases 
set forth in Chapter 9 of this title (relating to Rules of Procedure for 
Contested Case Hearings, Appeals, and Rulemakings). 

(i) Time of Decision. To the extent a hearing on the application 
is required, the Commissioner will render a decision within 30 days af-
ter the date the hearings officer issues his or her proposal for decision 
and the applicable time period for filing exceptions to the proposal for 
decision and replies to such exceptions has lapsed without the hearings 
officer amending the proposal for decision. If a hearing on the appli-
cation is not required, the Commissioner will render a decision within 
30 days after the time period for protesting or requesting a hearing on 
the application lapsed as provided by subsection (g) of this section. 

(j) Offices in Other States or Territories. To the extent permit-
ted by the laws of the state or territory in question, and subject to the 
requirements of this chapter, a savings bank may establish branch of-
fices in any state or territory of the United States. Each application 
for permission to establish such a branch office must comply with the 
requirements of this section, and must include a certified copy of an or-
der from the appropriate banking agency approving the office or unit, 
or other evidence satisfactory to the Commissioner that all state or terri-
torial regulatory requirements have been satisfied. The Commissioner 
will not approve the application unless the Commissioner determines 
from the information furnished with the application, the evidence pro-
duced at the hearing, if one is required, and the Department's records 
that all requirements of this chapter applicable to the office have been 
met, and that all applicable requirements of the laws of the state or ter-
ritory in question have been met. 

§75.132. Mobile Facility. 
(a) Approval Required. A savings bank may not establish a 

mobile facility as provided by §75.202 of this title (relating to Types 
of Additional Offices) without prior written approval of the Commis-
sioner. 

(b) Required Information. The application must provide the 
following information which must be subscribed to and sworn before 
a notary: 

(1) the proposed location(s) at and times during which the 
mobile facility will operate; 

(2) the need for the mobile facility within the community; 

(3) the personnel and office facilities to be provided; and 

(4) the estimated expense to operate the mobile facility. 

(c) Determination by Commissioner. The Commissioner will 
not approve the application unless the Commissioner determines from 
the information furnished with the application, the evidence produced 
at the hearing, if one is required, and the Department's records, that 
all requirements for approval of a branch office (§75.131 of this title, 
relating to Branch Office) have been met. Additionally, the savings 
bank must show that adequate safeguards exist for the security of the 
mobile facility. 

(d) Public Notice. An applicant seeking to establish a mobile 
facility must publish a public notice of the application as provided by 
§75.103 of this title (relating to Public Notice of Application), which 
must be published in the county or counties where the proposed mobile 
facility is to be operating and in the county where the savings bank has 
its home office. 

(e) Request for a Hearing; Deadline to Protest. A person af-
fected by the proposed establishment of a mobile facility may protest or 
otherwise request a hearing on the mobile facility application, as pro-
vided by Finance Code §92.063. Any person affected by the proposed 
establishment of a mobile facility and desiring to protest the applica-
tion or otherwise request a hearing on the application must file a written 
protest with the Department within 10 days from the date the public no-
tice was made as provided by subsection (d) of this section, otherwise, 
any right or opportunity by such person to protest or have a hearing on 
the application under Finance Code §92.063 is deemed to be waived. 

(f) Hearing. If a hearing is required, the Commissioner will 
set a hearing on the application within 60 days after the date the protest 
or request for hearing and the required fee are received. The hearing is 
governed by the procedural requirements concerning contested cases 
set forth in Chapter 9 of this title (relating to Rules of Procedure for 
Contested Case Hearings, Appeals, and Rulemakings). 

(g) Time of Decision. To the extent a hearing on the applica-
tion is required, the Commissioner will render a decision within 30 days 
after the date the hearings officer issues his or her proposal for decision 
and the applicable time period for filing exceptions to the proposal for 
decision and replies to such exceptions has lapsed without the hearings 
officer amending the proposal for decision. If a hearing on the appli-
cation is not required, the Commissioner will render a decision within 
30 days after the time period for protesting or requesting a hearing on 
the application lapsed as provided by subsection (e) of this section. 

§75.133. Relocate Home or Additional Office. 

(a) Approval Required. A savings bank may not move its 
home office or any additional office as provided by §75.202 of this title 
(relating to Types of Additional Offices) beyond its immediate vicinity 
without the prior written approval of the Commissioner. 

(b) Immediate Vicinity. The term "Immediate vicinity" as used 
in Finance Code §92.063 means the area within a radius of 1 mile from 
the present location of such office. However, if the office to be relo-
cated has not been open for business at its present location for more 
than 2 years, approval in accordance with this section is required as if 
the office were not within the immediate vicinity. If the existing office 
has been open for more than 2 years, prior written notice must be pro-
vided to the Commissioner describing the saving bank's plans for the 
relocation, including the precise location for the new office, the date of 
the relocation, and information supporting that the new location of the 
office will be within the immediate vicinity of the present location and 
does not require the Commissioner's approval. 

(c) Relocation of Existing Offices. Notwithstanding subsec-
tion (a) of this section, a savings bank may retain its existing home 
office as a branch office and relocate its home office to another estab-
lished branch office by providing the Commissioner with prior writ-
ten notice. Upon such notification, the establishment of such office is 
deemed to be an approved branch office of the savings bank. 

(d) Required Information. Each application for prior approval, 
or prior written notice, whichever is applicable, must provide the fol-
lowing information which must be subscribed to and sworn before a 
notary: 

(1) the existing and new branch location's address; 

(2) a description of the land and building to be built or 
leased and terms thereof; 

(3) estimates of the cost of removal to and maintenance of 
the new location; 
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(4) whether any affiliated parties are involved in transac-
tions regarding the purchase, sale, construction, or lease of the new 
proposed office; 

(5) evidence of the board's approval of the relocation; and 

(6) any other information deemed necessary by the Com-
missioner. 

(e) Determination by Commissioner. The Commissioner will 
not approve the application unless the Commissioner determines from 
the information furnished with the application, the evidence produced 
at the hearing, if one is required, and the Department's records, that 
all requirements for approval of a branch office (§75.131 of this title, 
relating to Branch Office) have been met. 

(f) Public Notice. An applicant seeking to change the location 
of the home or an additional office must publish a public notice of the 
application as provided by §75.103 of this title (relating to Public No-
tice of Application), which must be published in the county where the 
office is presently located, the county where the proposed new location 
is to be located, and the county where the savings bank has its home 
office. 

(g) Request for Hearing; Deadline to Protest. A person af-
fected by the proposed change in home or additional office location 
may protest or otherwise request a hearing on the application, as pro-
vided by Finance Code §92.063. Any person affected by the proposed 
change in home or branch office location and desiring to protest the ap-
plication or otherwise requesting a hearing on the application must file 
a written protest with the Department within 10 days from the date the 
public notice was made as provided by subsection (f) of this section, 
otherwise any right or opportunity by such person to protest or have a 
hearing on the application under Finance Code §92.063 is deemed to 
be waived. 

(h) Hearing. If a hearing is required, the Commissioner will 
set a hearing on the application within 60 days after the date the protest 
or request for hearing and the required fee are received. The hearing is 
governed by the procedural requirements concerning contested cases 
set forth in Chapter 9 of this title (relating to Rules of Procedure for 
Contested Case Hearings, Appeals, and Rulemakings). 

(i) Time of Decision. To the extent a hearing on the application 
is required, the Commissioner will render a decision within 30 days af-
ter the date the hearings officer issues his or her proposal or decision 
and the applicable time period for filing exceptions to the proposal for 
decision and replies to such exceptions has lapsed without the hearings 
officer amending the proposal for decision. If a hearing on the appli-
cation is not required, the Commissioner will render a decision within 
30 calendar days after the time period for protesting or requesting a 
hearing on the application lapsed as provided by subsection (g) of this 
section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203160 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

DIVISION 4. REORGANIZATION, MERGER, 
CONSOLIDATION, CONVERSION, PURCHASE, 
AND ASSUMPTION AND ACQUISITION 
7 TAC §§75.141 - 75.145 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 7 TAC §75.141 is also 
proposed under the authority of, and to implement, Finance 
Code: Chapter 92, Subchapters C, H and I; and §96.002(a)(2) 
and (13). 7 TAC §75.142 is also proposed under the authority 
of, and to implement, Finance Code §92.352. 7 TAC §75.143 
is also proposed under the authority of, and to implement, 
Finance Code: Chapter 92, Subchapter F; and §96.002(a)(2) 
and (13). 7 TAC §75.144 is proposed under the authority of, and 
to implement, Finance Code: Chapter 92, Subchapter G; and 
§96.002(a)(2) and (13). 7 TAC §75.145 is also proposed under 
the authority of, and to implement, Finance Code: §92.052; and 
§96.002(a)(2) and (13). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.141. Reorganization, Merger, Consolidation or Purchase and 
Assumption Transaction - Resulting in a Savings Bank. 

(a) Applicability. This section governs: 

(1) A reorganization, merger, or consolidation transaction 
in which the resulting institution will be a savings bank; and 

(2) A purchase and assumption transaction by a savings 
bank as purchaser. 

(b) Non-Applicability. This section does not govern: 

(1) the conversion of a savings bank into another type of 
financial institution charter, or a reorganization, merger, or consolida-
tion transaction that otherwise results in a savings bank reorganizing 
into, or merging or consolidating with, a financial institution that is not 
a savings bank, which is governed by section §75.143 of this tile (re-
lating to Reorganization, Merger or Conversion by a Savings Bank to 
Another Financial Institution Charter); or 

(2) the conversion by a financial institution that is not a 
savings bank into a savings bank, which is governed by section §75.144 
(relating to Conversion into a Savings Bank). 

(c) Plan Required. Any savings bank seeking to reorganize, 
merge, and/or consolidate or to engage in a purchase and assumption 
transaction in which the resulting institution will be a savings bank 
must do so pursuant to a plan adopted by the board and filed with the 
Commissioner as a part of an application for approval. Purchase and 
assumption transactions include purchases of assets, deposit accounts, 
or other liabilities in bulk not made in the ordinary course of business. 

(d) Application Required. The application for approval of the 
plan must contain: proof that the plan was adopted by the board of each 
institution involved; documentation showing that the plan has been ap-
proved by each institution by a majority of the total vote the members 
or shareholders of each are entitled to cast; a statement that the corpo-
rate continuity of the resulting institution will possess the same inci-
dents as that of a savings bank which has converted in accordance with 
the Texas Savings Bank Act; and a statement identifying the home of-
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fice of the resulting institution. A true and correct copy of the plan, as 
adopted, must be filed as part of the application. All documents and 
their contents must be subscribed and sworn to before a notary. 

(e) Public Notice. An applicant seeking reorganization, 
merger, consolidation, conversion, purchase and assumption, or 
acquisition must publish a public notice of the plan and application 
as provided by §75.103 of this title (relating to Public Notice of 
Application), which must be published in each county in which a 
financial institution participating in the plan has its home office. Such 
notice, when properly effected, is deemed to be the Commissioner's 
public notice of the plan and application for purposes of Finance Code 
§92.352. 

(f) Request for Hearing; Deadline to Protest. Any interested 
person desiring to protest the plan and application or otherwise request 
a hearing on the plan and application must file a written protest with the 
Department within 10 days from the date the public notice was made 
as provided by subsection (e) of this section, otherwise any right or op-
portunity by such person to protest or have a hearing on the application 
under Finance Code §92.352 is deemed to be waived. 

(g) Hearing. If a hearing is required, the Commissioner will 
set a hearing on the plan and application within 60 days after the date 
the protest or request for hearing and the required fee are received, 
unless the Commissioner determines that the provisions set forth in 
§75.142 of this title (relating to Exemption for Supervisory Merger) ap-
ply, and the merger is designated as a supervisory merger for purposes 
of Finance Code §92.352(e). The hearing is governed by the procedural 
requirements concerning contested cases set forth in Government Code 
Chapter 2001 and Chapter 9 of this title (relating to Rules of Procedure 
for Contested Case Hearings, Appeals, and Rulemakings). 

(h) Time of Decision. To the extent a hearing on the plan and 
application is required, the Commissioner will render a decision within 
30 days after the hearings officer issues his or her proposal for decision 
and the applicable time period for filing exceptions to the proposal for 
decision and replies to such exceptions has lapsed without the hearings 
officer amending the proposal for decision. If a hearing on the plan and 
application is not required, the Commissioner will render a decision 
within 30 days after the time period for requesting a hearing on the 
plan and application lapsed as provided by subsection (f) of this section, 
unless the Commissioner establishes a longer time period, with written 
notice to the applicant. 

(i) Transactions Involving Financial Institutions in Other 
States or Territories. To the extent permitted by the laws of the state or 
territory in question, and subject to the requirements of this section, a 
savings bank may acquire, by merger or purchase of stock, a financial 
institution incorporated under the laws of another state or territory. 
Each such application must include a certified copy of an order from 
the appropriate state regulatory authority approving the merger or 
acquisition, or other evidence satisfactory to the Commissioner that 
all state regulatory requirements have been satisfied. The Commis-
sioner will not approve such an application unless the Commissioner 
determines from the information furnished with the application, the 
evidence produced at the hearing, if one is required, and the Depart-
ment's records, that all requirements of this section have been met, 
and all applicable requirements of the laws of the state or territory in 
question have been met. 

§75.142. Exemption for Supervisory Merger. 

(a) The Commissioner may designate a transaction under 
§75.141 of this title (relating to Reorganization, Merger, Consolidation 
or Purchase and Assumption Transaction - Resulting in a Savings 
Bank) as a supervisory merger when: 

(1) the Commissioner has placed one or more of the sav-
ings banks involved under voluntary supervisory control or under con-
servatorship pursuant to the Texas Savings Bank Act; 

(2) the Commissioner has determined that one or more of 
the savings banks involved is in an unsafe condition; or 

(3) the FDIC has determined, and certified to the Commis-
sioner, that the merger of one or more of the institutions involved is 
necessary to prevent the failure or possible failure of the said institu-
tion. 

(b) For purposes of this section, unsafe condition means that 
the savings bank is (or savings banks are) insolvent or in imminent 
danger of insolvency, or that there has been a substantial dissipation 
of assets or earnings due to any violation(s) of applicable law, rules, or 
regulations, or to any unsafe or unsound practice or practices; or that the 
savings bank is in an unsafe and unsound condition to transact business 
in that there has been a substantial reduction of its capital; or that the 
savings bank and its directors and officers have violated any material 
conditions of its charter or bylaws, the terms of any order issued by 
the Commissioner, or any agreement between the savings bank and 
the Commissioner; or that the savings bank, its directors, and officers 
have concealed or refused to permit examination of the books, papers, 
accounts, records, and affairs, of the savings bank by the Commissioner 
or other duly authorized personnel of the Department; or any other 
condition affecting the savings bank which the Commissioner and the 
board agree place the savings bank in an unsafe condition. 

(c) Effect of Exemption. If the Commissioner designates the 
transaction as a supervisory merger, the application and all information 
relating to the application are deemed confidential. As a result, the re-
quirements of §75.141 of this title (relating to Reorganization, Merger, 
Consolidation or Purchase and Assumption Transaction - Resulting in 
a Savings Bank), concerning public notice of the application, and a 
hearing on the application, are not applicable. 

§75.143. Reorganization, Merger or Conversion by a Savings Bank 
to Another Financial Institution Charter. 

(a) A savings bank is authorized to reorganize, merge, or con-
vert into another type of financial institution charter subject to applica-
ble law and regulation relating to the type of charter which will be held 
by the resulting institution. 

(b) The Commissioner must be given written notice of the in-
tention of the savings bank to reorganize, merge, or convert no less than 
30 days prior to the proposed transaction. 

(c) The savings bank must file with the Commissioner: 

(1) a copy of the application filed with the appropriate 
banking agency having jurisdiction over the surviving financial insti-
tution; 

(2) a certified copy of all minutes of meetings of the board, 
shareholders, or members; 

(3) a publisher's certificate certifying the publication of the 
notice required to be published by the appropriate banking agency; and 

(4) evidence to ensure that no undue harm will be caused 
to the public interest or to any other existing financial institution. 

(d) The Commissioner is deemed to have consented to the re-
organization, merger or conversion into another type of financial insti-
tution charter at the time the Department notifies the savings bank that 
the filing made in accordance with this section is complete and has been 
accepted for filing as provided by §75.101 of this title (relating to Ap-
plication Filing Requirements). Upon compliance with the provisions 
of this section and the granting of a successor charter by the appropriate 
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banking agency, a copy of which must be filed with the Commissioner, 
the savings bank receiving the new charter ceases to exist as a savings 
bank and will no longer be subject to the jurisdiction of the Commis-
sioner. The foregoing notwithstanding, the Commissioner must receive 
the original charter certificate or a certified affidavit of lost certificate 
in order to be released from the requirement to pay annual assessments 
as provided by §75.251 of this title (relating to Annual Assessments.) 

§75.144. Conversion into a Savings Bank. 
(a) The Commissioner may authorize any financial institution 

to convert itself into a savings bank in a manner consistent with the 
provisions of applicable law and regulations of the institution. 

(b) Plan and Application. In order to obtain such authoriza-
tion, the converting institution's board must approve and authorize the 
filing of a conversion plan and application. Upon approval of the con-
version plan, the plan must be approved by a majority vote of the mem-
bers or shareholders of the financial institution entitled to vote at any 
annual or special meeting called to consider such conversion, a resolu-
tion declaring that the savings bank will be so converted, which resolu-
tion, verified by affidavit of the secretary or an assistant secretary, must 
be filed with the Commissioner and mailed to the appropriate banking 
agency within 10 days after the date of its adoption. At the meeting 
to vote on a conversion to a savings bank, the members or stockhold-
ers must also vote on the directors of the savings bank. The proposed 
directors must execute an application for savings bank charter as pro-
vided by Finance Code Chapter 92, Subchapter B, and §75.121 of this 
title (relating to Savings Bank Charter). 

(c) Review by Commissioner; Approval. The Commissioner, 
on receipt of the application and verified copy of the minutes, will 
conduct an examination of the financial institution seeking conversion. 
Following the examination, the Commissioner will approve the conver-
sion without a hearing if the Commissioner determines that the convert-
ing financial institution is in sound condition and meets all standards, 
conditions, and requirements of Finance Code Chapter 92, Subchapter 
B, and §75.121 of this title. On approval of the conversion, the saving 
bank's charter is deemed to include a paragraph stating that the savings 
bank is incorporated by conversion from another financial institution, 
as required by Finance Code §92.303(c). 

(d) Denial; Request for Hearing. An applicant is entitled to 
a hearing under Chapter 2001 of the Texas Government Code if the 
Commissioner denies an application to convert and a written request 
for a hearing is delivered to the Commissioner within 10 days after 
the date of denial. A hearings officer designated by the Commissioner 
will hold the hearing. The Commissioner will render a decision within 
30 days after the date the hearings officer issues his or her proposal 
for decision and the applicable time period for filing exceptions to the 
proposal for decision and replies to such exceptions has lapsed without 
the hearings officer amending the proposal for decision. Only then will 
the hearing be deemed to be completed for purposes of Finance Code 
§92.304. 

§75.145. Mutual to Stock Conversion. 
(a) The application for mutual to stock conversion must in-

clude: 

(1) a plan of conversion; 

(2) amendments to the savings bank's certificate of forma-
tion and bylaws; 

(3) a copy of the proxy and soliciting materials to be used; 
and 

(4) such other information the Commissioner may require. 

(b) The plan of conversion must provide: 

(1) a comprehensive description of the nontransferable 
subscription rights received each eligible accountholder, including 
details on oversubscriptions; 

(2) that the shares of the converting savings bank be offered 
to persons with subscription rights and management, in that order, and 
that any remaining shares will be sold either in a public offering through 
an underwriter or directly by the converting savings bank in a direct 
community offering; 

(3) that a direct community offering by the converting sav-
ings bank will give a preference to natural persons residing in the coun-
ties in which the savings bank has an office; 

(4) that the sale price of the shares of capital stock to be sold 
in the conversion will be a uniform price determined in accordance with 
paragraph (1) of this subsection, and specify the underwriting and/or 
other marketing arrangements to be made; 

(5) that the conversion must be completed within 24 
months from the date the savings bank members approve the plan of 
conversion; 

(6) that each savings accountholder of the converting sav-
ings bank will receive, without payment, a withdrawable savings ac-
count or accounts in the converted savings bank equal in withdrawable 
amount to the withdrawal value of such accountholder's savings ac-
count or accounts in the converting savings bank; 

(7) for an eligibility record date; 

(8) that expenses incurred in the conversion are reasonable; 

(9) that the converting savings bank may not loan funds or 
otherwise extend credit to any person to purchase the capital stock of 
the savings bank; 

(10) that the proxies held with respect to voting rights in the 
saving bank will not be voted regarding the conversion, and that new 
proxies will be solicited for voting on the proposed plan of conversion; 
and 

(11) the amount of the deposit of an accountholder will be 
the total of the deposit balances in the accountholder's savings accounts 
in the converting savings bank as of the close of business on the eligi-
bility record date. The plan of conversion may provide that the total 
deposit balances of less than $50 (or any lesser amounts) will not be 
considered for purposes of paragraph (6) of this subsection. 

(c) A plan of conversion must be adopted by not less than two-
thirds of the board. 

(d) Public Notice. An application for mutual to stock conver-
sion is deemed to be a complete application at the time the Department 
notifies the applicant that application is complete and has been accepted 
for filing as provided by §75.101 of this title (relating to Application 
Filing Requirements). Upon receipt of such notice, the proposed incor-
porators must publish a public notice of the application as provided by 
§75.103 of this title (relating to Public Notice of Application), which 
must be published in each county in which the savings bank has an of-
fice, and must prominently post the notice in each of its offices. 

(e) Following approval of the application for conversion by the 
Commissioner, the plan of conversion must be submitted to the mem-
bers at an annual or special meeting and the plan must be approved, in 
person or by proxy, by at least a majority of the total outstanding votes 
of the members. 

(f) No offer to sell securities of a savings bank pursuant to a 
plan of conversion may be made prior to Commissioner's approval of 
the: 
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(1) application for conversion; 

(2) proxy statement; and 

(3) offering circular. 

(g) Within 45 days: 

(1) of the date of the mailing of the subscription form, the 
subscription rights must be exercised; 

(2) after the last day of the subscription period, the sale of 
all shares of capital stock of the converting savings bank to be made 
under the plan of conversion, including any sale in a public offering or 
direct community marketing, must be completed. 

(h) The converting savings bank must pay interest at not less 
than the savings account interest rate on all amounts paid in cash or by 
check or money order to the savings bank to purchase shares of capital 
stock in the subscription offering or direct community offering from 
the date payment is received by the savings bank until the conversion 
is completed or terminated. 

(i) For the purpose of this rule, the public offering and a direct 
community offering is deemed to commence upon the declaration of 
effectiveness by the Commissioner of the final offering circular. 

(j) The Commissioner may grant a written waiver from any 
requirement of this rule. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203161 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 5. EXPEDITED APPLICATIONS 
7 TAC §§75.151 - 75.153 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 7 TAC §§75.151 - 75.153 
are also proposed under the authority of, and to implement, 
Finance Code §96.002(a)(2). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.151. Eligible Institution. 
An eligible institution is a financial institution that: 

(1) is well capitalized as defined by 12 C.F.R. §324.403; 

(2) received a composite rating of either 1 or 2 as defined 
by the Uniform Financial Institutions Rating System (CAMELS) at the 
most recent examination by the Department or federal regulatory agen-
cies, and management is rated either 1 or 2; 

(3) received a CRA and compliance rating of satisfactory 
or above at the savings bank's most recent inspection by the appropriate 
federal banking agency; 

(4) is not operating in violation of a regulatory condition 
or directive imposed by the state or federal banking regulatory agency; 
and 

(5) is not operating under a supervisory action of, or a plan 
for remedial or corrective action imposed by, a state or federal banking 
agency. 

§75.152. Expedited Applications. 

(a) An eligible institution as defined in §75.151 of this title (re-
lating to Eligible Institution) may file an expedited filing in lieu of an 
application required pursuant to §75.131 of this title (relating to Branch 
Office), §75.132 of this title (relating to Mobile Facility), §75.133 of 
this title (relating to Relocate Home or Branch Office Location), or 
§75.111 of this title (relating to Reorganization, Merger, Consolida-
tion or Purchase and Assumption Transaction - Resulting in a Savings 
Bank), and simultaneously tender the required filing fee pursuant to 
§75.102 of this title (relating to Application Fees and Charges). 

(b) An expedited filing must include the following items, un-
less waived in writing by the Commissioner: 

(1) a detailed description of the transaction; 

(2) a pro forma balance sheet and income statement for all 
parties to the transaction, including adjustments, reflecting the pro-
posed transaction as of the most recent quarter ended immediately prior 
to the filing of the application, demonstrating that the resulting state 
savings bank is well capitalized as defined by 12 C.F.R. §324.403, in-
cluding pro forma financials for the first four quarters after the effective 
date of the transaction; 

(3) a certified resolution of the board and, if required, 
shareholders approving the proposed transaction; 

(4) copies of all other required regulatory notices or filings 
submitted concerning the transaction; and 

(5) evidence satisfactory to the Commissioner that a public 
notice of the application has been published and effected as provided 
by §75.103 of this title (relating to Public Notice of Application), pub-
lished in each county where a non-expedited application is required to 
be published (however, the requirement for the publication to be preap-
proved by the Commissioner shall not apply to an application made in 
accordance with this section, and the notice may be published contem-
poraneously with the application being submitted; provided, the notice 
is otherwise deemed to be acceptable to the Commissioner). 

(c) The Commissioner will render a decision on the expedited 
application within 30 days after the date the expedited filing is complete 
and has been accepted for filing as provided by §75.101 of this title (Re-
lating to Application Filing Requirements), provided, the application 
is not protested or a hearing is not otherwise requested. The Commis-
sioner may, at any time before the time period to render a decision on 
the application has expired, elect to refer the expedited application to a 
hearing. If a hearing is required, consideration of the application will 
proceed in the same fashion as a non-expedited application. 

(d) The applicant bears the burden to supply all material infor-
mation necessary to enable the Commissioner to make a fully informed 
decision regarding the expedited filing, including but not limited to, the 
applicant's eligibility to make the application on an expedited basis in 
accordance with §75.151 of this title (relating to Eligible Institution). 

§75.153. Denial of Expedited Treatment. 
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(a) The Commissioner may deny expedited filing treatment to 
an otherwise eligible applicant if the Commissioner determines in his 
or her sole discretion that the proposed transaction involves significant 
policy, supervisory, or legal issues; is contingent upon other statutory 
or regulatory approval; results in an entity that is not a financial insti-
tution; or involves an entity that is not domiciled in Texas. 

(b) The Commissioner will provide written notification to the 
applicant within 15 days after the date the expedited filing is complete 
and has been accepted for filing as provided by §75.101 of this title (re-
lating to Application Filing Requirements) if expedited filing treatment 
is denied, indicating the reason for denial. 

(c) A decision by the Commissioner to deny expedited treat-
ment is final and may not be appealed. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203162 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 6. CHANGE OF CONTROL 
7 TAC §§75.161 - 75.165 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. This proposal is also made 
under the authority of, and to implement, Finance Code: Chap-
ter 92, Subchapter L; and §96.002(a)(2) and (10). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.161. Acquisition of a Savings Bank. 
The following procedures must be followed when a person desires to 
obtain control of a savings bank (including change of control of a sav-
ings bank holding company). 

(1) No person other than the issuer may make a public ten-
der offer for, solicitation or a request or invitation for tenders of, or 
enter into and consummate any agreement to exchange securities for, 
seek to acquire, or acquire in the open market or by means of a pri-
vately negotiated agreement or contract, any voting security or any se-
curity convertible into a voting security of a savings bank if, after the 
consummation thereof, such person would directly or indirectly, or by 
conversion or by exercise of any right to acquire, be in control of such 
savings bank, unless such person has filed with the Commissioner all 
of the following information on an application form approved by the 
Commissioner and which application form is deemed by the Commis-
sioner to be complete and has received a written order from the Com-
missioner approving such acquisition or change of control: 

(A) the background and identity of the applicant, if such 
applicant and any affiliate is an individual, or all persons who are di-

rectors, executive officers, or owners of 10% or more of the voting 
securities of the applicant if the applicant is not an individual. Such 
filing must contain the following information: 

(i) name and address; 

(ii) present principal business activity, occupation, 
or employment including position and office held and the name, prin-
cipal business, and address of any corporation or other organization in 
which such employment is carried on; 

(iii) material occupations, positions, offices, or em-
ployments previously held by the individual, giving the starting and 
ending dates of each and the name, principal business, and address of 
any business corporation or other organization in which each such oc-
cupation, position, office, or employment was carried on, indicating if 
any such occupation, position, office, or employment required licens-
ing by or registration with any federal, state, or municipal governmen-
tal agency; 

(iv) whether such individual is presently charged 
with or has ever been convicted of a violation of law in a criminal 
proceeding (excluding minor traffic violations) and, if so, giving the 
date, nature of conviction, name and location of the court, and penalty 
imposed or other disposition of the case; 

(v) whether such individual has been or is a party to 
any federal, state, or municipal court lawsuit in which such individual 
is or was alleged to have violated any federal or state statutes or regu-
lation, and, if so, giving the date, style of the suit, case number, court 
location, and disposition of the suit; 

(vi) whether any such individual has been or is a 
party to any federal, state, or municipal governmental agency adminis-
trative actions in which such individual was or is alleged to be in viola-
tion of any governmental agency statute or regulation, and if so, giving 
the date, nature of the action, name and location of the governmental 
agency, and disposition of the case; and any other relevant information 
requested by the Commissioner; 

(B) if the applicant is not an individual, the nature of its 
business operations for the past five years or for such lesser period as 
such applicant and any predecessors thereof have been in existence; 

(C) description of the interrelationships between the ap-
plicant and all affiliates of the applicant; 

(D) nature, identity, source, and amount of funds or 
other consideration used or to be used in effecting the acquisition of 
control, and, if any part of these funds or other consideration has been 
or is to be borrowed or otherwise obtained, there must be a description 
of the transaction, the names of the parties, and all arrangements, or 
other understanding with such parties, including all arrangements, 
agreements, or understandings in regard to repayment of the funds; 

(E) any plans or proposals which the applicant may 
have to declare dividends to liquidate such savings banks, to sell its 
assets, or to merge it with any person or persons or to make any other 
material change in its business operations or corporate structure or 
management, including modifications in or plans to enter into any 
management contracts, and any financial or employment guarantees 
given to present and contemplated management; 

(F) the terms and conditions of any proposed acquisi-
tion and the manner in which the acquisition is to be made; 

(G) the number of shares of the savings bank's voting 
securities (including securities convertible or evidencing rights to ac-
quire voting securities) which the applicant, its affiliates, affiliated per-
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sons, and any other related person plans to acquire, and the terms of 
the offer, request, invitation, agreement, or acquisition; 

(H) a description of any contracts, arrangements, or un-
derstandings with respect to any voting security of the savings bank in 
which the applicant, its affiliates, or any related person is involved; 

(I) copies of any contracts, agreements, or other docu-
ments which the Commissioner determines are relevant to the review 
of the application; and 

(J) any other relevant information requested by the 
Commissioner. 

(2) If the person required to file the information referred to 
in this section is a partnership, limited partnership, syndicate, trust, or 
other group, the Commissioner may require that the information must 
be given to: 

(A) each partner of such partnership or limited partner-
ship; 

(B) each member of such syndicate or group; and 

(C) each person who controls such partner or member. 

(3) If the person required to file the information referred to 
in this section is a corporation, the Commissioner may require that the 
information called for must be given with respect to such corporation 
and each officer and director of such corporation and each person who 
is directly or indirectly the beneficial owner of more than 10% of the 
outstanding voting securities of such corporation. 

(4) The transaction for acquisition of control of a savings 
bank may not be consummated until the Commissioner approves the 
application for acquisition of control. The application will be processed 
and considered in accordance with Finance Code §92.556 and §92.557. 
The Commissioner will render a decision within 60 days after the ap-
plication is complete and has been accepted for filing as provided by 
§75.101 of this title (relating to Application Filing Requirements). The 
application will be denied if the Commissioner finds any of the follow-
ing: 

(A) the acquisition would substantially lessen competi-
tion or would in any manner be in restraint of trade and would result in 
a monopoly or would be in furtherance of a combination or conspiracy 
to monopolize or attempt to monopolize the savings and loan or the 
savings bank industry in any part of the state, unless the Commissioner 
also finds that the anticompetitive effects of the proposed acquisition 
are clearly outweighed in the public interest by the probable effect of 
acquisition in meeting the convenience and needs of the community to 
be served and that the proposed acquisition is not a violation of any law 
of this state or the United States; 

(B) the poor financial condition of any acquiring party 
might jeopardize the financial stability of the savings bank being ac-
quired; 

(C) plans or proposals to liquidate or sell the savings 
bank or its assets are not in the best interest of the savings bank; 

(D) the experience, ability, standing, competence, trust-
worthiness, or integrity of the applicant is such that the acquisition 
would not be in the best interest of the savings bank; 

(E) the savings bank will not be solvent, have adequate 
capital structure, or be in compliance with the laws of this state after 
the acquisition; 

(F) the acquisition would result in the violation of any 
law or regulation or it has been evidenced that the applicant, affiliates, 
or affiliated persons may cause to be abused the fiduciary responsibility 

held by the savings bank or other demonstration or untrustworthiness 
of the applicant, affiliates, or affiliated persons which would affect the 
savings bank has been evidenced; or 

(G) the applicant is not acting in good faith. 

§75.162. Notice and Hearing. 

(a) Public Notice. An applicant timely requesting a hearing 
on the Commissioner's decision to deny the application must publish 
a public notice of the application as provided by §75.103 of this title 
(relating to Public Notice of Application), which must be published in 
the county where the savings bank has its home office. Such notice, 
when properly effected, is deemed to be the Commissioner's public 
notice of the application for purposes of Finance Code §92.557. 

(b) Hearing. If a hearing is required, the Commissioner will 
set a hearing on the denial within 60 days after the date the request for 
a hearing on the denial was received. The hearing is governed by the 
procedural requirements concerning contested cases set forth in Chap-
ter 9 of this title (relating to Rules of Procedure for Contested Case 
Hearings, Appeals, and Rulemakings). 

(c) Time of Decision. To the extent a hearing on the Commis-
sioner's decision to deny the application is required, the Commissioner 
will render a decision within 30 days after the date the hearings officer 
issues his or her proposal for decision and the applicable time period 
for filing exceptions to the proposal for decision and replies to such ex-
ceptions has lapsed without the hearings officer amending the proposal 
for decision, unless the Commissioner establishes a longer time period, 
with written notice to the applicant. 

§75.163. Retention of Control. 

(a) The following conditions affecting any controlled savings 
bank, regardless of when or how such control has been acquired, are 
grounds for the Commissioner to investigate, seek to enjoin, or set aside 
any change of control of a savings bank, if the Commissioner deems 
the transfer to be against the public interest: 

(1) the violation of any law, these regulations, abuse of the 
fiduciary responsibility held by a savings bank, or other demonstration 
of untrustworthiness by the savings bank, its holding company, or any 
controlling person, affiliates, affiliated persons, or any of the officers 
or directors which would affect the savings bank; or 

(2) the violation of any antitrust law of this state by the 
savings bank, the holding company, or any affiliate. 

(b) The Commissioner may require the submission of such in-
formation as necessary to determine whether any retention of control 
complies with the law of this state, as a condition of approval of such 
retention of control. 

(c) The Commissioner may, when it appears that a change of 
control may have taken place without prior approval, call a hearing to 
determine whether there has been in fact a change of control or whether 
any unauthorized person, or persons, having no apparent ownership in-
terest in the savings bank, acting alone or in concert with others, effec-
tively have indirect controlling or dominating influence over the man-
agement or policies of a savings bank. If the Commissioner finds that 
such unauthorized control exists, the Commissioner may, after notice 
and hearing, issue an order requiring immediate divestiture by certain 
persons of unapproved or indirect control, or the Commissioner may 
issue any other supervisory order the Commissioner deems appropri-
ate. 

§75.164. Abeyance of Other Applications. 

When an application for approval of acquisition of control of a savings 
bank has been received by the Commissioner and the savings bank also 
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has other applications on file with the Commissioner, such applications 
may, at the Commissioner's discretion, be held in abeyance until the 
change of control application has been disposed of. 

§75.165. Exempt Transactions. 

The following transactions are exempt from the application require-
ments of this division: 

(1) control of an insured institution acquired solely as a re-
sult of foreclosure on the stock of a savings bank which secures a loan 
contracted for in good faith, where such loan was made in the ordi-
nary course of business of the lender, provided that the acquisition of 
control pursuant to such foreclosure is reported to the Commissioner 
within 30 days and provided further that the acquiror may not retain 
such control for more than one year from the date on which such con-
trol was acquired. The Commissioner may, upon application by the 
acquiror, extend such one-year period from year to year for an addi-
tional period of time, not to exceed three years, if the Commissioner 
finds such extension is warranted and would not be detrimental to the 
public interest. Nothing in this subsection prevents such acquiror from 
filing an application pursuant to this chapter for permanent approval of 
the acquisition of control; 

(2) control of an insured institution acquired through a per-
centage increase in stock ownership following a pro-rata stock dividend 
or stock split, if the proportional interest of the recipients remains sub-
stantially the same; and 

(3) acquisition of additional stock of a savings bank by any 
person who has held power to vote 25% or more of any class of vot-
ing stock in such savings bank continuously for the three-year period 
preceding such acquisition, or has maintained control of the savings 
bank continuously since acquiring control in compliance with the pro-
visions of law or regulation then in effect provided that such acquisition 
is consistent with any conditions imposed in connection with such ac-
quisition of control and with the representations made by the acquiror 
in its application. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203163 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 7. CAPITAL NOTES AND 
DEBNETURES 
7 TAC §75.171 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public invest-
ment in Texas-chartered savings banks. This proposal is also 
made under the authority of, and to implement, Finance Code: 
§96.002(a)(11); and §93.004(b). 

This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.171. Capital Notes and Debentures. 

(a) Approval Required. No savings bank may issue and sell 
its capital notes or debentures without the prior written approval of the 
Commissioner and subject to any conditions the Commissioner may 
impose with regard to safety and soundness and maintenance of ade-
quate financial condition particularly in areas of preservation of capital, 
quality of earnings, and adequacy of reserves. 

(b) Requirements. A savings bank may, by resolution of its 
board and with prior approval of the Commissioner, issue capital notes, 
debentures, bonds, or other secured or unsecured capital obligations, 
which may be convertible in whole or in part to shares of permanent 
reserve fund stock, or may be issued with warrants attached, to pur-
chase at a future date, shares of permanent reserve fund stock of the 
issuing savings bank, provided: 

(1) the savings bank provides adequate proof to the satis-
faction of the Commissioner that the holders of such obligations will 
receive properly amortized payments of both principal and interest at 
regularly stated intervals, or that proper provision is made for sinking 
fund allocations to retire all principal of and interest on such obliga-
tions; and 

(2) sufficient evidence is furnished to the Commissioner as 
to the need and utilization of such funds by the savings bank in a prof-
itable manner. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203164 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 8. HOLDING COMPANY 
APPLICATIONS 
7 TAC §75.181, §75.182 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public invest-
ment in Texas-chartered savings banks. This proposal is also 
made under the authority of, and to implement, Finance Code: 
§96.002(a)(11) and (15); and §97.002. 7 TAC §75.182 is also 
proposed under the authority of, and to implement, Finance 
Code Chapter 98, Subchapter B. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.181. Registration. 
A holding company must apply and register with the Commissioner 
within the time prescribed by Finance Code §97.002. The applica-
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tion must include information on the financial condition, ownership, 
operations, management, and intercompany relations of the holding 
company and its subsidiaries, and on related matters the Commissioner 
finds necessary and appropriate. On written request, the Commissioner 
may, in his or her sole discretion, extend the time within which a hold-
ing company is required to register and file the required information. 

§75.182. Reorganization as a Mutual Holding Company. 
(a) A savings bank may reorganize as a mutual holding com-

pany by complying with the provisions of Finance Code §§97.051 -
97.053. The savings bank must provide to the Commissioner an ap-
plication to reorganize in a form specified by the Commissioner. The 
applicant must provide one signed original and at least one copy of the 
application together with complete exhibits. The application must in-
clude: 

(1) the proposed certificate of formation for the proposed 
subsidiary savings bank which must comply with the requirements of 
Finance Code §92.051 and §92.052 or §92.053, as applicable; 

(2) the proposed bylaws for the proposed subsidiary; 

(3) the proposed restated certificate of formation and by-
laws of the mutual holding company; 

(4) the complete plan of reorganization; and 

(5) a certification by the president or secretary as to how 
that the reorganization, including the amendments to the certificate of 
formation and bylaws of the mutual holding company have been ap-
proved by a majority of the members or shareholders of the reorganiz-
ing savings bank in accordance with Finance Code Chapter 97, Sub-
chapter B; 

(b) On receipt of the application, the Commissioner may con-
duct an examination of the applicant savings bank. 

(c) The Commissioner may approve the reorganization with-
out a hearing if the Commissioner determines: 

(1) that the resulting savings bank will be in sound condi-
tion and meets all requirements of Finance Code Chapter 92, Subchap-
ter B, and relevant rules of the Commissioner and the Finance Com-
mission; and 

(2) the applicant has received all approvals required under 
federal law for the creation of a bank or thrift holding company. 

(d) If the Commissioner denies an application to reorganize, 
the applicant may appeal in the same manner as provided in Finance 
Code §92.304. 

(e) A mutual holding company may establish a subsidiary 
holding company as a direct subsidiary to hold 100% of the stock of 
its savings bank subsidiary in accordance with the provisions of this 
subsection. 

(1) The subsidiary holding company may be established ei-
ther at the time of the initial mutual holding company reorganization 
or at a subsequent date, subject to the approval of the Commissioner. 

(2) For the purposes of Finance Code §97.053(a)(3) and 
(4), the subsidiary holding company will be treated as a savings bank 
issuing stock and must comply with the requirements of those sections. 
The mutual holding company parent must at all times own more than 
50% of the outstanding stock of the subsidiary holding company. 

(3) The certificate of formation and bylaws of a subsidiary 
holding company must be approved by the Commissioner and may only 
be amended with the prior approval of the Commissioner by making an 
application in accordance with §75.123 of this title (relating to Certifi-
cate of Formation or Bylaws Amendments). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203165 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 9. SUBSIDIARY APPLICATIONS 
7 TAC §75.191 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public invest-
ment in Texas-chartered savings banks. This proposal is also 
made under the authority of, and to implement, Finance Code 
§96.002(a)(16)(Q). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.191. Subsidiary Application. 

(a) In order to obtain approval for a subsidiary, the savings 
bank must file with the Commissioner an application accompanied by 
the following information: 

(1) an audited financial statement in the event of acquisi-
tion of an existing company; 

(2) a certified board resolution of the board of the applying 
savings bank approving the investment in the proposed subsidiary; 

(3) a certified copy of the certificate of formation and by-
laws of the proposed subsidiary; 

(4) the acquisition terms, cost, or investment requirements 
of the savings bank; 

(5) projected operating statements of the proposed sub-
sidiary for the first 3 years of operation; 

(6) an attorney's opinion letter as to direct, indirect, and/or 
contingent liability of the savings bank and the proposed subsidiary; 

(7) an outline of plans for operation of the proposed sub-
sidiary; 

(8) evidence that the proposed subsidiary will have ade-
quate management and operating personnel with proper supervision by 
savings bank management; 

(9) plans for the safeguarding of assets of the proposed sub-
sidiary; 

(10) affidavits from all directors of a savings bank and the 
proposed subsidiary fully disclosing any interest they may directly or 
indirectly have in the proposed subsidiary; and 

(11) such other information or data as the Commissioner 
may require. 
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(b) The Commissioner may approve an investment in a sub-
sidiary if the Commissioner finds that: 

(1) the operation and condition of the savings bank affords 
no basis for supervisory objection; 

(2) there are adequate income and reserves to support the 
proposed investment; 

(3) the operations of the subsidiary will be clearly distin-
guishable from those of the parent savings bank; and 

(4) the subsidiary is or will be profitably operating within 
a reasonable period of time or the investment is reasonably projected 
to result in economic benefit to the savings bank. 

(c) If the Commissioner finds that a savings bank has abused 
or is abusing the authority to invest in a subsidiary, the Commissioner 
may exercise discretion in denying such savings bank the right to future 
exercise thereof until such abuse or abuses have been corrected. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203166 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

SUBCHAPTER C. OPERATIONS 
DIVISION 1. OFFICE LOCATIONS 
7 TAC §§75.201 - 75.204 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public invest-
ment in Texas-chartered savings banks. This proposal is also 
made under the authority of, and to implement, Finance Code: 
§92.063; and §96.002(a)(14). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.201. Approval of Offices Required; Closing an Office; Activities 
Not Requiring an Approved Office. 

(a) Approval Required. No savings bank may establish, main-
tain, or relocate its home office, or an additional office as provided by 
§75.202 of this title (relating to Types of Additional Offices), without 
the prior written approval of the Commissioner, except as otherwise 
provided by §75.133 of this title (relating to Relocate Home or Addi-
tional Office). 

(b) Ancillary Facilities. An authorized or approved office of 
a savings bank is the place where the business of the savings bank is 
conducted, and with the prior written consent of the Commissioner, 
may include facilities ancillary thereto for the extension of the savings 
bank's services to the public. Any authorized or approved office of a 

savings bank also means, with the prior written consent of the Com-
missioner, separate quarters or facilities to be used by the savings bank 
for the purpose of performing service functions in the efficient conduct 
of its business. 

(c) Notice of Home Office. All offices of a savings bank which 
are located outside the county of its home office must display a sign 
which is suitable to advise the public of the type of additional office 
which is located therein and the location of the home office of such 
savings bank. 

(d) Closing an Office. Before closing an approved branch or 
other office, other than a temporary closure as provided by §75.203 
of this title (relating to Temporary Closing of Additional Offices), or 
an emergency closure as provided by Finance Code §93.011, a savings 
bank must comply with the notice requirements of federal law, and pro-
vide the Commissioner with a copy of the closing notice filed with the 
appropriate federal banking agency upon filing such notice. A sav-
ings bank must provide the Commissioner with confirmation within 10 
days after the actual closing date. Once closed, prior written approval 
from the Commissioner to operate a branch or other office is deemed 
revoked, and a savings bank may not reopen the branch or other office 
without seeking new approval from the Commissioner. 

(e) Activities Not Requiring an Approved Office. The follow-
ing activities of a savings bank, or any combination thereof, may be 
performed at a location other than the home or a branch office and such 
location does not constitute an "additional office" requiring notice to or 
the prior approval of the Commissioner for purposes of Finance Code 
§92.063: 

(1) Automated or remote activities. A savings bank may 
engage in limited banking activities through infrastructure and equip-
ment by automated or remote means, including use of an automated 
teller machine (ATM), automated loan machine, automated device for 
receiving deposits (remote deposit capture), or other remote service 
unit. 

(2) Loan production activities. A savings bank may engage 
in loan production activities including taking loan applications, making 
a credit decision, accepting payments on loans, or managing or selling 
real estate owned by the institution in connection with such loans, un-
less such activity conflicts with applicable state or federal law. 

(3) Administrative activities (administrative offices). A 
savings bank may establish or maintain administrative offices to 
perform the internal operations of the bank, provided the savings bank 
does not conduct banking activities. 

(4) Advertising and marketing. A savings bank may adver-
tise and market itself to the public including soliciting deposits, provid-
ing information about the financial products of the savings bank, and 
assisting persons in completing application forms to open a deposit ac-
count, provided the savings bank does not conduct banking activities. 

(5) Trade association participation; community events and 
engagement. A savings bank may participate in trade association 
events promoting the banking or financial services industry broadly. 
A savings bank may also host, attend, or otherwise participate in com-
munity events, provided the savings bank does not conduct banking 
activities at such event. 

(6) Information technology (IT) infrastructure. A savings 
bank may operate information technology infrastructure or equipment 
including the placement of IT infrastructure in a data center, the hosting 
or processing of a website or data by a third party IT service provider, or 
such other physical presence tied to the IT infrastructure of the savings 
bank. 
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(7) Ancillary customer service activities. A savings bank 
may engage in customer service activities ancillary to its banking func-
tions including relating to accessing or using its website or a software 
application. 

§75.202. Types of Additional Offices. 
The following types of additional offices may be established and main-
tained by a savings bank: 

(1) branch offices at which the savings bank may transact 
any business that could be done in the home office; 

(2) mobile facilities at which the savings bank may transact 
any business of the institution which could be done in the home office (a 
detailed record of the transactions at such facility must be maintained); 
and 

(3) courier/messenger service to transport items relevant to 
the bank's transactions with its customers, including courier services 
between financial institutions. 

§75.203. Temporary Closing of Additional Offices. 
In the event a savings bank closes any additional office of any type on 
a temporary basis, such office must be reopened within 12 months or 
less, unless otherwise extended by written authorization of the Com-
missioner. In the event such office is not reopened within the allot-
ted 12-month period, or the longer period established by the Commis-
sioner, if applicable, the Commissioner's approval to establish such of-
fice for purposes of §75.201 of this title (relating to Approval of Offices 
Required; Closing an Office; Activities Not Requiring an Approved 
Office) is deemed revoked. Written notice of any temporary closing 
must be furnished to the Commissioner within 10 days of such closing, 
and no additional office may reopen until the Commissioner receives 
written notification within 10 days of such reopening. 

§75.204. Operation of a Mobile Facility. 
Mobile facilities must be operated consistent with the following re-
quirements: 

(1) Such facility may be operated only at locations ap-
proved by the Commissioner, each of which must at all times be 
appropriately identified at the site and on the facility, and located 
within 100 miles of the savings bank's home office or a branch office. 

(2) The savings bank must maintain adequate safeguards 
for the security of the mobile facility. The Commissioner may require 
additional safeguards, if in the Commissioner's sole discretion, existing 
safeguards are inadequate, with written notice to the savings bank. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203167 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 2. BOOKS, RECORDS, 
ACCOUNTING PRACTICES, FINANCIAL 
STATEMENTS, AND RESOURCES 
7 TAC §§75.221 - 75.227 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 7 TAC §75.221 is also pro-
posed under the authority of, and to implement, Finance Code: 
§92.201; §96.002(a)(3) and (5); and §96.056. 7 TAC §75.222 is 
also proposed under the authority of, and to implement, Finance 
Code: §92.201; and §96.002(a)(3) and (4). 7 TAC §75.223 
is also proposed under the authority of, and to implement, 
Finance Code: §96.002(a)(7) and (11); §96.051; and §96.053. 
7 TAC §75.224 is also proposed under the authority of, and to 
implement, Finance Code §96.002(a)(11). 7 TAC §75.225 is 
also proposed under the authority of, and to implement, Finance 
Code §96.002(a)(9). 7 TAC §75.226 is also proposed under the 
authority of, and to implement, Finance Code §96.002(a)(11). 
7 TAC §75.227 is also proposed under the authority of, and 
to implement, Finance Code: §92.051(b)(2); §92.058(c)(2); 
§92.062; §92.157; §92.205; and §96.002(a)(11). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.221. Books and Records. 
A savings bank must create and maintain books and records of its oper-
ations, including complete minutes of the meetings of its members and 
the board, and actions taken by written consent in lieu of such meet-
ings. Records must be maintained in compliance with the applicable 
requirements of the appropriate federal banking agency and established 
industry best practices promoted by the Federal Financial Institution 
Examination Counsel. Records must be accurate, complete, current, 
legible, readily accessible, and readily sortable. A state savings bank 
may store original records or copies of records at a location other than 
the home office; however, a savings bank must ensure that a complete 
set of its books and records is readily accessible at the home office at 
all times so as to facilitate the examination of the savings bank by the 
Commissioner at the home office. A savings bank may maintain copies 
of its books and records in an electronic, digital, or magnetic format. 
A true and correct copy of an original record stored in an electronic, 
digital, or magnetic format is deemed to be an original record. 

§75.222. Accounting Practices. 
Every savings bank must use such forms and observe such accounting 
principles and practices as the Commissioner may require from time to 
time. 

§75.223. Financial Statements; Annual Reports; Audits. 
For safety and soundness purposes, within 90 days of its fiscal year end, 
each savings bank is required to submit to the Department the results 
and findings of an independent audit of its financial statements and all 
correspondence reasonably related to the audit. The audit is to be per-
formed in accordance with generally accepted auditing standards and 
the provisions of the FDIC set forth in 12 C.F.R. §363.2 and §363.3, 
with the exception of any matters specifically addressed by this section, 
the Texas Savings Bank Act, or the rules (regulations) adopted there-
under. 

§75.224. Misdescription of Transactions. 
No savings bank may, either directly or indirectly, knowingly make 
any entry on its books that is not accurate or otherwise fails to appro-
priately describe the transaction, or withholds information material to 
the transaction. 

§75.225. Charging Off or Setting Up Reserves Against Bad Debts. 
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The Commissioner, after a determination of value, may order that as-
sets in the aggregate, to the extent that such assets have depreciated 
in value, or to the extent the value of such assets, including loans, are 
overstated in value for any reason, be charged off, or that a special 
reserve or reserves equal to such depreciation or overstated value be 
established in accordance with GAAP. 

§75.226. Examinations. 
(a) The Commissioner will examine every state savings bank 

once in each year, or more frequently if the Commissioner determines 
that the condition of the savings bank justifies more frequent attention 
to enforce the Texas Savings Bank Act. The Commissioner may de-
fer an examination for not more than six months if the Commissioner 
considers the deferment appropriate to the efficient enforcement of the 
Texas Savings Bank Act and consistent with the safe and sound opera-
tion of the institution. 

(b) An examination under this section may be performed 
jointly or in conjunction with an examination by the saving bank's 
appropriate federal banking agency. The Commissioner may accept 
an examination made by such federal banking agency in lieu of an 
examination pursuant to this section. 

§75.227. Bylaws. 
(a) The bylaws of a savings bank must contain sufficient pro-

visions to govern the institution in accordance with the Texas Savings 
Bank Act, the Texas Business Organizations Code, and other applicable 
laws, rules and regulations, or the certificate of formation. Bylaws may 
contain a provision which permits such bylaws to be adopted, amended, 
or repealed by either a majority of the shareholders or a majority of the 
board. Bylaw amendments may not take effect before being filed with 
and approved by the Commissioner in accordance with §75.123 of this 
title (relating to Certificate of Formation or Bylaws Amendments). 

(b) A savings bank is specifically authorized to adopt in its by-
laws a provision which limits the liability of directors as contained in 
the Texas Business Organizations Code to the same extent permitted 
under state law for banks and savings and loan associations. Such by-
law provision is optional and within the discretion of the savings bank. 

(c) Other optional bylaws may be adopted by a state savings 
bank with the approval of the Commissioner obtained in accordance 
with §75.123 of this title (relating to Certificate of Formation or Bylaws 
Amendments). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203168 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 3. CAPITAL AND CAPITAL 
OBLIGATIONS 
7 TAC §§75.231 - 75.234 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 

to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 7 TAC §75.231 and §75.232 
are proposed under the authority of, and to implement, Finance 
Code: §92.052(b); §92.053(b); §92.054; §92.102; §92.203; and 
§96.002(a)(1) and (11). 7 TAC §75.233 is also proposed under 
the authority of, and to implement, Finance Code: Chapter 96, 
Subchapter C; and §96.002(a)(1) and (11). 7 TAC §75.234 is 
also proposed under the authority of, and to implement, Finance 
Code: §93.004(b); and §96.002(a)(11). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.231. Capital Requirements. 

(a) Unless the context clearly indicates otherwise, when used 
in this division, "Capital" for a savings bank includes (as applicable) the 
amount of its issued and outstanding common stock, preferred stock (to 
the extent such preferred stock may be considered a part of the savings 
bank's capital under GAAP) plus any retained earnings and additional 
paid-in capital as well as such other items as the Commissioner may 
approve in writing for inclusion as capital. 

(b) Minimum capital requirement. Each savings bank must 
maintain capital at levels that are required for institutions whose ac-
counts are insured by the FDIC. 

§75.232. Increase or Decrease of Minimum Capital Requirements. 
(a) The Commissioner may increase or decrease the minimum 

capital requirement set forth in this chapter upon written request by a 
savings bank or by supervisory directive if the Commissioner deter-
mines that: 

(1) the savings bank's failure to meet the minimum capital 
requirement, if applicable, is not due to unsafe and unsound practices 
in the conduct of the affairs of the savings bank, a violation of any 
provision of the certificate of formation or bylaws of the savings bank, 
or a violation of any law, rule, or supervisory action applicable to the 
savings bank or any condition that the Commissioner has imposed on 
the savings bank by written order or agreement; 

(2) the savings bank is well managed. In determining 
whether the savings bank is well managed, the Commissioner may 
consider: 

(A) management's record of operating the savings bank; 

(B) management's record of compliance with laws, reg-
ulations, directives, orders, and agreements; 

(C) management's timely recognition and correction of 
regulatory violations, unsafe and unsound practices, or other weak-
nesses identified through the examination or supervisory process; 

(D) management's ability to operate the savings bank in 
changing economic conditions; and 

(E) such other factors as the Commissioner may deem 
necessary to properly evaluate the quality of the savings bank's man-
agement; and 

(3) the savings bank has submitted a plan acceptable to the 
Commissioner for restoring capital within a reasonable period of time. 
Such plan must describe the means and schedule by which capital will 
be increased. The plan must also specifically address restrictions on 
dividend levels; compensation of directors, executive officers, or in-
dividuals having a controlling interest; asset and liability growth; and 
payment for services or products furnished by affiliated persons. The 
plan must provide for improvement in the savings bank's capital on a 
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continuous or periodic basis from earnings, capital infusions, liability 
and asset shrinkage, or any combination thereof. A plan that projects 
no significant improvement in capital until near the end of the waiver 
or variance period or that does not appear to the Commissioner to be 
reasonably feasible will not be acceptable. The Commissioner may re-
quire modification of the savings bank's plan in order for the institution 
to receive or to continue to receive such waiver or variance. 

(b) Progress Reports. Any savings bank which receives an in-
crease or decrease of its minimum capital requirement from the Com-
missioner must file quarterly progress reports regarding compliance 
with its capital plan. The Commissioner may require more frequent 
reports. Any contemplated action that would represent a material vari-
ance from the plan that must be submitted to the Commissioner for 
approval. 

(c) With respect to the granting of any waiver or variance of 
the minimum capital requirement, the Commissioner may impose any 
condition, limitation, or restriction on such increase or decrease as the 
Commissioner may deem necessary to ensure compliance with law and 
regulations and to prevent unsafe and unsound practices. 

(d) The Commissioner may withdraw or modify any increase 
or decrease granted pursuant to this section if: 

(1) the savings bank fails to comply with its capital plan; 

(2) the increase or decrease was granted contingent upon 
the occurrence of events that do not subsequently occur; 

(3) the savings bank undergoes a change of control or a ma-
terial change in management that was not approved by the Commis-
sioner; 

(4) the savings bank engages in practices inconsistent with 
achieving its minimum capital requirement; 

(5) information is discovered that was not made available 
to the Commissioner at the time that the increase or decrease was 
granted and that indicates that the increase or decrease should not have 
been granted; 

(6) the savings bank engages in unsafe and unsound prac-
tices, violates any provision of its certificate of formation or bylaws, 
or violates any law, rule, or supervisory order applicable to the savings 
bank or any condition that the Commissioner has imposed upon the 
savings bank by written order or agreement; or 

(7) the savings bank fails to submit the reports required by 
this section. 

§75.233. Business Plans. 

(a) All savings banks whose operations are considered by the 
Commissioner unsafe or unsound or that have total capital less than 
the amount required under §75.231 of this title (relating to Capital Re-
quirements) or §75.232 of this title (relating to Increase or Decrease 
of Minimum Capital Requirements) must develop a business plan and 
have such business plan available for review by the examiners. The 
period covered by the business plan must be at least 1 year, but may be 
for so long as the Commissioner may require. 

(b) The savings bank's business plan will be reviewed to de-
termine its continued viability in accordance with current economic 
conditions and approved or revised, as determined by its board, at least 
annually. 

§75.234. Joint Issuance of Capital Obligations. 

Joint Issuance of Capital Obligations. On the same terms and condi-
tions as stated in §75.171 of this title (relating to Capital Notes and 
Debentures), a savings bank may, by resolution of its board and with 

prior approval of the Commissioner, join other savings banks in the 
joint issuance of capital notes, debentures, bonds, or other secured or 
unsecured capital obligations. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203169 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 4. HOLDING COMPANIES 
7 TAC §§75.241 - 75.245 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 7 TAC §§75.241 - 75.246 are 
also proposed under the authority of, and to implement, Finance 
Code: §96.002(a)(11) and (15); and §97.002. 7 TAC §75.241 is 
also proposed under the authority of, and to implement, Finance 
Code §97.002. 7 TAC §75.242 is further proposed under the 
authority of, and to implement, Finance Code §97.004. 7 TAC 
§75.243 is further proposed under the authority of, and to 
implement, Finance Code §97.005. 7 TAC §75.244 is further 
proposed under the authority of, and to implement, Finance 
Code §97.006. 7 TAC § 75.245 is further proposed under 
the authority of, and to implement, Finance Code §97.007. 7 
TAC §75.246 is further proposed under the authority of, and to 
implement, Finance Code §97.003. 7 TAC §75.247 is further 
proposed under the authority of, and to implement, Finance 
Code Chapter 98, Subchapter B. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.241. Reports. 

Each holding company and each subsidiary of a holding company, 
other than a savings bank, must file with the Commissioner reports 
required by the Commissioner. The reports must be made under oath 
and must be in the form and for the periods prescribed by the Commis-
sioner. Each report must contain information concerning the operations 
of the holding company and its subsidiaries as the Commissioner may 
require. A holding company must file with the Commissioner copies of 
any filings, documents, statements, or reports required to be filed with 
the appropriate federal banking agency, unless such filing, document, 
statement, or report is publicly available. 

§75.242. Books and Records. 

Each holding company must maintain books and records as may be pre-
scribed by the Commissioner. The records must be created and main-
tained in accordance with the requirements of §75.221 of this title (re-
lating to Books and Records), pertaining to savings banks. 

§75.243. Examinations. 
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Each holding company and each subsidiary of a holding company is 
subject to examinations as the Commissioner may prescribe. The hold-
ing company must pay the cost of an examination. The confidential-
ity provisions of Finance Code §96.356 apply to an examination per-
formed in accordance with this section, however, the Commissioner 
may furnish examination and other reports to any appropriate govern-
mental department, agency, or instrumentality of this state, another 
state, or the United States. For purposes of this section, the Commis-
sioner, to the extent deemed feasible, may use reports filed with or ex-
aminations made by appropriate federal agencies or regulatory author-
ities of other states. 

§75.244. Agent for Service of Process. 
The Commissioner may require a holding company or a person other 
than a corporation connected with a holding company to execute and 
file a prescribed form of irrevocable appointment of agent for service 
of process. 

§75.245. Release from Registration. 
The Commissioner at any time, on the Commissioner's own motion 
or on written request, may release a registered holding company from 
a registration made by the company if the Commissioner determines 
that the company no longer controls a savings bank. If released, the 
savings bank associated with the holding company must maintain the 
books and records of such holding company. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203170 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 5. ASSESSMENTS AND FEES 
7 TAC §75.251, §75.252 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; §16.003(c), providing that the department 
may set the amount of fees, penalties, charges, and revenues 
as necessary for the purpose of carrying out the functions of the 
department; §91.007, requiring the commission to adopt rules 
setting the amount of fees the commissioner charges, including 
fees relating to the supervision and examination of savings 
banks; and §96.002(a), authorizing the commission to adopt 
rules necessary to supervise and regulate Texas-chartered sav-
ings banks and to protect public investment in Texas-chartered 
savings banks. 7 TAC §75.252 is also proposed under the 
authority of, and to implement, Finance Code §96.055(a). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.251. Annual Assessments. 

(a) Annual assessment. All savings banks chartered under the 
laws of the state and all foreign savings banks (as defined by the Texas 
Savings Bank Act) holding a certificate of authority to do business in 
this state must pay to the department an annual assessment fee in an 

amount determined by the Commissioner as provided by subsection 
(c) of this section in accordance with the rate requirements set by the 
Finance Commission of Texas, and subject to the maximum assess-
ment rates established by subsection (d) of this section. The Depart-
ment will maintain on its website information concerning current rate 
requirements. 

(b) Payment of Assessment. The annual assessment must be 
paid in quarterly installments. Upon receipt of a written invoice from 
the department, the savings bank must pay the assessment fee by elec-
tronic/ACH payment, or by another method, if directed to do so by the 
Department. 

(c) Determination of assessment. The assessment will be de-
termined based on either the total assets, or total risk-weighted assets 
of the savings bank, whichever results in the lowest fee being assessed. 
The valuation of assets will be determined as of the close of the cal-
endar quarter immediately preceding the effective date of the assess-
ment. A savings bank's total assets or total risk-weighted assets will 
be derived from the savings bank's Federal Financial Institutions Ex-
amination Council consolidated report of condition and income (call 
report), filed in accordance with federal law. If a savings bank is not 
required by applicable federal law to disclose its total risk-weighted 
assets in the call report, the savings bank may voluntarily report to 
the Commissioner information concerning its total risk-weighted assets 
for purposes of calculating its assessment, which must be provided to 
the Commissioner in the manner and within the time prescribed by the 
Commissioner; otherwise, the assessment will be based on the savings 
bank's total assets. 

(d) Maximum Assessment Rates. The assessment rates set by 
the Finance Commission of Texas may not exceed the maximum rates 
established in the following rate schedule: 
Figure: 7 TAC §75.251(d) 

§75.252. Fee for Special Examination. 
(a) A special examination is one that is conducted outside the 

context of a savings bank's annual examination and includes, but is not 
limited to, examinations of a savings bank holding company, interstate 
branches of savings banks in Texas as the host state, and a savings 
bank's affiliates and third-party service providers. The savings bank or 
other regulated entity that is the subject of the special examination is 
subject to a fee and liable for the Department's costs as provided by this 
section in order to recoup the salary expense of the examiner(s) plus a 
proportionate share of Department overhead allocable to the special 
examination, and the actual costs by the examiner in conducting the 
special examination. 

(b) The fee for a special examination under this section will be 
calculated at a rate not to exceed $75 per examiner per hour. The entity 
that is the subject of the examination must also pay to the Department 
an amount for actual travel expenses and costs incurred by the Depart-
ment's examiner(s), including mileage, public transportation, food, and 
lodging. The Commissioner, in his or her sole discretion, may lower 
the applicable rate for the examination fee or waive, in whole or in part, 
any fees or costs chargeable in accordance with this section. 

(c) In connection with an examination under this section, the 
regulated entity or other legally responsible party (including the sav-
ings bank, with respect to affiliates and third-party service providers) 
must pay the examination fee and costs incurred as provided by this 
section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
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TRD-202203171 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 6. COMPLAINT PROCEDURES 
7 TAC §75.261 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. This proposal is also made 
under the authority of, and to implement, Finance Code: Chap-
ter 96, Subchapter C; §96.002(a)(11); and §96.054. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.261. Savings Bank Complaint Notes 

(a) Definitions. 

(1) Privacy notice means any notice which a state savings 
bank gives regarding a consumer's right to privacy, regardless of 
whether it is required by a specific state or federal law or given 
voluntarily. 

(2) Required notice means a notice in a form set forth or 
provided for in subsection (b)(1) of this section. 

(b) Notice of how to file complaints. 

(1) In order to let its consumers know how to file com-
plaints, state savings banks must use the following notice: The (name 
of state savings bank) is chartered under the laws of the State of Texas 
and by state law is subject to regulatory oversight by the Department 
of Savings and Mortgage Lending. Any consumer wishing to file a 
complaint against the (name of state savings bank) should contact 
the Department of Savings and Mortgage Lending through one of the 
means indicated below: In Person or by Mail: 2601 North Lamar 
Boulevard, Suite 201, Austin, Texas 78705-4294, Phone: (877) 
276-5550, Fax: (512) 936-2003, or through the Department's website 
at www.sml.texas.gov. 

(2) A required notice must be included in each privacy no-
tice that a state savings bank sends out. 

(3) Regardless of whether a state savings bank is required 
by any state or federal law to give privacy notices, each state savings 
bank must take appropriate steps to let its consumers know how to 
file complaints by giving them the required notice in compliance with 
paragraph (1) of this subsection. 

(4) The following measures are deemed to be appropriate 
steps to give the required notice: 

(A) In each area where a state savings bank conducts 
business on a face-to-face basis, the required notice, in the form speci-
fied in paragraph (1) of this subsection, must be conspicuously posted. 
A notice is deemed to be conspicuously posted if a customer with 20/20 
vision can read it from the place where he or she would typically con-
duct business or if it is included on a bulletin board, in plain view, on 
which all required notices to the general public (such as equal hous-

ing posters, licenses, Community Reinvestment Act notices, etc.) are 
posted. 

(B) For customers who are not given privacy notices, 
the state savings bank must give the required notice when the customer 
relationship is established. 

(C) The required notice must be posted on each website 
of the savings bank that is accessible by the public and either used to 
conduct banking activities or from which the savings bank advertises 
to solicit such business. The required notice is deemed to be conspic-
uously posted on a website when it is displayed on the initial or home 
page of the website (typically the base-level domain name) or is other-
wise contained in a linked page with the link to such page prominently 
displayed on such initial or home page. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203172 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

SUBCHAPTER D. LOANS, INVESTMENTS, 
SAVINGS, AND DEPOSITS 
DIVISION 1. AUTHORIZED LOANS AND 
INVESTMENTS 
7 TAC §§75.301 - 75.309 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public invest-
ment in Texas-chartered savings banks. This proposal is also 
made under the authority of, and to implement, Finance Code 
§96.002(a)(16). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.301. Definitions. 
As used in this division, the following words and terms are assigned 
the following meanings, unless the context clearly indicates otherwise. 

(1) Commercial real estate--Land on which structures or 
improvements do not qualify the property as residential real estate are 
located. 

(2) Home--A structure designed and used as a residence by 
one family, or a structure designed and used for occupancy for one to 
four family units. The term also includes common areas around town 
houses or condominium units which are incidental to ownership of the 
residence. 

(3) Home improvement loan--Any loan made for the 
improvement, maintenance, repair, modernization, or equipment of a 
home. 
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(4) Interim construction loan--A loan made to finance the 
improvement of or the building of residential or commercial structures 
on developed building sites, and may include the acquisition of such 
developed building sites. This term does not include home improve-
ment loans. 

(5) Manufactured home--A structure, transportable in one 
or more sections, which in the traveling mode is 8 feet or more in width 
or and 40 feet or more in length, or when erected on site, is 400 or more 
square feet, and which is built on a permanent chassis and designed to 
be used as a dwelling with or without a permanent foundation when 
connected to the required utilities, and includes the plumbing, heating, 
air conditioning, and electrical systems. 

(6) One borrower--Any person or entity that is, or that upon 
the making of a loan will become, obligor on a loan or guarantor of a 
loan; nominees of such obligor; all persons, trusts, syndicates, partner-
ships, and corporations of which such obligor is a nominee, a benefi-
ciary, a member, a general partner, a limited partner owning an interest 
of 10% or more (based on the value of their contribution), or a record or 
beneficial stockholder owning 10% or more of the capital stock; and if 
such obligor is a trust, syndicate, partnership, or corporation, all trusts, 
syndicates, partnerships, and corporations of which any beneficiary, 
member, general partner, limited partner owning an interest of 10% 
or more, or record or beneficial stockholder owning 10% or more of 
the capital stock, is also a beneficiary, member, general partner, lim-
ited partner owning an interest of 10% of more, or record or beneficial 
stockholder owning 10% or more of the capital stock of such obligor. 
In the case of a loan that has been assumed by a third party with the con-
sent of the lending institution, the former debtor will not be deemed an 
obligor. 

(7) Personal property--Tangible and intangible property 
that is not real property, including the following items as defined in the 
Texas Business and Commerce Code: consumer goods, equipment, 
farm products, inventory, accounts, instruments, chattel paper, docu-
ments, general intangibles, cash proceeds, and non-cash proceeds. 

(8) Residential real estate--Land on which a house, a home, 
or an apartment house is located, including combinations of farm resi-
dences and commercial farm real estate. 

(9) Unimproved real estate--Land which has no substantial 
improvements or utilities. All other real estate will be considered either 
residential real estate or commercial real estate. 

§75.302. Loans Authorized. 

(a) A savings bank may originate, invest in, sell, purchase, ser-
vice, participate, or otherwise deal in (including brokerage or ware-
housing) loans or participations subject to the requirements of the Texas 
Savings Bank Act, and this subchapter, including: 

(1) residential real estate loans, including loans on the se-
curity of leasehold interests in residential real estate; 

(2) home improvement loans; 

(3) manufactured home loans,; 

(4) interim construction loans; 

(5) other real estate loans, including loans on the security 
of leasehold interest in real estate; 

(6) personal property loans; 

(7) commercial real estate loans, including loans on the se-
curity of leasehold interest in real estate; 

(8) non-real estate commercial loans; 

(9) loans fully secured by savings accounts owned or oth-
erwise pledged for or by the borrower; 

(10) unsecured loans; and 

(11) loans which are insured or guaranteed by the United 
States or any instrumentality thereof. 

(b) Parity. A savings bank may purchase or commit to pur-
chase any loan it could make if it were incorporated and operating as 
a federal savings bank domiciled in this state, so long as for each such 
transaction the savings bank complies with all applicable regulations 
governing such activities by federal savings banks. However, all such 
loans must be documented in accordance with the applicable require-
ments of this chapter. 

§75.303. Non-Real Estate Commercial Loans. 
A savings bank may lend and invest not more than 40% of its total 
assets in non-real estate commercial loans for business, corporate, or 
agricultural purposes. The amount of each letter of credit or other un-
funded commitment to make a non-real estate commercial loan must 
be included in computing this limitation. 

§75.304. Unsecured Loans. 
(a) A savings bank may make unsecured loans or purchase par-

ticipations in unsecured loans, on the terms and in amounts consistent 
with the savings bank's lending policies, subject to the limitations of 
this section. 

(b) Real estate, personal property, or interests in oil and gas 
leases may be provided as security for such loans without meeting the 
requirements of this chapter for real estate or personal property loans, 
so long as all requirements of this section are met. 

§75.305. Loan Policies and Documentation. 
(a) Policies. Each savings bank must establish written policies 

approved by its board establishing prudent credit underwriting and loan 
documentation standards. Such standards must be designed to identify 
potential safety and soundness concerns and ensure that action is taken 
to address those concerns before they pose a risk to the savings bank's 
capital. Credit underwriting standards should consider the nature of the 
markets in which loans will be made; provide for consideration, prior 
to credit commitment, of the borrower's overall financial condition and 
resources, the financial stability of any guarantor, the nature and value 
of underlying collateral, and the borrower's character and willingness 
to repay as agreed; establish a system of independent, ongoing credit 
review and appropriate communication to senior management and the 
board; take adequate account of concentration of credit risk; and are 
appropriate to the size of the savings bank and the scope of its lending 
activities. 

(b) Loan Documentation Standards. Loan documentation 
standards must be established and maintained to enable the savings 
bank to make informed lending decisions and assess risk, as necessary, 
on an ongoing basis; identify the purpose of the loan and source of 
repayment, and assess the ability of the borrower to repay the indebt-
edness in a timely manner; ensure that any claim against a borrower 
is legally enforceable; demonstrate appropriate administration and 
monitoring of a loan; and consider the size and complexity of a loan. 
The following documents are generally appropriate and can be used as 
a guideline for prudent lending; however, unless such documents are 
specifically required by other state and federal statutes or regulations, 
there may be alternative documents equally suitable in satisfying the 
safety and soundness intent of this section which the savings bank 
may substitute and still address the safety and soundness concern: 

(1) an application for the loan, signed and dated by the bor-
rower or their agent (and if the borrower is a corporation, a board reso-
lution authorizing the loan), which discloses the purpose for which the 
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loan is sought, the identity of the security property, and the source of 
funds which will be used to repay the loan; 

(2) a statement signed by the borrower or their agent, or a 
copy of the executed contract, disclosing the actual price at which the 
security is being purchased by the borrower, if the loan is made for the 
purpose of financing the purchase of the security for the loan; 

(3) current financial statements signed by the borrower and 
all guarantors and/or current documented credit reports disclosing the 
financial ability of the borrower and guarantors (a current financial 
statement is as of a date within 180 days before the application is filed) 
together with written certification by the borrower and guarantors that 
no material adverse changes in financial condition have occurred since 
the financial statement was prepared; 

(4) a loan approval sheet (which may be part of the loan 
application form) indicating the amount and terms of the loan, the date 
of loan approval, by whom approved, the signatures of the persons 
approving the loan, any conditions of approval, and verifying that the 
persons approving the loan have confirmed applicable limitations on 
loans to one borrower for purposes of Finance Code §94.001 are met; 

(5) a loan disbursement statement or other documentation, 
indicating the date, amount, and ultimate recipient of every disburse-
ment of the proceeds of such loan (this requirement is not met by show-
ing one or more disbursements to a title company or other escrow agent, 
but for a construction loan, this requirement may be met by document-
ing bona fide construction draw disbursements to the general contractor 
of the project, upon their completion of an affidavit stating that all bills 
for labor and materials have been paid as of the date of the disburse-
ment); 

(6) a loan settlement statement, indicating in detail the ex-
penses, fees, and charges the borrower or borrowers have paid in con-
nection with such loan; 

(7) the promissory note or notes containing the borrower's 
obligation to repay duly executed by the borrower and all guaranty 
agreements duly executed by the guarantors (a copy of the note or notes 
may be kept in the loan file, if the original notes are stored for safekeep-
ing in another location at the savings bank); 

(8) the original mortgage, deed of trust, or other instrument 
creating or constituting the lien securing the loan; 

(9) for real estate loans, an attorney's opinion letter based 
on an abstract of title, or a policy of title insurance, or binder of same, 
issued by a title company authorized to insure titles in the state in which 
the security for the loan is located, showing that the lien securing such 
loan meets the applicable requirements of this chapter for liens securing 
the loan in question; 

(10) evidence that the insurable improvements of the real 
estate are insured against loss by a fire and extended coverage policy or 
its equivalent issued by an insurance company authorized to do busi-
ness in the state in which the real estate security is located and naming 
the savings bank as a co-insured, as its interest may appear; 

(11) for real estate loans, an appraisal or evaluation com-
pleted in accordance with the requirements of 12 C.F.R. §323.1, et seq.; 

(12) for personal property loans, a detailed explanation of 
how the savings bank arrived at the appraised or market value of the 
security property; 

(13) any loan agreement or other ancillary documents re-
lating to the loan; and 

(14) any documents required by the Texas Credit Title (Fi-
nance Code §301.001 et seq.). 

(c) Unsecured Loans. Documentation guidelines for unse-
cured loans under this chapter would generally include the documents 
in subsection (b)(1) and (3) - (7) of this section. 

(d) Loan documentation which meets the documentation re-
quirements of the applicable agency meets the requirements of this sec-
tion for any loan of which at least 80% of the principal is guaranteed 
by the United States or any agency or instrumentality thereof. 

(e) Closing Agent. A savings bank may designate as escrow 
agent an attorney or a title company, either of which must be duly li-
censed in the state where the transaction is closed. However, where an 
escrow agent is used, all original documents must be forwarded to the 
savings bank within 5 business days after closing, or immediately after 
recording, for those documents which require filing of record. 

(f) Permanent Loan File Requirements. 

(1) Loan documentation must be in the possession of the 
savings bank or an escrow agent designated by the savings bank be-
fore funding, together with a signed certification by an officer or em-
ployee that the loan documentation was complete before funding and 
such documents and records must be placed in one permanent loan file 
immediately upon receipt by the savings bank. 

(2) The permanent loan file required by this section must 
be located at an office of the savings bank. Duplicate loan files or other 
files containing loan documentation not required by this rule may be 
maintained at the savings bank's discretion. Files for loans which are 
fully secured by accounts at the savings bank may be maintained at the 
office where the loan was originated. 

(3) The permanent loan file must contain evidence that the 
savings bank obtained the prompt recording in the proper records of 
every mortgage, deed of trust, or other instrument creating, constituting 
or transferring any lien securing in whole or part any loan made under 
this chapter, or the savings bank's interest therein. This requirement 
does not apply to loan participations purchased by the savings bank. 

(4) Where the proceeds of a loan are disbursed over the 
term of the loan in the form of draws by the borrower, the documenta-
tion supporting each draw must be part of the permanent file. 

(5) When a savings bank purchases whole loans or partici-
pations in loans, it must cause the assignment or transfer of its interest 
in the liens securing such loans to be in recordable form and maintained 
in the permanent file. If such loans are serviced by others, the servicing 
agreement must be a part of the permanent file. The savings bank must 
obtain a certification from the seller of the loan or participation that the 
seller is in possession of all documents required by this section. 

(g) The records of the savings bank must reflect that the board 
has by appropriate resolution established procedures for the approval 
of all loans, loan commitments or letters of credit made by the savings 
bank and specifically fixing the authority and responsibility for pre-
liminary loan approval by officers and employees of the savings bank. 
Loans originating in branch offices, loan offices, or agencies must be 
approved in the same manner as loans originating in the principal of-
fice. 

(h) A savings bank must maintain a register of all outstanding 
loan commitments, including commitments to purchase loans or par-
ticipations, containing the name and address of the customer to whom 
the commitment is made, dollar amount of the commitment, and a sum-
mary of all material terms of the commitment, with a description of any 
written documents evidencing the loan commitment. 

§75.306. Loans to and Transactions with Officers, Directors, Affili-
ated Persons, and Employees. 
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All transactions, including loans, involving officers, directors, affili-
ated persons, controlling persons or employees are subject to the re-
quirements of Federal Reserve Board Regulations O and W, which sec-
tions are hereby incorporated by reference. The Department will mon-
itor and enforce compliance with such provisions. 

§75.307. Letters of Credit. 

A savings bank may issue letters of credit in accordance with the terms 
and conditions of the Uniform Commercial Code of the State of Texas 
and the Uniform Customs and Practice for Documentary Credits, sub-
ject to the following requirements. 

(1) The savings bank must maintain a letter of credit regis-
ter containing name of customer, address, amount of credit extended, 
and identifying number. 

(2) Each letter of credit must conspicuously state that it is 
a letter of credit or must be conspicuously entitled as such. 

(3) The savings bank's undertaking must contain a speci-
fied expiration date or be for a definite term and must be limited in 
amount. 

(4) The savings bank's obligation to pay arises only upon 
presentation of a draft and other documents as specified in the letter 
of credit and there is no obligation on the part of the savings bank to 
determine questions of fact or law at issue between the account party 
and the beneficiary. 

(5) The savings bank must obtain an unqualified obligation 
from its customer to reimburse it for payments made under the letter of 
credit. 

(6) The amount of each letter of credit must be included 
in the aggregation of loans subject to the limitations of this chapter 
relating to the loans to one borrower for purposes of Finance Code 
§94.001. 

(7) Each letter of credit's terms is subject to the limitations 
and documentation requirements to the same extent as if it were a loan 
made under this chapter. 

(8) An appropriate fee may be collected for each letter of 
credit issued. 

§75.308. Investment in Securities. 

(a) A savings bank is deemed to have power to invest in obliga-
tions of, or guaranteed as to principal and interest by, the United States 
or this state; in stock of a federal home loan bank of which it is eligi-
ble to be a member, and in any obligations or consolidated obligations 
of any federal home loan bank or banks; in stock or obligations of the 
FDIC; in stock or obligations of a national mortgage association cre-
ated by federal law or any successor or successors thereto; in demand, 
time, or savings deposits with any bank or trust company the deposits 
of which are insured by the Federal Deposit Insurance Corporation; in 
stock or obligations of any corporation or agency of the United States or 
this state, or in deposits therewith to the extent that such corporation or 
agency assists in furthering or facilitating the savings bank's purposes 
or power; in demand, time, or savings deposits of any financial institu-
tion the deposits of which are insured by the FDIC; in bonds, notes, or 
other evidences of indebtedness which are a general obligation of any 
city, town, village, county, school district, or other municipal corpora-
tion or political subdivision of this state; and in such other securities or 
obligations approved by the Commissioner. 

(b) A savings bank investing in securities under this section 
must insure that the securities are delivered to the savings bank, or for 
the savings bank's account to a custodial agent or trustee designated by 
the savings bank, within 3 business days after paying for or becoming 

obligated to pay for the securities. The savings bank may employ as 
custodial agent or trustee a federal home loan bank, a federal reserve 
bank, a bank the accounts of which are insured by the Federal Deposit 
Insurance Corporation, any savings and loan association legally exer-
cising trust powers and the accounts of which are insured by the Federal 
Deposit Insurance Corporation, or such other trust company approved 
in advance by the Commissioner. When employing any of the forego-
ing entities as trustee or custodial agent to accept delivery of the secu-
rities, the savings bank must insure that it receives a custodial or trust 
receipt for the securities within 3 business days of the delivery of the 
securities. 

(c) No savings bank or subsidiary thereof may invest, either 
directly or indirectly, in the stocks, bonds, notes, or other securities of 
any affiliated person without the prior written approval of the Commis-
sioner. 

(d) No savings bank or subsidiary thereof may, either directly 
or indirectly, purchase securities from any affiliated person of such sav-
ings bank. 

(e) Investments in equity securities. 

(1) A savings bank or any service corporation, operating 
subsidiary, or finance subsidiary of a savings bank may not invest in 
stock or equity securities unless the securities qualify as investment 
grade securities. Additionally, no savings bank may invest in stock 
or equity securities unless the securities are eligible investments for 
federal savings banks. 

(2) The limitations of paragraph (1) of this subsection do 
not apply to equity securities: 

(A) issued by any United States government-sponsored 
corporation including the Federal National Mortgage Association, the 
Federal Home Loan Mortgage Corporation, and the Student Loan Mar-
keting Association; or 

(B) issued by a service corporation, an operating sub-
sidiary, or a finance subsidiary of the savings bank. 

(f) A savings bank may be a member of the Federal Home 
Loan Bank System and/or Federal Reserve System and is specifically 
authorized to invest in such Federal Home Loan Bank and Federal Re-
serve Bank stock. 

§75.309. Investment in Banking Premises and Other Real Estate 
Owned. 

(a) A savings bank may not, without prior written consent of 
the Commissioner, invest an amount in excess of its capital in fixed 
assets, including land, improvements, furniture and fixtures, and other 
depreciable assets, and capital leases. 

(b) A savings bank may not acquire real estate, other than its 
domicile, except in satisfaction or partial satisfaction of indebtedness, 
or in the ordinary course of the collection of loans and other obligations 
owing the savings bank, or for the use of the bank in future expansion 
of its banking facilities. 

(c) Real estate acquired for the future expansion of a savings 
bank's facilities not improved and occupied as banking facilities within 
5 years from the date of its acquisition must be sold or otherwise dis-
posed of. Existing bank facilities must be sold or otherwise disposed of 
within 5 years of the date the real estate ceases to be used for banking 
purposes. The Commissioner may, for good cause shown, grant an ex-
tension of time for the sale or disposition of the real estate, as described 
in this subsection. 

(d) Real estate acquired in satisfaction or partial satisfaction of 
indebtedness, or in the ordinary course of the collection of loans and 

47 TexReg 5212 September 2, 2022 Texas Register 



other obligations owing the savings bank may be held by a savings bank 
for no more than 5 years, unless the Commissioner extends in writing 
the holding period for such property. 

(e) Subject to subsection (f) of this section, when real estate 
is acquired in accordance with subsection (d) of this section, a savings 
bank must substantiate the market value of the real estate by obtaining 
an appraisal within 90 days of the date of acquisition. An evaluation 
may be substituted for an appraisal if the recorded book value of the 
real estate is $500,000 or less. The Commissioner may, for good cause 
shown, grant an extension of time for obtaining an appraisal or evalu-
ation (as appropriate), as described in this subsection. 

(f) An additional appraisal or evaluation is not required when 
a savings bank acquires real estate in accordance with subsection (d) 
of this section, if a valid appraisal or appropriate evaluation was made 
in connection with the real estate loan that financed the acquisition of 
the real estate and the appraisal or evaluation is less than 1 year old. 

(g) An evaluation must be made on all real estate acquired in 
accordance with subsection (d) of this section at least once a year. An 
appraisal must be made at least once every 3 years on real estate with 
a recorded book value in excess of $500,000. 

(h) Notwithstanding any other provision of this section, the 
Commissioner may require an appraisal of real estate if the Commis-
sioner considers an appraisal necessary to address safety and soundness 
concerns. 

(i) An appraisal or evaluation made in accordance with this 
section must be performed in accordance with the standards described 
by the Federal Deposit Insurance Corporation in 12 C.F.R., Part 323, 
Subpart A or the Federal Reserve System in 12 C.F.R., Part 225, Sub-
part G, as applicable. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203173 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 2. SUBSIDIARIES 
7 TAC §§75.321, 75.323 - 75.326 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public invest-
ment in Texas-chartered savings banks. This proposal is also 
made under the authority of, and to implement, Finance Code 
§96.002(a)(16)(Q). 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.321. Investment in and Divestiture of Subsidiaries. 

(a) A savings bank may, only after prior written approval of 
the Commissioner, invest in a subsidiary. 

(b) Subsequent to obtaining approval for its initial investment 
and activity, a subsidiary may not engage in additional or substitute 
activities without the prior written approval of the Commissioner. 

(c) A savings bank may, with prior written approval of the 
Commissioner, divest itself of a subsidiary or merge or consolidate the 
subsidiary with another company if the Commissioner finds that the 
terms and conditions of the transaction are in the best interests of the 
savings bank. 

§75.323. Authorized Subsidiary Investments. 

(a) Activities of a subsidiary must consist of one or more of 
the following: 

(1) loan origination, purchasing, selling, and servicing; 

(2) acquisition of unimproved real estate lots and other 
unimproved real estate for the purpose of prompt development and 
subdividing; 

(3) purchasing, selling, owning, renting, leasing, manag-
ing, subdividing, improving, operating for income, or otherwise deal-
ing in and with real property, whether improved or unimproved (ex-
cluding any investment of any nature in an oil and gas drilling venture, 
whether such investment be in the stock of a corporate entity or in the 
partnership or joint venture interest of any entity making purchases or 
investments in oil and gas drilling ventures); 

(4) acquisition of improved residential real estate and mo-
bile home lots to be held for sale or rental; 

(5) acquisition of improved residential real estate for re-
modeling, rehabilitation, modernization, renovation, or demolition and 
rebuilding for sale or for rental; 

(6) maintenance and management of rental real estate; 

(7) serving as real estate brokers; 

(8) serving as insurance broker or agent; 

(9) engaging in or owning an interest in insurance compa-
nies engaged in the property, casualty, fire and marine, life, health and 
accident, title, fidelity, guaranty, and surety insurance business; 

(10) serving in the capacity of trustee under deeds of trust 
or escrow agent; 

(11) preparation of state and federal tax returns for the sav-
ings bank's accountholders and/or borrowers; 

(12) acquisition, maintenance, and management of real es-
tate to be used for savings bank offices and related facilities; 

(13) investing in obligations of, or guaranteed as to princi-
pal and interest by, the United States or this state, and in bonds, notes, 
or other evidences of indebtedness which are a general obligation of 
any city, town, village, county, school district, or other municipal cor-
poration or political subdivision of this state; 

(14) investing in venture capital through small business in-
vestment corporations; and 

(15) other activities which may be approved by the Com-
missioner. 

(b) A subsidiary may not, without prior approval of the Com-
missioner, invest in the stock of any savings and loan association or 
savings bank. 
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(c) A subsidiary may not receive payments on new or estab-
lished savings accounts or pay out withdrawals of monies from savings 
accounts, and may not perform any duties for the savings bank other 
than those specifically authorized in this section. 

(d) The savings bank must maintain the originals of all doc-
uments relating to the activities of its subsidiaries that do not require 
prior approval by the Commissioner, which documents must be made 
available at all times to state and federal supervisory authorities for ex-
amination and review. 

§75.324. Subsidiary Operations. 
(a) The savings bank must obtain prior written approval of the 

Commissioner for the establishment and location of the home office, 
and any branch office, agency office, or any other office or facility of 
the subsidiary, and for any change of name of the subsidiary. 

(b) A verified copy of all contracts, instruments, joint ven-
tures, and partnership agreements and financing arrangements of the 
subsidiary investments must be furnished to the savings bank within 
30 days from date of execution. 

(c) The subsidiary must furnish, at the expense of the sub-
sidiary or parent savings bank or its holding company, an independent 
appraiser's report or other expert opinion as determined to be necessary 
by the Commissioner for the purpose of establishing the value of any 
investments made by the subsidiary. 

(d) Each subsidiary must maintain fidelity bond coverage with 
an acceptable bonding company in an amount that adequately protects 
the subsidiary from such loss. Coverage as an additional insured entity 
under a fidelity bond of the parent savings bank or its holding company 
may satisfy this requirement. 

(e) All directors of the savings bank and subsidiary must fur-
nish affidavits fully disclosing any direct or indirect interest they may 
have in each investment made by the corporation. 

(f) Each subsidiary must maintain books and records as may 
be prescribed by the Commissioner. The records must be created and 
maintained in accordance with the requirements of §75.221 of this title 
(relating to Books and Records), pertaining to savings banks. 

§75.325. Subsidiary Investment and Debt Limitation. 
Investment in subsidiaries is deemed to include investment in the sub-
sidiary's capital stock, paid-in capital, subordinated debentures, unse-
cured loans, advances, contingencies, and other obligations (excluding 
secured conforming loans), and may not, in the aggregate, exceed 10% 
of the savings bank's total assets without prior approval. 

§75.326. Operating Subsidiaries. 
A savings bank is authorized to invest in operating subsidiaries, the 
activities of which are exclusively limited to activities which could be 
conducted directly by the parent savings bank. Because an operating 
subsidiary is limited to activities that could otherwise be conducted di-
rectly by the savings bank, operating subsidiary investment is not lim-
ited by the percentage of assets or dollar amount restrictions applicable 
to subsidiary corporations as set forth in §75.325 of this title (relating 
to Subsidiary Investment and Debt Limitation). Notwithstanding this 
exclusion, all other provisions of this chapter applicable to a subsidiary 
apply equally to an operating subsidiary. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203175 

Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

DIVISION 3. SAVINGS AND DEPOSITS 
7 TAC §75.331, §75.332 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; §59.310, requiring the commission to adopt 
rules to implement Finance Code Chapter 59, Subchapter D; 
and §96.002(a), authorizing the commission to adopt rules 
necessary to supervise and regulate Texas-chartered savings 
banks and to protect public investment in Texas-chartered 
savings banks. This proposal is also made under the authority 
of, and to implement Finance Code Chapter 59, Subchapter D. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§75.331. User Safety at Unmanned Teller Machines. 

(a) Definitions. Words and terms used in this subchapter that 
are defined in the Finance Code §59.301, have the same meanings as-
signed by such section. 

(b) Measurement of candle foot power. For purposes of mea-
suring compliance with the Finance Code §59.307, candle foot power 
should be determined under normal, dry weather conditions, without 
complicating factors such as fog, rain, snow, sand or dust storm, or 
other similar condition. 

(c) Leased premises. 

(1) Noncompliance by Landlord. Pursuant to the Finance 
Code, §59.306, the landlord or owner of property is required to comply 
with the safety procedures of the Finance Code, Chapter 59, Subchap-
ter D, if an access area or defined parking area for an unmanned teller 
machine is not controlled by the owner or operator of the unmanned 
teller machine. If an owner or operator of an unmanned teller machine 
on leased premises is unable to obtain compliance with safety proce-
dures from the landlord or owner of the property, the owner or operator 
must notify the landlord in writing of the requirements of the Finance 
Code Chapter 59, Subchapter D, and of those provisions for which the 
landlord is in noncompliance. 

(2) Enforcement. Noncompliance with safety procedures 
required by the Finance Code Chapter 59, Subchapter D, by a land-
lord or owner of property after receipt of written notification from the 
owner or operator constitutes a violation of the Finance Code Chapter 
59, Subchapter D, which may be enforced by the Texas Attorney Gen-
eral. 

(d) Safety Evaluations. 

(1) The owner or operator of an unmanned teller machine 
must evaluate the safety of each machine on a periodic basis no less 
frequently than annually. 

(2) The scope of the safety evaluation must include, at a 
minimum, the factors identified in Finance Code §59.308. 

(3) The owner or operator of the unmanned teller machine 
may provide the landlord or owner of the property with a copy of the 
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safety evaluation if an access area or defined parking area for an un-
manned teller machine is not controlled by the owner or operator of 
the machine. 

(e) Notice. An issuer of access devices must furnish its cus-
tomers with a notice of basic safety precautions that each customer 
should employ while using an unmanned teller machine. The notice 
must be personally delivered or sent to each customer whose mailing 
address is in this state, according to records for the account to which 
the access device relates, and may be included with other disclosures 
related to the access device, including an initial or periodic disclosure 
statement furnished under the Electronic Fund Transfer Act (15 U.S.C. 
§1693 et seq.). The notice may be delivered electronically if permissi-
ble under Texas Business & Commerce Code §322.008. 

(1) When Notice is Required. The issuer must furnish the 
notice to its customer whenever an access device is issued or renewed. 
If the issuer furnishes an access device to more than one customer on 
the same account, the issuer is not required to furnish the notice to more 
than one of the customers. 

(2) Content of Notice. The notice of basic safety precau-
tions required by this subsection may include recommendations or ad-
vice regarding: 

(A) security at walk-up and drive-up unmanned teller 
machines, such as recommendations that the customer should: 

(i) remain aware of surroundings and exercise cau-
tion when withdrawing funds; 

(ii) inspect an unmanned teller machine before use 
for possible tampering, or for the presence of an unauthorized attach-
ment that could capture information from the access device or the cus-
tomer's personal identification number; 

(iii) refrain from displaying cash and put it away as 
soon as the transaction is completed; and 

(iv) wait to count cash until the customer is in the 
safety of a locked enclosure, such as a car or home; 

(B) protection of the customer's code or personal iden-
tification number, such as a recommendation that the customer ensure 
no one can observe entry of the customer's code or personal identifica-
tion number; 

(C) safeguarding and protection of the customer's ac-
cess device, such as a recommendation that the customer treat the ac-
cess device as if it were cash, and if the access device has an embedded 
chip, that the customer keep the access device in a safety envelope to 
avoid undetected and unauthorized scanning; 

(D) procedures for reporting a lost or stolen access de-
vice and for reporting a crime; 

(E) reaction to suspicious circumstances, such as a rec-
ommendation that a customer who observes suspicious persons or cir-
cumstances, while approaching or using an unmanned teller machine, 
should not use the unmanned teller machine at that time or, if the cus-
tomer is in the middle of a transaction, should cancel the transaction, 
take the access device, leave the area, and come back at another time, 
or use an unmanned teller machine at another location; 

(F) safekeeping and secure disposition of unmanned 
teller machine receipts; 

(G) the inadvisability of surrendering information 
about the customer's access device over the telephone or over the 
Internet, unless to a trusted merchant in a call or transaction initiated 
by the customer; 

(H) protection against unmanned teller machine fraud, 
such as a recommendation that the customer promptly review the cus-
tomer's monthly statement and compare unmanned teller machine re-
ceipts against the statement; 

(I) protection against Internet fraud, such as a recom-
mendation that the customer, if purchasing online with the access de-
vice, should end transactions by logging out of websites instead of just 
closing the web browser; and 

(J) other recommendations that the issuer reasonably 
believes are appropriate to facilitate the security of its unmanned teller 
machine customers. 

(f) Video Surveillance Equipment. Video surveillance equip-
ment is not required to be installed at all unmanned teller machines. 
The owner or operator must determine whether video surveillance or 
unconnected video surveillance equipment should be installed at a par-
ticular unmanned teller machine site, based on the safety evaluation 
required under Finance Code §59.308. If an owner or operator deter-
mines that video surveillance equipment should be installed, the owner 
or operator must provide for selecting, testing, operating, and main-
taining appropriate equipment. 

(g) Unmanned Teller Machines Located in a Bank Vestibule. 
The provisions of the Finance Code Chapter 59, Subchapter D, and this 
section are applicable to an unmanned teller machine located in a bank 
vestibule if there is 24 hour access to the vestibule from outside the 
building. 

(h) Certification of Compliance. The security officer of each 
depository must certify compliance with the Finance Code Chapter 59, 
Subchapter D, and this section on a basis no less frequently than annu-
ally. 

§75.332. Pledging of Assets to Secure Deposits of Certain Public 
Purpose Entities. 
A savings bank may pledge its assets to secure the deposits of: 

(1) the United States government or any instrumentality 
thereof; 

(2) any State or political subdivision, agency, or instrumen-
tally thereof; 

(3) any local municipality, agency, or instrumentally 
thereof; 

(4) any federally-recognized Indian tribe; or 

(5) any other entity, as required by state or federal law, or 
court order. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203176 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

CHAPTER 76. MISCELLANEOUS 
The Finance Commission of Texas (commission), on behalf of 
the Department of Savings and Mortgage Lending (department), 
proposes to repeal all existing rules sections in 7 TAC Chapter 
76, as follows: §§76.1, 76.2 - 76.7, 76.12, 76.21 - 76.26, 76.41 
- 76.47, 76.91 - 76.103, 76.105 - 76.110, and 76.122. This pro-
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posal and the rules as repealed by this proposal are referred to 
collectively as the "proposed rules." 
Explanation of and Justification for the Rules 

The existing rules under 7 TAC Chapter 75, Applications, Chap-
ter 76, Miscellaneous, and Chapter 77, Loans, Investments, 
Savings, and Deposits, implement Finance Code Title 3, Subtitle 
C, Savings Banks, and affect savings banks regulated by the 
department. 
Changes Concerning the Reorganization (Consolidation) of 
Chapters 75, 76, and 77 into Chapter 75 

When viewing the department's rules as a whole, it is somewhat 
difficult to discern which of the chapters affects savings banks 
regulated by the department, particularly when such rules are 
located alongside the eleven other chapters that affect savings 
associations and have similar titles. In consideration of the fore-
going, the department has determined that it should reorganize 
Chapters 75 - 77 by consolidating the subject matter of such 
chapters into one chapter - Chapter 75 - and renaming such 
chapter "Savings Banks." The proposed rules, if adopted, would 
repeal all existing rules in Chapter 76. 
Fiscal Impact on State and Local Government 
Antonia Antov, Director of Operations for the department, has 
determined that for the first five-year period the proposed rules 
are in effect there are no foreseeable increases or reductions in 
costs to local governments as a result of enforcing or adminis-
tering the proposed rules. Antonia Antov has further determined 
that for the first five-year period the proposed rules are in effect 
there are no foreseeable losses or increases in revenue to local 
governments as a result of enforcing or administering the pro-
posed rules. Antonia Antov has further determined that for the 
first five-year period the proposed rules are in effect there are 
no foreseeable increases or reductions in costs, or losses or in-
creases in revenue to the state overall and that would impact 
the state's general revenue fund as a result of enforcing or ad-
ministering the proposed rules. Implementation of the proposed 
rules will not require an increase or decrease in future legisla-
tive appropriations to the department because the department is 
a self-directed, semi-independent agency that does not receive 
legislative appropriations. The proposed rules will not result in 
losses or increases in revenue to the state because the depart-
ment does not contribute to the state's general revenue fund. 
Public Benefits 

Stephany Trotti, Deputy Commissioner and Director of Thrift 
Regulation for the department, has determined that for each of 
the first five years the proposed rules are in effect the public 
benefit anticipated as a result of enforcing or administering the 
proposed rules will be for the department's rules governing 
savings banks to be easier to locate by members of the public. 
Probable Economic Costs to Persons Required to Comply with 
the Proposed Rules 

Stephany Trotti, Deputy Commissioner and Director of Thrift 
Regulation for the department, has determined that for the 
first five years the proposed rules are in effect there are no 
substantial economic costs anticipated to persons required to 
comply with the proposed rules that are directly attributable to 
the proposed rules for purposes of the cost note required by 
Government Code §2001.024(a)(5) (direct costs). 
One-for-One Rule Analysis 

Pursuant to Finance Code §16.002, the department is a self-
directed semi-independent agency and thus not subject to the 
requirements of Government Code §2001.0045. 
Government Growth Impact Statement 
For each of the first five years the proposed rules are in effect, 
the department has determined the following: (1) the proposed 
rules do not create or eliminate a government program; (2) im-
plementation of the proposed rules does not require the creation 
of new employee positions; (3) implementation of the proposed 
rules does not require an increase or decrease in legislative ap-
propriations to the agency; (4) the proposed rules do not require 
an increase or decrease in fees paid to the agency; (5) the pro-
posed rules do not create a new regulation (rule requirement); 
(6) the proposed rules do expand, limit, or repeal an existing reg-
ulation (rule requirement). The proposed rules, if adopted, would 
repeal all existing rules in Chapter 76; however, in a related pro-
posal published elsewhere in this issue of the Texas Register, the 
department proposes new rules in 7 TAC Chapter 75 patterned 
after the existing rules in Chapter 76; (7) the proposed rules do 
not increase or decrease the number of individuals subject to the 
rules' applicability; and (8) the proposed rules do not positively 
or adversely affect this state's economy. 
Local Employment Impact Statement 
No local economies are substantially affected by the proposed 
rules. As a result, preparation of a local employment impact 
statement pursuant to Government Code §2001.022 is not re-
quired. 
Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities 

The proposed rules will not have an adverse effect on small or 
micro-businesses, or rural communities because there are no 
substantial economic costs anticipated to persons required to 
comply with the proposed rules. As a result, preparation of an 
economic impact statement and a regulatory flexibility analysis 
as provided by Government Code §2006.002 are not required. 
Takings Impact Assessment 
There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not 
required. 
Public Comments 

Written comments regarding the proposed rules may be submit-
ted by mail to Iain A. Berry, Deputy General Counsel, at 2601 
North Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by 
email to rules.comments@sml.texas.gov. All comments must be 
received within 30 days of publication of this proposal. 
SUBCHAPTER A. BOOKS, RECORDS, 
ACCOUNTING PRACTICES, FINANCIAL 
STATEMENTS AND RESERVES 
7 TAC §§76.1, 76.2, 76.4 - 76.7, 76.12 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
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♦ ♦ ♦ 

Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§76.1. Books and Records. 
§76.2. Accounting Practices. 
§76.4. Financial Statements; Annual Reports; Audits. 
§76.5. Misdescription of Transactions. 
§76.6. Charging Off or Setting Up Reserves against Bad Debts. 
§76.7. Examinations. 
§76.12. Bylaws. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203179 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

SUBCHAPTER B. CAPITAL AND CAPITAL 
OBLIGATIONS 
7 TAC §§76.21 - 76.26 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§76.21. Capital Requirements. 
§76.22. Increase or Decrease of Minimum Capital Requirements. 
§76.23. Business Plans. 
§76.24. Capital Notes and Debentures. 
§76.25. Provisions for Issuance of Secured or Unsecured Capital 
Obligations. 
§76.26. Joint Issuance of Capital Obligations. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203180 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

SUBCHAPTER C. HOLDING COMPANIES 
7 TAC §§76.41 - 76.47 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§76.41. Registration. 
§76.42. Reports. 
§76.43. Books and Records. 
§76.44. Examinations. 
§76.45. Agent for Service of Process. 
§76.46. Release from Registration. 
§76.47. Mutual Holding Companies. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203181 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

SUBCHAPTER F. FEES AND CHARGES 
7 TAC §§76.91 - 76.103, 76.105, 76.107 - 76.110 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§76.91. Fee for Charter Application. 
§76.92. Fee for Branch Office. 
§76.93. Fee for Mobile Facility. 
§76.94. Fee for Change of Name or of Location. 
§76.95. Fee for Special Examination. 
§76.96. Fee for Certificate of Formation and Bylaw Amendments. 
§76.97. Fee for Permission To Issue Capital Obligations. 
§76.98. Annual Assessments. 
§76.99. Fee for Reorganization, Merger, and Consolidation. 
§76.100. Fees for Expedited Applications. 
§76.101. Fee for Change of Control. 
§76.102. Fee for Subsidiaries. 
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§76.103. Fee for Charter Application under 7 TAC §75.36. 
§76.105. Fee for Conversion into a Savings Bank. 
§76.106. Fee for Mutual to Stock Conversion. 
§76.107. Fee for Holding Company Registration. 
§76.108. Fees for Public Information Requests. 
§76.109. Fee for Protest Filing. 
§76.110. Fees Nonrefundable. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203182 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

SUBCHAPTER H. COMPLAINT 
PROCEDURES 
7 TAC §76.122 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§76.122. Savings Bank Complaint Notices. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203183 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

CHAPTER 77. LOANS, INVESTMENTS, 
SAVINGS, AND DEPOSITS 
The Finance Commission of Texas (commission), on behalf of 
the Department of Savings and Mortgage Lending (department), 
proposes to repeal all existing rules sections in 7 TAC Chapter 
77, as follows: §§77.1 - 77.11, 77.31, 77.33, 77.35, 77.51, 77.71, 
77.73, 77.91 - 77.96, 77.115, and 77.116. This proposal and the 
rules as repealed by this proposal are referred to collectively as 
the "proposed rules." 

Explanation of and Justification for the Rules 

The existing rules under 7 TAC Chapter 75, Applications, Chap-
ter 76, Miscellaneous, and Chapter 77, Loans, Investments, 
Savings, and Deposits, implement Finance Code Title 3, Subtitle 
C, Savings Banks, and affect savings banks regulated by the 
department. 
Changes Concerning the Reorganization (Consolidation) of 
Chapters 75, 76, and 77 into Chapter 75 

When viewing the department's rules as a whole, it is somewhat 
difficult to discern which of the chapters affects savings banks 
regulated by the department, particularly when such rules are 
located alongside the eleven other chapters that affect savings 
associations and have similar titles. In consideration of the fore-
going, the department has determined that it should reorganize 
Chapters 75 - 77 by consolidating the subject matter of such 
chapters into one chapter - Chapter 75 - and renaming such 
chapter "Savings Banks." The proposed rules, if adopted, would 
repeal all existing rules in Chapter 77. 
Changes Concerning Loan Requirements 

The department's existing rules in Chapter 77, Subchapter A, 
§§77.2 - 77.9 establish various requirements for loans made by 
a savings bank. While such rules, at one time, were appropriate, 
the department has determined that, given the requirements of 
federal law governing loan products, the rules are now overly 
prescriptive and should be repealed. As a result, the subject 
matter of such rules is not included in the department's related 
proposal concerning proposed new rules in 7 TAC Chapter 75, 
published elsewhere in this issue of the Texas Register. 

Other Modernization and Update Changes. 

The proposed rules, if adopted, would make changes to mod-
ernize and update the rules including: adding and replacing lan-
guage for clarity and to improve readability; removing unneces-
sary or duplicative provisions; and updating terminology. 
Fiscal Impact on State and Local Government 
Antonia Antov, Director of Operations for the department, has 
determined that for the first five-year period the proposed rules 
are in effect there are no foreseeable increases or reductions in 
costs to local governments as a result of enforcing or adminis-
tering the proposed rules. Antonia Antov has further determined 
that for the first five-year period the proposed rules are in effect 
there are no foreseeable losses or increases in revenue to local 
governments as a result of enforcing or administering the pro-
posed rules. Antonia Antov has further determined that for the 
first five-year period the proposed rules are in effect there are 
no foreseeable increases or reductions in costs, or losses or in-
creases in revenue to the state overall and that would impact 
the state's general revenue fund as a result of enforcing or ad-
ministering the proposed rules. Implementation of the proposed 
rules will not require an increase or decrease in future legisla-
tive appropriations to the department because the department is 
a self-directed, semi-independent agency that does not receive 
legislative appropriations. The proposed rules will not result in 
losses or increases in revenue to the state because the depart-
ment does not contribute to the state's general revenue fund. 
Public Benefits 

Stephany Trotti, Deputy Commissioner and Director of Thrift 
Regulation for the department, has determined that for each of 
the first five years the proposed rules are in effect the public 
benefit anticipated as a result of enforcing or administering the 
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proposed rules will be for the department's rules governing 
savings banks to be easier to locate by members of the public. 
Probable Economic Costs to Persons Required to Comply with 
the Proposed Rules 

Stephany Trotti, Deputy Commissioner and Director of Thrift 
Regulation for the department, has determined that for the 
first five years the proposed rules are in effect there are no 
substantial economic costs anticipated to persons required to 
comply with the proposed rules that are directly attributable to 
the proposed rules for purposes of the cost note required by 
Government Code §2001.024(a)(5) (direct costs). 
One-for-One Rule Analysis 

Pursuant to Finance Code §16.002, the department is a self-
directed semi-independent agency and thus not subject to the 
requirements of Government Code §2001.0045. 
Government Growth Impact Statement 
For each of the first five years the proposed rules are in effect, 
the department has determined the following: (1) the proposed 
rules do not create or eliminate a government program; (2) im-
plementation of the proposed rules does not require the creation 
of new employee positions; (3) implementation of the proposed 
rules does not require an increase or decrease in legislative ap-
propriations to the agency; (4) the proposed rules do not require 
an increase or decrease in fees paid to the agency; (5) the pro-
posed rules do not create a new regulation (rule requirement); 
(6) the proposed rules do expand, limit, or repeal an existing 
regulation (rule requirement). The proposed rules, if adopted, 
would repeal all existing rules in Chapter 77; however, in a re-
lated proposal published elsewhere in this issue of the Texas 
Register, the department proposes new rules in 7 TAC Chapter 
75 patterned after the existing rules in Chapter 77. The forego-
ing notwithstanding, the proposed rules related to Changes Con-
cerning Loan Requirements do have the effect of repealing an 
existing rule requirement by purposely not proposing new rules 
to adopt the subject matter of existing 7 TAC §77.2 - 77.9 in con-
nection with the department's proposal to consolidate the subject 
matter of the existing rules in Chapter 77 into 7 TAC Chapter 75; 
(7) the proposed rules do not increase or decrease the num-
ber of individuals subject to the rules' applicability; and (8) the 
proposed rules do not positively or adversely affect this state's 
economy. 
Local Employment Impact Statement 
No local economies are substantially affected by the proposed 
rules. As a result, preparation of a local employment impact 
statement pursuant to Government Code §2001.022 is not re-
quired. 
Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities 

The proposed rules will not have an adverse effect on small or 
micro-businesses, or rural communities because there are no 
substantial economic costs anticipated to persons required to 
comply with the proposed rules. As a result, preparation of an 
economic impact statement and a regulatory flexibility analysis 
as provided by Government Code §2006.002 are not required. 
Takings Impact Assessment 

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not 
required. 
Public Comments 

Written comments regarding the proposed rules may be submit-
ted by mail to Iain A. Berry, Deputy General Counsel, at 2601 
North Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by 
email to rules.comments@sml.texas.gov. All comments must be 
received within 30 days of publication of this proposal. 
SUBCHAPTER A. AUTHORIZED LOANS 
AND INVESTMENTS 
7 TAC §§77.1 - 77.11, 77.31, 77.33, 77.35, 77.51, 77.71, 
77.73, 77.91 - 77.96 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§77.1. Loans Authorized. 
§77.2. Limitations on Aggregate Loans to One Borrower. 
§77.3. Residential Real Estate Loans. 
§77.4. Home Improvement Loans. 
§77.5. Manufactured Home Loans. 
§77.6. Interim Construction Loans. 
§77.7. Other Real Estate Loans. 
§77.8. Personal Property Loans. 
§77.9. Commercial Real Estate Loans. 
§77.10. Non-Real Estate Commercial Loans. 
§77.11. Unsecured Loans. 
§77.31. Loan Policies and Documentation. 
§77.33. Loans to and Transactions with Officers, Directors, Affiliated 
Persons, and Employees. 
§77.35. Definitions. 
§77.51. Letters of Credit. 
§77.71. Investment in Securities. 
§77.73. Investment in Banking Premises and Other Real Estate 
Owned. 
§77.91. Investment in and Divestiture of Subsidiary Corporations. 
§77.92. Subsidiary Corporation Application. 
§77.93. Authorized Subsidiary Investments. 
§77.94. Subsidiary Operations. 
§77.95. Subsidiary Investment and Debt Limitation. 
§77.96. Operating Subsidiaries. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203184 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

SUBCHAPTER B. SAVINGS AND DEPOSITS 
7 TAC §77.115, §77.116 

Statutory Authority 

This proposal is made under the authority of Finance Code: 
§11.302, authorizing the commission to adopt rules applicable 
to savings banks; and §96.002(a), authorizing the commis-
sion to adopt rules necessary to supervise and regulate 
Texas-chartered savings banks and to protect public investment 
in Texas-chartered savings banks. 
This proposal affects the statutes contained in Finance Code Ti-
tle 3, Subtitle C, Savings Banks. 
§77.115. User Safety at Unmanned Teller Machines. 
§77.116. Pledging of Assets to Secure Deposits of Certain Public En-
tities. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203185 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 

CHAPTER 79. RESIDENTIAL MORTGAGE 
LOAN SERVICERS 
SUBCHAPTER A. REGISTRATION 
7 TAC §79.4 

The Finance Commission of Texas (commission), on behalf of 
the Department of Savings and Mortgage Lending (department), 
proposes to amend 7 TAC Chapter 79, §79.4, concerning Bond 
Requirement. This proposal and the rule as amended by this 
proposal are referred to collectively as the "proposed rule." 
Explanation of and Justification for the Rule 

The existing rules under 7 TAC Chapter 79, Residential Mort-
gage Loan Servicers, implement Finance Code Chapter 158, 
Residential Mortgage Loan Servicers, and affect residential 
mortgage loan servicers registered with the department to ser-
vice residential mortgage loans secured by real estate located 
in Texas. 
Changes Concerning Electronic Surety Bonds 

Pursuant to Finance Code §158.055, a residential mortgage loan 
servicer, in order to qualify for the registration, must obtain and 

maintain a surety bond against which the department's commis-
sioner (commissioner) may make a claim in the event the res-
idential mortgage loan servicer is unable or unwilling to make 
payment to comply with a final order of the commissioner. Fi-
nance Code §158.055(g) authorizes the commission to adopt 
rules "establishing the terms and conditions of the surety bond 
and the qualifications of the surety." Existing §79.4 establishes 
requirements concerning such surety bond, including: (i) that 
the seal of the surety appear on the face of the bond; (ii) that 
the bond include an attached power of attorney; and (iii) the fil-
ing of a newly-issued bond in the event the commissioner re-
covers against the bond. Such requirements are relevant to the 
issuance of a traditional, paper surety bond. Since adoption of 
existing §79.4, there has been a growing trend, both in the surety 
bond industry, and with regulatory agencies that require such 
bonds, towards the use of electronic surety bonds. The depart-
ment seeks to adopt the use of such electronic surety bonds by 
first allowing their optional use during the 2023 registration pe-
riod (applications accepted beginning November 1, 2022), and 
then transitioning to electronic surety bonds on a mandatory ba-
sis, perhaps as early as the 2024 registration period (applica-
tions accepted beginning November 1, 2023). The proposed 
rule, if adopted, would render §79.4 compatible with electronic 
surety bonds by clarifying that the requirements concerning a 
seal and power of attorney apply only to a traditional, paper bond 
(electronic surety bonds do not include a seal or power of attor-
ney), and eliminating the requirement to seek reissuance of the 
bond in the event of a successful claim (electronic surety bonds 
are perpetual unless cancelled and need not be reissued). 
Other Modernization and Update Changes. 

The proposed rule, if adopted, would make changes to modern-
ize and update the rule including: adding and replacing language 
for clarity and to improve readability; removing unnecessary or 
duplicative provisions; and updating terminology. 
Fiscal Impact on State and Local Government 
Antonia Antov, Director of Operations for the department, has 
determined that for the first five-year period the proposed rule 
is in effect there are no foreseeable increases or reductions in 
costs to local governments as a result of enforcing or administer-
ing the proposed rule. Antonia Antov has further determined that 
for the first five-year period the proposed rule is in effect there are 
no foreseeable losses or increases in revenue to local govern-
ments as a result of enforcing or administering the proposed rule. 
Antonia Antov has further determined that for the first five-year 
period the proposed rule is in effect there are no foreseeable in-
creases or reductions in costs, or losses or increases in revenue 
to the state overall and that would impact the state's general rev-
enue fund as a result of enforcing or administering the proposed 
rule. Implementation of the proposed rule will not require an in-
crease or decrease in future legislative appropriations to the de-
partment because the department is a self-directed, semi-inde-
pendent agency that does not receive legislative appropriations. 
The proposed rule will not result in losses or increases in rev-
enue to the state because the department does not contribute to 
the state's general revenue fund. 
Public Benefits 

William Purce, Director of Mortgage Regulation for the depart-
ment, has determined that for each of the first five years the pro-
posed rule is in effect the public benefit anticipated as a result 
of enforcing or administering the proposed rule will be increased 
efficiency by the department in reviewing applications for a resi-
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dential mortgage loan servicer registration. Specifically, as res-
idential mortgage loan servicer registrants completely transition 
to use of an electronic surety bond, the department's staff in its 
Licensing section will no longer need to obtain and review evi-
dence of the surety bond or continuation certificate during the re-
newal process other than ensuring that the amount of the surety 
bond is adequate. By easing these burdens, the department 
may reallocate such resources to its other functions, thereby en-
suring the efficient review and decision-making on applications 
for a residential mortgage loan servicer registration, and other 
license/registration types regulated by the department, thereby 
ensuring that the industries regulated by the department in the 
area of residential mortgage loans are appropriately staffed and 
meeting demand, thereby potentially reducing costs to Texas 
consumers. 
Probable Economic Costs to Persons Required to Comply with 
the Proposed Rule 

William Purce, Director of Mortgage Regulation for the depart-
ment, has determined that for the first five years the proposed 
rules are in effect there are no substantial economic costs an-
ticipated to persons required to comply with the proposed rules 
that are directly attributable to the proposed rules for purposes 
of the cost note required by Government Code §2001.024(a)(5) 
(direct costs). 
One-for-One Rule Analysis 

Pursuant to Finance Code §16.002, the department is a self-
directed semi-independent agency and thus not subject to the 
requirements of Government Code §2001.0045. 
Government Growth Impact Statement 
For each of the first five years the proposed rules are in effect, the 
department has determined the following: (1) the proposed rule 
does not create or eliminate a government program; (2) imple-
mentation of the proposed rule does not require the creation of 
new employee positions; (3) implementation of the proposed rule 
does not require an increase or decrease in legislative appropri-
ations to the agency; (4) the proposed rule does not require an 
increase or decrease in fees paid to the agency; (5) the proposed 
rule does not create a new regulation (rule requirement); (6) the 
proposed rule does expand, limit, or repeal an existing regulation 
(rule requirement). The proposed rules related to Changes Con-
cerning Electronic Surety Bonds repeal an existing rule require-
ment by eliminating the requirement that all surety bonds include 
the seal of the surety and a power of attorney; and by eliminat-
ing the requirement that the bond be reissued in the event of 
a successful claim; (7) the proposed rule does not increase or 
decrease the number of individuals subject to the rules' applica-
bility; and (8) the proposed rule does not positively or adversely 
affect this state's economy. 
Local Employment Impact Statement 
No local economies are substantially affected by the proposed 
rule. As a result, preparation of a local employment impact state-
ment pursuant to Government Code §2001.022 is not required. 
Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities 

The proposed rule will not have an adverse effect on small or 
micro-businesses, or rural communities because there are no 
substantial economic costs anticipated to persons required to 
comply with the proposed rules. As a result, preparation of an 

economic impact statement and a regulatory flexibility analysis 
as provided by Government Code §2006.002 are not required. 
Takings Impact Assessment 
There are no private real property interests affected by the pro-
posed rule. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not 
required. 
Public Comments 

Written comments regarding the proposed rules may be submit-
ted by mail to Iain A. Berry, Deputy General Counsel, at 2601 
North Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by 
email to rules.comments@sml.texas.gov. All comments must be 
received within 30 days of publication of this proposal. 
Statutory Authority 

This proposal is made under the authority of Finance Code: 
§158.003, authorizing the commission to adopt rules necessary 
for the purposes of or to ensure compliance with Finance Code 
Chapter 158; and §158.055(g), authorizing the commission to 
adopt rules establishing the terms and conditions of surety bond 
required of a person to be registered as a residential mortgage 
loan servicer under Finance Code Chapter 158. 
This proposal affects the statutes contained in Finance Code 
Chapter 158, the Residential Mortgage Loan Servicer Registra-
tion Act. 
§79.4. Bond Requirement. 

(a) (No change.) 

[(b) Bonds should be payable to the Commissioner; any recov-
ery made against a bond by the Commissioner shall require a new bond 
to be filed within 10 days.] 

(b) [(c)] The name of the principal insured on the bond must 
match exactly the name filed with [as it will appear on the registration 
information as approved by] the Texas Secretary of State, if applicable. 
If the bond is a paper bond, it must include the [The] surety seal and an 
attached power of attorney [must accompany the bond when submitted 
to the Department]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203186 
Iain A. Berry 
Deputy General Counsel 
Department of Savings and Mortgage Lending 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-1535 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 8. TEXAS APPRAISER 
LICENSING AND CERTIFICATION 
BOARD 

CHAPTER 159. RULES RELATING TO THE 
PROVISIONS OF THE TEXAS APPRAISAL 
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MANAGEMENT COMPANY REGISTRATION 
AND REGULATION ACT 
22 TAC §§159.1, 159.3, 159.52, 159.102, 159.103, 159.105,
159.109, 159.201, 159.204 

The Texas Appraiser Licensing and Certification Board 
(TALCB) proposes amendments to 22 TAC §159.1, Definitions; 
§159.3, Appraisal Management Company Advisory Committee; 
§159.52, Fees; §159.102, Eligibility for Registration; Ownership; 
§159.103, Applications; §159.105, Denial of Registration or 
Renewal of Registration; §159.109, Inactive Status; §159.201, 
Guidelines for Revocation, Suspension, or Denial of License; 
and §159.204, Complaint Processing. The proposed amend-
ments are made following TALCB's quadrennial rule review for 
this Chapter, to better reflect TALCB procedures and division 
names, and to simplify and clarify where needed. 
More specifically, the proposed amendments to §159.3 extend 
the date for the AMC advisory committee to continue to exist to 
coincide with the next deadline to complete the quadrennial rule 
review. 
The proposed amendments to §159.52 clarify the applicability of 
the online convenience fee required by the Department of Infor-
mation Resources. 
The proposed amendments to §159.102 and §159.105 more ac-
curately reflect TALCB's process to verify ownership eligibility for 
AMC in accordance with the Appraisal Subcommittee Policy. 
The proposed amendments to §159.109 remove references to 
an outdated fee. 
The proposed amendments to §159.201 clarify the guidelines 
apply to disciplinary actions and are not limited to revocation, 
suspension or denial, correct a reference to the Texas Appraisal 
Management Company Registration and Regulation Act; specify 
who can sign an agreed order in lieu of the chair of the Board, 
should the chair not be available or need to recuse him or herself; 
and provide for the Commissioner to designate who may sign an 
agreed resolution on his or her behalf. 
Kathleen Santos, General Counsel, has determined that for the 
first five-year period the proposed amendments are in effect, 
there will be no fiscal implications for the state or units of local 
government as a result of enforcing or administering the pro-
posed amendments. There is no adverse economic impact an-
ticipated for local or state employment, rural communities, small 
businesses, or micro businesses as a result of implementing the 
proposed amendments. There is no significant economic cost 
anticipated for persons who are required to comply with the pro-
posed amendments. Accordingly, no Economic Impact state-
ment or Regulatory Flexibility Analysis is required. 
Ms. Santos has also determined that for each year of the first 
five years the proposed amendments and rules are in effect the 
public benefits anticipated as a result of enforcing the proposed 
amendments will be requirements that are consistent with 
statutes and easier to understand, apply, and process. 
Growth Impact Statement: 
For each year of the first five years the proposed amendments 
and rules are in effect the amendments and rules will not: 
create or eliminate a government program; 
require the creation of new employee positions or the elimination 
of existing employee positions; 

require an increase or decrease in future legislative appropria-
tions to the agency; 
require an increase or decrease in fees paid to the agency; 
create a new regulation; 
expand, limit or repeal an existing regulation; and 

increase the number of individuals subject to the rule's applica-
bility. 
For each year of the first five years the proposed amendments 
are in effect, there is no anticipated impact on the state's econ-
omy. 
Comments on the proposed amendments may be sub-
mitted to Kathleen Santos, General Counsel, Texas Ap-
praiser Licensing and Certification Board, P.O. Box 12188, 
Austin, Texas 78711-2188 or emailed to general.coun-
sel@talcb.texas.gov. Comments may also be submitted 
electronically at https://www.talcb.texas.gov/agency-informa-
tion/rules-and-laws/comment-on-proposed-rules. The deadline 
for comments is 30 days after publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code 
§1104.151, which authorizes TALCB to adopt rules necessary to 
administer the provisions of Chapter 1104, Texas Occupations 
Code. 
The statute affected by these amendments is Chapter 1104, 
Texas Occupations Code. No other statute, code or article is 
affected by the proposed amendments. 
§159.1. Definitions. 

(a) AMC--Appraisal management company. 

(b) AMC Act--Chapter 1104, Texas Occupations Code, Texas 
Appraisal Management Company Registration and Regulation Act. 

(c) Administrative law judge--A judge employed by the State 
Office of Administrative Hearings (SOAH). 

(d) Advertising--A written or oral statement or communica-
tion by or on behalf of an AMC that induces or attempts to induce a 
member of the public to use the services of the AMC, including but not 
limited to all publications, radio or television broadcasts, all electronic 
media including email, text messages, social networking websites, and 
the Internet, business stationery, business cards, signs and billboards. 

(e) Applicant--A person seeking to become registered or re-
new a registration under the AMC Act. [This term also includes a per-
son seeking to renew a registration under the AMC Act.] 

(f) Appraisal firm--An entity that employs appraisers on an ex-
clusive basis and receives compensation for performing appraisals and 
issuing appraisal reports in its own name. 

(g) Appraiser contact--A person designated by an AMC pur-
suant to §1104.103(b)(6) of the AMC Act to respond to and communi-
cate with appraisers on the AMC's appraisal panel regarding appraisal 
assignments. 

(h) Board--The Texas Appraiser Licensing and Certification 
Board. 

(i) Commissioner--The Commissioner of the Board. 

(j) Day--A calendar day unless clearly indicated otherwise. 

(k) Federally Regulated Appraisal Management Company--an 
appraisal management company as defined in §1104.003(b) of the 
AMC Act. 

47 TexReg 5222 September 2, 2022 Texas Register 

https://www.talcb.texas.gov/agency-informa
mailto:sel@talcb.texas.gov


(l) License--The whole or a part of any Board permit, certifi-
cate, approval, registration or similar form of permission required by 
Chapter 1103 or 1104, Texas Occupations Code. 

(m) License holder--A person licensed or registered by the 
Board under the AMC Act. 

(n) Party--The Board and each person named or admitted as a 
party. 

(o) Person--Any individual, partnership, corporation, or legal 
entity. 

(p) Primary contact--A person who meets the definition of 
"controlling person" in §1104.003 of the AMC Act and is designated 
by an AMC pursuant to §1104.104 of the AMC Act as the primary 
contact for all communication between the Board and the AMC. 

(q) Respondent--Any person subject to the jurisdiction of the 
Board, registered or unregistered, against whom any complaint has 
been made. 

(r) SOAH--State Office of Administrative Hearings. 

(s) USPAP--Uniform Standards of Professional Appraisal 
Practice. 

§159.3. Appraisal Management Company Advisory Committee. 
(a) A quorum consists of three members of the committee. 

(b) The committee may meet at the call of the chair or upon 
the request of a majority of its members. The committee shall meet at 
the request of the Board. 

(c) Unless state law or Board rules require otherwise, meetings 
shall be conducted in accordance with Robert's Rules of Order. 

(d) At the end of a term, members shall continue to serve until 
their successors are qualified. 

(e) The committee is automatically abolished on December 31, 
2026[September 1, 2022], unless the Board subsequently establishes a 
different date. 

§159.52. Fees. 
(a) The Board will charge and the Commissioner will collect 

the following fees: 

(1) a fee of $3,300 for an application for a two-year regis-
tration; 

(2) a fee of $3,000 for a timely renewal of a two-year reg-
istration; 

(3) a fee equal to 1-1/2 times the timely renewal fee for the 
late renewal of a registration within 90 days of expiration; a fee equal 
to two times the timely renewal fee for the late renewal of a registration 
more than 90 days but less than six months after expiration; 

(4) the national registry fee in the amount charged by the 
Appraisal Subcommittee for the AMC registry; 

(5) a fee of $500 for untimely payment of the AMC na-
tional registry fee; 

(6) a fee of $10 for each appraiser on a panel at the time of 
renewal of a registration; 

(7) a fee of $5 to add an appraiser to a panel in the Board's 
records; 

(8) a fee of $5 for the termination of an appraiser from a 
panel; 

(9) a fee of $50 to return to active status; 

(10) a fee of $50 for evaluation of an owner or primary 
contact's background history not submitted with an original application 
or renewal; 

(11) any fee required by the Department of Information Re-
sources for establishing and maintaining online applications or as a sub-
scription or convenience fee for use of an online payment system; and 

(12) a fee in the amount necessary to administer section 
1104.052(c) of the AMC Act. 

(b) Fees must be submitted in U.S. funds payable to the or-
der of the Texas Appraiser Licensing and Certification Board. Fees are 
not refundable once an application has been accepted for filing. Per-
sons who have submitted a payment that has been dishonored, and who 
have not made good on that payment within 30 days, for whatever rea-
son, must submit all replacement fees in the form of a cashier's check, 
money order, or online credit card payment. 

(c) AMCs registered with the Board must pay any annual reg-
istry fee as required under federal law. All registry fees collected by 
the Board will be deposited to the credit of the appraiser registry ac-
count in the general revenue fund. The Board will send the fees to the 
Appraisal Subcommittee as required by federal law. 

§159.102. Eligibility for Registration; Ownership. 
[(a) For the purpose of certifying to the Board that an appli-

cant has reviewed the owners of the entity as required by the AMC 
Act and that no such owner has had a license to act as an appraiser de-
nied, revoked, or surrendered in lieu of revocation unless the license 
was subsequently granted or reinstated, the applicant may rely on the 
Appraisal Subcommittee's online National Registry database.] 

(a) [(b)] If an owner of the applicant has had a license to act 
as an appraiser denied, revoked, or surrendered, the Board may require 
the applicant to provide information concerning whether[demonstrate 
that] the owner's license was denied, revoked, or surrendered for a non-
substantive reason as determined by the Board. 

(b) [(c)] For purposes of this Chapter, a nonsubstantive reason 
may include, but is not limited to: 

(1) mistake; or 

(2) failure to comply with technical requirements for re-
newal. 

§159.103. Applications. 
(a) An application must be accompanied by one completed and 

signed Owner/Primary Contact Background History form for the pri-
mary contact and each owner of more than 10% of the company. 

(b) An application may be rejected if incomplete. 

(c) An application is[may be considered void and] subject to 
no further evaluation or processing if an applicant fails to provide infor-
mation or documentation within 60 days after the Board makes written 
request for the information or documentation. 

(d) License holders must retain documents establishing own-
ership for a period of five years from the date the application was filed. 

§159.105. Denial of Registration or Renewal of Registration. 
(a) AMCs, persons who own more than 10%[any] interest in 

an AMC, and individuals who act as the primary contact for an AMC 
must be honest, trustworthy, and reliable. Accordingly, such persons 
must satisfy the Board of their honesty, integrity, and trustworthiness 
before a registration may be issued and upon renewal. 

(b) The board deems the following felonies and misdemeanors 
directly related to the field of appraisal management and suggestive of 
a lack of the requisite moral character: 
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(1) offenses involving fraud or misrepresentation; 

(2) offenses against real or personal property belonging to 
another, if committed knowingly or intentionally; 

(3) offenses against public administration; 

(4) offenses involving the sale or other disposition of real 
or personal property belonging to another without authorization of law; 

(5) offenses involving moral turpitude; and 

(6) offenses of attempting or conspiring to commit any of 
the foregoing offenses. 

(c) In determining whether a criminal offense by an applicant, 
the primary contact, or an owner of any interest in the AMC prevents 
the issuance or renewal of a registration, the Board will consider the 
following factors: 

(1) the nature and seriousness of the crime; 

(2) the relationship of the crime to the purposes for requir-
ing a registration to provide appraisal management services; 

(3) the extent to which a registration might offer an oppor-
tunity to engage in further criminal activity of the same type as that 
which the person had previously been involved; and 

(4) the relationship of the crime to the ability, capacity, or 
fitness required to be involved, directly or indirectly, in performing the 
duties and discharge the responsibilities of AMC. 

(d) In determining the present fitness of a person who has com-
mitted an offense under this section, the Board will consider the follow-
ing evidence: 

(1) the extent and nature of the person's past criminal ac-
tivity; 

(2) the age of the person at the time of the commission of 
the crime; 

(3) the amount of time that has elapsed since the person's 
last criminal activity; 

(4) the conduct and work activity of the person prior to and 
following the criminal activity; 

(5) evidence of the person's rehabilitation or rehabilitative 
effort while incarcerated or following release; and 

(6) other evidence of the person's present fitness including 
letters of recommendation from prosecution, law enforcement, and cor-
rectional officers who prosecuted, arrested, or had custodial responsi-
bility for the person; the sheriff and chief of police in the community 
where the person resides; and any other persons in contact with the per-
son. 

(e) A person is presumed to lack the requisite moral character 
if less than two years has elapsed since the offense was committed. 

(f) An applicant is presumed to be unfit to perform appraisal 
management services if the person has violated the appraiser indepen-
dence standards of Section 129E of the Truth in Lending Act (15 U.S.C. 
§1601 et seq.). This presumption may be rebutted by credible evidence 
to the contrary. 

(g) It is the responsibility of the applicant to the extent possible 
to secure and provide the Board the recommendations of the prosecu-
tion, law enforcement, and correctional authorities, as well as evidence, 
in the form required by the Board, relating to whether the applicant has 
maintained a record of steady employment, has maintained a record of 

good conduct, and is current on the payment of any outstanding court 
costs, supervision fees, fines, and restitution. 

(h) A currently incarcerated individual does not possess the 
required good moral character. 

(i) The primary contact and each owner of more than 10% of 
the AMC must consent in writing to a criminal history background 
check at the time the AMC submits an application for registration or 
renewal. 

(j) An applicant must provide information related to whether 
a[certify it has reviewed each owner of any interest in the applicant and 
has verified that no] person who owns an interest in the applicant has: 

(1) had a license or certification to act as an appraiser de-
nied, revoked, or surrendered in lieu of revocation; 

(2) the license or certification to act as an appraiser has not 
been subsequently granted or reinstated; and 

(3) the license or certification to act as an appraiser was de-
nied, revoked, or surrendered in lieu of revocation for a nonsubstantive 
reason for the Board's determination[as determined by the Board] un-
der §159.102 of this chapter. 

(k) An application for registration or renewal of registration 
that is denied by TALCB[Standards and Enforcement Services] Divi-
sion staff may be reviewed and reconsidered by the Commissioner if 
the applicant submits a written request for reconsideration within 10 
days of notice of the denial. The right to request reconsideration is 
distinct from, and in addition to, an applicant's right to appeal an appli-
cation denial before SOAH. 

§159.109. Inactive Status. 
(a) To elect to be placed on inactive status, a license holder 

must do the following: 

(1) file a request for inactive status on a form approved by 
the Board[ and pay the required fee]; and 

(2) confirm in writing to the Board that the license holder 
has given written notice of its election to go inactive to all appraisers 
listed on the license holder's appraiser panel at least 30 days prior to 
filing the request for inactive status. 

(b) In order to return from inactive status to active status, a 
license holder must submit to the Board a completed Request for Active 
Status form and proof of compliance with all outstanding requirements 
for active registration. 

(c) A license holder that has elected or been placed on inactive 
status may not engage in any activity for which registration is required 
until an active registration has been issued by the Board. 

(d) The appraiser panel of a license holder on inactive status 
will remain in place. 

(e) A license holder may renew on inactive status. To renew 
on inactive status, a license holder must satisfy: 

(1) all requirements under subsection (a) of this section; 
and 

(2) all renewal requirements for an active registration un-
der §159.108 of this chapter. 

§159.201. Guidelines for Disciplinary Action [Revocation, Suspen-
sion, or Denial of a License]. 

(a) The Board may take disciplinary action[suspend or revoke 
a license issued under provisions of the AMC Act], or deny issuing 
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or renewing a license to an applicant, any time it is determined that 
the person applying for, renewing, or holding the license or the AMC's 
primary contact: 

(1) disregards or violates a provision of the AMC Act or 
Board rules; 

(2) is convicted of a felony; 

(3) fails to notify the Board not later than the 30th day after 
the date of the final conviction if the person, in a court of this or another 
state or in a federal court, has been convicted of or entered a plea of 
guilty or nolo contendere to a felony or a criminal offense involving 
fraud or moral turpitude; 

(4) fails to notify the Board not later than the 30th day after 
the date of incarceration if the person, in this or another state, has been 
incarcerated for a criminal offense involving fraud or moral turpitude; 

(5) fails to notify the Board of the following with regard to 
any professional or occupational license held by the person in Texas or 
another jurisdiction not later than the 30th day after the date: 

(A) disciplinary action becomes final against the per-
son; or 

(B) the person voluntarily surrenders any professional 
or occupational license; 

(6) fails to comply with the USPAP edition in effect at the 
time of the appraisal or appraisal practice; 

(7) acts or holds any person out as a registered AMC under 
the AMC Act or another state's act when not so licensed or certified; 

(8) accepts payment for appraisal management services but 
fails to deliver the agreed service in the agreed upon manner; 

(9) refuses to refund payment received for appraisal man-
agement services when he or she has failed to deliver the appraiser 
service in the agreed upon manner; 

(10) accepts payment for services contingent upon a mini-
mum, maximum, or pre-agreed value estimate; 

(11) offers to perform appraisal management services or 
agrees to perform such services when employment to perform such ser-
vices is contingent upon a minimum, maximum, or pre-agreed value 
estimate; 

(12) makes a material misrepresentation or omission of 
material fact; 

(13) has had a registration as an AMC revoked, suspended, 
or otherwise acted against by any other jurisdiction for an act which is 
an offense under Texas law; 

(14) procures a registration pursuant to the AMC Act by 
making false, misleading, or fraudulent representation; 

(15) has had a final civil judgment entered against him or 
her on any one of the following grounds: 

(A) fraud; 

(B) intentional or knowing misrepresentation; or 

(C) grossly negligent misrepresentation in the making 
of real estate appraiser services; 

(16) fails to make good on a payment issued to the Board 
within 30 days after the Board has mailed a request for payment by 
certified mail to the license holder's primary contact as reflected in the 
Board's records; 

(17) knowingly or willfully engages in false or misleading 
conduct or advertising with respect to client solicitation; 

(18) uses any title, designation, initial or other insignia or 
identification that would mislead the public as to that person's creden-
tials, qualifications, competency, or ability to provide appraisal man-
agement services; 

(19) requires an appraiser to pay for or reimburse the AMC 
for a criminal history check; 

(20) fails to comply with a final order of the Board; or 

(21) fails to answer all inquiries concerning matters under 
the jurisdiction of the Board within 20 days of notice to said person's or 
primary contact's address of record, or within the time period allowed 
if granted a written extension by the Board. 

(b) The Board has discretion in determining the appropriate 
penalty for any violation under subsection (a) of this section. 

(c) The Board may probate a penalty or sanction, and may im-
pose conditions of the probation, including, but not limited to: 

(1) the type and scope of appraisal management practice; 

(2) requirements for additional education by the AMC's 
controlling persons; 

(3) monetary administrative penalties; and 

(4) requirements for reporting appraisal management ac-
tivity to the Board. 

(d) A person applying for reinstatement after revocation or sur-
render of a registration must comply with all requirements that would 
apply if the registration had instead expired. 

(e) The provisions of this section do not relieve a person from 
civil liability or from criminal prosecution under the AMC Act or under 
the laws of this State. 

(f) The Board may not investigate under this section a com-
plaint submitted either more than two years after the date of discovery 
or more than two years after the completion of any litigation involving 
the incident, whichever event occurs later, involving the AMC that is 
the subject of the complaint. 

(g) Except as provided by Texas Penal Code §32.32(d), there 
will be no undercover or covert investigations conducted by authority 
of the AMC Act. 

(h) The Board may report to the Appraisal Subcommittee any 
disciplinary action taken by the Board against an AMC required to reg-
ister under the AMC Act. 

§159.204. Complaint Processing. 

(a) Receipt of a Complaint Intake Form by the Board does not 
constitute the filing of a formal complaint by the Board against the 
AMC named on the Complaint Intake Form. Upon receipt of a signed 
Complaint Intake Form, staff will: 

(1) assign the complaint a case number in the complaint 
tracking system; and 

(2) send written acknowledgement of receipt to the com-
plainant. 

(b) Priority of complaint investigations. The Board prioritizes 
and investigates complaints based on the risk of harm each complaint 
poses to the public. Complaints that pose a high risk of public harm 
include violations of the AMC Act or Board rules that: 

(1) evidence serious deficiencies, including: 

PROPOSED RULES September 2, 2022 47 TexReg 5225 



(A) Fraud; 

(B) Identity theft; 

(C) Unlicensed activity; 

(D) Ethical violations; 

(E) Violations of appraiser independence; or 

(F) Other conduct determined by the Board that poses a 
significant risk of public harm; and 

(2) were done: 

(A) with knowledge; 

(B) deliberately; 

(C) willfully; or 

(D) with gross negligence. 

(c) If the staff determines at any time that the complaint is not 
within the Board's jurisdiction, or that no violation exists, the complaint 
will be dismissed with no further processing. The Board or the Com-
missioner may delegate to staff the duty to dismiss complaints. 

(d) A complaint alleging mortgage fraud or in which mortgage 
fraud is suspected: 

(1) may be investigated covertly; and 

(2) will be referred to the appropriate prosecutorial author-
ities. 

(e) Staff may request additional information necessary to de-
termine how to proceed with the complaint from any person. 

(f) As part of a preliminary investigative review, a copy of the 
Complaint Intake Form and all supporting documentation will be sent 
to the Respondent unless the complaint qualifies for covert investiga-
tion and the TALCB[Standards and Enforcement Services] Division 
deems covert investigation appropriate. 

(g) The Board will: 

(1) protect the complainant's identity to the extent possible 
by excluding the complainant's identifying information from a com-
plaint notice sent to a respondent. 

(2) periodically send written notice to the complainant and 
each respondent of the status of the complaint until final disposition. 
For purposes of this subsection, "periodically" means at least once ev-
ery 90 days. 

(h) The Respondent must submit a response within 20 days of 
receiving a copy of the Complaint Intake Form. The 20-day period 
may be extended for good cause upon request in writing or by e-mail. 
The response must include the following: 

(1) A copy of the appraisal report(s), if any, that is (are) the 
subject of the complaint; 

(2) A copy of the documents or other business records 
associated with the appraisal report(s), incident(s), or conduct listed 
in the complaint, with the following signed statement attached 
to the response: I SWEAR AND AFFIRM THAT EXCEPT AS 
SPECIFICALLY SET FORTH HEREIN, THE COPY OF EACH 
AND EVERY BUSINESS RECORD ACCOMPANYING THIS 
RESPONSE IS A TRUE AND CORRECT COPY OF THE ACTUAL 
BUSINESS RECORD, AND NOTHING HAS BEEN ADDED TO 
OR REMOVED FROM THIS BUSINESS RECORD OR ALTERED. 
(SIGNATURE OF RESPONDENT); 

(3) A narrative response to the complaint, addressing each 
and every item in the complaint; 

(4) A list of any and all persons known to the Respondent 
to have actual knowledge of any of the matters made the subject of the 
complaint and, if in the Respondent's possession, contact information; 

(5) Any documentation that supports Respondent's posi-
tion that was not in the original documentation, as long as it is con-
spicuously labeled as additional documentation and kept separate from 
the original documentation. The Respondent may also address other 
matters not raised in the complaint that the Respondent believes need 
explanation; and 

(6) a signed, dated and completed copy of any question-
naire sent by Board staff. 

(i) Staff will evaluate the complaint within three months of re-
ceipt of the response from Respondent to determine whether sufficient 
evidence of a potential violation of the AMC Act, Board rules or US-
PAP exists to pursue investigation and possible formal disciplinary ac-
tion. If staff determines there is no jurisdiction, no violation exists, or 
there is insufficient evidence to prove a violation, or the complaint war-
rants dismissal, including contingent dismissal, under subsection (m) 
of this section, the complaint will be dismissed with no further process-
ing. 

(j) A formal complaint will be opened and investigated by a 
staff investigator or peer investigative committee if: 

(1) the informal complaint is not dismissed under subsec-
tion (i) of this section; or 

(2) staff opens a formal complaint on its own motion. 

(k) Written notice that a formal complaint has been opened 
will be sent to the Complainant and Respondent. 

(l) The staff investigator or peer investigative committee as-
signed to investigate a formal complaint will prepare a report detailing 
all findings. 

(m) In determining the proper disposition of a formal com-
plaint pending as of or filed after the effective date of this subsection, 
and subject to the maximum penalties authorized under Chapter 1104, 
Texas Occupations Code, staff, the administrative law judge in a con-
tested case hearing and the Board shall consider the following sanctions 
guidelines and list of non-exclusive factors as demonstrated by the ev-
idence in the record of a contested case proceeding. 

(1) For the purposes of these sanctions guidelines: 

(A) An AMC will not be considered to have had a prior 
warning letter, contingent dismissal or discipline if that prior warning 
letter, contingent dismissal or discipline occurred more than ten years 
ago; 

(B) A prior warning letter, contingent dismissal or dis-
cipline given less than ten years ago will not be considered unless the 
Board took final action against the AMC before the date of the incident 
that led to the subsequent disciplinary action; 

(C) Prior discipline is defined as any sanction, including 
an administrative penalty, received under a Board final or agreed order; 

(D) A violation refers to a violation of any provision of 
the AMC Act, Board rules, or USPAP; 

(E) "Minor deficiencies" is defined as violations of the 
AMC Act, Board rules, or USPAP which do not call into question the 
qualification of the AMC for licensure in Texas; 
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(F) "Serious deficiencies" is defined as violations of the 
Act, Board rules or USPAP which do call into question the qualification 
of the AMC for licensure in Texas; 

(G) "Remedial measures" include training, auditing, or 
any combination thereof; and 

(H) The terms of a contingent dismissal agreement will 
be in writing and agreed to by all parties. Staff may dismiss the com-
plaint with a non-disciplinary warning upon written agreement that the 
Respondent will complete all remedial measures within the agreed-
upon timeframe. If the Respondent fails to meet the deadlines in the 
agreement, the Respondent's license or certification will be automati-
cally set to inactive status until the Respondent completes the remedial 
measures set forth in the agreement. 

(2) List of factors to consider in determining proper dispo-
sition of a formal complaint: 

(A) Whether the Respondent has previously received a 
warning letter or contingent dismissal, and if so, the similarity of facts 
or violations in that previous complaint to the facts or violations in the 
instant complaint matter; 

(B) Whether the Respondent has previously been disci-
plined; 

(C) If previously disciplined, the nature of the disci-
pline, including: 

(i) Whether it concerned the same or similar viola-
tions or facts; 

(ii) The nature of the disciplinary sanctions im-
posed; 

(iii) The length of time since the previous discipline; 

(D) The difficulty or complexity of the incident at issue; 

(E) Whether the violations found were of a negligent, 
grossly negligent or a knowing or intentional nature; 

(F) Whether the violations found involved a single ap-
praisal or instance of conduct or multiple appraisals or instances of con-
duct; 

(G) To whom were the appraisal report(s) or the con-
duct directed, with greater weight placed upon appraisal report(s) or 
conduct directed at: 

(i) A financial institution or their agent, contemplat-
ing a lending decision based, in part, on the appraisal report(s) or con-
duct at issue; 

(ii) The Board; 

(iii) A matter which is actively being litigated in a 
state or federal court or before a regulatory body of a state or the federal 
government; 

(iv) Another government agency or government 
sponsored entity, including, but not limited to, the United States 
Department of Veteran's Administration, the United States Department 
of Housing and Urban Development, the State of Texas, Fannie Mae, 
and Freddie Mac; 

(v) A consumer contemplating a real property trans-
action involving the consumer's principal residence; 

(H) Whether Respondent's violations caused any harm, 
including financial harm, and the amount of such harm; 

(I) Whether Respondent acknowledged or admitted to 
violations and cooperated with the Board's investigation prior to any 
contested case hearing; 

(J) The business operating history of the AMC, includ-
ing: 

(i) The size of the AMC's appraiser panel; 

(ii) The length of time Respondent has been licensed 
as an AMC in Texas; 

(iii) The length of time the AMC has been conduct-
ing business operations, in any jurisdiction; 

(iv) The nature and extent of any remedial measures 
and sanctions the Respondent had received related to the areas in which 
violations were found; and 

(v) Respondent's affiliation with other business enti-
ties; 

(K) Whether Respondent can improve the AMC's prac-
tice through the use of remedial measures; and 

(L) Whether Respondent has voluntarily completed re-
medial measures prior to the resolution of the complaint. 

(3) The sanctions guidelines contained herein shall be em-
ployed in conjunction with the factors listed in paragraph (2) of this 
subsection to assist in reaching the proper disposition of a formal com-
plaint: 

(A) 1st Time Discipline Level 1--violations of the AMC 
Act, Board rules, or USPAP which evidence minor deficiencies will 
result in one of the following outcomes: 

(i) Dismissal; 

(ii) Dismissal with non-disciplinary warning letter; 

(iii) Contingent dismissal with remedial measures. 

(B) 1st Time Discipline Level 2--violations of the AMC 
Act, Board rules, or USPAP which evidence serious deficiencies will 
result in one of the following outcomes: 

(i) Contingent dismissal with remedial measures; 

(ii) A final order which imposes one or more of the 
following: 

(I) Remedial measures; 

(II) Required adoption and implementation of 
written, preventative policies or procedures; 

(III) A probationary period with provisions for 
monitoring the AMC; 

(IV) Monitoring and/or preapproval of AMC 
panel removals for a specified period of time; 

(V) Monitoring and/or preapproval of the li-
censed activities of the AMC for a specified time period or until 
specified conditions are satisfied; 

(VI) Minimum of $1,000 in administrative penal-
ties per act or omission which constitutes a violation(s) of the AMC 
Act, Board rules, or USPAP; each day of a continuing violation is a 
separate violation. 

(C) 1st Time Discipline Level 3--violations of the AMC 
Act, Board rules, or USPAP which evidence serious deficiencies and 
were done with knowledge, deliberately, willfully, or with gross neg-
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ligence will result in a final order which imposes one or more of the 
following: 

(i) A period of suspension; 

(ii) A revocation; 

(iii) Remedial measures; 

(iv) Required adoption and implementation of writ-
ten, preventative policies or procedures; 

(v) A probationary period with provisions for mon-
itoring the AMC; 

(vi) Monitoring and/or preapproval of AMC panel 
removals for a specified period of time; 

(vii) Monitoring and/or preapproval of the licensed 
activities of the AMC for a specified time period or until specified con-
ditions are satisfied; 

(viii) Minimum of $2,500 in administrative penal-
ties per act or omission which constitutes a violation(s) of the AMC 
Act, Board rules, or USPAP; each day of a continuing violation is a 
separate violation. 

(D) 2nd Time Discipline Level 1--violations of the 
AMC Act, Board rules, or USPAP which evidence minor deficiencies 
will result in one of the following outcomes: 

(i) Dismissal; 

(ii) Dismissal with non-disciplinary warning letter; 

(iii) Contingent dismissal with remedial measures; 

(iv) A final order which imposes one or more of the 
following: 

(I) Remedial measures; 

(II) Required adoption and implementation of 
written, preventative policies or procedures; 

(III) A probationary period with provisions for 
monitoring the AMC; 

(IV) Monitoring and/or preapproval of AMC 
panel removals for a specified period of time; 

(V) Monitoring and/or preapproval of the li-
censed activities of the AMC for a specified time period or until 
specified conditions are satisfied; 

(VI) Minimum of $1,000 in administrative penal-
ties per act or omission which constitutes a violation(s) of the AMC 
Act, Board rules, or USPAP; each day of a continuing violation is a 
separate violation. 

(E) 2nd Time Discipline Level 2--violations of the 
AMC Act, Board rules, or USPAP which evidence serious deficiencies 
will result in a final order which imposes one or more of the following: 

(i) A period of suspension; 

(ii) A revocation; 

(iii) Remedial measures; 

(iv) Required adoption and implementation of writ-
ten, preventative policies or procedures; 

(v) A probationary period with provisions for mon-
itoring the AMC; 

(vi) Monitoring and/or preapproval of AMC panel 
removals for a specified period of time; 

(vii) Monitoring and/or preapproval of the licensed 
activities of the AMC for a specified time period or until specified con-
ditions are satisfied; 

(viii) Minimum of $2,500 in administrative penal-
ties per act or omission which constitutes a violation(s) of AMC Act, 
Board rules, or USPAP; each day of a continuing violation is a separate 
violation. 

(F) 2nd Time Discipline Level 3--violations of the 
AMC Act, Board rules, or USPAP which evidence serious deficiencies 
and were done with knowledge, deliberately, willfully, or with gross 
negligence will result in a final order which imposes one or more of 
the following: 

(i) A period of suspension; 

(ii) A revocation; 

(iii) Remedial measures; 

(iv) Required adoption and implementation of writ-
ten, preventative policies or procedures; 

(v) A probationary period with provisions for mon-
itoring the AMC; 

(vi) Monitoring and/or preapproval of AMC panel 
removals for a specified period of time; 

(vii) Monitoring and/or preapproval of the licensed 
activities of the AMC for a specified time period or until specified con-
ditions are satisfied; 

(viii) Minimum of $4,000 in administrative penal-
ties per act or omission which constitutes a violation(s) of the AMC 
Act, Board rules, or USPAP; each day of a continuing violation is a 
separate violation. 

(G) 3rd Time Discipline Level 1--violations of the 
AMC Act, Board rules, or USPAP which evidence minor deficiencies 
will result in a final order which imposes one or more of the following: 

(i) A period of suspension; 

(ii) A revocation; 

(iii) Remedial measures; 

(iv) Required adoption and implementation of writ-
ten, preventative policies or procedures; 

(v) A probationary period with provisions for mon-
itoring the AMC; 

(vi) Monitoring and/or preapproval of AMC panel 
removals for a specified period of time; 

(vii) Monitoring and/or preapproval of the licensed 
activities of the AMC for a specified time period or until specified con-
ditions are satisfied; 

(viii) Minimum of $2,500 in administrative penal-
ties per act or omission which constitutes a violation(s) of the AMC 
Act, Board rules, or USPAP; each day of a continuing violation is a 
separate violation. 

(H) 3rd Time Discipline Level 2--violations of the 
AMC Act, Board rules, or USPAP which evidence serious deficiencies 
will result in a final order which imposes one or more of the following: 

(i) A period of suspension; 
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(ii) A revocation; 

(iii) Remedial measures; 

(iv) Required adoption and implementation of writ-
ten, preventative policies or procedures; 

(v) A probationary period with provisions for mon-
itoring the AMC; 

(vi) Monitoring and/or preapproval of AMC panel 
removals for a specified period of time; 

(vii) Monitoring and/or preapproval of the licensed 
activities of the AMC for a specified time period or until specified con-
ditions are satisfied; 

(viii) Minimum of $4,000 in administrative penal-
ties per act or omission which constitutes a violation(s) of the AMC 
Act, Board rules, or USPAP; each day of a continuing violation is a 
separate violation. 

(I) 3rd Time Discipline Level 3--violations of the AMC 
Act, Board rules, or USPAP which evidence serious deficiencies and 
were done with knowledge, deliberately, willfully, or with gross neg-
ligence will result in a final order which imposes one or more of the 
following: 

(i) A revocation; and 

(ii) Minimum of $7,000 in administrative penalties 
per act or omission which constitutes a violation(s) of USPAP, Board 
Rules, or the Act; each day of a continuing violation is a separate vio-
lation. 

(J) 4th Time Discipline--violations of the AMC Act, 
Board rules or USPAP will result in a final order which imposes the 
following: 

(i) A revocation; and 

(ii) $10,000 in administrative penalties per act or 
omission which constitutes a violation(s) of the AMC Act, Board rules, 
or USPAP; each day of a continuing violation is a separate violation. 

(K) Unlicensed AMC activity will result in a final order 
which imposes a $10,000 in administrative penalties per unlicensed 
AMC activity; each day of a continuing violation is a separate violation. 

(4) In addition, staff may recommend any or all of the fol-
lowing: 

(A) Reducing or increasing the recommended sanction 
or administrative penalty for a complaint based on documented factors 
that support the deviation, including but not limited to those factors 
articulated under paragraph (2) of this subsection; 

(B) Probating all or a portion of any remedial measure, 
sanction, or administrative penalty for a period not to exceed three 
years; 

(C) Requiring additional reporting requirements; 

(D) Payment of costs expended by the Board associated 
with the investigation, and if applicable, a contested case, including 
legal fees and administrative costs; and 

(E) Such other recommendations, with documented 
support, as will achieve the purposes of the AMC Act, Board rules, or 
USPAP. 

(n) The Board may order a person regulated by the Board to 
refund the amount paid by a consumer to the person for a service reg-
ulated by the Board. 

(o) Agreed resolutions of complaint matters pursuant to Texas 
Occupations Code §1104.2081[§1104.208(a)(3)] must be signed by: 

(1) The Board Chair or if the Board Chair is unavailable or 
must recuse him or herself, the Board Chair's designee, whom shall be 
(in priority order) the Board Vice Chair, the Board Secretary, or another 
Board member; 

(2) Respondent; 

(3) A representative of the TALCB [Standards and En-
forcement Services] Division; and 

(4) The Commissioner or his or her designee. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 19, 2022. 
TRD-202203144 
Kathleen Santos 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 936-3652 

♦ ♦ ♦ 
TITLE 25. HEALTH SERVICES 

PART 11. CANCER PREVENTION AND 
RESEARCH INSTITUTE OF TEXAS 

CHAPTER 703. GRANTS FOR CANCER 
PREVENTION AND RESEARCH 
25 TAC §§703.10, 703.11, 703.15, 703.24, 703.26 

The Cancer Prevention and Research Institute of Texas 
("CPRIT" or "the Institute") proposes amending 25 Texas Ad-
ministrative Code §§703.11 (relating to the eligibility of certain 
grant recipient expenses to quality as matching grant funds) and 
703.24 (relating to submission of corrections to grant recipient 
documentation supporting Financial Status Reports.) The Insti-
tute further proposes amendments to 25 Texas Administrative 
Code §§703.10, 703.15, and 703.26 to references to Uniform 
Grant Management Standards with Texas Grant Management 
Standards. 
Background and Justification 

The proposed amendment to §703.11(c) adds a new paragraph 
(7) allowing a grant recipient to count expenditures the grant 
recipient incurs for relocating its operations and personnel to 
Texas toward the grant recipient's matching funds obligation. 
Texas Health and Safety Code § 102.255(c) requires a research 
grant recipient to dedicate an amount of matching funds equal 
to one-half of the amount of the research grant awarded. Sec-
tion 703.11 provides examples of eligible grant recipient expendi-
tures to fulfill the matching funds requirement. Grant recipients 
who relocate to Texas to carry out the goals and objectives of 
their CPRIT grant may be eligible to count those relocation ex-
penses as matching funds. 
The proposed amendment to §703.24(a)(5) requires a grant re-
cipient to provide information necessary to correct a deficiency 
in the supporting documentation of a Financial Status Report 
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(FSR) within five (5) business days of a request from the Insti-
tute. If the grant recipient fails to provide the requested infor-
mation, the Institute may disapprove the FSR. Currently, CPRIT 
permits a grant recipient 21 days to respond to a request regard-
ing FSR supporting documentation. Changing the response time 
to 5 business days will expedite review of FSR supporting doc-
umentation. 
The proposed amendments to §§703.10(c)(11), 703.15(b)(3), 
and 703.26(b) update outdated references to Uniform Grant 
Management Standards (UGMS) in the Institute's administra-
tive rules with the new Texas Grant Management Standards 
(TxGMS) references. The Comptroller of Public Accounts 
published TxGMS to replace UGMS effective 2022. The In-
stitute refers grant recipients to TxGMS, when there are not 
Institute-specific guidelines within CPRIT's statute and/or ad-
ministrative rules. 
Fiscal Note 

Kristen Pauling Doyle, Deputy Executive Officer and General 
Counsel for CPRIT, has determined that for the first five-year 
period the rule change is in effect, there will be no foreseeable 
implications relating to costs or revenues for state or local gov-
ernment due to enforcing or administering the rules. 
Public Benefit and Costs 

Ms. Doyle has determined that for each year of the first five years 
the rule change is in effect the public benefit anticipated due to 
enforcing the rule will be clarifying grantee reporting obligations 
and consequences. 
Small Business, Micro-Business, and Rural Communities Impact 
Analysis 

Ms. Doyle has determined that the rule change will not affect 
small businesses, micro businesses, or rural communities. 
Government Growth Impact Statement 
The Institute, in accordance with 34 Texas Administrative Code 
§11.1, has determined that during the first five years that the 
proposed rule change will be in effect: 
(1) the proposed rule change will not create or eliminate a gov-
ernment program; 
(2) implementation of the proposed rule change will not affect the 
number of employee positions; 
(3) implementation of the proposed rule change will not require 
an increase or decrease in future legislative appropriations; 
(4) the proposed rule change will not affect fees paid to the 
agency; 
(5) the proposed rule change will not create new rule; 
(6) the proposed rule change will not expand existing rule; 
(7) the proposed rule change will not change the number of in-
dividuals subject to the rule; and 

(8) The rule change is unlikely to have an impact on the state's 
economy. Although the change is likely to have neutral impact 
on the state's economy, the Institute lacks enough data to predict 
the impact with certainty. 
Submit written comments on the proposed rule change to Ms. 
Kristen Pauling Doyle, General Counsel, Cancer Prevention 
and Research Institute of Texas, P.O. Box 12097, Austin, Texas 
78711, no later than October 3, 2022. The Institute asks parties 

filing comments to indicate whether they support the rule revision 
proposed by the Institute and, if the party requests a change, 
to provide specific text for the proposed change. Parties may 
submit comments electronically to kdoyle@cprit.texas.gov or by 
facsimile transmission to (512) 475-2563. 
Statutory Authority 

The Institute proposes the rule change under the authority of the 
Texas Health and Safety Code Annotated, §102.108, which pro-
vides the Institute with broad rule-making authority to administer 
the chapter. 
There is no other statute, article, or code affected by these rules. 
§703.10. Awarding Grants by Contract. 

(a) The Oversight Committee shall negotiate on behalf of the 
state regarding the awarding of grant funds and enter into a written 
contract with the Grant Recipient. 

(b) The Oversight Committee may delegate Grant Contract ne-
gotiation duties to the Chief Executive Officer and the General Counsel 
for the Institute. The Chief Executive Officer may enter into a written 
contract with the Grant Recipient on behalf of the Oversight Commit-
tee. 

(c) The Grant Contract shall include the following provisions: 

(1) If any portion of the Grant Contract has been approved 
by the Oversight Committee to be used to build a capital improvement, 
the Grant Contract shall specify that: 

(A) The state retains a lien or other interest in the cap-
ital improvement in proportion to the percentage of the Grant Award 
amount used to pay for the capital improvement; and 

(B) If the capital improvement is sold, then the Grant 
Recipient agrees to repay to the state the Grant Award used to pay for 
the capital improvement, with interest, and share with the state a pro-
portionate amount of any profit realized from the sale; 

(2) Terms relating to Intellectual Property Rights and the 
sharing with the Institute of revenues generated by the sale, license, or 
other conveyance of such Project Results consistent with the standards 
established by this chapter; 

(3) Terms relating to publication of materials created with 
Grant Award funds or related to the Cancer Research or Cancer Pre-
vention project that is the subject of the Grant Award, including an 
acknowledgement of Institute funding and copyright ownership, if ap-
plicable: 

(A) Acknowledgment of Institute funding must include 
the grant number of every Institute-funded grant contributing to the 
work memorialized in the publication; and 

(B) Subparagraph (A) of this paragraph is effective be-
ginning September 1, 2021; 

(4) Repayment terms, including interest rates, to be en-
forced if the Grant Recipient has not used Grant Award funds for the 
purposes for which the Grant Award was intended; 

(5) A statement that the Institute does not assume respon-
sibility for the conduct of the Cancer Research or Cancer Prevention 
project, and that the conduct of the project and activities of all investi-
gators are under the scope and direction of the Grant Recipient; 

(6) A statement that the Cancer Research or Cancer Pre-
vention project is conducted with full consideration for the ethical and 
medical implications of the project and that the project will comply 
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with all federal and state laws regarding the conduct of the Cancer Re-
search or Prevention project; 

(7) Terms related to the Standards established by the Over-
sight Committee in Chapter 701 of this title (relating to Policies and 
Procedures) to ensure that Grant Recipients, to the extent reasonably 
possible, demonstrate good faith effort to purchase goods and services 
for the Grant Award project from suppliers in this state and from his-
torically underutilized businesses as defined by Chapter 2161, Texas 
Government Code, and any other state law; 

(8) An agreement by the Grant Recipient to submit to regu-
lar inspection reviews of the Grant Award project by Institute staff dur-
ing normal business hours and upon reasonable notice to ensure com-
pliance with the terms of the Grant Contract and continued merit of the 
project; 

(9) An agreement by the Grant Recipient to submit Grant 
Progress Reports to the Institute on a schedule specified by the Grant 
Contract that includes information on a grant-by-grant basis quantify-
ing the amount of additional research funding, if any, secured as a result 
of Institute funding; 

(10) An agreement that, to the extent possible, the Grant 
Recipient will evaluate whether any new or expanded preclinical test-
ing, clinical trials, Product Development, or manufacturing of any real 
or intellectual property resulting from the award can be conducted in 
this state, including the establishment of facilities to meet this purpose; 

(11) An agreement that the Grant Recipient will abide 
by the Texas [Uniform] Grant Management Standards (TxGMS) 
[(UGMS)] published [adopted] by the Comptroller of Public Accounts 
Statewide Procurement Division [Governor's Office], if applicable, 
unless one or more standards conflicts with a provision of the Grant 
Contract, Chapter 102, Texas Health and Safety Code, or the Institute's 
administrative rules. Such interpretation of the Institute rules and 
TxGMS [UGMS] shall be made by the Institute; 

(12) An agreement that the Grant Recipient is under a con-
tinuing obligation to notify the Institute of any adverse conditions that 
materially impact milestones and objectives included in the Grant Con-
tract; 

(13) An agreement that the design, conduct, and reporting 
of the Cancer Research or Prevention project will not be biased by 
conflicting financial interest of the Grant Recipient or any individuals 
associated with the Grant Award. This duty is fulfilled by certifying that 
an appropriate written, enforced Conflict of Interest policy governs the 
Grant Recipient; 

(14) An agreement regarding the amount, schedule, and re-
quirements for payment of Grant Award funds, if such advance pay-
ments are approved by the Oversight Committee in accordance with 
this chapter. Notwithstanding the foregoing, the Institute may require 
that up to ten percent of the final tranche of funds approved for the Grant 
Award must be expended on a reimbursement basis. Such reimburse-
ment payment shall not be made until close out documents described 
in this section and required by the Grant Contract have been submitted 
and approved by the Institute; 

(15) An agreement to provide quarterly Financial Status 
Reports and supporting documentation for expenses submitted for re-
imbursement or, if appropriate, to demonstrate how advanced funds 
were expended; 

(16) A statement certifying that, as of June 14, 2013, the 
Grant Recipient has not made and will not make a contribution, during 
the term of the Grant Contract, to the Institute or to any foundation 
established specifically to support the Institute; 

(17) A statement specifying the agreed effective date of the 
Grant Contract and the period in which the Grant Award funds must be 
spent. If the effective date specified in the Grant Contract is different 
from the date the Grant Contract is signed by both parties, then the 
effective date shall control; 

(18) A statement providing for reimbursement with Grant 
Award funds of expenses made prior to the effective date of the Grant 
Contract at the discretion of the Institute. Pre-contract reimbursement 
shall be made only in the event that: 

(A) The expenses are allowable pursuant to the terms 
of the Grant Contract; 

(B) The request is made in writing by the Grant Recip-
ient and approved by the Chief Executive Officer; and 

(C) The expenses to be reimbursed were incurred on or 
after the date the Grant Award recommendation was approved by the 
Oversight Committee; 

(19) Requirements for closing out the Grant Contract at the 
termination date, including the submission of a Financial Status Re-
port, a final Grant Progress Report, an equipment inventory, a HUB and 
Texas Business report, a revenue sharing form, a single audit determi-
nation report form and a list of contractual terms that extend beyond 
the termination date; 

(20) A certification of dedicated Matching Funds equal to 
one-half of the amount of the Research Grant Award that includes the 
name of the Research Grant Award to which the matching funds are to 
be dedicated, as specified in Section §703.11 of this chapter (relating 
to Requirement to Demonstrate Available Funds for Cancer Research 
Grants); 

(21) The project deliverables as described by the Grant Ap-
plication and stated in the Scope of Work for the Grant Contract reflect-
ing modifications, if any, approved during the Peer Review process or 
during Grant Contract negotiation; 

(22) An agreement that the Grant Recipient shall notify the 
Institute and seek approval for a change in effort for any of the Senior 
Members or Key Personnel of the research or prevention team listed on 
the Grant Application, including any proposed temporary leave of ab-
sence of a Principal Investigator, Program Director, or Company Rep-
resentative; 

(23) An agreement that the Grant Recipient is legally re-
sponsible for the integrity of the fiscal and programmatic management 
of the organization; and 

(24) An agreement that the Grant Recipient is responsible 
for the actions of its employees and other research collaborators, in-
cluding third parties, involved in the project. The Grant Recipient is 
responsible for enforcing its standards of conduct, taking appropriate 
action on individual infractions, and, in the case of financial conflict 
of interest, informing the Institute if the infraction is related to a Grant 
Award. 

(d) The Grant Recipient's failure to comply with the terms and 
conditions of the Grant Contract may result in termination of the Grant 
Contract, pursuant to the process prescribed in the Grant Contract, and 
trigger repayment of the Grant Award funds. 

§703.11. Requirement to Demonstrate Available Funds for Cancer 
Research Grants. 

(a) Prior to the disbursement of Grant Award funds, the Grant 
Recipient of a Cancer Research Grant Award shall demonstrate that the 
Grant Recipient has an amount of Encumbered Funds equal to at least 
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one-half of the Grant Award available and not yet expended that are 
dedicated to the research that is the subject of the Grant Award. 

(1) The Grant Recipient's written certification of Matching 
Funds, as described in this section, shall be included in the Grant Con-
tract. 

(2) A Grant Recipient of a multiyear Grant Award may cer-
tify Matching Funds on a year-by-year basis for the amount of Award 
Funds to be distributed for the Project Year based upon the Approved 
Budget. 

(3) A Grant Recipient receiving multiple Grant Awards 
may provide certification at the institutional level. 

(4) Nothing herein restricts the Institute from requiring 
the Grant Recipient to demonstrate an amount of Encumbered Funds 
greater than one-half of the Grant Award available and not yet ex-
pended that are dedicated to the research that is the subject of the 
Grant Award. To the extent that a greater Matching Funds amount will 
be required, the Institute shall include the requirement in the Request 
for Applications and in the Grant Contract. 

(b) For purposes of the certification required by subsection (a) 
of this section, a Grant Recipient that is a public or private institution 
of higher education, as defined by §61.003, Texas Education Code, 
may credit toward the Grant Recipient's Matching Funds obligation 
the dollar amount equivalent to the difference between the indirect cost 
rate authorized by the federal government for research grants awarded 
to the Grant Recipient and the five percent (5%) Indirect Cost limit 
imposed by §102.203(c), Texas Health and Safety Code, subject to the 
following requirements: 

(1) The Grant Recipient shall file certification with the In-
stitute documenting the federal indirect cost rate authorized for re-
search grants awarded to the Grant Recipient; 

(2) To the extent that the Grant Recipient's Matching Funds 
credit does not equal or exceed one-half of the Grant Award funds to 
be distributed for the Project Year, then the Grant Recipient's Matching 
Funds certification shall demonstrate that a combination of the dollar 
amount equivalent credit and the funds to be dedicated to the Grant 
Award project as described in subsection (c) of this section is available 
and sufficient to meet or exceed the Matching Fund requirement; 

(3) Calculation of the portion of federal indirect cost rate 
credit associated with subcontracted work performed for the Grant Re-
cipient shall be in accordance with the Grant Recipient's established 
internal policy; and 

(4) If the Grant Recipient's federal indirect cost rate 
changes six months or less following the anniversary of the Effective 
Date of the Grant Contract, then the Grant Recipient may use the 
new federal indirect cost rate for the purpose of calculating the Grant 
Recipient's Matching Funds credit for the entirety of the Project Year. 

(c) For purposes of the certification required by subsection (a) 
of this section, Encumbered Funds must be spent directly on the Grant 
Project or spent on closely related work that supports, extends, or fa-
cilitates the Grant Project and may include: 

(1) Federal funds, including, but not limited to, American 
Recovery and Reinvestment Act of 2009 funds, and the fair market 
value of drug development support provided to the recipient by the 
National Cancer Institute or other similar programs; 

(2) State of Texas funds; 

(3) funds of other states; 

(4) Non-governmental funds, including private funds, 
foundation grants, gifts and donations; 

(5) Unrecovered Indirect Costs not to exceed ten percent 
(10%) of the Grant Award amount, subject to the following conditions: 

(A) These costs are not otherwise charged against the 
Grant Award as the five percent (5%) indirect funds amount allowed un-
der §703.12(c) of this chapter (relating to Limitation on Use of Funds); 

(B) The Grant Recipient must have a documented fed-
eral indirect cost rate or an indirect cost rate certified by an independent 
accounting firm; and 

(C) The Grant Recipient is not a public or private insti-
tution of higher education as defined by §61.003 of the Texas Education 
Code. 

(6) Funds contributed by a subcontractor or subawardee 
and spent on the Grant Project, so long as the subcontractor's or sub-
awardee's portion of otherwise allowable Matching Funds for a Project 
Year may not exceed the percentage of the total Grant Funds paid to 
the subcontractor or subawardee for the same Project Year. 

(7) Costs incurred by the Grant Recipient to relocate the 
Grant Recipient's operations and/or personnel to Texas. 

(d) For purposes of the certification required by subsection 
(a) of this section, the following items do not qualify as Encumbered 
Funds: 

(1) In-kind costs; 

(2) Volunteer services furnished to the Grant Recipient; 

(3) Noncash contributions; 

(4) Income earned by the Grant Recipient that is not avail-
able at the time of Grant Award; 

(5) Pre-existing real estate of the Grant Recipient including 
building, facilities and land; 

(6) Deferred giving such as a charitable remainder annuity 
trust, a charitable remainder unitrust, or a pooled income fund; or 

(7) Other items as may be determined by the Oversight 
Committee. 

(e) To the extent that a Grant Recipient of a multiyear Grant 
Award elects to certify Matching Funds on a Project Year basis, the 
failure to provide certification of Encumbered Funds at the appropri-
ate time for each Project Year may serve as grounds for suspending 
reimbursement or advancement of Grant Funds for project costs or ter-
minating the Grant Contract. 

(f) In no event shall Grant Award funds for a Project Year be 
advanced or reimbursed, as may be appropriate for the Grant Award 
and specified in the Grant Contract, until the certification required by 
subsection (a) of this section is filed and approved by the Institute. 

(g) No later than thirty (30) days following the due date of the 
FSR reflecting expenses incurred during the last quarter of the Grant 
Recipient's Project Year, the Grant Recipient shall file a form with the 
Institute reporting the amount of Matching Funds spent for the preced-
ing Project Year. 

(1) The Grant Recipient must provide all documentation, 
including proof of payment, showing that the Grant Recipient ex-
pended the required amount of Matching Funds on the CPRIT project 
for the preceding Project Year. The Institute will accept a general 
ledger from public or private institutions of higher education as proof 
of payment. 
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(2) The Institute will not review or approve the Grant Re-
cipient's Matching Funds form until the Grant Recipient submits the 
form and all required documentation. 

(h) If the Grant Recipient failed to expend Matching Funds 
equal to one-half of the actual amount of Grant Award funds distributed 
to the Grant Recipient for the same Project Year the Institute shall: 

(1) Carry forward and add to the Matching Fund require-
ment for the next Project Year the dollar amount equal to the deficiency 
between the actual amount of Grant Award funds distributed and the ac-
tual Matching Funds expended, so long as the deficiency is equal to or 
less than twenty percent (20%) of the total Matching Funds required 
for the same period and the Grant Recipient has not previously had a 
Matching Funds deficiency for the project; 

(2) Suspend distributing Grant Award funds for the project 
to the Grant Recipient if the deficiency between the actual amount of 
Grant Funds distributed and the Matching Funds expended is greater 
than twenty percent (20%) but less than fifty percent (50%) of the total 
Matching Funds required for the period; 

(A) The Grant Recipient will have no less than eight 
months from the anniversary of the Grant Contract's effective date to 
demonstrate that it has expended Encumbered Funds sufficient to fulfill 
the Matching Funds deficiency for the project. 

(B) If the Grant Recipient fails to fulfill the Matching 
Funds deficiency within the specified period, then the Grant Contract 
shall be considered in default and the Institute may proceed with termi-
nating the Grant Award pursuant to the process established in the Grant 
Contract. 

(3) Declare the Grant Contract in default if the deficiency 
between the actual amount of Grant Award funds distributed and the 
Matching Funds expended is greater than fifty percent (50%) of the to-
tal Matching Funds required for the period. The Institute may proceed 
with terminating the Grant Award pursuant to the process established 
in the Grant Contract; or 

(4) Take appropriate action, including withholding reim-
bursement, requiring repayment of the deficiency, or terminating the 
Grant Contract if a deficiency exists between the actual amount of 
Grant Award funds distributed and the Matching Funds expended and 
it is the last year of the Grant Contract. 

(i) Nothing herein shall preclude the Institute from taking ac-
tion other than described in subsection (h) of this section based upon 
the specific reasons for the deficiency. To the extent that other action 
not described herein is taken by the Institute, such action shall be docu-
mented in writing and included in Grant Contract records. The options 
described in subsection (h)(1) and (2) of this section may be used by 
the Grant Recipient only one time for the particular project. A second 
deficiency of any amount shall be considered an event of default and 
the Institute may proceed with terminating the Grant Award pursuant 
to the process established in the Grant Contract. 

(j) The Grant Recipient shall maintain adequate documenta-
tion supporting the source and use of the Matching Funds reported in 
the certification required by subsection (a) of this section. The Insti-
tute shall conduct an annual review of the documentation supporting 
the source and use of Matching Funds reported in the required certifi-
cation for a risk-identified sample of Grant Recipients. Based upon the 
results of the sample, the Institute may elect to expand the review of 
supporting documentation to other Grant Recipients. Nothing herein 
restricts the authority of the Institute to review supporting documenta-
tion for one or more Grant Recipients or to conduct a review of Match-
ing Funds documentation more frequently. 

(k) If a deadline set by this rule falls on a Saturday, Sunday, or 
federal holiday as designated by the U.S. Office of Personnel Manage-
ment, the required filing may be submitted on the next business day. 
The Institute will not consider a required filing delinquent if the Grant 
Recipient complies with this subsection. 

§703.15. Financial Policies Applicable to Grant Awards. 
(a) The Grant Recipient is responsible for managing the day-

to-day operations of the activities supported by the Grant Award and 
is accountable to Institute for the performance of the Grant Award, in-
cluding the appropriate expenditure of Grant Award funds by all parties 
and all other obligations of the Grant Recipient. 

(b) The Grant Recipient must maintain a sound financial man-
agement system that provides appropriate fiscal controls and account-
ing procedures to ensure accurate preparation of reports by the Grant 
Contract and adequate identification of the source and application of 
Grant Award funds. 

(1) The Grant Recipient may use its established controls 
and policies, as long as the controls and policies are consistent with 
requirements described in the Institute's administrative rules, the Grant 
Contract, and other applicable standards. 

(2) The Grant Recipient's system of internal controls 
should encompass segregation of functions, proper authorization of 
transactions, proper recording of transactions, limited access to assets, 
and monitoring of internal controls. The extent to which internal 
controls are established is dependent upon the nature and size of the 
organization involved. 

(3) The Grant Recipient's accounting system must conform 
to Generally Accepted Accounting Principles applicable to state and 
federal grant funds and conform to the standards for financial manage-
ment set forth in the Texas [Uniform] Grant Management Standards 
(TxGMS). 

(4) The Institute may review the adequacy of the financial 
management system of any Grant Recipient to ensure that the system 
is appropriate to fulfill the Institute's administrative rules, the Grant 
Contract, and other applicable standards. 

(c) The Grant Recipient shall use cash basis accounting when 
reporting expenses to be reimbursed with Grant Award funds. 

(1) A Grant Recipient utilizing an accrual basis of account-
ing in its normal operations must present expenses on a cash basis and 
reflect actual costs incurred during the payment period. 

(2) A subcontractor is not required to record the adjustment 
in the general ledger; the adjustment should be documented by memo 
entries along with a reconciliation of the expense reported to the Insti-
tute and the expense recorded to the general ledger. 

§703.24. Financial Status Reports. 
(a) The Grant Recipient shall report expenditures to be reim-

bursed with Grant Award funds on the quarterly Financial Status Report 
form. The Grant Recipient must report all expenses for which it seeks 
reimbursement that the Grant Recipient paid during the fiscal quarter 
indicated on the quarterly Financial Status Report form. 

(1) Expenditures shall be reported by budget category con-
sistent with the Grant Recipient's Approved Budget. 

(2) If the Grant Recipient seeks reimbursement for an ex-
pense it paid prior to the period covered by the current quarterly Fi-
nancial Status Report but did not previously report to the Institute, the 
Grant Recipient must provide a written explanation for failing to claim 
the prior payment in the appropriate period. 
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(A) The Grant Recipient must submit the written expla-
nation with any supporting documentation at the time that the Grant 
Recipient files its current Financial Status Report. 

(B) The Institute shall consider the explanation and may 
approve reimbursement for the otherwise eligible expense. The Insti-
tute's decision whether to reimburse the expense is final. 

(3) All expenditures must be supported with appropriate 
documentation showing that the costs were incurred and paid. A Grant 
Recipient that is a public or private institution of higher education as 
defined by §61.003, Texas Education Code is not required to submit 
supporting documentation for an individual expense totaling less than 
$750 in the "supplies" or "other" budget categories. 

(4) The Financial Status Report and supporting documen-
tation must be submitted via the Grant Management System, unless 
the Grant Recipient is specifically directed in writing by the Institute 
to submit or provide it in another manner. 

(5) The Institute may request in writing that a Grant Recip-
ient provide more information or correct a deficiency in the supporting 
documentation for a Financial Status Report. If a Grant Recipient does 
not submit the requested information within five (5) business [21] days 
after the request is submitted, the Financial Status Report may [will] 
be disapproved by the Institute. 

(A) Nothing herein restricts the Institute from disap-
proving the FSR without asking for additional information or prior to 
the submission of additional information. 

(B) Nothing herein extends the FSR due date. 

(6) The requirement to report and timely submit quarterly 
Financial Status Reports applies to all Grant Recipients, regardless of 
whether Grant Award funds are disbursed by reimbursement or in ad-
vance of incurring costs. 

(b) Quarterly Financial Status Reports shall be submitted to 
the Institute within ninety (90) days of the end of the state fiscal quarter 
(based upon a September 1 - August 31 fiscal year). The Institute shall 
review expenditures and supporting documents to determine whether 
expenses charged to the Grant Award are: 

(1) Allowable, allocable, reasonable, necessary, and con-
sistently applied regardless of the source of funds; and 

(2) Adequately supported with documentation such as cost 
reports, receipts, third party invoices for expenses, or payroll informa-
tion. 

(c) A Grant Award with a Grant Contract effective date within 
the last quarter of a state fiscal year (June 1 - August 31) will have an 
initial financial reporting period beginning September 1 of the follow-
ing state fiscal year. 

(1) A Grant Recipient that incurs Authorized Expenses af-
ter the Grant Contract effective date but before the beginning of the 
next state fiscal year may request reimbursement for those Authorized 
Expenses. 

(2) The Authorized Expenses described in paragraph (1) of 
this subsection must be reported in the Financial Status Report reflect-
ing Authorized Expenses for the initial financial reporting period be-
ginning September 1. 

(d) Except as provided herein, the Grant Recipient waives the 
right to reimbursement of project costs incurred during the reporting 
period if the Financial Status Report for that quarter is not submitted 
to the Institute within thirty (30) days of the Financial Status Report 
due date. Waiver of reimbursement of project costs incurred during 

the reporting period also applies to Grant Recipients that have received 
advancement of Grant Award funds. 

(1) For purposes of this rule, the "Financial Status Report 
due date" is ninety (90) days following the end of the state fiscal quarter. 

(2) The Chief Executive Officer may approve a Grant Re-
cipient's request to defer submission of the reimbursement request for 
the current fiscal quarter until the next fiscal quarter if, on or before the 
original Financial Status Report due date, the Grant Recipient submits 
a written explanation for the Grant Recipient's inability to complete a 
timely submission of the Financial Status Report. 

(3) A Grant Recipient may appeal the waiver of its right to 
reimbursement of project costs. 

(A) The appeal shall be in writing, provide good cause 
for failing to submit the Financial Status Report within thirty (30) days 
of the Financial Status Report due date, and be submitted via the Grant 
Management System. 

(B) The Chief Executive Officer may approve the ap-
peal for good cause. The decision by the Chief Executive Officer to 
approve or deny the grant recipient's appeal shall be in writing and 
available to the Grant Recipient via the Grant Management System. 

(C) The Chief Executive Officer's decision to approve 
or deny the Grant Recipient's appeal is final, unless the Grant Recipient 
timely seeks reconsideration of the Chief Executive Officer's decision 
by the Oversight Committee. 

(D) The Grant Recipient may request that the Oversight 
Committee reconsider the Chief Executive Officer's decision regarding 
the Grant Recipient's appeal. The request for reconsideration shall be 
in writing and submitted to the Chief Executive Officer within 10 days 
of the date that the Chief Executive Officer notifies the Grant Recipient 
of the decision regarding the appeal as noted in subparagraph (C) of this 
paragraph. 

(E) The Chief Executive Officer shall notify the Over-
sight Committee in writing of the decision to approve or deny the Grant 
Recipient's appeal. The notice should provide justification for the Chief 
Executive Officer's decision. In the event that the Grant Recipient 
timely seeks reconsideration of the Chief Executive Officer's decision, 
the Chief Executive Officer shall provide the Grant Recipient's written 
request to the Oversight Committee at the same time. 

(F) The Grant Recipient's request for reconsideration is 
deemed denied unless three or more Oversight Committee members 
request that the Chief Executive Officer add the Grant Recipient's re-
quest for reconsideration to the agenda for action at the next regular 
Oversight Committee meeting. The decision made by the Oversight 
Committee is final. 

(G) If the Grant Recipient's appeal is approved by the 
Chief Executive Officer or the Oversight Committee, the Grant Recip-
ient shall report the project costs and provide supporting documentation 
for the costs incurred during the reporting period covered by the appeal 
on the next available financial status report to be filed by the Grant Re-
cipient. 

(H) Approval of the waiver appeal does not connote ap-
proval of the expenditures; the expenditures and supporting documen-
tation shall be reviewed according to subsection (b) of this section. 

(I) This subsection applies to any waivers of the Grant 
Recipient's reimbursement decided by the Institute on or after Septem-
ber 1, 2015. 

(4) Notwithstanding subsection (c) of this section, in the 
event that the Grant Recipient and Institute execute the Grant Contract 
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after the effective date of the Grant Contract, the Chief Program Officer 
may approve additional time for the Grant Recipient to prepare and 
submit the outstanding Financial Status Report(s). The approval shall 
be in writing and maintained in the Grants Management System. The 
Chief Program Officer's approval may cover more than one Financial 
Status Report and more than one fiscal quarter. 

(5) In order to receive disbursement of grant funds, the 
most recently due Financial Status Report must be approved by the 
Institute. 

(e) If a deadline set by this rule falls on a Saturday, Sunday, or 
federal holiday as designated by the U.S. Office of Personnel Manage-
ment, the required filing may be submitted on the next business day. 
The Institute will not consider a required filing delinquent if the Grant 
Recipient complies with this subsection. 

§703.26. Allowable Costs. 
(a) A cost is an Allowable Cost and may be charged to the 

Grant Award if it is reasonable, allocable, and adequately documented. 

(1) A cost is reasonable if the cost does not exceed that 
which would be incurred by a prudent individual or organization under 
the circumstances prevailing at the time the decision was made to in-
cur the cost; and is necessary for the performance of the Grant Award 
defined in the Scope of Work in the Grant Contract. 

(2) A cost is allocable if the cost: 

(A) Benefits the Grant Award either directly or indi-
rectly, subject to Indirect Cost limits stated in the Grant Contract; 

(B) Is assigned the Grant Award in accordance with the 
relative benefit received; 

(C) Is allowed or not prohibited by state laws, adminis-
trative rules, contractual terms, or applicable regulations; 

(D) Is not included as a cost or used to meet Matching 
Fund requirements for any other Grant Award in either the current or a 
prior period; and 

(E) Conforms to any limitations or exclusions set forth 
in the applicable cost principles, administrative rules, state laws, and 
terms of the Grant Contract. 

(3) A cost is adequately documented if the cost is supported 
by the organization's accounting records and documented consistent 
with §703.24 of this title (relating to Financial Status Reports). 

(b) Grant Award funds must be used for Allowable Costs as 
provided by the terms of the Grant Contract, Chapter 102, Texas Health 
and Safety Code, the Institute's administrative rules, and the Texas 
[Uniform] Grant Management Standards (TxGMS) [(UGMS)] adopted 
by the Comptroller's Office. If guidance from the Uniform Grant Man-
agement Standards on a particular issue conflicts with a specific provi-
sion of the Grant Contract, Chapter 102, Texas Health and Safety Code 
or the Institute's administrative rules, then the Grant Contract, statute, 
or Institute administrative rule shall prevail. 

(c) An otherwise Allowable Cost will not be eligible for reim-
bursement if the Grant Recipient incurred the expense outside of the 
Grant Contract term, unless the Grant Recipient has received written 
approval from the Institute's Chief Executive Officer to receive reim-
bursement for expenses incurred prior to the effective date of the Grant 
Contract. 

(d) An otherwise Allowable Cost will not be eligible for reim-
bursement if the benefit from the cost of goods or services charged to 
the Grant Award is not realized within the applicable term of the Grant 
Award. The Grant Award should not be charged for the cost of goods 

or services that benefit another Grant Award or benefit a period prior to 
the Grant Contract effective date or after the termination of the Grant 
Contract. 

(e) Grant Award funds shall not be used to reimburse unallow-
able expenses, including, but not limited to: 

(1) Bad debt, such as losses arising from uncollectible ac-
counts and other claims and related costs. 

(2) Contributions to a contingency reserve or any similar 
provision for unforeseen events. 

(3) Contributions and donations made to any individual or 
organization. 

(4) Costs of entertainment, amusements, social activities, 
and incidental costs relating thereto, including tickets to shows or 
sports events, meals, alcoholic beverages, lodging, rentals, transporta-
tion and gratuities. 

(5) Costs relating to food and beverage items, unless the 
food item is related to the issue studied by the project that is the subject 
of the Grant Award. 

(6) Fines, penalties, or other costs resulting from violations 
of or failure to comply with federal, state, local or Indian tribal laws and 
regulations. 

(7) An honorary gift or a gratuitous payment. 

(8) Interest and other financial costs related to borrowing 
and the cost of financing. 

(9) Legislative expenses such as salaries and other ex-
penses associated with lobbying the state or federal legislature or 
similar local governmental bodies, whether incurred for purposes of 
legislation or executive direction. 

(10) Liability insurance coverage. 

(11) Benefit replacement pay or legislatively-mandated 
pay increases for eligible general revenue-funded state employees at 
Grant Recipient state agencies or universities. 

(12) Professional association fees or dues for an individual 
employed by the Grant Recipient. Professional association fees or dues 
for the Grant Recipient's membership in business, technical, and pro-
fessional organizations may be allowed, with prior approval from the 
Institute, if: 

(A) the professional association is not involved in lob-
bying efforts; and 

(B) the Grant Recipient demonstrates how membership 
in the professional association benefits the Grant Award project(s). 

(13) Promotional items and costs relating to items such as 
T-shirts, coffee mugs, buttons, pencils, and candy that advertise or pro-
mote the project or Grant Recipient. 

(14) Fees for visa services. 

(15) Payments to a subcontractor if the subcontractor 
working on a Grant Award project employs an individual who is a 
Relative of the Principal Investigator, Program Director, Company 
Representative, Authorized Signing Official, or any person designated 
as Key Personnel for the same Grant Award project (collectively 
referred to as "affected Relative"), and the Grant Recipient will be 
paying the subcontractor with Grant Award funds for any portion of 
the affected Relative's salary or the Relative submits payment requests 
on behalf of the subcontractor to the Grant Recipient for payment with 
Grant Award funds. 
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(A) For exceptional circumstances, the Institute's Chief 
Executive Office may grant an exception to allow payment of Grant 
Award funds if the Grant Recipient notifies the Institute prior to finaliz-
ing the subcontract. The Chief Executive Officer must notify the Over-
sight Committee in writing of the decision to allow reimbursement for 
the otherwise unallowable expense. 

(B) Nothing herein is intended to supersede a Grant Re-
cipient's internal policies, to the extent that such policies are stricter. 

(16) Fundraising. 

(17) Tips or gratuities. 

(f) Pursuant to Texas Health and Safety Code Section 
102.203(b) the Institute may authorize reimbursement for one or more 
of the following expenses incurred by a cancer clinical trial participant 
that are associated with participating in a clinical trial and included in 
the Grant Recipient's Approved Budget: 

(1) transportation, including car mileage, parking, bus fare, 
taxi or ride hailing fare exclusive of tips, and commercial economy 
class airfare within the borders of the State of Texas; 

(2) lodging; and 

(3) any cost reimbursed under a cancer clinical trial partic-
ipation program established pursuant to Texas Health and Safety Code 
Chapter 51 (relating to Cancer Clinical Trial Participation Program). 

(g) The Institute is responsible for making the final determi-
nation regarding whether an expense shall be considered an Allowable 
Cost. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 22, 2022. 
TRD-202203178 
Heidi McConnell 
Chief Operating Officer 
Cancer Prevention and Research Institute of Texas 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 305-8487 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 259. COMMUNITY LIVING 
ASSISTANCE AND SUPPORT SERVICES 
(CLASS) AND COMMUNITY FIRST CHOICE 
(CFC) SERVICES 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes in the Texas 
Administrative Code (TAC), Title 26, Part 1, new Chapter 259, 
Community Living Assistance and Support Services (CLASS) 
Program and Community First Choice (CFC) Services, con-
sisting of Subchapters A - J, comprised of §§259.5, 259.7, 
259.9, 259.51, 259.53, 259.55, 259.57, 259.59, 259.61, 259.63, 
259.65, 259.67, 259.69, 259.71, 259.73, 259.75, 259.77, 
259.79, 259.81, 259.83, 259.85, 259.87, 259.89, 259.101, 

259.103, 259.151, 259.153, 259.155, 259.157, 259.159, 
259.161, 259.163, 259.165, 259.167, 259.169, 259.171, 
259.201, 259.203, 259.205, 259.207, 259.209, 259.211, 
259.213, 259.215, 259.217, 259.251, 259.253, 259.255, 
259.257, 259.259, 259.261, 259.263, 259.265, 259.267, 
259.271, 259.273, 259.275, 259.277, 259.279, 259.281, 
259.283, 259.285, 259.287, 259.289, 259.301, 259.303, 
259.305, 259.307, 259.309, 259.311, 259.313, 259.315, 
259.317, 259.319, 259.321, 259.351, 259.353, 259.355, 
259.357, 259.359, 259.360, 259.361, 259.363, 259.365, 
259.367, 259.369, 259.371, 259.373, 259.401, and 259.451. 
BACKGROUND AND PURPOSE 

The Community Living Assistance and Support Services 
(CLASS) Program is a Medicaid waiver program approved by 
the Centers for Medicare & Medicaid Services (CMS) under 
§1915(c) of the Social Security Act. This waiver program 
provides community-based services and supports to eligible in-
dividuals as an alternative to services provided in an institutional 
setting. In the CLASS Program there are two types of program 
providers. One is the case management agency (CMA) and the 
other is the direct services agency (DSA). 
One purpose of the proposed new rules is to move the CLASS 
Program rules from 40 TAC, Chapter 45 to 26 TAC, Chapter 259. 
The repeal of 40 TAC, Chapter 45, are proposed elsewhere in 
this issue of the Texas Register. 

Another purpose of the proposed new rules is to ensure that 
the CLASS Program complies with the requirements in Title 42, 
Code of Federal Regulations (42 CFR), Chapter IV, Subchap-
ter C, Part 441, Subpart G, §441.301(c)(1) - (5). In 2014, CMS 
amended this regulation to establish new requirements for Home 
and Community-Based Services (HCBS) Medicaid programs, in-
cluding requirements for HCBS program settings and person-
centered planning. CMS has given states until March 2023 to 
be in full compliance with the requirements in §441.301(c)(1) -
(5). The proposed new rules will also ensure compliance with the 
requirements in 42 CFR, Chapter IV, Subchapter C, Part 441, 
Subpart K, §441.530, regarding Home and Community-Based 
Settings, and §441.540 regarding the Person-centered service 
plan, for Community First Choice (CFC) services because CFC 
services are available in the CLASS Program. 
Additional purposes of the proposed new rules are described 
below. 
The proposed new rules implement Texas Government Code 
§531.02161(b)(4) which requires HHSC to ensure that, if cost 
effective, clinically effective, and allowed by federal law, a Medic-
aid recipient has the option to receive certain services, including 
occupational therapy (OT), physical therapy (PT), and speech 
and language pathology as a telehealth service. 
The proposed new rules require program providers to submit a 
translation of non-English documentation submitted to HHSC. 
The purpose of the proposed rule is to help ensure that HHSC's 
reviews of documentation are efficient. 
The proposed new rules provide that HHSC may allow program 
providers to use one or more of the exceptions specified in the 
rule while an executive order or proclamation declaring a state 
of disaster under Texas Government Code §418.014 is in effect. 
This provision is added to help ensure that providers are able to 
operate and provide services effectively during a disaster. 
SECTION-BY-SECTION SUMMARY 
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New Subchapter A, Definitions, Description of Services, and Ex-
cluded Services 

Proposed new §259.5, Definitions, defines terms used in the 
new chapter. The proposed rule is different from the current 
rule regarding definitions because the proposed rule includes 
definitions of "agency foster home," "enrollment IPP," "hospital," 
"inpatient chemical dependency treatment facility," "inperson or 
in-person," "institution for mental diseases," "mental health facil-
ity," "renewal IPP," "residential child-care facility," "revised IPP," 
"synchronous audio-visual," "telehealth service," "Texas Work-
force Commission" and "videoconferencing." The proposed rule 
is different from the current rule because the definition of "own 
home or family home," a term used in proposed §259.51 regard-
ing eligibility criteria, does not include as a prohibited residen-
tial setting, a setting in which two or more dwellings create a 
distinguishable residential area. Provisions consistent with 42 
CFR §441.301(c)(5)(v) regarding settings that are presumed to 
have the qualities of an institution and that address a heightened 
scrutiny review conducted by CMS are included in proposed new 
§259.59, Requirements for Service Settings. 
Proposed new §259.7, Description of the CLASS Program and 
CFC Option, describes the CLASS Program, lists the services 
available to an individual in the CLASS Program, restricts a 
DSA from providing and billing for habilitation only if the activity 
provided is transportation, describes community first choice 
(CFC), and lists the CFC services available to an individual in 
the CLASS Program. 
Proposed new §259.9, Excluded Services, describes services 
not provided through the CLASS Program. 
New Subchapter B, Eligibility, Enrollment, and Review 

New Division 1, Eligibility and Maintenance of the CLASS Inter-
est List 
Proposed new §259.51, Eligibility Criteria for CLASS Program 
Services and CFC Services, describes the eligibility criteria for 
an individual to qualify for CLASS Program services and CFC 
services. 
Proposed new §259.53, CLASS Interest List, describes how 
HHSC maintains the interest list for individuals interested in 
receiving services in the CLASS Program. The proposed rule is 
different from the current rule in how HHSC assigns an interest 
list date to an individual after the individual's name is removed 
from the interest list in accordance with subsection (g)(1) - (4) 
and the individual requests to be placed back on the list. In 
the current rule, if such an individual makes the request within 
90 days after the individual's name was removed from the list, 
HHSC adds the individual's name to the CLASS interest list 
using the interest list date that was in effect at the time the indi-
vidual's name was removed from the list. In the proposed rule, 
HHSC adds the individual's name to the CLASS interest list in 
this situation using the interest list date that was in effect at the 
time the individual's name was removed, only if the request to be 
placed back on the list is the individual's first request. Further, 
if the individual's request to be placed back on the list is made 
more than 90 days after the individual's name was removed 
from the list and the request is the individual's first request, the 
proposed rule provides that HHSC adds the individual's name 
to the interest list using the interest list date that was in effect 
at the time the individual's name was removed from the list, if 
HHSC determines that extenuating circumstances exist. If a 
request to be placed back on an interest list by an individual in 
these situations is not the individual's first request, the proposed 

rule provides that the individual's name is added back using the 
date of the request as the interest list date. The reason for this 
change is to remove an incentive for an individual to repeatedly 
decline a written offer of CLASS Program services. 
New Division 2, Enrollment Process, Person-Centered Service 
Planning, and Requirements for Service Settings 

Proposed new §259.55, Written Offer of CLASS Program Ser-
vices, describes the process for offering an individual enroll-
ment and what the individual or legally authorized representa-
tive (LAR) must do to accept the offer to enroll into the CLASS 
Program. The proposed rule describes the reasons HHSC with-
draws an offer of enrollment into the CLASS Program. 
Proposed new §259.57, Person-Centered Planning Process, 
describes the person-centered planning process, including the 
activities involved in the process and requires an individual's 
service planning team to ensure the person-centered planning 
process is led by an individual to the maximum extent possible. 
Proposed new §259.59, Requirements for Service Settings, re-
quires a DSA to ensure that a setting in which an individual re-
ceives CLASS Program and CFC services meets certain criteria, 
including that the setting is based on the individual's preferences, 
and needs; it supports the individual's access to the greater com-
munity to the same degree as a person not enrolled in a Medicaid 
waiver program; it ensures the individual's rights of privacy, dig-
nity and respect; and it optimizes an individual's independence 
in making life choices. In addition, the proposed rule requires 
a DSA to ensure that a setting in which an individual receives 
a CLASS Program service or CFC service is not a setting pre-
sumed to have the qualities of an institution except that a CLASS 
Program service or a CFC service may be provided in a setting 
that is presumed to have the qualities of an institution if CMS de-
termines through a heightened scrutiny review that the setting 
does not have the qualities of an institution and does have the 
qualities of home and community-based settings. 
Proposed new §259.61, Process for Enrollment of an Individual, 
describes the process for offering an individual enrollment and 
enrolling an individual into the CLASS Program. The proposed 
rule is different from the current rule regarding the process for 
enrollment because it includes a requirement for a case manager 
to provide an oral and written explanation to the individual and 
LAR or actively involved person about the use of electronic visit 
verifications as required by 1 TAC Chapter 354, Subchapter O. 
Proposed §259.63, Determination by HHSC of Whether an In-
dividual Meets LOC VIII Criteria, describes the process to de-
termine whether an individual meets the level of care (LOC) VIII 
criteria. 
Proposed new §259.65, Development of an Enrollment IPC, de-
scribes the process for the development of an enrollment indi-
vidual plan of care (IPC). The proposed rule is different from the 
current rule because the proposed rule allows a service plan-
ning team meeting to be held in person or by videoconferencing 
and adds the requirements for reviewing, signing, and dating a 
proposed enrollment IPC if the meeting is held in person or by 
videoconferencing. 
Proposed new §259.67, Development of IPPs, describes the 
process for the development of an enrollment, renewal, and re-
vised individual program plan (IPP). The proposed rule is differ-
ent from the current rule because the proposed rule describes 
what must be included in an IPP. 
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Proposed new §259.69, HHSC's Review of a Proposed Enroll-
ment IPC, describes HHSC's process for reviewing a proposed 
enrollment IPC. 
Proposed new §259.71, CDS Option, requires a case manager 
to inform an individual and LAR or actively involved person of 
the consumer directed services (CDS) option and the CLASS 
Program services and CFC services available through the CDS 
option. The proposed rule also provides that if an individual 
chooses to receive a service through the CDS option, a case 
manager must perform specific activities including documenting 
the choice of financial management services agency (FMSA). 
Proposed new §259.73, Service Limits, describe the service lim-
its for certain CLASS Program services. 
New Division 3, Reviews 

Proposed new §259.75, Annual Review by HHSC of Whether an 
Individual Meets LOC VIII Criteria, describes the DSA and CMA 
requirements regarding an annual review conducted by HHSC 
to determine whether an individual meets the LOC VIII criteria. 
The proposed rule also describes the process that occurs if an 
individual's LOC VIII expires before HHSC determines whether 
the individual meets the LOC VIII criteria. The proposed rule is 
different from the current rule because the proposed rule speci-
fies the requirement for a registered nurse to complete an annual 
nursing assessment in person. 
Proposed new §259.77, Renewal IPC and Requirement for Au-
thorization to Continue Services, describes the IPC period and 
requires a case manager to submit a proposed renewal IPC and 
obtain authorization from HHSC for the proposed renewal IPC to 
continue providing services to an individual after the expiration 
of the IPC period. 
Proposed new §259.79, Renewal and Revision of an IPC, de-
scribes the process for developing a renewal IPC and a revision 
IPC. The proposed rule is different from the current rule regard-
ing renewal and revision of an IPP and IPC because it does not 
include the annual requirement for the case manager to obtain 
the signature of the individual or LAR on a Waiver Program Veri-
fication of Freedom of Choice form documenting the individual's 
or LAR's choice of the CLASS Program over the Intermediate 
Care Facility for Individuals with an Intellectual Disability or Re-
lated Conditions (ICF/IID) Program because CMS requires this 
signature only at enrollment. 
Proposed new §259.81, Revised IPC and Revised IPP for Ser-
vices Provided to Prevent Immediate Jeopardy, describes the 
process for a DSA to obtain approval from HHSC for certain ser-
vices provided to an individual that are not included on the in-
dividual's IPC because the services were necessary to prevent 
the individual's health and safety from being placed in immediate 
jeopardy. 
Proposed new §259.83, Utilization Review of an IPC by HHSC, 
describes the purpose of a utilization review of an IPC conducted 
by HHSC, requires a program provider to submit documentation 
supporting an IPC to HHSC if requested by HHSC and describes 
the processes that are followed if a review by HHSC results in 
a determination that a CLASS Program service or CFC service 
will be terminated, denied, or reduced. 
Proposed new §259.85, Tracking Annual Renewal of an ID/RC 
Assessment by a DSA, requires a DSA to have written poli-
cies and procedures to ensure compliance with proposed 
§259.75(a)(2) and (3), relating to Annual Review by HHSC of 
Whether an Individual Meets LOC VIII Criteria, and that include 

a written electronic tracking system that alerts the DSA to activi-
ties that must occur for the DSA to timely submit documentation 
to HHSC. 
Proposed new §259.87, Tracking Annual Renewal of an IPC by 
a CMA, requires a CMA to have written policies and procedures 
to ensure compliance with §259.79(g)(2)(A), relating to Renewal 
and Revision of an IPC, and that include a written electronic 
tracking system that alerts the CMA to activities that must oc-
cur for the CMA to timely submit documentation to HHSC. 
New Division 4, Service Backup Plans 

Proposed new §259.89, Service Backup Plans, describes the re-
quirements for the development and revision of a service backup 
plan for each service identified as critical. 
New Subchapter C, Rights and Responsibilities of an Individual 
Proposed new §259.101, Individual's Right to a Fair Hearing, 
provides that an individual is entitled to a fair hearing in accor-
dance with 1 TAC Chapter 357, Subchapter A, relating to Uni-
form Fair Hearing Rules. 
Proposed new §259.103, Mandatory Participation Requirements 
of an Individual, describes the requirements an individual must 
comply with while receiving CLASS Program services and CFC 
services. 
New Subchapter D, Transfer, Denial, Suspension, Reduction, 
and Termination of Services 

Proposed new §259.151, Coordination of Transfers, describes 
the process for an individual to transfer to a different CMA or 
DSA or FMSA. 
Proposed new §259.153, Denial of a Request for Enrollment into 
the CLASS Program, describes the basis and process for HHSC 
to deny an individual's request for enrollment into the CLASS 
Program. 
Proposed new §259.155, Denial of a CLASS Program Service 
or CFC Service, describes the basis and process for HHSC to 
deny a CLASS Program service or CFC service. 
Proposed new §259.157, Suspension of CLASS Program 
Services or CFC Services, describes the basis and process for 
HHSC to suspend an individual's CLASS Program services or 
CFC services. 
Proposed new §259.159, Reduction of a CLASS Program Ser-
vice or CFC Service, describes the basis and process for HHSC 
to reduce an individual's CLASS Program service or CFC ser-
vice. 
Proposed new §259.161, Termination of CLASS Program 
Services and CFC Services with Advance Notice for Reasons 
Other Than Non-compliance with Mandatory Participation 
Requirements, describes the basis and process for HHSC to 
terminate an individual's CLASS Program services and CFC 
services when advance notice of the termination is required for 
reasons other than non-compliance with mandatory participation 
requirements. 
Proposed new §259.163, Termination of CLASS Program 
Services and CFC Services with Advance Notice Because of 
Non-compliance with Mandatory Participation Requirements, 
describes the basis and process for HHSC to terminate an 
individual's CLASS Program services and CFC services when 
advance notice of the termination is required because of 
non-compliance with mandatory participation requirements. 
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Proposed new §259.165, Termination of CLASS Program Ser-
vices and CFC Services Without Advance Notice for Reasons 
Other Than Behavior Causing Immediate Jeopardy, describes 
the basis and process for HHSC to terminate an individual's 
CLASS Program services and CFC services without advance 
notice for reasons other than behavior causing immediate jeop-
ardy. 
Proposed new §259.167, Termination of CLASS Program Ser-
vices and CFC Services Without Advance Notice Because of 
Behavior Causing Immediate Jeopardy, describes the basis and 
process for HHSC to terminate an individual's CLASS Program 
Services and CFC Services without advance notice because of 
behavior causing immediate jeopardy. 
Proposed new §259.169, Information About Services After Ter-
mination, requires a case manager to, if the individual's CLASS 
Program and CFC services are terminated, inform the individual 
of alternative community services and institutional services. 
Proposed new §259.171, Requirement to Submit a Fair Hearing 
Request Summary to HHSC, describes the requirement for a 
CMA to submit to HHSC a summary of a fair hearing request 
made by an individual. 
New Subchapter E, Support Family Services 

New Division 1, Introduction 

Proposed new §259.201, Contracting Requirements, requires 
the support family agency to comply with the proposed new 
chapter and with 40 TAC Chapter 49, relating to Contracting for 
Community Services. 
Proposed new §259.203, Eligibility, describes the eligibility crite-
ria to receive support family services. 
New Division 2, Support Family Agency 

Proposed new §259.205, Support Family Agency Functions, de-
scribes the required functions of a support family agency. 
Proposed new §259.207, Pre-Placement Activities, describes 
the requirements that a support family agency must comply with 
prior to an individual being placed with a support family. 
Proposed new §259.209, Placement, describes the require-
ments for a support family, an LAR, and the support family 
agency, including participating in the service planning team 
meeting to develop a transition plan for an individual who will 
receive support family services. 
Proposed new §259.211, Ongoing Support, describes the re-
quirements for the support family agency after the individual has 
been placed with a support family. 
Proposed new §259.213, Monthly Monitoring, describes the 
monitoring requirements for the support family, including visiting 
the home of the support family monthly. 
New Division 3, Support Families 

Proposed new §259.215, Support Family Requirements, de-
scribes requirements of a support family including a limit on the 
number of individuals to whom the support family may provide 
services. 
Proposed new §259.217, Support Family Duties, describes the 
requirements related to the provision of services by a support 
family. 
New Subchapter F, Adaptive Aids, Minor Home Modifications, 
and CFC ERS 

New Division 1, Adaptive Aids 

Proposed new §259.251, Items and Services Purchasable as an 
Adaptive Aid, describes the adaptive aids that may be purchased 
or leased in the CLASS Program and requires that an adaptive 
aid be the exclusive property of the individual for whom it is pro-
vided. 
Proposed new §259.253, Authorization Limit for Adaptive Aids 
and Amount for Repair and Maintenance, describes the maxi-
mum amount HHSC will approve for adaptive aids and require-
ments related to requesting authorization for repair and mainte-
nance of an adaptive aid. 
Proposed new §259.255, Requirements for Authorization to Pur-
chase an Adaptive Aid Costing Less Than $500, describes the 
process for a DSA to request authorization for an adaptive aid 
costing less than $500. 
Proposed new §259.257, Requirements for Authorization to Pur-
chase an Adaptive Aid Costing $500 or More, describes the 
process for a DSA to request authorization to purchase an adap-
tive aid costing more than $500. 
Proposed new §259.259, Requirements for Specifications for 
an Adaptive Aid, requires a DSA to obtain specifications for an 
adaptive aid that costs $500 or more and describes the process 
to obtain the specifications. 
Proposed new §259.261, Requirements for Bids of an Adaptive 
Aid, requires a DSA to obtain bids for an adaptive aid that costs 
$500 or more and describes the process for a DSA to obtain the 
bids. 
Proposed new §259.263, Time Frames for Providing Adaptive 
Aids to Individuals, describes the required time frames that an 
individual must receive an adaptive aid from the DSA. 
Proposed new §259.265, Cost Effective Delivery of Adaptive Aid, 
requires the DSA to ensure that if an adaptive aid is delivered to 
an individual by a commercial carrier, the most cost-effective car-
rier is used. The proposed rule prohibits a program provider from 
using a commercial carrier to provide overnight delivery unless 
certain circumstances are met. 
Proposed new §259.267, Requirements of DSA Following Pro-
vision of Adaptive Aid, describes the requirements a DSA must 
comply with after provision of an adaptive aid, including that the 
individual, unpaid caregiver, and service providers are provided 
with appropriate orientation and training in the proper use of the 
adaptive aid. 
New Division 2, Minor Home Modifications 

Proposed new §259.271, Items or Services Purchasable as a 
Minor Home Modification, describes the minor home modifica-
tions that may be purchased in the CLASS Program and also 
lists examples of modifications that may not be purchased. 
Proposed new §259.273, Authorization Limit for Minor Home 
Modifications and Amount for Repair and Maintenance, de-
scribes the maximum amount HHSC approves as payment for 
minor home modifications. The proposed rule also addresses 
the process that must be used to request approval for repair 
and maintenance of a minor home modification. 
Proposed new §259.275, Requirements for Authorization to Pur-
chase a Minor Home Modification, describes the process a DSA 
must follow to obtain authorization to purchase a minor home 
modification. 
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Proposed new §259.277, Requirements for Specifications for a 
Minor Home Modification, describes the process a DSA must 
follow to obtain specifications from a person who has experience 
in constructing home modifications. 
Proposed new §259.279, Bid Requirements for a Minor Home 
Modification, requires a DSA to obtain bids for a minor home 
modification that costs $1000 or more and describes the process 
to obtain the bids. 
Proposed new §259.281, Inspection of a Minor Home Modifica-
tion, describes DSA requirements related to an inspection of a 
minor home modification. 
Proposed new §259.283, Time Frames for Completion of Minor 
Home Modification, describes the DSA requirements related to 
the completion of a minor home modification, including required 
time frames. 
Proposed new §259.285, Repair or Replacement of Minor 
Home Modification, describes when HHSC will authorize repair 
or maintenance of a minor home modification and when the 
DSA must repair or replace a minor home modification. 
Proposed new §259.287, Satisfaction of Minor Home Modifica-
tion, describes the process for a DSA to determine whether the 
individual or LAR is satisfied with a minor home modification. 
New Division 3, CFC ERS 

Proposed new §259.289, CFC ERS, describes DSA require-
ments related to the provision of CFC emergency response 
services (CFC ERS). 
New Subchapter G, Additional CMA Requirements 

Proposed new §259.301, CMA: Compliance with Rules, requires 
that a CMA comply with certain rules. 
Proposed new §259.303, Protection of an Individual, requires 
a CMA to have written policies and procedures about specified 
topics to protect an individual. The proposed rule requires a CMA 
to report critical incidents to HHSC and the DSA. The proposed 
rule also requires a CMA program director who receives a copy 
of an HHSC initial intake report or a final investigative report from 
an FMSA to give a copy of the report to the individual's case 
manager. 
Proposed new §259.305, DSA Services Outside the Catchment 
Area, describes the requirements for a CMA if notified by the 
DSA that an individual is receiving certain CLASS Program ser-
vices or CFC services outside the catchment area in which the 
individual resides. The proposed rule also describes require-
ments for the case manager if the DSA declines a request to 
allow services to be provided outside the catchment area. 
Proposed new §259.307, Qualifications of CMA Staff Persons, 
describes the required qualifications for a CMA program director 
and case manager. 
Proposed new §259.309, Training of CMA Staff Persons and Vol-
unteers, describes the training requirements for a CMA staff per-
son and volunteer. The proposed rule is different from the current 
rule on training because the proposed rule requires a CMA to 
ensure a case manager completes a comprehensive non-intro-
ductory person-centered service planning training developed or 
approved by HHSC within six months after the case manager's 
date of hire. 
Proposed new §259.311, CMA Service Delivery, describes cer-
tain requirements for a CMA regarding service delivery, includ-

ing a limitation on the number of individuals assigned to a case 
manager; a requirement that a case manager have a monthly 
in-person or telephone contact with an individual, LAR, or other 
persons acting on behalf of the individual; a requirement for a 
sufficient number of case managers to provide case manage-
ment; and a requirement to assist an individual who may need 
cognitive rehabilitation therapy. 
Proposed new §259.313, CMA: Documentation of Services De-
livered and Recordkeeping, describes the requirements for the 
documentation of services provided and the documentation that 
must be included in an individual's record. 
Proposed new §259.315, CMA: Quality Management Process, 
requires a CMA to conduct an annual survey of individuals, 
LARs, and actively involved persons to determine satisfaction 
with the case management provided. In addition, the proposed 
rule requires a CMA to annually review all final investigative re-
ports from HHSC and critical incident data and identify program 
process improvements based on the review. 
Proposed new §259.317, CMA: Reporting Allegations of Abuse, 
Neglect, or Exploitation of an Individual, requires a CMA, 
service provider, staff person, volunteer, or controlling person 
who knows or suspects that an individual is being or has been 
abused, neglected, or exploited, to report the allegation of 
abuse, neglect, or exploitation. 
Proposed new §259.319, CMA: Requirements Related to the 
Abuse, Neglect, and Exploitation of an Individual, describes the 
requirements related to a report and investigation of an allega-
tion of abuse, neglect, or exploitation. In addition, the proposed 
rule prohibits a CMA from retaliating against a staff person, an 
individual, or other person who files a complaint, presents a 
grievance, or otherwise provides good faith information relating 
to the possible abuse, neglect, or exploitation of an individual. 
Proposed new §259.321, CMA: Requirement for Translation, re-
quires a CMA who submits documentation to HHSC containing 
information that is not in English, to at the same time, submit a 
translation of the information in English. 
New Subchapter H, Additional DSA Requirements 

Proposed new §259.351, DSA: Compliance with Rules, requires 
that a DSA comply with certain rules. 
Proposed new §259.353, DSA: Protection of an Individual, 
requires a DSA to have written policies and procedures about 
specified topics to protect an individual. The proposed rule also 
requires a DSA to report critical incidents to HHSC and the 
CMA. 
Proposed new §259.355, Qualifications of DSA Staff Persons, 
describes the required qualifications for a program director of 
the DSA and service providers, including nurses and service 
providers of professional and specialized therapies. 
Proposed new §259.357, Training of DSA Staff Persons, Service 
Providers, and Volunteers, describes the training requirements 
for a DSA staff person, service provider, and volunteer. The pro-
posed rule is different from the current rule on training because 
the proposed rule requires a program provider to ensure a DSA 
staff person who participates as a member of a service planning 
team completes HHSC's web-based Introductory Training within 
six months after assuming this duty. 
Proposed new §259.359, DSA: Service Delivery, describes cer-
tain requirements for a DSA regarding service delivery, including 
requirements for an individual who obtains a plan of care for the 
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provision of cognitive rehabilitation therapy and the required ac-
tivities when the DSA accepts or declines an individual's request 
to receive certain services outside the DSA's catchment area. 
Proposed new §259.360, Providing Physical Therapy, Occupa-
tional Therapy, and Speech and Language Pathology as a Tele-
health Service, allows a service provider of PT, OT, or speech 
and language pathology to provide PT, OT, or speech and lan-
guage pathology to an individual as a telehealth service unless 
the service is required to be provided in person in accordance 
with the Texas Medicaid Provider Procedures Manual. The pro-
posed rule describes the requirements for providing PT, OT, or 
speech and language pathology as a telehealth service, includ-
ing obtaining the individual's or LAR's consent before the provi-
sion of the telehealth service. The proposed rule also sets forth 
the PT, OT, or speech and language pathology services that must 
be provided to an individual in person. 
Proposed new §259.361, Respite and Dental Treatment, de-
scribes the maximum amount of respite an individual may 
receive and the DSA requirements related to the provision of 
respite. The proposed rule also describes the maximum amount 
HHSC approves as payment to a DSA for dental treatment 
and adaptive aids and process a DSA must follow to request 
authorization to purchase dental treatment. 
Proposed new §259.363, DSA: Documentation of Services De-
livered and Recordkeeping, describes the requirements for the 
documentation of services provided and the documentation that 
must be included in an individual's record. 
Proposed new §259.365, Employment Assistance and Sup-
ported Employment, describes DSA requirements related to 
the provision of employment assistance and supported employ-
ment. 
Proposed new §259.367, Prohibition of Seclusion, prohibits a 
DSA from using seclusion. 
Proposed new §259.369, DSA: Reporting Allegations of Abuse, 
Neglect, or Exploitation of an Individual, requires a DSA, service 
provider, staff person, volunteer, or controlling person who 
knows or suspects that an individual is being or has been 
abused, neglected, or exploited, to report the allegation of 
abuse, neglect, or exploitation. 
Proposed new §259.371, DSA: Requirements Related to the 
Abuse, Neglect, and Exploitation of an Individual, describes the 
requirements related to a report and investigation of an allega-
tion of abuse, neglect, or exploitation. In addition, the proposed 
rule prohibits a DSA from retaliating against a service provider, 
staff person, individual, or other person who files a complaint, 
presents a grievance, or otherwise provides good faith informa-
tion relating to the possible abuse, neglect, or exploitation of an 
individual. 
Proposed new §259.373, DSA: Requirement for Translation, re-
quires a DSA who submits documentation to HHSC containing 
information that is not in English, to at the same time, submit a 
translation of the information in English. 
New Subchapter I, Fiscal Monitoring 

Proposed new §259.401, Financial Errors, describes the circum-
stances by which HHSC will apply an error made by a program 
provider to the amount HHSC reimburses the program provider. 
New Subchapter J, Declaration of Disaster 

Proposed new §259.451, Exceptions to Certain Requirements 
During Declaration of Disaster, provides that HHSC may al-
low program providers to use one or more of the exceptions 
described in the rule while an executive order or proclamation 
declaring a state of disaster under Texas Government Code 
§418.014 is in effect. The rule provides that HHSC notifies 
program providers if it allows an exception to be used and 
the date an allowed exception must no longer be used. The 
proposed rule also defines "disaster area." 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rules will be in effect, 
there may be an additional cost to state government if HHSC 
approves a request for an individual in a disaster area to exceed 
the service limits for an adaptive aid by $5,000 or to exceed the 
service limit for a minor home modification by $3,750. However, 
due to the varying nature and unknown timeline of a disaster, 
HHSC lacks sufficient information to provide an estimate of these 
costs. 
Trey Wood has also determined that there are no foreseeable fis-
cal implications to either costs or revenues of local governments 
for the first five years the rule is in effect. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create a new rule; 
(6) the proposed rules will repeal existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that the rules could have an 
adverse economic effect on small businesses and micro-busi-
nesses due to the cost to comply. 
Currently there is a total of 235 CLASS CMAs and DSAs, but 
HHSC lacks the data to estimate how many of these program 
providers are small businesses or micro-businesses. No rural 
communities contract to provide services in the CLASS Program. 
HHSC did not consider any alternative methods for the proposed 
rule requiring a DSA and CMA to submit a translation of infor-
mation in English if the DSA or CMA submits documentation 
to HHSC containing information that is not in English, because 
there is no alternative method that would achieve the purpose of 
ensuring that HHSC's reviews of the documentation submitted 
are efficient. 
HHSC did not consider any alternative methods for the proposed 
rule requiring certain DSA staff persons to complete HHSC's 

PROPOSED RULES September 2, 2022 47 TexReg 5241 



web-based Introductory Training on the person-centered plan-
ning process because the training is based on a federal regula-
tion. HHSC has no regulatory flexibility in achieving the goals of 
the federal program. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to receive a source of 
federal funds or comply with federal law. 
PUBLIC BENEFIT AND COSTS 

Stephanie Stephens, State Medicaid Director, has determined 
that for each year of the first five years the rules are in effect, 
individuals will benefit from the implementation of federal regu-
lations that help ensure an individual receives services that are 
person-centered, promote the autonomy of the individual, and 
help ensure that CLASS Program services and CFC services 
are provided in a setting that is integrated in the greater commu-
nity. 
Trey Wood has also determined that for the first five years the 
rules are in effect, CLASS Program CMAs and DSAs may incur 
a cost to submit a translation of information in English if the pro-
gram provider submits documentation to HHSC containing infor-
mation that is not in English. DSAs may incur a cost based on the 
new requirement for certain staff to complete HHSC's web-based 
Introductory Training on the person-centered planning process. 
However, HHSC lacks sufficient information to provide an esti-
mate of these costs. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC HEARING 

A public hearing to receive comments on this proposal will be 
held via GoToWebinar on September 26, 2022 at 1:00 p.m. (cen-
tral time). The link to register for the webinar meeting is https://at-
tendee.gotowebinar.com/register/5797564706801514763. 
Persons requiring further information, special assistance, or ac-
commodations should contact Kayatta Thomas at (737) 256-
8490. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 

indicate "Comments on Proposed Rule 21R133" in the subject 
line. 
SUBCHAPTER A. DEFINITIONS, 
DESCRIPTION OF SERVICES, AND 
EXCLUDED SERVICES 
26 TAC §§259.5, 259.7, 259.9 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.5. Definitions. 

The following words and terms, when used in this chapter, have the 
following meanings, unless the context clearly indicates otherwise: 

(1) Abuse--

(A) physical abuse; 

(B) sexual abuse; or 

(C) verbal or emotional abuse. 

(2) Actively involved--Significant, ongoing, and support-
ive involvement with an individual by a person, as determined by the 
individual, based on the person's: 

(A) interactions with the individual; 

(B) availability to the individual for assistance or sup-
port when needed; and 

(C) knowledge of, sensitivity to, and advocacy for the 
individual's needs, preferences, values, and beliefs. 

(3) Adaptive aids--A Community Living Assistance and 
Support Services (CLASS) Program service that: 

(A) enables an individual to retain or increase the ability 
to perform activities of daily living (ADLs) or perceive, control, or 
communicate with the environment in which the individual lives; and 

(B) meets one of the following criteria: 

(i) is an item included in the list of adaptive aids in 
the Community Living Assistance and Support Services Provider Man-
ual; or 

(ii) is the repair or maintenance of an item on the 
list of adaptive aids in the Community Living Assistance and Support 
Services Provider Manual that is not covered by a warranty. 

(4) Adaptive behavior--The effectiveness with or degree to 
which an individual meets the standards of personal independence and 
social responsibility expected of the individual's age and cultural group 
as assessed by an adaptive behavior screening assessment. 

(5) Adaptive behavior level--The categorization of an indi-
vidual's functioning level based on a standardized measure of adaptive 
behavior. There are four adaptive behavior levels ranging from mild 
limitations in adaptive skills (I) through profound limitations in adap-
tive skills (IV). 
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(6) Adaptive behavior screening assessment--A standard-
ized assessment used to determine an individual's adaptive behavior 
level, and conducted using the current version of one of the following 
assessment instruments: 

(A) American Association of Intellectual and Develop-
mental Disabilities (AAIDD) Adaptive Behavior Scales (ABS); 

(B) Inventory for Client and Agency Planning (ICAP); 

(C) Scales of Independent Behavior; or 

(D) Vineland Adaptive Behavior Scales. 

(7) ADLs--Activities of daily living. Basic personal ev-
eryday activities, including tasks such as eating, toileting, grooming, 
dressing, bathing, and transferring. 

(8) Agency foster home--This term has the meaning set 
forth in Texas Human Resources Code §42.002. 

(9) Alarm call--A signal transmitted from an individual's 
Community First Choice emergency response services (CFC ERS) 
equipment to the CFC ERS response center indicating that the indi-
vidual needs immediate assistance. 

(10) ALF--Assisted living facility. A facility licensed in 
accordance with Texas Health and Safety Code (THSC), Chapter 247, 
Assisted Living Facilities. 

(11) Alleged perpetrator--A person alleged to have com-
mitted an act of abuse, neglect, or exploitation of an individual. 

(12) Aquatic therapy--A specialized therapy that involves 
a low-risk exercise method performed in water to improve an individ-
ual's range of motion, flexibility, muscular strengthening and toning, 
cardiovascular endurance, fitness, and mobility. 

(13) Audio-only--An interactive, two-way audio commu-
nication platform that only uses sound. 

(14) Auditory integration training/auditory enhancement 
training--A CLASS Program service that provides specialized training 
to assist an individual to cope with hearing dysfunction or over-sen-
sitivity to certain frequency ranges of sound by facilitating auditory 
processing skills and exercising the middle ear and auditory nervous 
system. 

(15) Auxiliary aid--A service or device that enables an in-
dividual with impaired sensory, manual, or speaking skills to partici-
pate in the person-centered planning process. An auxiliary aid includes 
interpreter services, transcription services, and a text telephone. 

(16) Behavior support plan--A comprehensive, individual-
ized written plan based on a current functional behavior assessment 
that includes specific outcomes and behavioral techniques designed to 
teach or increase adaptive skills and decrease or eliminate target be-
haviors. 

(17) Behavioral support--A CLASS Program service that 
provides specialized interventions to assist an individual in increasing 
adaptive behaviors and replacing or modifying behaviors that prevent 
or interfere with the individual's inclusion in the community and which 
consist of the following activities: 

(A) conducting a functional behavior assessment; 

(B) developing an individualized behavior support 
plan; 

(C) training and consulting with an individual, family 
member, or other persons involved in the individual's care regarding 
the implementation of the behavior support plan; 

(D) monitoring and evaluating the effectiveness of the 
behavior support plan; 

(E) modifying, as necessary, the behavior support plan 
based on monitoring and evaluating the plan's effectiveness; and 

(F) counseling and educating an individual, family 
members, or other persons involved in the individual's care about the 
techniques to use in assisting the individual to control challenging or 
socially unacceptable behaviors. 

(18) Business day--Any day except a Saturday, a Sun-
day, or a national or state holiday listed in Texas Government Code 
§662.003(a) or (b). 

(19) Calendar day--Any day, including weekends and hol-
idays. 

(20) Case management--A CLASS Program service that 
assists an individual in the following: 

(A) assessing the individual's needs; 

(B) enrolling into the CLASS Program; 

(C) developing the individual's individual plan of care 
(IPC); 

(D) coordinating the provision of CLASS Program ser-
vices and CFC services; 

(E) monitoring the effectiveness of the CLASS Pro-
gram services and CFC services and the individual's progress toward 
achieving the outcomes identified for the individual; 

(F) revising the individual's IPC, as appropriate; 

(G) accessing non-CLASS Program services and non-
CFC services; 

(H) resolving a crisis that occurs regarding the individ-
ual; and 

(I) advocating for the individual's needs. 

(21) Case manager--A service provider of case manage-
ment. 

(22) Catchment area--As determined by the Texas Health 
and Human Services Commission (HHSC), a geographic area com-
posed of multiple Texas counties. 

(23) CDS option--Consumer directed services option. A 
service delivery option defined in 40 TAC §41.103 (relating to Defini-
tions). 

(24) CFC--Community First Choice. 

(25) CFC ERS--CFC emergency response services. A 
CFC service that provides backup systems and supports used to ensure 
continuity of services and supports. CFC ERS includes electronic 
devices and an array of available technology, personal emergency 
response systems, and other mobile communication devices. 

(26) CFC ERS provider--The entity directly providing 
CFC ERS to an individual, which may be the DSA or a contractor of 
the DSA. 

(27) CFC FMS--CFC financial management services. 
A CFC service provided to an individual who receives only CFC 
PAS/HAB through the CDS option. 

(28) CFC PAS/HAB--CFC personal assistance ser-
vices/habilitation. A CFC service: 

(A) that consists of: 
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(i) personal assistance services, which provides as-
sistance to an individual in performing ADLs and instrumental activi-
ties of daily living (IADLs) based on the individual's person-centered 
service plan, including: 

(I) non-skilled assistance with the performance 
of the ADLs and IADLs; 

(II) household chores necessary to maintain the 
home in a clean, sanitary, and safe environment; 

(III) escort services, which consist of accompa-
nying and assisting an individual to access services or activities in the 
community, but do not include transporting an individual; and 

(IV) assistance with health-related tasks; and 

(ii) habilitation, which provides assistance to an in-
dividual in acquiring, retaining, and improving self-help, socialization, 
and daily living skills and training the individual on ADLs, IADLs, and 
health-related tasks, including: 

(I) self-care; 

(II) personal hygiene; 

(III) household tasks; 

(IV) mobility; 

(V) money management; 

(VI) community integration, including how to 
get around in the community; 

(VII) use of adaptive equipment; 

(VIII) personal decision making; 

(IX) reduction of challenging behaviors to allow 
individuals to accomplish ADLs, IADLs, and health-related tasks; and 

(X) self-administration of medication; and 

(B) does not include transporting the individual, which 
means driving the individual from one location to another. 

(29) CFC support consultation--A CFC service that pro-
vides support consultation to an individual who receives only CFC 
PAS/HAB through the CDS option. 

(30) CFC support management--A CFC service that pro-
vides training on how to select, manage, and dismiss an unlicensed 
service provider of CFC PAS/HAB. 

(31) CFR--Code of Federal Regulations. 

(32) CLASS Program--The Community Living Assistance 
and Support Services Program. 

(33) CMA--Case management agency. A program 
provider that has a contract with HHSC to provide case management. 

(34) CMS--The Centers for Medicare & Medicaid Ser-
vices. CMS is the agency within the United States Department of 
Health and Human Services that administers Medicare and Medicaid 
programs. 

(35) Cognitive rehabilitation therapy--A CLASS Program 
service that: 

(A) assists an individual in learning or relearning cog-
nitive skills that have been lost or altered as a result of damage to brain 
cells or brain chemistry in order to enable the individual to compensate 
for lost cognitive functions; and 

(B) includes reinforcing, strengthening, or reestablish-
ing previously learned patterns of behavior, or establishing new pat-
terns of cognitive activity or compensatory mechanisms for impaired 
neurological systems. 

(36) Competitive employment--Employment that pays an 
individual at least the minimum wage if the individual is not self-em-
ployed. 

(37) Continued family services--A CLASS Program ser-
vice described in §259.217 of this chapter (relating to Support Family 
Duties) provided to an individual who: 

(A) is 18 years of age or older; 

(B) resides with a support family, as described in 
§259.215 of this chapter (relating to Support Family Requirements); 
and 

(C) was receiving support family services immediately 
before receiving continued family services. 

(38) Contract--A provisional contract that HHSC enters 
into in accordance with 40 TAC §49.208 (relating to Provisional Con-
tract Application Approval) that has a term of no more than 3 years, 
not including any extension agreed to in accordance with 40 TAC 
§49.208(e) or a standard contract that HHSC enters into in accordance 
with 40 TAC §49.209 (relating to Standard Contract) that has a term 
of no more than five years, not including any extension agreed to in 
accordance with 40 TAC §49.209(d). 

(39) Controlling person--A person who: 

(A) has an ownership interest in a program provider; 

(B) is an officer or director of a corporation that is a 
program provider; 

(C) is a partner in a partnership that is a program 
provider; 

(D) is a member or manager in a limited liability com-
pany that is a program provider; 

(E) is a trustee or trust manager of a trust that is a pro-
gram provider; or 

(F) because of a personal, familial, or other relationship 
with a program provider, is in a position of actual control or authority 
with respect to the program provider, regardless of the person's title. 

(40) Denial--An action taken by HHSC that: 

(A) rejects an individual's request for enrollment into 
the CLASS Program; 

(B) disallows a CLASS Program service or a CFC ser-
vice requested on an IPC that was not authorized on the prior IPC; or 

(C) disallows a portion of the amount or level of a 
CLASS Program service or a CFC service requested on an IPC that 
was not authorized on the prior IPC. 

(41) Dental treatment--A CLASS Program service that: 

(A) consists of the following: 

(i) emergency dental treatments, which are proce-
dures necessary to control bleeding, relieve pain, and eliminate acute 
infection; operative procedures that are required to prevent the immi-
nent loss of teeth; and treatment of injuries to the teeth or supporting 
structures; 
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(ii) routine preventative dental treatments, which 
are examinations, x-rays, cleanings, sealants, oral prophylaxes, and 
topical fluoride applications; 

(iii) therapeutic dental treatments, which include 
fillings, scaling, extractions, crowns, pulp therapy for permanent and 
primary teeth; restoration of carious permanent and primary teeth; 
maintenance of space; and limited provision of removable prostheses 
when masticatory function is impaired, when an existing prosthesis 
is unserviceable, or when aesthetic considerations interfere with 
employment or social development; 

(iv) orthodontic dental treatments, which are proce-
dures that include treatment of retained deciduous teeth; cross-bite 
therapy; facial accidents involving severe traumatic deviations; cleft 
palates with gross malocclusion that will benefit from early treatment; 
and severe, handicapping malocclusions affecting permanent dentition 
with a minimum score of 26 as measured on the Handicapping Labio-
lingual Deviation Index; and 

(v) dental sedation, which is sedation necessary to 
perform dental treatment including non-routine anesthesia, (for exam-
ple, intravenous sedation, general anesthesia, or sedative therapy prior 
to routine procedures) but not including administration of routine local 
anesthesia only; and 

(B) does not include cosmetic orthodontia. 

(42) DFPS--The Texas Department of Family and Protec-
tive Services. 

(43) Dietary services--A CLASS Program service that 
provides nutrition services, as defined in Texas Occupations Code 
§701.002. 

(44) Direct services--Includes the following services: 

(A) CLASS Program services other than case manage-
ment, FMS, support consultation, support family services, continued 
family services, and TAS; 

(B) CFC PAS/HAB; 

(C) CFC ERS; and 

(D) CFC support management. 

(45) DSA--Direct services agency. A program provider 
that has a contract with HHSC to provide direct services. 

(46) Employment assistance--A CLASS Program service 
that provides assistance to an individual to help the individual locate 
competitive employment in the community to the same degree of ac-
cess as individuals not receiving CLASS Program services. 

(47) Enrollment IPC--The first individual plan of care 
(IPC) for an individual developed before the individual's enrollment 
into the CLASS Program. 

(48) Enrollment IPP--The first individual program plan 
(IPP) for an individual developed before the individual's enrollment 
into the CLASS Program in accordance with §259.67 of this chapter 
(relating to Development of IPPs). 

(49) Exploitation--The illegal or improper act or process of 
using, or attempting to use, an individual or the resources of an indi-
vidual for monetary or personal benefit, profit, or gain. 

(50) FMS--Financial management services. A CLASS 
Program service that is defined in 40 TAC §41.103 and is provided to 
an individual participating in the CDS option. 

(51) FMSA--Financial management services agency. An 
entity, as defined in 40 TAC §41.103, that provides FMS. 

(52) Former military member--A person who served in the 
United States Army, Navy, Air Force, Marine Corps, Coast Guard, or 
Space Force: 

(A) who declared and maintained Texas as the person's 
state of legal residence in the manner provided by the applicable mili-
tary branch while on active duty; and 

(B) who was killed in action or died while in service, or 
whose active duty otherwise ended. 

(53) Functional behavior assessment--An evaluation that is 
used to determine the underlying function or purpose of an individual's 
behavior, so an effective behavior support plan can be developed. 

(54) Good cause--As determined by HHSC, a reason out-
side the control of a CFC ERS provider that is an acceptable reason for 
the CFC ERS provider's failure to comply. 

(55) Habilitation--A CLASS Program service that allows 
an individual to reside successfully in a community setting by training 
the individual to acquire, retain, and improve self-help, socialization, 
and daily living skills or assisting the individual with ADLs. Habilita-
tion services consist of the following: 

(A) habilitation training, which is interacting in person 
with an individual who is awake to train the individual in the following 
activities: 

(i) self-care; 

(ii) personal hygiene; 

(iii) household tasks; 

(iv) mobility; 

(v) money management; 

(vi) community integration; 

(vii) use of adaptive equipment; 

(viii) management of caregivers; 

(ix) personal decision making; 

(x) interpersonal communication; 

(xi) reduction of challenging behaviors; 

(xii) socialization and the development of relation-
ships; 

(xiii) participating in leisure and recreational activi-
ties; 

(xiv) use of natural supports and typical community 
services available to the public; 

(xv) self-administration of medication; and 

(xvi) strategies to restore or compensate for reduced 
cognitive skills; 

(B) habilitation ADLs, which are: 

(i) interacting in person with an individual who is 
awake to assist the individual in the following activities: 

(I) self-care; 

(II) personal hygiene; 

(III) ambulation and mobility; 
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(IV) money management; 

(V) community integration; 

(VI) use of adaptive equipment; 

(VII) self-administration of medication; 

(VIII) reinforce any therapeutic goal of the indi-
vidual; 

(IX) provide transportation to the individual; and 

(X) protect the individual's health, safety and se-
curity; 

(ii) interacting in person or by telephone with an in-
dividual or an involved person regarding an incident that directly af-
fects the individual's health or safety; and 

(iii) performing one of the following activities that 
does not involve interacting in person with an individual: 

(I) shopping for the individual; 

(II) planning or preparing meals for the individ-
ual; 

(III) housekeeping for the individual; 

(IV) procuring or preparing the individual's med-
ication; or 

(V) arranging transportation for the individual; 
and 

(C) habilitation delegated, which is tasks delegated by a 
registered nurse (RN) to a service provider of habilitation in accordance 
with 22 TAC Chapter 224 (relating to Delegation of Nursing Tasks By 
Registered Professional Nurses to Unlicensed Personnel For Clients 
With Acute Conditions Or In Acute Care Environments) or Chapter 225 
(relating to RN Delegation to Unlicensed Personnel and Tasks Not Re-
quiring Delegations In Independent Living Environments For Clients 
With Stable and Predictable Conditions). 

(56) Health-related tasks--Specific tasks related to the 
needs of an individual that can be delegated or assigned by a licensed 
health care professional under state law to be performed by a service 
provider of CFC PAS/HAB. These include: 

(A) tasks delegated by a registered nurse (RN); 

(B) health maintenance activities, as defined in 22 TAC 
§225.4 (relating to Definitions), that may not require delegation; and 

(C) activities assigned to a service provider of CFC 
PAS/HAB by a licensed physical therapist, occupational therapist, or 
speech-language pathologist. 

(57) HHSC--The Texas Health and Human Services Com-
mission. 

(58) Hippotherapy--A specialized therapy that: 

(A) involves an individual interacting with and riding 
on horses; 

(B) is designed to improve the balance, coordination, 
focus, independence, confidence, and motor and social skills of the 
individual; and 

(C) is provided by two service providers at the same 
time, as described in §259.355(d)(11) of this chapter (relating to Qual-
ifications of DSA Staff Persons). 

(59) Hospital--A public or private institution that is li-
censed or is exempt from licensure in accordance with THSC Chapters 
13, 241, 261, or 552. 

(60) IADLs--Instrumental activities of daily living. Activ-
ities related to living independently in the community, including meal 
planning and preparation; managing finances; shopping for food, cloth-
ing, and other essential items; performing essential household chores; 
communicating by phone or other media; and traveling around and par-
ticipating in the community. 

(61) ICF/IID--Intermediate care facility for individuals 
with an intellectual disability or related conditions. A facility that 
is licensed or is exempt from licensure in accordance with THSC 
Chapter 252. 

(62) ICF/IID Program--The Intermediate Care Facilities 
for Individuals with an Intellectual Disability or Related Conditions 
Program, which provides Medicaid-funded residential services to 
individuals with an intellectual disability or related conditions. 

(63) ID/RC Assessment--Intellectual Disability/Related 
Conditions Assessment. An HHSC form used to determine the level 
of care (LOC) for an individual. 

(64) Individual--A person seeking to enroll or who is en-
rolled in the CLASS Program. 

(65) Individual transportation plan--A written plan devel-
oped by an individual's service planning team and documented on the 
HHSC individual transportation plan form. An individual transporta-
tion plan describes how transportation as a habilitation activity will be 
delivered to support an individual's desired goals and outcomes identi-
fied in the IPP. 

(66) Inpatient chemical dependency treatment facility--A 
facility licensed in accordance with THSC Chapter 464, Facilities 
Treating Persons with a Chemical Dependency. 

(67) In person or in-person--Within the physical presence 
of another person. In person or in-person does not include using video-
conferencing or a telephone. 

(68) Institution for mental diseases--Has the meaning set 
forth in 42 CFR §435.1010. 

(69) Institutional services--Medicaid-funded services pro-
vided in a nursing facility or in an ICF/IID. 

(70) Intellectual disability--Consistent with THSC 
§591.003, significantly sub-average general intellectual functioning 
that is concurrent with deficits in adaptive behavior and originates 
during the developmental period. 

(71) IPC--Individual plan of care. A written plan devel-
oped by an individual's service planning team and documented on the 
HHSC Individual Plan of Care form. An IPC: 

(A) documents: 

(i) the type and amount of each CLASS Program 
service and each CFC service, except for CFC support management, 
to be provided to the individual during an IPC year; and 

(ii) if an individual will receive CFC support man-
agement; and 

(B) is authorized by HHSC. 

(72) IPC cost--Estimated annual cost for CLASS Program 
services on an IPC. 
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(73) IPC period--The effective period of an enrollment IPC 
and a renewal IPC as follows: 

(A) for an enrollment IPC, the period of time from the 
effective date of the enrollment IPC, as described in §259.65(g) of this 
chapter (relating to Development of an Enrollment IPC), through the 
last calendar day of the 11th month after the month in which enrollment 
occurred; and 

(B) for a renewal IPC, a 12-month period of time start-
ing on the effective date of the renewal IPC, as described in §259.77(b) 
of this chapter (relating to Renewal IPC and Requirement for Autho-
rization to Continue Services). 

(74) IPP--Individual program plan. A written plan devel-
oped in accordance with §259.67 of this chapter (relating to Develop-
ment of IPPs) and documented on an HHSC Individual Program Plan 
form. 

(75) LAR--Legally authorized representative. A person 
authorized by law to act on behalf of an individual with regard to a 
matter described in this chapter, and may include a parent, guardian, 
or managing conservator of a minor, or the guardian of an adult. 

(76) Licensed vocational nurse--A person licensed to pro-
vide vocational nursing in accordance with Texas Occupations Code 
Chapter 301. 

(77) Licensed vocational nursing--A CLASS Program ser-
vice that provides vocational nursing, as defined in Texas Occupations 
Code §301.002. 

(78) LOC--Level of care. A determination given to an in-
dividual as part of the eligibility determination process based on data 
on the ID/RC Assessment. 

(79) Managed care organization--This term has the mean-
ing set forth in Texas Government Code §536.001. 

(80) MAO Medicaid--Medical Assistance Only Medicaid. 
A type of Medicaid by which an individual qualifies financially for 
Medicaid assistance but does not receive Supplemental Security In-
come (SSI) benefits. 

(81) Massage therapy--A specialized therapy defined in 
Texas Occupations Code §455.001. 

(82) Medicaid--A program administered by CMS and 
funded jointly by the states and the federal government that pays for 
health care to eligible groups of low-income people. 

(83) Medicaid HCBS--Medicaid home and commu-
nity-based services. Medicaid services provided to an individual in an 
individual's home and community, rather than in a facility. 

(84) Mental health facility--A facility licensed in accor-
dance with THSC Chapter 577. 

(85) MESAV--Medicaid Eligibility Service Authorization 
Verification. The automated system that contains information regard-
ing an individual's Medicaid eligibility and service authorizations. 

(86) Military family member--A person who is the spouse 
or child, regardless of age, of: 

(A) a military member; or 

(B) a former military member. 

(87) Military member--A member of the United States mil-
itary serving in the Army, Navy, Air Force, Marine Corps, Coast Guard, 
or Space Force on active duty who has declared and maintains Texas 

as the member's state of legal residence in the manner provided by the 
applicable military branch. 

(88) Minor home modifications--A CLASS Program ser-
vice that: 

(A) makes a physical adaptation to an individual's resi-
dence that: 

(i) is necessary to address the individual's specific 
needs; and 

(ii) enables the individual to function with greater 
independence in the individual's residence or to control his or her en-
vironment; and 

(B) meets one of the following criteria: 

(i) is included on the list of minor home modifi-
cations in the Community Living Assistance and Support Services 
Provider Manual; or 

(ii) is the repair or maintenance of a minor home 
modification purchased through the CLASS Program that: 

(I) is needed after one year has elapsed from the 
date the minor home modification is complete; 

(II) is needed for a reason other than the mi-
nor home modification was intentionally damaged, as described in 
§259.285(c) of this chapter (relating to Repair or Replacement of 
Minor Home Modification); and 

(III) is not covered by a warranty. 

(89) Music therapy--A specialized therapy that uses musi-
cal or rhythmic interventions to restore, maintain, or improve an indi-
vidual's social or emotional functioning, mental processing, or physical 
health. 

(90) Natural supports--Unpaid persons, including family 
members, volunteers, neighbors, and friends, who assist and sustain 
an individual. 

(91) Neglect--A negligent act or omission that caused 
physical or emotional injury or death to an individual or placed an 
individual at risk of physical or emotional injury or death. 

(92) Nursing--One or more of the following CLASS Pro-
gram services: 

(A) licensed vocational nursing; 

(B) registered nursing; 

(C) specialized licensed vocational nursing; and 

(D) specialized registered nursing. 

(93) Nursing facility--A facility that is licensed or is ex-
empt from licensure in accordance with THSC Chapter 242. 

(94) Occupational therapy--A CLASS Program service 
that provides occupational therapy, as described in Texas Occupations 
Code §454.006. 

(95) Own home or family home--A residence that is not: 

(A) an ICF/IID; 

(B) a nursing facility; 

(C) an ALF; 

(D) a residential child-care facility unless it is an agency 
foster home; 
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(E) a hospital; 

(F) a mental health facility; 

(G) an inpatient chemical dependency treatment facil-
ity; 

(H) a residential facility operated by the Texas Work-
force Commission; 

(I) a residential facility operated by the Texas Juvenile 
Justice Department; 

(J) a jail; or 

(K) a prison. 

(96) PAS/HAB plan--Personal Assistance Services/Habil-
itation Plan. A written plan developed by an individual's service plan-
ning team and documented on the HHSC Personal Assistance Services 
(PAS)/Habilitation Plan form that describes the type and frequency of 
CFC PAS/HAB activities to be performed by a service provider. 

(97) Person--A corporation, organization, government or 
governmental subdivision or agency, business trust, estate, trust, part-
nership, association, natural person, or any other legal entity that can 
function legally, sue or be sued, and make decisions through agents. 

(98) Person-centered planning process--The process 
described in §259.57 of this chapter (relating to Person-Centered 
Planning Process). 

(99) Physical abuse--Any of the following: 

(A) an act or failure to act performed knowingly, reck-
lessly, or intentionally, including incitement to act, that caused physical 
injury or death to an individual or placed an individual at risk of phys-
ical injury or death; 

(B) an act of inappropriate or excessive force or corpo-
ral punishment, regardless of whether the act results in a physical injury 
to an individual; 

(C) the use of a restraint on an individual not in compli-
ance with federal and state laws, rules, and regulations; or 

(D) seclusion. 

(100) Physical therapy--A CLASS Program service that 
provides physical therapy, as defined in Texas Occupations Code 
§453.001. 

(101) Physician--Consistent with §558.2 of this title (relat-
ing to Definitions), a person who is: 

(A) licensed in Texas to practice medicine or osteopa-
thy in accordance with Texas Occupations Code Chapter 155; 

(B) licensed in Arkansas, Louisiana, New Mexico, or 
Oklahoma to practice medicine, who is the treating physician of an in-
dividual, and orders home health or hospice services for the individual 
in accordance with Texas Occupations Code §151.056(b)(4); or 

(C) a commissioned or contract physician or surgeon 
who serves in the United States uniformed services or Public Health 
Service, if the person is not engaged in private practice, in accordance 
with the Texas Occupations Code §151.052(a)(8). 

(102) Platform--This term has the meaning set forth in 
Texas Government Code §531.001(4-d). 

(103) Prevocational services--A CLASS Program service 
that provides services that are not job-task oriented and are provided to 
an individual whose service planning team does not expect to be em-
ployed, without receiving supported employment, within one year after 

the date prevocational services begin. Prevocational services prepare 
an individual for competitive employment and consist of: 

(A) assessment of vocational skills an individual needs 
to develop or improve upon; 

(B) individual and group instruction regarding barriers 
to employment; 

(C) training in skills: 

(i) that are not job-task oriented; 

(ii) that are related to goals identified in the individ-
ual's IPP for prevocational services; 

(iii) that are essential to obtaining and retaining 
competitive employment, such as the effective use of community 
resources, transportation, and mobility training; and 

(iv) for which an individual is not compensated 
more than 50 percent of the federal minimum wage or industry 
standard, whichever is greater; 

(D) training in the use of adaptive equipment necessary 
to obtain and retain competitive employment; and 

(E) transportation between the individual's place of res-
idence and prevocational services work site when other forms of trans-
portation are unavailable or inaccessible. 

(104) Program provider--A person that has a contract with 
HHSC to provide CLASS Program services, excluding an FMSA. In 
the CLASS Program, there are two types of program providers, a DSA 
and a CMA. 

(105) Public emergency personnel--Personnel of a sheriff's 
department, police department, emergency medical service, or fire de-
partment. 

(106) Recreational therapy--A specialized therapy that 
provides recreational or leisure activities that assist an individual to 
restore, remediate, or habilitate the individual's level of functioning 
and independence in life activities; promote health and wellness; and 
reduce or eliminate the activity limitations caused by an illness or 
disabling condition. 

(107) Reduction--An action taken by HHSC as a result of 
a review of a revised IPC or renewal IPC that decreases the amount or 
level of a service authorized by HHSC on the prior IPC. 

(108) Registered nursing--A CLASS Program service that 
provides professional nursing, as defined in Texas Occupations Code 
§301.002. 

(109) Related condition--As defined in 42 CFR §435.1010, 
a severe and chronic disability that: 

(A) is attributed to: 

(i) cerebral palsy or epilepsy; or 

(ii) any other condition, other than mental illness, 
found to be closely related to an intellectual disability because the con-
dition results in impairment of general intellectual functioning or adap-
tive behavior similar to that of individuals with an intellectual disabil-
ity, and requires treatment or services similar to those required for in-
dividuals with an intellectual disability; 

(B) is manifested before the individual reaches 22 years 
of age; 

(C) is likely to continue indefinitely; and 
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(D) results in substantial functional limitation in at least 
three of the following areas of major life activity: 

(i) self-care; 

(ii) understanding and use of language; 

(iii) learning; 

(iv) mobility; 

(v) self-direction; and 

(vi) capacity for independent living. 

(110) Relative--A person related to another person within 
the fourth degree of consanguinity or within the second degree of 
affinity. A more detailed explanation of this term is included in the 
Community Living Assistance and Support Services Provider Manual. 

(111) Renewal IPC--An IPC developed in accordance with 
§259.79 of this chapter (relating to Renewal and Revision of an IPC). 

(112) Residential child-care facility--The term has the 
meaning set forth in Texas Human Resources Code §42.002. 

(113) Respite--A CLASS Program service that provides 
temporary assistance and support with an individual's ADLs if the in-
dividual has the same residence as a person who routinely provides the 
assistance and support to the individual, and the person is temporarily 
unavailable to provide such assistance and support. 

(A) If the person who routinely provides assistance and 
support, resides with the individual, and is temporarily unavailable to 
provide assistance and support, is a service provider of transportation 
as a habilitation activity or CFC PAS/HAB or an employee in the CDS 
option of transportation as a habilitation activity or CFC PAS/HAB, 
HHSC does not approve respite unless: 

(i) the service provider or employee routinely pro-
vides unpaid assistance and support with ADLs to the individual; 

(ii) the amount of respite does not exceed the 
amount of unpaid assistance and support routinely provided; and 

(iii) the service provider of respite or employee in 
the CDS option of respite does not have the same residence as the in-
dividual. 

(B) If the person who routinely provides assistance and 
support, resides with the individual, and is temporarily unavailable to 
provide assistance and support, is a service provider of support family 
services or continued family services, HHSC does not approve respite 
unless: 

(i) for an individual receiving support family ser-
vices, the individual does not receive respite on the same day the indi-
vidual receives support family services; 

(ii) for an individual receiving continued family ser-
vices, the individual does not receive respite on the same day the indi-
vidual receives continued family services; and 

(iii) the service provider of respite or employee in 
the CDS option of respite does not have the same residence as the in-
dividual. 

(C) Respite consists of the following: 

(i) interacting in person with an individual who is 
awake to assist the individual in the following activities: 

(I) self-care; 

(II) personal hygiene; 

(III) ambulation and mobility; 

(IV) money management; 

(V) community integration; 

(VI) use of adaptive equipment; 

(VII) self-administration of medication; 

(VIII) reinforce any therapeutic goal of the indi-
vidual; 

(IX) provide transportation to the individual; and 

(X) protect the individual's health, safety, and se-
curity; 

(ii) interacting in person or by telephone with an in-
dividual or an involved person regarding an incident that directly af-
fects the individual's health or safety; and 

(iii) performing one of the following activities, 
which may not involve interacting in person with an individual: 

(I) shopping for the individual; 

(II) planning or preparing meals for the individ-
ual; 

(III) housekeeping for the individual; 

(IV) procuring or preparing the individual's med-
ication; 

(V) arranging transportation for the individual; 
or 

(VI) protecting the individual's health, safety, 
and security while the individual is asleep. 

(114) Responder--A person designated to respond to an 
alarm call activated by an individual. 

(115) Revised IPC--An enrollment IPC or a renewal IPC 
that is revised during an IPC period in accordance with §259.79 of this 
chapter to add a new CLASS Program service or CFC service or change 
the amount of an existing service. 

(116) RN--Registered nurse. A person licensed to provide 
professional nursing in accordance with Texas Occupations Code 
Chapter 301. 

(117) Seclusion--The involuntary placement of an individ-
ual alone in an area from which the individual is prevented from leav-
ing. 

(118) Service backup plan--A written plan developed in 
accordance with §259.89 of this chapter (relating to Service Backup 
Plans) to ensure continuity of critical program services if service deliv-
ery is interrupted. 

(119) Service planning team--A team consisting of: 

(A) the individual; 

(B) if applicable, the individual's LAR or actively in-
volved person; 

(C) the individual's case manager; 

(D) a representative of the DSA; 

(E) other persons whose inclusion is requested by the 
individual, LAR, or actively involved person, including an managed 
care organization service coordinator, a family member, a friend, and 
a teacher; and 
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(F) a person selected by the DSA, with the approval of 
the individual and LAR, who is: 

(i) professionally qualified by certification or licen-
sure and has special training and experience in the diagnosis and habil-
itation of persons with the individual's related condition; or 

(ii) directly involved in the delivery of services and 
supports to the individual. 

(120) Service provider--A person who is an employee or 
contractor of a DSA who provides a direct service. 

(121) Sexual abuse--Any of the following: 

(A) sexual exploitation of an individual; 

(B) non-consensual or unwelcomed sexual activity with 
an individual; or 

(C) consensual sexual activity between an individual 
and a service provider, staff person, volunteer, or controlling person, 
unless a consensual sexual relationship with an adult individual existed 
before the service provider, staff person, volunteer, or controlling per-
son became a service provider, staff person, volunteer, or controlling 
person. 

(122) Sexual activity--An activity that is sexual in nature, 
including kissing, hugging, stroking, or fondling with sexual intent. 

(123) Sexual exploitation--A pattern, practice, or scheme 
of conduct against an individual that can reasonably be construed as 
being for the purposes of sexual arousal or gratification of any person: 

(A) which may include sexual contact; and 

(B) does not include obtaining information about an in-
dividual's sexual history within standard accepted clinical practice. 

(124) Specialized licensed vocational nursing--A CLASS 
Program service that provides licensed vocational nursing to an indi-
vidual who has a tracheostomy or is dependent on a ventilator. 

(125) Specialized registered nursing--A CLASS Program 
service that provides registered nursing to an individual who has a tra-
cheostomy or is dependent on a ventilator. 

(126) Specialized therapies--A CLASS Program service 
that promotes skills development, maintains skills, decreases inappro-
priate behaviors, facilitates emotional well-being, creates opportunities 
for socialization, or improves physical and medical status and consists 
of: 

(A) aquatic therapy; 

(B) hippotherapy; 

(C) massage therapy; 

(D) music therapy; 

(E) recreational therapy; and 

(F) therapeutic horseback riding. 

(127) Speech and language pathology--A CLASS Program 
service that provides speech-language pathology, as defined in Texas 
Occupations Code §401.001. 

(128) Staff person--A full-time or part-time employee of a 
program provider. 

(129) State supported living center--A state-supported and 
structured residential facility operated by HHSC to provide to persons 
with an intellectual disability a variety of services, including medi-
cal treatment, specialized therapy, and training in the acquisition of 

personal, social, and vocational skills, but does not include a commu-
nity-based facility owned by HHSC. 

(130) Store and forward technology--This term has the 
meaning set forth in Texas Occupations Code §111.001(2). 

(131) Support consultation--A CLASS Program service 
that is defined in 40 TAC §41.103 and may be provided to an individual 
who chooses to participate in the CDS option. 

(132) Support family services--A CLASS Program service 
that is described in §259.217 of this chapter and is provided to an in-
dividual under 18 years of age who resides with a support family, as 
described in §259.215 of this chapter. 

(133) Supported employment--A CLASS Program service 
that provides assistance to sustain competitive employment to an indi-
vidual who, because of a disability, requires intensive, ongoing support 
to be self-employed, work from home, or perform in a work setting at 
which individuals without disabilities are employed. 

(134) Synchronous audio-visual--An interactive, two-way 
audio and video communication platform that: 

(A) allows a service to be provided to an individual in 
real time; and 

(B) conforms to the privacy requirements under the 
Health Insurance Portability and Accountability Act. 

(135) System check--A test of the CFC ERS equipment to 
determine if: 

(A) the individual can successfully activate an alarm 
call; and 

(B) the equipment is working properly. 

(136) TAC--Texas Administrative Code. A compilation of 
state agency rules published by the Texas State Secretary of State in 
accordance with Texas Government Code, Chapter 2002, Subchapter 
C. 

(137) Target behavior--A behavior identified in a behavior 
support plan for reduction or elimination. 

(138) TAS--Transition assistance services. A CLASS Pro-
gram service provided in accordance with Chapter 272 of this title 
(related to Transition Assistance Services) to an individual who is re-
ceiving institutional services and is eligible for and enrolling into the 
CLASS Program. 

(139) Telehealth services--This term has the meaning set 
forth in Texas Occupations Code §111.001. 

(140) Texas Workforce Commission--The state agency es-
tablished under Texas Labor Code Chapter 301. 

(141) Therapeutic horseback riding--A specialized therapy 
that: 

(A) involves an individual interacting with and riding 
on horses; and 

(B) is designed to improve the balance, coordination, 
focus, independence, confidence, and motor and social skills of the 
individual. 

(142) THSC--Texas Health and Safety Code. Texas 
statutes relating to health and safety. 

(143) Verbal or emotional abuse--Any act or use of verbal 
or other communication, including gestures: 

(A) to: 
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(i) harass, intimidate, humiliate, or degrade an indi-
vidual; or 

(ii) threaten an individual with physical or emo-
tional harm; and 

(B) that: 

(i) results in observable distress or harm to the indi-
vidual; or 

(ii) is of such a serious nature that a reasonable per-
son would consider it harmful or a cause of distress. 

(144) Videoconferencing--An interactive, two-way audio 
and video communication: 

(A) used to conduct a meeting between two or more per-
sons who are in different locations; and 

(B) that conforms to the privacy requirements under the 
Health Insurance Portability and Accountability Act. 

(145) Volunteer--A person who works for a program 
provider without compensation, other than reimbursement for actual 
expenses. 

§259.7. Description of the CLASS Program and CFC Option. 
(a) The CLASS Program is a Medicaid waiver program ap-

proved by CMS and operated by HHSC pursuant to §1915(c) of the 
Social Security Act. It provides community-based services and sup-
ports to an eligible individual as an alternative to the ICF/IID Program. 
CLASS Program services are intended to: 

(1) enhance the individual's integration into the commu-
nity; 

(2) maintain or improve the individual's independent func-
tioning; and 

(3) prevent the individual's admission to an institution. 

(b) HHSC limits the enrollment in the CLASS Program to the 
number of individuals approved by CMS or by available funding from 
the state. 

(c) The CLASS Program offers the following services ap-
proved by CMS: 

(1) adaptive aids; 

(2) auditory integration training/auditory enhancement 
training; 

(3) behavioral support; 

(4) case management; 

(5) cognitive rehabilitation therapy; 

(6) dental treatment; 

(7) habilitation; 

(8) licensed vocational nursing; 

(9) minor home modifications; 

(10) dietary services; 

(11) occupational therapy; 

(12) physical therapy; 

(13) prevocational services; 

(14) registered nursing; 

(15) respite, which consists of: 

(A) in-home respite; and 

(B) out-of-home respite; 

(16) speech and language pathology; 

(17) specialized licensed vocational nursing; 

(18) specialized registered nursing; 

(19) specialized therapies, which consist of: 

(A) aquatic therapy; 

(B) hippotherapy; 

(C) massage therapy; 

(D) music therapy; 

(E) recreational therapy; and 

(F) therapeutic horseback riding; 

(20) support family services; 

(21) continued family services; 

(22) employment assistance; 

(23) supported employment; 

(24) TAS; and 

(25) if the individual's IPC includes at least one CLASS 
Program service to be delivered through the CDS option: 

(A) FMS; and 

(B) support consultation. 

(d) A DSA may only provide and bill for habilitation if the ac-
tivity provided is transportation, as described in §259.5(55)(B)(i)(IX) 
of this subchapter (relating to Definitions). 

(e) CFC is a state plan option governed by 42 CFR, Part 441, 
Subpart K, regarding Home and Community-Based Attendant Services 
and Supports State Plan Option (Community First Choice) that pro-
vides the following services to individuals: 

(1) CFC PAS/HAB; 

(2) CFC ERS; and 

(3) CFC support management for an individual receiving 
CFC PAS/HAB. 

§259.9. Excluded Services. 

The CLASS Program does not provide for the following: 

(1) room and board, except for out-of-home respite de-
scribed in §259.361(b)(2) of this chapter (relating to Respite and 
Dental Treatment); 

(2) special education and related services, as defined in 20 
United States Code §1401 that otherwise are available to the individual 
through a state or local educational agency; and 

(3) vocational rehabilitation services that otherwise are 
available to the individual through a program funded under 29 United 
States Code Chapter 16, Subchapter I. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203100 
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Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER B. ELIGIBILITY, 
ENROLLMENT, AND REVIEW 
DIVISION 1. ELIGIBILITY AND 
MAINTENANCE OF THE CLASS INTEREST 
LIST 
26 TAC §259.51, §259.53 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.51. Eligibility Criteria for CLASS Program Services and CFC 
Services. 

(a) An individual is eligible for CLASS Program services if: 

(1) the individual meets the financial eligibility criteria de-
scribed in Appendix B of the CLASS Program waiver application ap-
proved by CMS and available on the HHSC website; 

(2) the individual is determined by HHSC to meet the LOC 
VIII criteria described in §261.239 of this title (relating to ICF/MR 
Level of Care VIII Criteria); 

(3) the individual demonstrates a need for CFC PAS/HAB; 

(4) the individual's IPC has an IPC cost for CLASS Pro-
gram services at or below $114,736.07; 

(5) the individual is not enrolled in another waiver program 
or receiving a service that may not be received if the individual is en-
rolled in the CLASS Program, as identified in the Mutually Exclusive 
Services table in Appendix III of the Community Living Assistance and 
Support Services Provider Manual available on the HHSC website; 

(6) the individual resides in the individual's own home or 
family home; and 

(7) the individual requires the provision of: 

(A) at least one CLASS Program service per month or 
a monthly monitoring by a case manager; and 

(B) at least one CLASS Program service during an IPC 
period. 

(b) Except as provided in subsection (c) of this section, an indi-
vidual is eligible for a CFC service under this chapter if the individual: 

(1) meets the criteria described in subsection (a) of this sec-
tion; 

(2) requires the provision of the CFC service; and 

(3) is not receiving support family services or continued 
family services. 

(c) To be eligible for a CFC service under this chapter, an in-
dividual receiving MAO Medicaid must, in addition to meeting the 
eligibility criteria described in subsection (b) of this section, receive 
a CLASS Program service at least monthly, as required by 42 CFR 
§441.510(d). 

§259.53. CLASS Interest List. 
(a) HHSC maintains an interest list that contains the names of 

individuals interested in receiving CLASS Program services. 

(b) A person may request an individual's name be added to the 
CLASS interest list by: 

(1) calling HHSC's toll-free number; or 

(2) submitting a written request to HHSC. 

(c) If a request is made in accordance with subsection (b) of 
this section for an individual who resides in Texas, HHSC adds the 
individual's name to the CLASS interest list using the date HHSC re-
ceives the request as the CLASS interest list date. 

(d) For an individual under 22 years of age who is residing in 
a nursing facility located in Texas, HHSC adds the individual's name 
to the CLASS interest list using the date of admission to the nursing 
facility as the CLASS interest list date. 

(e) For an individual determined diagnostically or function-
ally ineligible during the enrollment process for the Deaf-Blind with 
Multiple Disabilities (DBMD) Program, Home and Community-based 
Services (HCS) Program, Texas Home Living (TxHmL) Program, or 
Medically Dependent Children Program (MDCP): 

(1) if the individual's name is not on the CLASS interest 
list, at the request of the individual or LAR, HHSC adds the individual's 
name to the CLASS interest list using the individual's interest list date 
for the program for which the individual was determined ineligible as 
the CLASS interest list date; 

(2) if the individual's name is on the CLASS interest list 
and the individual's interest list date for the program for which the indi-
vidual was determined ineligible is earlier than the individual's CLASS 
interest list date, at the request of the individual or LAR, HHSC changes 
the individual's CLASS interest list date to the individual's interest list 
date for the program for which the individual was determined ineligi-
ble; or 

(3) if the individual's name is on the CLASS interest list 
and the individual's CLASS interest list date is earlier than the indi-
vidual's interest list date for the program for which the individual was 
determined ineligible, HHSC does not change the individual's CLASS 
interest list date. 

(f) This subsection applies to an individual who was enrolled 
in MDCP and, because the individual did not meet the level of care 
criteria for medical necessity for nursing facility care or did not meet 
the age requirement of being under 21 years of age, was determined 
ineligible for MDCP after November 30, 2019. 

(1) At the request of the individual or LAR, HHSC adds 
the individual's name to the CLASS interest list: 

(A) using the MDCP interest list date as the CLASS in-
terest list date, if the individual's name is not on the CLASS interest list 
but it was previously on the CLASS interest list; or 

(B) using the date HHSC receives the request as the 
CLASS interest list date, if the individual's name is not on the CLASS 
interest list and it never has been on the CLASS interest list. 
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(2) At the request of the individual or LAR, HHSC changes 
the CLASS interest list date to the MDCP interest list date if the indi-
vidual's MDCP interest list date is earlier than the individual's CLASS 
interest list date. 

(g) HHSC removes an individual's name from the CLASS in-
terest list if: 

(1) the individual or LAR requests in writing that the in-
dividual's name be removed from the CLASS interest list, unless the 
individual is under 22 years of age and residing in a nursing facility; 

(2) the individual moves out of Texas, unless the individual 
is a military family member living outside of Texas: 

(A) while the military member is on active duty; or 

(B) for less than one year after the former military mem-
ber's active duty ends; 

(3) the individual declines an offer of CLASS Program ser-
vices or, as described in §259.55(d) of this subchapter (relating to Writ-
ten Offer of CLASS Program Services), HHSC withdraws an offer of 
enrollment in the CLASS Program, unless: 

(A) the individual is a military family member living 
outside of Texas: 

(i) while the military member is on active duty; or 

(ii) for less than one year after the former military 
member's active duty ends; or 

(B) the individual is under 22 years of age and residing 
in a nursing facility; 

(4) the individual is a military family member living out-
side of Texas for more than one year after the former military member's 
active duty ends; 

(5) the individual is deceased; or 

(6) HHSC has denied the individual enrollment in the 
CLASS Program and the individual or LAR: 

(A) has had an opportunity to exercise the individual's 
right to appeal the decision in accordance with §259.101 of this chapter 
(relating to Individual's Right to a Fair Hearing), and: 

(B) either: 

(i) did not appeal the decision; or 

(ii) appealed and did not prevail. 

(h) If HHSC removes an individual's name from the CLASS 
interest list in accordance with subsection (g)(1) - (4) of this section, 
HHSC receives an oral or written request from a person to add the 
individual's name to the CLASS interest list within 90 calendar days 
after the name was removed, and the request is the individual's first 
request, HHSC: 

(1) adds the individual's name to the CLASS interest list 
using the CLASS interest list date that was in effect at the time the 
individual's name was removed from the CLASS interest list; and 

(2) notifies the individual or LAR in writing that the indi-
vidual's name has been added to the CLASS interest list in accordance 
with paragraph (1) of this subsection. 

(i) If HHSC removes an individual's name from the CLASS 
interest list in accordance with subsection (g)(1) - (4) of this section, 
HHSC receives an oral or written request from a person to add the 
individual's name to the CLASS interest list more than 90 calendar 

days after the name was removed, and the request is the individual's 
first request, HHSC: 

(1) adds the individual's name to the CLASS interest list 
using as the CLASS interest list date: 

(A) the date HHSC receives the oral or written request; 
or 

(B) if HHSC determines extenuating circumstances ex-
ist, the CLASS interest list date that was in effect at the time the indi-
vidual's name was removed from the CLASS interest list; and 

(2) notifies the individual or LAR in writing that the indi-
vidual's name has been added to the CLASS interest list in accordance 
with paragraph (1) of this subsection. 

(j) If HHSC removes an individual's name from the CLASS 
interest list in accordance with subsection (g)(1) - (4) of this section, 
HHSC receives an oral or written request from a person to add the 
individual's name to the CLASS interest list, and the request is not the 
individual's first request: 

(1) HHSC adds the individual's name to the CLASS inter-
est list using the date HHSC receives the oral or written request as the 
CLASS interest list date; and 

(2) HHSC notifies the individual or LAR in writing that the 
individual's name has been added to the CLASS interest list in accor-
dance with paragraph (1) of this subsection. 

(k) If HHSC removes an individual's name from the CLASS 
interest list in accordance with subsection (g)(6) of this section and 
HHSC subsequently receives an oral or written request from a person 
to add the individual's name to the CLASS interest list, HHSC: 

(1) adds the individual's name to the CLASS interest list 
using the date HHSC receives the oral or written request as the CLASS 
interest list date; and 

(2) notifies the individual or LAR in writing that the indi-
vidual's name has been added to the CLASS interest list in accordance 
with paragraph (1) of this subsection. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203102 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 2. ENROLLMENT PROCESS, 
PERSON-CENTERED SERVICE PLANNING, 
AND REQUIREMENTS FOR SERVICE 
SETTINGS 
26 TAC §§259.55, 259.57, 259.59, 259.61, 259.63, 259.65,
259.67, 259.69, 259.71, 259.73 

STATUTORY AUTHORITY 
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The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.55. Written Offer of CLASS Program Services. 

(a) HHSC sends a written offer in accordance with this sub-
section. 

(1) HHSC sends a written offer of enrollment in the 
CLASS Program to: 

(A) the individual whose CLASS interest list date, 
assigned in accordance with §259.53 of this subchapter (relating to 
CLASS Interest List), is earliest on the CLASS interest list; or 

(B) an individual who is residing in a nursing facility 
and requesting CLASS Program services. 

(2) HHSC encloses with the written offer: 

(A) an HHSC Selection Determination form which in-
cludes a list of CMAs and DSAs serving the catchment area in which 
the individual resides; and 

(B) an HHSC CLASS Applicant Acknowledgement 
form. 

(b) An individual or LAR accepts the offer of enrollment in 
the CLASS Program by: 

(1) documenting the selection of one CMA and one DSA 
on the HHSC Selection Determination form; and 

(2) ensuring the completed HHSC Selection Determination 
form and HHSC CLASS Applicant Acknowledgement form are sub-
mitted to HHSC and postmarked or faxed no later than 60 calendar days 
after the date of the written offer. 

(c) If HHSC receives the completed HHSC Selection Deter-
mination form and HHSC CLASS Applicant Acknowledgement form, 
as described in subsection (b)(2) of this section, HHSC uses the HHSC 
Selection Determination form to notify the CMA and DSA of the indi-
vidual's or LAR's selection of a CMA and a DSA. 

(d) HHSC withdraws an offer of enrollment in the CLASS 
Program made to an individual if: 

(1) the completed HHSC Selection Determination form 
and HHSC CLASS Applicant Acknowledgement form are postmarked 
or faxed more than 60 calendar days after the date of the written offer; 

(2) the individual or LAR does not complete the enrollment 
process as described in §259.61 of this division (relating to Process for 
Enrollment of an Individual); 

(3) the individual was offered enrollment in the CLASS 
Program because the individual was residing in a nursing facility but 
was discharged from the nursing facility before the effective date of the 
enrollment IPC; or 

(4) the individual has moved out of the state of Texas. 

§259.57. Person-Centered Planning Process. 
(a) Person-centered planning is a process that empowers an in-

dividual to plan the individual's services and supports to achieve de-
sired outcomes. 

(b) A program provider must ensure the person-centered plan-
ning process is led by an individual to the maximum extent possible. 
An individual's LAR has a participatory role, as needed and as defined 
by the individual, unless State law confers decision-making authority 
to the LAR. 

(c) The person-centered planning process must be used to de-
velop an IPP, an HHSC IPP Addendum, a PAS/HAB plan, an enroll-
ment IPC, a renewal IPC, a revised IPC, a service backup plan, and an 
individual transportation plan. 

(d) The person-centered planning process must: 

(1) include people chosen by an individual or LAR; 

(2) provide the information and support that the individual 
needs to lead the planning process and make informed choices and de-
cisions; 

(3) occur at a time and location convenient to the individual 
and LAR; 

(4) consider the individual's cultural preferences; 

(5) provide information in plain language to the individual 
and in a manner that is accessible to the individual: 

(A) through the provision of auxiliary aids and services 
at no cost to the individual in accordance with the Americans with Dis-
abilities Act and section 504 of the Rehabilitation Act, if the individual 
requires such aids or services to communicate; and 

(B) through the provision of language services at no 
cost to the individual, including oral interpretation and written trans-
lations, if the individual has limited English proficiency; 

(6) use strategies for solving conflict or disagreement 
within the person-centered planning process; 

(7) provide information to the individual or LAR to allow 
the individual or LAR to make informed decisions, including decisions 
about CLASS Program and CFC services, the settings in which the 
individual receives a CLASS Program service or a CFC service, and 
service providers; and 

(8) inform the individual or LAR that the individual or 
LAR may request revisions to an IPP, a PAS/HAB plan, an enrollment 
IPC, a renewal IPC, a revised IPC, a service backup plan, or an indi-
vidual transportation plan at any time by communicating the request 
to the CMA or DSA. 

§259.59. Requirements for Service Settings. 

(a) A program provider must ensure that a setting in which an 
individual receives a CLASS Program service or a CFC service: 

(1) is based on the needs of the individual as documented 
in the individual's person-centered service plan; 

(2) is integrated in and supports the individual's access to 
the greater community to the same degree as a person not enrolled in a 
Medicaid waiver program, including opportunities for the individual: 

(A) to seek employment and work in a competitive in-
tegrated setting; 

(B) engage in community life; and 

(C) control personal resources; 

(3) ensures the individual's rights of privacy, dignity and 
respect, and freedom from coercion and restraint; and 
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(4) optimizes the individual's initiative, autonomy, and in-
dependence in making life choices, including choices regarding daily 
activities, physical environment, and with whom to interact. 

(b) Except as provided in subsection (c) of this section, a pro-
gram provider must ensure that CLASS Program services and CFC ser-
vices are not provided in a setting that is presumed to have the qualities 
of an institution. A setting is presumed to have the qualities of an in-
stitution if the setting: 

(1) is located in a building that is also a publicly or privately 
operated facility that provides inpatient institutional treatment; 

(2) is located in a building on the grounds of, or immedi-
ately adjacent to, a public institution; or 

(3) has the effect of isolating individuals from the broader 
community of persons not receiving Medicaid HCBS. 

(c) A program provider may provide a CLASS Program ser-
vice or a CFC service to an individual in a setting that is presumed to 
have the qualities of an institution as described in subsection (b) of this 
section, if CMS determines through a heightened scrutiny review that 
the setting: 

(1) does not have the qualities of an institution; and 

(2) does have the qualities of home and community-based 
settings. 

§259.61. Process for Enrollment of an Individual. 
(a) After HHSC notifies a CMA, as described in §259.55(c) of 

this division (relating to Written Offer of CLASS Program Services), 
that an individual selected the CMA, the CMA must assign a case man-
ager to perform the following functions as soon as possible, but no later 
than 14 calendar days after HHSC's notification: 

(1) verify that the individual resides in the catchment area 
for which the individual's selected CMA and DSA have a contract; 

(2) conduct an initial in-person visit in the individual's res-
idence with the individual and LAR or actively involved person at a 
time convenient to the individual and LAR to: 

(A) provide an oral and written explanation of the fol-
lowing to the individual and LAR or actively involved person: 

(i) CLASS Program services, including TAS if the 
individual is receiving institutional services; 

(ii) CFC services; 

(iii) the mandatory participation requirements of an 
individual described in §259.103 of this chapter (relating to Mandatory 
Participation Requirements of an Individual); 

(iv) the CDS option described in §259.71 of this di-
vision (relating to CDS Option); 

(v) the right to request a fair hearing in accordance 
with §259.101 of this chapter (relating to Individual's Right to a Fair 
Hearing); 

(vi) that the individual, LAR, or actively involved 
person may report an allegation of abuse, neglect, or exploitation to 
DFPS by calling the toll-free telephone number at 1-800-252-5400; 

(vii) the process by which the individual, LAR, or 
actively involved person may file a complaint regarding case manage-
ment as required by 40 TAC §49.309 (relating to Complaint Process); 

(viii) that the HHSC Office of the Ombudsman toll-
free telephone number at 1-877-787-8999 may be used to file a com-
plaint regarding the CMA; 

(ix) voter registration, if the individual is 18 years of 
age or older; 

(x) that, while the individual is staying at a location 
outside the catchment area in which the individual resides but within 
the state of Texas for a period of no more than 60 consecutive days, the 
individual and LAR or actively involved person may request that the 
DSA provide: 

(I) transportation as a habilitation activity, as de-
scribed in §259.5(55)(B)(i)(IX) of this subchapter (relating to Defini-
tions); 

(II) out-of-home respite in a camp described in 
§259.361(b)(2)(D) of this chapter (relating to Respite and Dental Treat-
ment); 

(III) adaptive aids; 

(IV) nursing; and 

(V) CFC PAS/HAB; 

(xi) the use of electronic visit verification, as re-
quired by 1 TAC Chapter 354, Subchapter O; and 

(xii) how to contact the individual's case manager; 
and 

(B) use the HHSC Understanding Program Eligibility -
CLASS/DBMD form to provide an oral and written explanation to the 
individual or LAR, and obtain the individual's or LAR's signature and 
date on the form, to acknowledge understanding of: 

(i) the eligibility requirements for: 

(I) CLASS Program services, as described in 
§259.51(a) of this subchapter (relating to Eligibility Criteria for 
CLASS Program Services and CFC Services); 

(II) CFC services for individuals who do not re-
ceive MAO Medicaid, as described in §259.51(b) of this subchapter; 
and 

(III) CFC services for individuals who receive 
MAO Medicaid, as described in §259.51(c) of this subchapter; 

(ii) the reasons CLASS Program services and CFC 
services may be suspended, as described in §259.157 of this chapter 
(relating to Suspension of CLASS Program Services or CFC Services); 
and 

(iii) that CLASS Program services and CFC ser-
vices may be terminated as described in §§259.161, 259.163, 259.165, 
and 259.167 of this chapter (relating to Termination of CLASS Pro-
gram Services and CFC Services With Advance Notice for Reasons 
Other Than Non-compliance with Mandatory Participation Require-
ments; Termination of CLASS Program Services and CFC Services 
With Advance Notice Because of Non-compliance With Mandatory 
Participation Requirements; Termination of CLASS Program Services 
and CFC Services Without Advance Notice for Reasons Other Than 
Behavior Causing Immediate Jeopardy; and Termination of CLASS 
Program Services and CFC Services Without Advance Notice Because 
of Behavior Causing Immediate Jeopardy); and 

(C) educate the individual, LAR, and actively involved 
person about protecting the individual from abuse, neglect, and ex-
ploitation; and 

(3) give the individual or LAR the HHSC Waiver Program 
Verification of Freedom of Choice form to document the individual's or 
LAR's choice regarding the CLASS Program or the ICF/IID Program. 
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(b) A CMA must: 

(1) as soon as possible, but no later than two business days 
after the case manager's initial in-person visit required by subsection 
(a)(2) of this section: 

(A) collect the information necessary for the CMA and 
DSA to process the individual's request for enrollment into the CLASS 
Program in accordance with the Community Living Assistance and Sup-
port Services Provider Manual; and 

(B) provide the individual's selected DSA with the in-
formation collected in accordance with subparagraph (A) of this para-
graph; 

(2) assist the individual or LAR in completing and submit-
ting an application for Medicaid financial eligibility, as required by 
§259.103(1) of this chapter; and 

(3) ensure that the case manager documents in the individ-
ual's record the progress toward completing a Medicaid application and 
enrolling into the CLASS Program. 

(c) If an individual or LAR does not submit a Medicaid appli-
cation to HHSC within 30 calendar days after the case manager's initial 
in-person visit, as required by §259.103(1) of this chapter, but is mak-
ing good faith efforts to complete the application, the CMA: 

(1) may extend, in 30-calendar day increments, the time 
frame in which the application must be submitted to HHSC, except as 
provided in paragraph (2) of this subsection; 

(2) must not grant an extension that results in a time period 
of more than 365 calendar days from the date of the case manager's 
initial in-person visit; and 

(3) must ensure that the case manager documents each ex-
tension in the individual's record. 

(d) If an individual or LAR does not submit a Medicaid appli-
cation to HHSC within 30 calendar days after the case manager's initial 
in-person visit, as required by §259.103(1) of this chapter, and is not 
making good faith efforts to complete the application, a CMA must re-
quest, in writing, that HHSC withdraw the offer of enrollment made to 
the individual in accordance with §259.55(d)(2) of this division. 

(e) If a DSA serving the catchment area in which an individ-
ual resides is not willing to provide CLASS Program services or CFC 
services to the individual because the DSA has determined that it can-
not ensure the individual's health and safety, the CMA must provide to 
HHSC, in writing, the specific reasons the DSA has determined that it 
cannot ensure the individual's health and safety. 

(f) During the initial in-person visit described in subsection 
(a)(1) of the section, the case manager must determine whether an in-
dividual meets the following criteria: 

(1) the individual is being discharged from a nursing facil-
ity or an ICF/IID; 

(2) the individual has not previously received TAS; 

(3) the individual's proposed enrollment IPC will not in-
clude support family services; and 

(4) the individual anticipates needing TAS. 

(g) If a case manager determines that an individual meets the 
criteria described in subsection (f) of this section, the case manager 
must: 

(1) provide the individual or LAR with a list of TAS 
providers in the catchment area in which the individual will reside; 

(2) complete, with the individual or LAR, the HHSC Tran-
sition Assistance Services (TAS) Assessment and Authorization form 
found on the HHSC website in accordance with the form's instructions, 
which includes: 

(A) identifying the items and services described in 
§272.5(e) of this title (relating to Service Description) that the indi-
vidual needs; 

(B) estimating the monetary amount for the items and 
services identified on the form, which must be within the service limit 
described in §259.73(a)(4) of this division (relating to Service Limits); 
and 

(C) documenting the individual's or LAR's choice of 
TAS provider; 

(3) submit the completed form to HHSC for authorization; 

(4) if HHSC authorizes the form, send the form to the TAS 
provider chosen by the individual or LAR; and 

(5) include TAS and the monetary amount authorized by 
HHSC on the individual's proposed enrollment IPC. 

(h) A DSA must ensure that the following functions are per-
formed during an in-person visit in the individual's residence at a time 
convenient to the individual and LAR as soon as possible, but no later 
than 14 calendar days after the CMA provides information to the DSA 
as required by subsection (b)(1)(B) of this section: 

(1) a DSA staff person must: 

(A) inform the individual and LAR or actively involved 
person, orally and in writing: 

(i) that the individual, LAR, or actively involved 
person may report an allegation of abuse, neglect, or exploitation to 
DFPS by calling the toll-free telephone number at 1-800-252-5400; 

(ii) the process by which the individual, LAR, or ac-
tively involved person may file a complaint regarding CLASS Program 
services or CFC services provided by the DSA as required by 40 TAC 
§49.309; and 

(iii) that the HHSC Complaint and Incident Intake 
toll-free telephone number at 1-800-458-9858 may be used to file a 
complaint regarding the DSA; and 

(B) educate the individual and LAR or actively in-
volved person about protecting the individual from abuse, neglect, and 
exploitation; 

(2) an appropriate professional must complete an adaptive 
behavior screening assessment in accordance with the assessment in-
structions; and 

(3) an RN, in accordance with the Community Living As-
sistance and Support Services Provider Manual, must complete: 

(A) a nursing assessment, using the HHSC 
CLASS/DBMD Nursing Assessment form; 

(B) the HHSC Related Conditions Eligibility Screening 
Instrument form; and 

(C) the ID/RC Assessment. 

(i) A DSA must: 

(1) ensure that the primary diagnosis of the individual doc-
umented on the ID/RC Assessment is approved by a physician; 
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(2) submit the following documentation to HHSC for 
HHSC's determination of whether the individual meets the LOC VIII 
criteria required by §259.51(a)(2) of this subchapter: 

(A) the completed adaptive behavior screening assess-
ment; 

(B) the completed HHSC Related Conditions Eligibil-
ity Screening Instrument form; and 

(C) the completed ID/RC Assessment; and 

(3) send the completed HHSC CLASS/DBMD Nursing 
Assessment form described in subsection (h)(3)(A) of this section to 
the CMA. 

(j) In accordance with §259.63(a)(1) of this division (relating 
to Determination by HHSC of Whether an Individual Meets LOC VIII 
Criteria), HHSC reviews the documentation described in subsection 
(i)(2) of this section. 

(k) If a DSA receives written notice from HHSC in accordance 
with §259.63(c)(1) of this division that an individual meets the LOC 
VIII criteria, the DSA must notify the individual's CMA of HHSC's 
decision as soon as possible, but no later than one business day after 
receiving the notice from HHSC. 

(l) If HHSC determines that an individual does not meet the 
LOC VIII criteria, HHSC sends written notice of the denial of the in-
dividual's request for enrollment into the CLASS Program: 

(1) to the individual or LAR in accordance with 
§259.153(b) of this chapter (relating to Denial of a Request for 
Enrollment into the CLASS Program); and 

(2) to the individual's DSA and CMA in accordance with 
§259.63(d) of this division. 

(m) If a CMA receives notice from a DSA, as described in 
subsection (k) of this section, that HHSC determined that an individual 
meets the LOC VIII criteria, the case manager must: 

(1) ensure that the service planning team meets in person 
or by videoconferencing to develop: 

(A) a proposed enrollment IPC, a PAS/HAB plan, IPPs, 
and an HHSC IPP Addendum form for the individual in accordance 
with §259.65 of this division (relating to Development of an Enroll-
ment IPC); and 

(B) an individual transportation plan, if transportation 
as a habilitation activity or as an adaptive aid is included on the pro-
posed enrollment IPC; and 

(2) submit the documents described in paragraph (1) of this 
subsection to HHSC for review in accordance with §259.65 of this di-
vision. 

(n) HHSC reviews a proposed enrollment IPC in accordance 
with §259.69 of this division (relating to HHSC's Review of a Proposed 
Enrollment IPC) to determine if: 

(1) the proposed enrollment IPC has an IPC cost at or be-
low the amount in §259.51(a)(4) of this subchapter; and 

(2) the CLASS Program services and CFC services speci-
fied in the proposed enrollment IPC meet the requirements described 
in §259.65(a)(1)(E)(iii) or (iv) and §259.65(b) of this division. 

(o) A CMA and DSA must not provide a CLASS Program ser-
vice or CFC service to an individual before HHSC notifies the CMA, 
in accordance with §259.69(c)(1) of this division, that the individual's 
request for enrollment into the CLASS Program has been approved. If 

a CMA or DSA provides CLASS Program services or CFC services 
to an individual before the effective date of the individual's enrollment 
IPC authorized by HHSC, HHSC does not reimburse the CMA or DSA 
for those services. 

(p) If HHSC notifies a CMA in accordance with §259.69(c)(1) 
of this division that an individual's request for enrollment is approved: 

(1) the CMA must ensure the case manager complies with 
§259.69(c)(2) of this division; and 

(2) the CMA and DSA must comply with §259.69(g) of 
this division. 

(q) If HHSC notifies a CMA in accordance with §259.69(e) of 
this division that an individual's request for enrollment into the CLASS 
Program is approved, but action is being taken by HHSC to deny a 
CLASS Program service or CFC service and modify the proposed en-
rollment IPC: 

(1) the CMA must comply with §259.69(f) of this division; 
and 

(2) the CMA and DSA must comply with §259.69(g) of 
this division. 

§259.63. Determination by HHSC of Whether an Individual Meets 
LOC VIII Criteria. 

(a) To determine if an individual meets the LOC VIII criteria 
required by §259.51(a)(2) of this subchapter (relating to Eligibility Cri-
teria for CLASS Program Services and CFC Services), HHSC reviews 
the documentation submitted by an individual's DSA: 

(1) described in §259.61(i)(2) of this division (relating to 
Process for Enrollment of an Individual); or 

(2) described in §259.75(a)(2) of this subchapter (related to 
Annual Review by HHSC of Whether an Individual Meets LOC VIII 
Criteria). 

(b) HHSC may request current data obtained from standard-
ized evaluations and formal assessments related to the LOC VIII crite-
ria. If HHSC makes such a request, a DSA must submit the information 
to HHSC no later than 10 calendar days after the date of the request. 

(c) If HHSC determines that an individual meets the LOC VIII 
criteria: 

(1) HHSC notifies the individual's DSA of the determina-
tion, in writing; and 

(2) the LOC VIII is effective: 

(A) on a date determined by HHSC; and 

(B) through the last calendar day of the IPC period. 

(d) If HHSC determines that an individual does not meet the 
LOC VIII criteria, HHSC notifies an individual's DSA and CMA of the 
determination, in writing. 

§259.65. Development of an Enrollment IPC. 
(a) No later than 30 calendar days after the date a DSA noti-

fies an individual's CMA of HHSC's determination that the individual 
meets the LOC VIII criteria, as described in §259.61(k) of this division 
(relating to Process for Enrollment of an Individual), the CMA must 
ensure that the individual's case manager: 

(1) convenes a service planning team meeting in person or 
by videoconferencing in which the service planning team: 

(A) reviews the HHSC CLASS/DBMD Nursing As-
sessment form completed by an RN as described in §259.61(h)(3) of 
this division; 
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(B) addresses any information included in Addendum E 
of the HHSC CLASS/DBMD Nursing Assessment form, Recommen-
dations/Coordination of Care, to ensure the individual's needs are met; 

(C) documents on the HHSC CLASS/DBMD Coordi-
nation of Care form how the information in Addendum E of the HHSC 
CLASS/DBMD Nursing Assessment form was addressed; 

(D) develops a PAS/HAB plan based on review of the 
information obtained from assessments conducted and observations 
made by a DSA as required by §259.61(h)(2) and (3) of this division; 

(E) develops a proposed enrollment IPC that: 

(i) documents each CLASS Program service and 
CFC service, other than CFC support management, to be provided to 
an individual; 

(ii) specifies the number of units of each CLASS 
Program service and CFC service, other than CFC support manage-
ment, to be provided to an individual; 

(iii) for each CLASS Program service: 

(I) is within the service limit described in 
§259.73 of this division (relating to Service Limits); 

(II) if an adaptive aid, meets the requirements in 
Subchapter F, Division 1, of this chapter (relating to Adaptive Aids); 
and 

(III) if a minor home modification, meets the re-
quirements in Subchapter F, Division 2, of this chapter (relating to Mi-
nor Home Modifications); 

(iv) for CFC ERS, meets the requirements in Sub-
chapter F, Division 3, of this chapter (relating to CFC ERS); 

(v) identifies if an individual will receive CFC sup-
port management; 

(vi) describes any other service or support to be pro-
vided to the individual through sources other than CLASS Program 
services or CFC services; 

(vii) if the proposed enrollment IPC includes nurs-
ing or CFC PAS/HAB, identifies whether the service is critical to the 
individual's health and safety, as required by §259.89(a)(2) of this sub-
chapter (relating to Service Backup Plans); 

(viii) if the individual will receive TAS, the TAS and 
the monetary amount authorized by HHSC; and 

(ix) if the individual chooses to receive services 
through the CDS option, identifies: 

(I) the name of the individual's FMSA; and 

(II) the type and estimated units of each CLASS 
Program service and CFC service provided through the CDS option; 

(F) develops an IPP for each CLASS Program service 
and CFC service listed on the proposed enrollment IPC, other than CFC 
support management, as required by §259.67 of this division (relating 
to Development of IPPs); 

(G) develops an HHSC IPP Addendum form; 

(H) if the proposed enrollment IPC identifies nursing 
or CFC PAS/HAB as critical, develops a service backup plan for the 
service in accordance with §259.89 of this subchapter; and 

(I) if transportation as a habilitation activity or as an 
adaptive aid is included on the proposed enrollment IPC, develops an 
individual transportation plan; and 

(2) if an individual may need cognitive rehabilitation ther-
apy, assists the individual in obtaining an assessment as required by 
§259.311(h) of this chapter (relating to CMA Service Delivery). 

(b) A case manager must ensure that each CLASS Program 
service and CFC service on a proposed enrollment IPC, other than CFC 
support management: 

(1) is necessary to protect an individual's health and wel-
fare in the community; 

(2) addresses an individual's related condition; 

(3) is not available to an individual through sources other 
than CLASS Program services or CFC services, including the Medic-
aid State Plan, other governmental programs, private insurance, or the 
individual's natural supports; 

(4) is the most appropriate type and amount of CLASS Pro-
gram service and CFC service to meet an individual's needs; and 

(5) is cost effective. 

(c) If an individual or LAR, case manager, and DSA agree on 
the type and amount of services to be included in a proposed enrollment 
IPC, a case manager must: 

(1) if the service planning team meeting required by sub-
section (a)(1) of this section is conducted in person, ensure that during 
the service planning team meeting the proposed enrollment IPC is re-
viewed, signed as evidence of agreement, and dated by: 

(A) the individual or LAR; 

(B) the case manager; and 

(C) the DSA; or 

(2) if the service planning team meeting required by sub-
section (a)(1) of this section is conducted by videoconferencing, ensure 
that the proposed enrollment IPC is reviewed, signed as evidence of 
agreement, and dated by the individual or LAR and the DSA electron-
ically, by fax, or by United States mail; and 

(3) no later than 30 calendar days before the effective date 
of the proposed enrollment IPC as determined by the service planning 
team: 

(A) submit to HHSC for its review: 

(i) the proposed enrollment IPC; 

(ii) the enrollment IPPs; 

(iii) the HHSC IPP Addendum form; 

(iv) the PAS/HAB plan; 

(v) the completed HHSC CLASS/DBMD Nurs-
ing Assessment form provided by the DSA in accordance with 
§259.61(i)(3) of this division; 

(vi) the ID/RC Assessment authorized by HHSC; 

(vii) the HHSC Non-Waiver Services form; 

(viii) the HHSC Verification of Freedom of Choice 
form; 

(ix) Choice List for the CLASS Program; 

(x) the individual transportation plan, if required by 
subsection (a)(1)(I) of this section; 

(xi) an HHSC Request for Adaptive Aids, Medical 
Supplies, Minor Home Modifications or Dental Services/Sedation 
form, if required by; 
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(I) §259.255 of this chapter (relating to Require-
ments for Authorization to Purchase an Adaptive Aid Costing Less 
Than $500); 

(II) §259.257 of this chapter (relating to Require-
ments for Authorization to Purchase an Adaptive Aid Costing $500 or 
More); 

(III) §259.275 of this chapter (relating to 
Requirements for Authorization to Purchase a Minor Home Modifi-
cation); and 

(IV) §259.361 of this chapter (relating to Respite 
and Dental Treatment); 

(xii) an HHSC Specifications for Adaptive 
Aids/Medical Supplies/Minor Home Modifications form, if required 
by: 

(I) §259.257 of this chapter; and 

(II) §259.275 of this chapter; 

(xiii) letters of denial from non-waiver resources, if 
any; 

(xiv) if the proposed enrollment IPC includes TAS, 
the HHSC Transition Assistance Services Assessment and Authoriza-
tion form; and 

(xv) if the proposed enrollment IPC includes a 
skilled or a specialized therapy, the HHSC Therapy Justifications -
Attachment to IPP form; 

(B) send the DSA a copy of: 

(i) the proposed enrollment IPC; 

(ii) the enrollment IPPs; 

(iii) the HHSC IPP Addendum form; 

(iv) the PAS/HAB plan; 

(v) a service backup plan, if required by subsection 
(a)(1)(H) of this section; and 

(vi) the individual transportation plan, if required by 
subsection (a)(1)(I) of this section; and 

(C) if the proposed enrollment IPC includes a service 
the individual chooses to receive through the CDS option, send the 
FMSA a copy of: 

(i) the proposed enrollment IPC; 

(ii) the IPPs; 

(iii) the HHSC IPP Addendum form; 

(iv) the PAS/HAB plan; 

(v) a service backup plan, if is required by subsec-
tion (a)(1)(H) of this section; and 

(vi) the individual transportation plan, if required by 
subsection (a)(1)(I) of this section. 

(d) If an individual or LAR requests a CLASS Program service 
or CFC service that a case manager or DSA has determined does not 
meet the criteria described in subsection (b) of this section, does not 
meet the requirements described in Subchapter F of this chapter, or 
exceeds a service limit described in §259.73 of this division, a CMA 
must: 

(1) in accordance with the Community Living Assistance 
and Support Services Provider Manual, send the individual or LAR a 

written notice of the denial of the requested CLASS Program service 
or CFC service, copying the DSA and FMSA; 

(2) no later than 30 calendar days before the effective date 
of the proposed enrollment IPC as determined by the service planning 
team, submit to HHSC for its review: 

(A) the proposed enrollment IPC that: 

(i) includes the type and amount of CLASS Program 
services or CFC services in dispute and not in dispute; and 

(ii) is signed and dated by: 

(I) the individual or LAR; 

(II) the case manager; and 

(III) the DSA; 

(B) the IPPs; 

(C) the HHSC IPP Addendum form; 

(D) the PAS/HAB plan; and 

(E) the individual transportation plan, if required by 
subsection (a)(1)(I) of this section; and 

(3) if the individual will receive a service through the CDS 
option, send the FMSA a copy of: 

(A) the proposed enrollment IPC; 

(B) the IPPs; 

(C) the PAS/HAB plan; 

(D) a service backup plan, if required by subsection 
(a)(1)(H) of this section; and 

(E) the individual transportation plan, if required by 
subsection (a)(1)(I) of this section. 

(e) HHSC reviews a proposed enrollment IPC in accordance 
with §259.69 of this division (relating to HHSC's Review of a Proposed 
Enrollment IPC). 

(f) The process by which HHSC denies an individual's request 
for enrollment or denies a CLASS Program service or CFC service, 
based on HHSC's review of a proposed enrollment IPC, is described in 
§259.69(d) - (f) of this division. 

(g) The effective date of an enrollment IPC is the effective date 
proposed by the service planning team, unless HHSC modifies the ef-
fective date. 

(h) An enrollment IPC is effective for an IPC period. 

§259.67. Development of IPPs. 
(a) A case manager must ensure that an individual's service 

planning team: 

(1) develops an enrollment IPP for each CLASS Program 
service and CFC service listed on a proposed enrollment IPC, other 
than CFC support management, and submits the enrollment IPPs to 
HHSC in accordance with §259.65 of this division (relating to Devel-
opment of an Enrollment IPC); and 

(2) develops a renewal or revised IPP for each CLASS Pro-
gram service and CFC service, other than CFC support management, 
and submits the renewal or revised IPPs to HHSC in accordance with 
§259.79 of this subchapter (relating to Renewal and Revision of an 
IPC). 

(b) A case manager must ensure that an enrollment, renewal, 
or revised IPP: 
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(1) includes justification for the service; 

(2) includes the total units of the service; 

(3) describes: 

(A) the outcomes to be achieved through the service; 
and 

(B) the actions and methods to be used to achieve the 
outcomes; 

(4) describes individualized goals for the service that: 

(A) are outcome-based; 

(B) are measurable; and 

(C) have a start date and projected completion date; 

(5) describes the individual's current natural supports and 
non-waiver and non-CFC services that will be or are available; 

(6) documents that the frequency and amount of the service 
does not replace existing natural supports, non-waiver resources, or 
non-CFC resources for which the individual may be eligible; and 

(7) documents the setting for each service, which must be 
selected by the individual or LAR from setting options. 

(c) A case manager must ensure that an enrollment, renewal, 
or revised IPP is reviewed, signed, and dated as evidence of agreement 
by: 

(1) the individual or LAR; 

(2) the case manager; and 

(3) the DSA. 

§259.69. HHSC's Review of a Proposed Enrollment IPC. 
(a) HHSC reviews a proposed enrollment IPC, a PAS/HAB 

plan, enrollment IPPs, an HHSC IPP Addendum form and, if required 
by §259.65(a)(1)(I) of this division (relating to Development of an En-
rollment IPC), the individual transportation plan to determine if: 

(1) the proposed enrollment IPC has an IPC cost at or be-
low the amount in §259.51(a)(4) of this subchapter (relating to Eligi-
bility Criteria for CLASS Program Services and CFC Services); and 

(2) the CLASS Program services and CFC services speci-
fied in the IPC meet the requirements described in §259.65(a)(1)(E)(iii) 
and (iv) and §259.65(b) of this division. 

(b) At HHSC's request, a CMA must submit additional doc-
umentation supporting a proposed enrollment IPC to HHSC no later 
than 10 calendar days after HHSC's request. 

(c) If HHSC determines that a proposed enrollment IPC meets 
the requirements described in subsection (a) of this section: 

(1) HHSC notifies the CMA, in writing, that the individ-
ual's request for enrollment is approved; and 

(2) as soon as possible, but no later than one business day 
after the CMA receives HHSC's notification, the case manager must: 

(A) notify the individual or LAR of HHSC's approval 
of the request for enrollment; 

(B) send a copy to the individual or LAR and to the 
DSA of: 

(i) the enrollment IPC; 

(ii) the PAS/HAB Plan; 

(iii) the enrollment IPPs; 

(iv) the HHSC IPP Addendum form; 

(v) a service backup plan, if required by 
§259.65(a)(1)(H) of this division; and 

(vi) the individual transportation plan, if required by 
§259.65(a)(1)(I) of this division; and 

(C) if the individual will receive a service through the 
CDS option, send the FMSA a copy of the: 

(i) enrollment IPC; 

(ii) the PAS/HAB plan; 

(iii) the enrollment IPPs; 

(iv) the HHSC IPP Addendum form; 

(v) a service backup plan, if required by 
§259.65(a)(1)(H) of this division; and 

(vi) the individual transportation plan, if required by 
§259.65(a)(1)(I) of this division. 

(d) If HHSC determines that a proposed enrollment IPC does 
not meet the requirements described in subsection (a)(1) of this section, 
HHSC: 

(1) notifies the individual's CMA and DSA of such deter-
mination; 

(2) sends written notice to the individual or LAR that the 
individual's request for enrollment is denied; and 

(3) includes in the notice the individual's right to request a 
fair hearing in accordance with §259.101 of this subchapter (relating 
to Individual's Right to a Fair Hearing). 

(e) If HHSC determines that a proposed enrollment IPC meets 
the requirement described in subsection (a)(1) of this section, but one 
or more of the CLASS Program services or CFC services specified in 
the IPC does not meet the requirements described in subsection (a)(2) 
of this section, HHSC: 

(1) denies a CLASS Program service or CFC service; 

(2) modifies and approves the proposed enrollment IPC; 

(3) approves the individual's request for enrollment with 
the modified IPC; and 

(4) notifies the individual's CMA, in writing, of the action 
taken. 

(f) If HHSC notifies a CMA that an individual's request for 
enrollment into the CLASS Program is approved, but action is being 
taken by HHSC to deny a CLASS Program service or CFC service and 
modify the proposed enrollment IPC, as described in subsection (e) of 
this section, the CMA must comply with §259.155(c) of this chapter 
(relating to Denial of a CLASS Program Service or CFC Service). 

(g) If HHSC approves an individual's request for enrollment, 
a CMA and DSA must: 

(1) electronically access MESAV to determine if the infor-
mation on an enrollment IPC or modified enrollment IPC is consistent 
with the information in MESAV; 

(2) if the information on the enrollment IPC or modified 
enrollment IPC is inconsistent with the information in MESAV, notify 
HHSC of the inconsistency; and 

(3) implement the enrollment IPC or modified enrollment 
IPC no later than seven calendar days after the effective date of the IPC. 
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§259.71. CDS Option. 

(a) During the initial in-person visit with an individual and 
LAR or actively involved person, as described in §259.61(a)(2) of this 
division (related to Process for Enrollment of an Individual), and annu-
ally thereafter, the CMA must ensure that the individual's case manager 
informs the individual and LAR or actively involved person of: 

(1) the CDS option in accordance with 40 TAC Chapter 
41, Subchapter D (relating to Enrollment, Transfer, Suspension, and 
Termination); and 

(2) the CLASS Program services and CFC service pro-
vided through the CDS option, described in 40 TAC §41.108 (relating 
to Services Available Through the CDS Option). 

(b) If an individual or LAR chooses to participate in the CDS 
option, the case manager must: 

(1) use the list of FMSAs found on the HHSC website to 
provide the name and contact information to the individual or LAR 
of each FMSA providing services in the catchment area in which the 
individual lives; 

(2) document the individual's or LAR's choice of FMSA in 
accordance with HHSC's instructions; 

(3) document each service to be provided through the CDS 
option on the IPC; 

(4) if the only service to be provided through the CDS op-
tion is CFC PAS/HAB, include on the IPC: 

(A) CFC FMS instead of FMS; and 

(B) if the individual will receive support consultation, 
CFC support consultation instead of support consultation; and 

(5) ensure the individual or LAR completes the required 
forms as described in 40 TAC Chapter 41, Subchapter D. 

§259.73. Service Limits. 

(a) The following limits apply to an individual's services: 

(1) for adaptive aids and dental treatment, a maximum 
combined cost of $10,000 during an IPC period, which includes the 
cost of repair and maintenance of an adaptive aid; 

(2) for minor home modifications: 

(A) a maximum cost of $10,000 during the time an in-
dividual is enrolled in the CLASS Program, which may be paid in one 
or more IPC periods; and 

(B) after reaching the $10,000 limit described in sub-
paragraph (A) of this paragraph, a maximum cost of $300 for repair 
and maintenance during an IPC period; 

(3) for respite, a maximum of 30 days of in-home respite 
and out-of-home respite, combined, during an IPC period; and 

(4) for TAS, a maximum cost of $2,500. 

(b) An individual may receive TAS only once in the individ-
ual's lifetime. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203103 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 3. REVIEWS 
26 TAC §§259.75, 259.77, 259.79, 259.81, 259.83, 259.85,
259.87 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.75. Annual Review by HHSC of Whether an Individual Meets 
LOC VIII Criteria. 

(a) A DSA must: 

(1) ensure that, no more than 120 calendar days before the 
expiration of an individual's IPC period, an RN must, in accordance 
with the Community Living Assistance and Support Services Provider 
Manual: 

(A) complete with the individual and LAR or actively 
involved person: 

(i) the HHSC Related Conditions Eligibility Screen-
ing Instrument form; and 

(ii) the ID/RC Assessment; and 

(B) meet in person with the individual and LAR or ac-
tively involved person at a time and place convenient to the individual 
to complete a nursing assessment of the individual using the HHSC 
CLASS/DBMD Nursing Assessment form; 

(2) submit to HHSC at least 60 calendar days before the 
expiration of an individual's IPC period: 

(A) the results of the most current adaptive behavior 
screening assessment; 

(B) the completed HHSC Related Conditions Eligibil-
ity Screening Instrument form; and 

(C) the completed ID/RC Assessment; and 

(3) send the completed HHSC CLASS/DBMD Nursing 
Assessment form to the CMA. 

(b) Information on the ID/RC Assessment must be supported 
by current data obtained from standardized evaluations and formal as-
sessments of the individual. 

(c) HHSC reviews the documentation submitted by a DSA in 
accordance with subsection (a)(2) of this section to determine whether 
an individual meets the LOC VIII criteria required by §259.51(a)(2) of 
this subchapter (relating to Eligibility Criteria for CLASS Program Ser-
vices and CFC Services). HHSC notifies the DSA of its determination 
in accordance with §259.63 of this subchapter (relating to Determina-
tion by HHSC of Whether an Individual Meets LOC VIII Criteria). 
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(d) A DSA must ensure an appropriate professional completes 
an adaptive behavior screening assessment in accordance with the as-
sessment instructions: 

(1) at least every five years after completion of the most 
current assessment; and 

(2) if significant changes that may be permanent occur in 
the individual's functioning. 

(e) If an individual's LOC VIII expires before HHSC deter-
mines whether the individual meets the LOC VIII criteria, as described 
in subsection (c) of this section: 

(1) the CMA and the DSA must continue to provide ser-
vices to the individual until HHSC authorizes the proposed renewal 
IPC to ensure continuity of care and prevent the individual's health and 
welfare from being jeopardized; and 

(2) if HHSC determines that the individual meets the LOC 
VIII criteria, and the individual is otherwise eligible for the CLASS 
Program, HHSC will reimburse the CMA and DSA for services pro-
vided, as required by paragraph (1) of this subsection, for a period of 
not more than 180 calendar days before the date HHSC receives the 
documentation described in subsection (a)(2) of this section. 

§259.77. Renewal IPC and Requirement for Authorization to Con-
tinue Services. 

(a) A renewal IPC is effective for an IPC period. 

(b) The effective date of a renewal IPC is: 

(1) for renewal of an enrollment IPC, the first calendar day 
of the same month of the enrollment IPC's effective date in the follow-
ing year; or 

(2) for any other renewal IPC, the first calendar day of the 
month after the month in which the IPC period expires. 

(c) A case manager must submit a proposed renewal IPC and 
obtain authorization from HHSC for the proposed renewal IPC in ac-
cordance with §259.79 of this division (relating to Renewal and Revi-
sion of an IPC) to continue providing services to an individual after the 
expiration of: 

(1) the IPC period of the individual's enrollment IPC; or 

(2) the IPC period of the individual's renewal IPC. 

§259.79. Renewal and Revision of an IPC. 

(a) Beginning the effective date of an individual's IPC, as de-
termined by §259.65(g) of this subchapter (relating to Development of 
an Enrollment IPC) or §259.77(b) of this division (relating to Renewal 
IPC and Requirement for Authorization to Continue Services), a case 
manager must, in accordance with the Community Living Assistance 
and Support Services Provider Manual: 

(1) meet with the individual and LAR in person to conduct 
an IPP service review meeting at a time and place convenient to the 
individual and LAR; and 

(2) at least once during an IPC period, conduct an IPP ser-
vice review meeting in person with the individual and LAR in the in-
dividual's residence. 

(b) During an IPP service review meeting described in subsec-
tion (a) of this section, a case manager must: 

(1) review the individual's progress toward achieving the 
goals and outcomes as described on the IPP for each service listed on 
the individual's IPC; 

(2) if the individual's IPC includes nursing or CFC 
PAS/HAB, and any of those services are not identified on the IPC 
as critical to meeting the individual's health and safety, discuss with 
the individual or LAR whether the service may now be critical to the 
individual's health and safety; 

(3) if a service backup plan has been implemented, discuss 
the implementation of the service backup plan with the individual or 
LAR to determine whether or not the plan was effective; 

(4) if the case manager determines that a service may now 
be critical to the individual's health and safety, as described in para-
graph (2) of this subsection, or that the service backup plan was inef-
fective, as described in paragraph (3) of this subsection, document the 
determination for discussion at a service planning team meeting con-
vened in accordance with subsection (c) or (d) of this section; 

(5) complete the HHSC IPP Service Review form in ac-
cordance with the Community Living Assistance and Support Services 
Provider Manual; and 

(6) ensure the individual or LAR signs and dates the HHSC 
IPP Service Review form. 

(c) No more than 90 calendar days before the end of an indi-
vidual's current IPC period, the case manager must convene a service 
planning team meeting in person or by videoconferencing in which: 

(1) the service planning team: 

(A) reviews the HHSC CLASS/DBMD Nursing As-
sessment form completed by an RN as described in §259.75(a)(1)(B) 
of this division (relating to Annual Review by HHSC of Whether an 
Individual Meets LOC VIII Criteria); 

(B) addresses any information included in Addendum E 
of the HHSC CLASS/DBMD Nursing Assessment form, Recommen-
dations/Coordination of Care, to ensure the individual's needs are met; 

(C) documents on the HHSC CLASS/DBMD Coordi-
nation of Care form how the information in Addendum E of the HHSC 
CLASS/DBMD Nursing Assessment form was addressed; 

(D) develops a proposed renewal IPC that: 

(i) documents each CLASS Program service and 
CFC service, other than CFC support management, to be provided to 
the individual; 

(ii) specifies the number of units of each CLASS 
Program service and CFC service, other than CFC support manage-
ment, to be provided to the individual; 

(iii) for each CLASS Program service: 

(I) is within the service limit described in 
§259.73 of this subchapter (relating to Service Limits); 

(II) if an adaptive aid, meets the requirements in 
Subchapter F, Division 1, of this chapter (relating to Adaptive Aids); 
and 

(III) if a minor home modification, meets the re-
quirements in Subchapter F, Division 2, of this chapter (relating to Mi-
nor Home Modifications); 

(iv) for CFC ERS, meets the requirements in Sub-
chapter F, Division 3, of this chapter (relating to CFC ERS); 

(v) states if the individual will receive CFC support 
management; 
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(vi) describes any other service or support to be pro-
vided to the individual through sources other than CLASS Program 
services or CFC services; 

(vii) if the proposed renewal IPC includes nursing or 
CFC PAS/HAB, identifies whether the service is critical to the individ-
ual's health and safety, as required by §259.89(a)(2) of this subchapter 
(relating to Service Backup Plans); 

(viii) if the individual chooses to receive services 
through the CDS option, identifies: 

(I) the name of the individual's FMSA; and 

(II) the type and estimated units of each CLASS 
Program service and CFC service provided through the CDS option; 

(E) develops a renewal IPP for each CLASS Program 
service and CFC service listed on the proposed renewal IPC, other than 
CFC support management, as required by §259.67 of this subchapter 
(relating to Development of IPPs); 

(F) develops a new HHSC IPP Addendum form; 

(G) develops a new PAS/HAB plan based on review of 
the information obtained from assessments conducted and observations 
made by a DSA as required by §259.61(h)(2) and (3) of this subchapter; 

(H) if the proposed renewal IPC identifies nursing or 
CFC PAS/HAB as critical, develops or revises a service backup plan 
for the service in accordance with §259.89 of this subchapter; and 

(I) if transportation as a habilitation activity or as an 
adaptive aid is included on the proposed renewal IPC, develops a new 
individual transportation plan; 

(2) the case manager: 

(A) provides an oral and written explanation of the fol-
lowing to an individual and LAR or actively involved person: 

(i) CLASS Program services; 

(ii) CFC services; 

(iii) the mandatory participation requirements de-
scribed in §259.103 of this chapter (relating to Mandatory Participation 
Requirements of an Individual); 

(iv) the CDS option described in §259.71 of this sub-
chapter (relating to CDS Option); 

(v) the right to request a fair hearing in accordance 
with §259.101 of this chapter (relating to Individual's Right to a Fair 
Hearing); 

(vi) that the individual, LAR, or actively involved 
person may report an allegation of abuse, neglect, or exploitation to 
DFPS by calling the toll-free telephone number at 1-800-252-5400; 

(vii) the process by which the individual, LAR, or 
actively involved person may file a complaint regarding case manage-
ment as described in 40 TAC §49.309 (relating to Complaint Process); 

(viii) that the HHSC Office of the Ombudsman toll-
free telephone number at 1-877-787-8999 may be used to file a com-
plaint regarding the CMA; 

(ix) voter registration, if the individual is 18 years of 
age or older; and 

(x) how to contact the individual's case manager; 

(B) provides an oral explanation to the individual and to 
the LAR or actively involved person that the individual, LAR, actively 
involved person may request: 

(i) that the individual transfer to a different CMA, 
DSA, or FMSA at any time while enrolled in the CLASS Program; 

(ii) that the DSA provide transportation as a 
habilitation activity, out-of-home respite in a camp described in 
§259.361(b)(2)(D) of this chapter (relating to Respite and Dental 
Treatment), adaptive aids, nursing, or CFC PAS/HAB while the 
individual is temporarily staying at a location outside the catchment 
area in which the individual resides but within the state of Texas for a 
period of no more than 60 consecutive days; and 

(iii) that the DSA provide transportation as a habil-
itation activity, out-of-home respite in a camp, adaptive aids, nursing, 
or CFC PAS/HAB as described in clause (ii) of this subparagraph more 
than once during an IPC period; 

(C) uses the HHSC Understanding Program Eligibility 
- CLASS/DBMD form to provide an oral and written explanation to 
the individual or LAR, and obtain the individual's or LAR's signature 
and date on the form, to acknowledge understanding of the following: 

(i) the eligibility requirements for: 

(I) CLASS Program services, as described in 
§259.51(a) of this subchapter (relating to Eligibility Criteria for 
CLASS Program Services and CFC Services); 

(II) CFC services for to individuals who do not 
receive MAO Medicaid, as described in §259.51(b) of this subchapter; 
and 

(III) CFC services for individuals who receive 
MAO Medicaid, as described in §259.51(c) of this subchapter; and 

(ii) that CLASS Program services or CFC services 
may be terminated as described in §§259.161, 259.163, 259.165, and 
259.167 of this chapter (relating to Termination of CLASS Program 
Services and CFC Services With Advance Notice for Reasons Other 
Than Non-compliance with Mandatory Participation Requirements; 
Termination of CLASS Program Services and CFC Services With 
Advance Notice Because of Non-compliance With Mandatory Par-
ticipation Requirements; Termination of CLASS Program Services 
and CFC Services Without Advance Notice for Reasons Other Than 
Behavior Causing Immediate Jeopardy; and Termination of CLASS 
Program Services and CFC Services Without Advance Notice Because 
of Behavior Causing Immediate Jeopardy); 

(D) gives the individual and the LAR or actively in-
volved person a written list of CMAs and DSAs serving the catchment 
area in which the individual resides; 

(E) has the individual or LAR select a CMA and DSA 
by completing an HHSC Selection Determination form as described 
in the Community Living Assistance and Support Services Provider 
Manual; 

(F) educates the individual, LAR, and actively involved 
person about protecting the individual from abuse, neglect, and ex-
ploitation; and 

(G) documents that the case manager complied with 
subparagraphs (A) - (F) of this paragraph; and 

(3) a DSA staff person: 

(A) provides an oral and written explanation of the fol-
lowing to the individual and LAR or actively involved person: 
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(i) that the individual, LAR, or actively involved 
person may report an allegation of abuse, neglect, or exploitation to 
DFPS by calling the toll-free telephone number at 1-800-252-5400; 

(ii) the process by which the individual, LAR, or ac-
tively involved person may file a complaint regarding CLASS Program 
services or CFC services provided by the DSA as required by 40 TAC 
§49.309; 

(iii) that the HHSC Complaint and Incident Intake 
toll-free telephone number at 1-800-458-9858 may be used to file a 
complaint; and 

(iv) how to contact the DSA; 

(B) educates the individual, LAR, and actively involved 
person about protecting the individual from abuse, neglect, and ex-
ploitation; and 

(C) documents that the staff person complied with sub-
paragraphs (A) and (B) of this paragraph. 

(d) Except as provided in subsection (e) of this section, no later 
than five business days after becoming aware that an individual's need 
for a CLASS Program service or CFC service changes, the case man-
ager must: 

(1) convene a service planning team meeting in person or 
by videoconferencing in which the service planning team: 

(A) develops a proposed revised IPC; 

(B) if the proposed revised IPC includes nursing or CFC 
PAS/HAB: 

(i) identifies whether the service is critical to the in-
dividual's health and safety, as required by §259.89(a)(2) of this sub-
chapter; and 

(ii) develops a new or revised service backup plan 
for the service in accordance with §259.89 of this subchapter; 

(C) if the IPC is revised because the individual wants 
to receive a service through the CDS option, identifies on the proposed 
revised IPC: 

(i) the name of the individual's FMSA; and 

(ii) the type and estimated units of each CLASS Pro-
gram service and CFC service the individual wants to receive through 
the CDS option; 

(D) develops any revised IPPs; 

(E) if the individual's needs have substantially changed, 
develops a revised HHSC IPP Addendum form; 

(F) if the IPC needs to be revised to add CFC PAS/HAB 
or change the amount of CFC PAS/HAB, develops a new or revised 
PAS/HAB plan; and 

(G) if transportation as a habilitation activity or as an 
adaptive aid is included on the proposed revised IPC, develops a new 
or revised individual transportation plan; and 

(2) if the individual may need cognitive rehabilitation 
therapy, assist the individual to obtain an assessment as required by 
§259.311(h) of this chapter (relating to CMA Service Delivery). 

(e) If an individual receiving CFC PAS/HAB or the LAR re-
quests CFC support management during an IPC year, the case manager 
must revise the IPC, as described in the Community Living Assistance 
and Support Services Provider Manual. 

(f) A case manager must: 

(1) ensure that a proposed renewal IPC or proposed revised 
IPC developed in accordance with subsection (c) or (d) of this section 
meets the requirements described in §259.65(a)(1)(E)(iii) or (iv) and 
§259.65(b) of this subchapter; and 

(2) ensure that a renewal IPP or revised IPP, developed 
in accordance with subsection (c) or (d) of this section, is reviewed, 
signed, and dated as evidence of agreement by: 

(A) the individual or LAR; 

(B) the case manager; and 

(C) the DSA. 

(g) If an individual or LAR, case manager, and DSA agree on 
the type and amount of services to be included in a proposed renewal 
IPC or proposed revised IPC developed in accordance with subsection 
(c) or (d) of this section, the case manager must: 

(1) ensure that the proposed renewal IPC or proposed re-
vised IPC is reviewed, signed, and dated as evidence of agreement by: 

(A) the individual or LAR; 

(B) the case manager; and 

(C) the DSA; 

(2) for a proposed renewal IPC, at least 30 calendar days 
before the end of the individual's IPC period: 

(A) submit to HHSC for its review: 

(i) the signed proposed renewal IPC; 

(ii) the signed renewal IPPs; 

(iii) the new HHSC IPP Addendum form; 

(iv) the new PAS/HAB plan; 

(v) the completed HHSC CLASS/DBMD Nurs-
ing Assessment form provided by the DSA in accordance with 
§259.75(a)(3) of this division; 

(vi) the ID/RC Assessment authorized by HHSC; 

(vii) the HHSC Non-Waiver Services form; 

(viii) Choice Lists for the CLASS Program; 

(ix) a service backup plan, if required by subsection 
(c)(1)(H) of this section; 

(x) the new individual transportation plan, if re-
quired by subsection (c)(1)(I) of this section; 

(xi) the HHSC Request for Adaptive Aids, Medi-
cal Supplies, Minor Home Modifications or Dental Services/Sedation 
form, if required by: 

(I) §259.255 of this chapter (relating to Require-
ments for Authorization to Purchase an Adaptive Aid Costing Less 
Than $500); 

(II) §259.257 of this chapter (relating to Require-
ments for Authorization to Purchase an Adaptive Aid Costing $500 or 
More); 

(III) §259.275 of this chapter (relating to 
Requirements for Authorization to Purchase a Minor Home Modifi-
cation); and 

(IV) §259.361 of this chapter; 
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(xii) the HHSC Specifications for Adaptive 
Aids/Medical Supplies/Minor Home Modifications form, if required 
by: 

(I) §259.257 of this chapter; and 

(II) §259.275 of this chapter; 

(xiii) denial documentation from non-waiver re-
sources, if any; and 

(xiv) if a skilled or a specialized therapy, the HHSC 
Therapy Justifications - Attachment to IPP form; 

(B) send the DSA a copy of: 

(i) the signed proposed renewal IPC; 

(ii) the signed renewal IPPs; 

(iii) the new HHSC IPP Addendum form; 

(iv) the new PAS/HAB plan, if required by subsec-
tion (c)(1)(G) of this section; 

(v) a service backup plan, if required by subsection 
(c)(1)(H) of this section; and 

(vi) the new individual transportation plan, if re-
quired by subsection (c)(1)(I) of this section; and 

(C) if the renewal IPC includes a service through the 
CDS option, send the FMSA a copy of: 

(i) the signed proposed renewal IPC; 

(ii) the signed renewal IPPs; 

(iii) the new HHSC IPP Addendum form; 

(iv) the new PAS/HAB plan, if required by subsec-
tion (c)(1)(G) of this section; 

(v) a service backup plan, if required by subsection 
(c)(1)(H) of this section; and 

(vi) the new individual transportation plan, if re-
quired by subsection (c)(1)(I) of this section; and 

(3) for a proposed revised IPC, at least 30 calendar days 
before the effective date of the proposed revised IPC determined by 
the service planning team: 

(A) submit to HHSC for its review: 

(i) the signed proposed revised IPC; 

(ii) the signed revised IPPs; 

(iii) the revised HHSC IPP Addendum form, if re-
quired by subsection (d)(1)(E) of this section; 

(iv) the HHSC Non-Waiver Services form; 

(v) the completed HHSC CLASS/DBMD Nursing 
Assessment form; 

(vi) a new or revised service backup plan, if required 
by subsection (d)(1)(B)(ii) of this section; 

(vii) the new or revised PAS/HAB plan, if required 
by subsection (d)(1)(F) of this section; 

(viii) the new or revised individual transportation 
plan, if required by subsection (d)(1)(G) of this section; 

(ix) an HHSC Request for Adaptive Aids, Medical 
Supplies, Minor Home Modifications or Dental Services/Sedation 
form, if required by: 

(I) §259.255 of this chapter; 

(II) §259.257 of this chapter; 

(III) §259.275 of this chapter; and 

(IV) §259.361 of this chapter; 

(x) an HHSC Specifications for Adaptive Aids/Med-
ical Supplies/Minor Home Modifications form, if required by: 

(I) §259.257 of this chapter; and 

(II) §259.275 of this chapter; 

(xi) denial documentation from non-waiver re-
sources, if any; and 

(xii) if a skilled or specialized therapy, the HHSC 
Therapy Justifications - Attachment to IPP form; 

(B) send the DSA a copy of: 

(i) the signed proposed revised IPC; 

(ii) the signed revised IPPs; 

(iii) the revised HHSC IPP Addendum form, if re-
quired by subsection (d)(1)(E) of this section; 

(iv) the new or revised service backup plan, if re-
quired by subsection (d)(1)(B)(ii) of this section; 

(v) the new or revised PAS/HAB plan, if required by 
subsection (d)(1)(F) of this section; and 

(vi) the new or revised individual transportation 
plan, if required by subsection (d)(1)(G) of this section; and 

(C) if the revised IPC includes a service through the 
CDS option, send the FMSA a copy of: 

(i) the signed proposed revised IPC; 

(ii) the signed revised IPPs; 

(iii) the revised HHSC IPP Addendum form, if re-
quired by subsection (d)(1)(E) of this section; 

(iv) the new or revised service backup plan, if re-
quired by subsection (d)(1)(B)(ii) of this section; 

(v) the new or revised PAS/HAB plan, if required by 
subsection (d)(1)(F) of this section; and 

(vi) the new or revised individual transportation 
plan, if required by subsection (d)(1)(G) of this section. 

(h) If an individual or LAR requests a CLASS Program service 
or a CFC service that the case manager or DSA has determined does 
not meet the requirements described in §259.65(a)(1)(E)(iii) or (iv) or 
§259.65(b) of this subchapter, the CMA must, in accordance with the 
Community Living Assistance and Support Services Provider Manual, 
send the individual or LAR written notice of the denial or proposed 
reduction of the requested CLASS Program service, copying the DSA 
and, if applicable, the FMSA. 

(i) If a CMA is required to send a written notice of the denial 
or proposed reduction of a CLASS Program service or CFC service, as 
described in subsection (h) of this section, the CMA must: 

(1) at least 30 calendar days before the end of the IPC pe-
riod, submit to HHSC for its review: 

(A) a proposed renewal IPC or proposed revised IPC 
that includes the type and amount of CLASS Program services or CFC 
services in dispute and not in dispute, and is signed and dated by: 
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(i) the individual or LAR; 

(ii) the case manager; and 

(iii) the DSA; 

(B) the renewal IPPs; 

(C) the new or revised HHSC IPP Addendum form; 

(D) the new or revised PAS/HAB plan, if required by 
subsection (c)(1)(G) or (d)(1)(F) of this section; and 

(E) the new or revised individual transportation plan, if 
required by subsection (c)(1)(I) or (d)(1)(G) of this section; and 

(2) if the individual receives a service through the CDS op-
tion, send the FMSA a copy of the documents submitted to HHSC in 
accordance with paragraph (1) of this subsection. 

(j) At HHSC's request, a CMA must submit additional docu-
mentation supporting a proposed renewal IPC or proposed revised IPC 
submitted to HHSC no later than 10 calendar days after the date of 
HHSC's request. 

(k) If HHSC determines that a proposed renewal IPC or 
proposed revised IPC has an IPC cost at or below the amount in 
§259.51(a)(4) of this subchapter and the CLASS Program services and 
CFC services specified in the IPC meet the requirements described in 
§259.65(a)(1)(E)(iii) or (iv) and §259.65(b) of this subchapter: 

(1) HHSC notifies the individual's CMA, in writing, that 
the renewal IPC or revised IPC is authorized; 

(2) the CMA must send a copy of the authorized renewal or 
revised IPC to the DSA and, if the individual receives a service though 
the CDS option, to the FMSA; and 

(3) the CMA and the DSA must: 

(A) electronically access MESAV to determine if the in-
formation on the renewal or revised IPC is consistent with the informa-
tion in MESAV; 

(B) if the information on the renewal or revised IPC is 
inconsistent with the information in MESAV, notify HHSC of the in-
consistency; and 

(C) initiate CLASS Program services and CFC services 
for the individual in accordance with the individual's renewal or revised 
IPC no later than seven calendar days after the CMA receives HHSC's 
notification. 

(l) If an individual's IPC period expires before HHSC approves 
a proposed renewal IPC: 

(1) a CMA and DSA must continue to provide services to 
the individual until HHSC authorizes the proposed renewal IPC to en-
sure continuity of care and prevent the individual's health and welfare 
from being jeopardized; and 

(2) if HHSC authorizes the proposed renewal IPC as de-
scribed in subsection (k)(1) of this section, HHSC will reimburse the 
CMA and DSA for services provided, as required by paragraph (1) of 
this subsection, for a period of not more than 180 calendar days be-
fore the date HHSC receives the documentation described in subsec-
tion (i)(2) of this section from the DSA. 

(m) The process by which an individual's CLASS Program 
services or CFC services are terminated or denied based on HHSC's re-
view of a proposed renewal IPC or proposed revised IPC is described 
in §259.83(c) - (e) of this division (relating to Utilization Review of an 
IPC by HHSC). 

(n) The IPC period of a revised IPC is the same IPC period as 
the enrollment IPC or renewal IPC being revised. 

§259.81. Revised IPC and Revised IPP for Services Provided to Pre-
vent Immediate Jeopardy. 

(a) If a DSA provides nursing, respite, an adaptive aid, dental 
treatment, or CFC PAS/HAB to an individual that is not included on 
the individual's IPC in accordance with §259.359(b) of this chapter 
(relating to DSA: Service Delivery), the DSA, must, no later than seven 
calendar days after providing the service, submit to the CMA: 

(1) documentation describing the circumstances necessi-
tating the provision of the new service or the increase in the amount 
of the existing service; and 

(2) documentation by an RN of the RN's determination that 
the service was necessary to prevent the individual's health and safety 
from being placed in immediate jeopardy as required by §259.359(b) 
of this chapter. 

(b) No later than seven calendar days after the date a CMA 
receives the documentation described in subsection (a) of this section, 
the CMA must: 

(1) based on the documentation, develop a proposed re-
vised IPC and a revised IPP; and 

(2) submit the proposed revised IPC, revised IPP, and doc-
umentation to HHSC. 

(c) HHSC authorizes a proposed revised IPC submitted in ac-
cordance with subsection (b) of this section only if, after reviewing 
the documentation described in subsection (a) of this section, it deter-
mines that the service was necessary to prevent an individual's health 
and safety from being placed in immediate jeopardy. At HHSC's re-
quest, a CMA must submit additional documentation supporting the 
proposed revised IPC to HHSC within 10 calendar days after HHSC's 
request. 

(d) If HHSC does not authorize a proposed revised IPC sub-
mitted in accordance with subsection (b) of this section, HHSC does 
not pay the DSA for the service provided. 

§259.83. Utilization Review of an IPC by HHSC. 
(a) At HHSC's discretion, HHSC conducts a utilization review 

of an IPC to determine if: 

(1) the IPC cost is at or below the amount in §259.51(a)(4) 
of this subchapter (relating to Eligibility Criteria for CLASS Program 
Services and CFC Services); and 

(2) the CLASS Program services and CFC services speci-
fied in the IPC meet the requirements described in §259.65(a)(1)(E)(iii) 
or (iv) and §259.65(b) of this subchapter (relating to Development of 
an Enrollment IPC). 

(b) If requested by HHSC, a program provider must submit 
documentation supporting an IPC to HHSC no later than 10 calendar 
days after HHSC's request. 

(c) If HHSC determines that an IPC does not have an IPC cost 
at or below the amount in §259.51(a)(4) of this subchapter, HHSC no-
tifies the individual's CMA and DSA of such determination and sends 
written notice to the individual or LAR that the individual's CLASS 
Program services and CFC services are proposed for termination and 
includes in the notice the individual's right to request a fair hearing in 
accordance with §259.101 of this chapter (relating to Individual's Right 
to a Fair Hearing). 

(d) HHSC denies or proposes reduction of a CLASS Program 
service or CFC service if HHSC determines that an IPC has an IPC cost 
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at or below the amount in §259.51(a)(4) of this subchapter but one or 
more of the CLASS Program services or CFC services specified in the 
IPC do not meet the requirements described in §259.65(a)(1)(E)(iii) or 
(iv) and §259.65(b) of this subchapter. 

(e) If HHSC denies or proposes reduction of a CLASS Pro-
gram service or CFC service, as described in subsection (d) of this sec-
tion, HHSC: 

(1) modifies and authorizes the IPC; and 

(2) notifies the individual's CMA, in writing, of the action 
taken. 

(f) If HHSC notifies a CMA of the denial or proposed reduc-
tion of an individual's CLASS Program services or CFC services and 
of the IPC modified in accordance with subsection (e) of this section: 

(1) for a denial of a CLASS Program service or CFC ser-
vice: 

(A) the CMA must comply with §259.155(c) of this 
chapter (relating to Denial of a CLASS Program Service or CFC 
Service); and 

(B) the CMA and DSA must comply with §259.155(d) 
of this chapter; or 

(2) for a proposed reduction of a CLASS Program service 
or CFC service: 

(A) the CMA must comply with §259.159(c) and (e) of 
this chapter (relating to Reduction of a CLASS Program Service or 
CFC Service); and 

(B) the DSA must comply with §259.159(d) and (e) of 
this chapter. 

(g) The IPC period of an enrollment IPC or a renewal IPC 
modified by HHSC in accordance with subsection (e) of this section 
does not change as a result of HHSC's modification. 

§259.85. Tracking Annual Renewal of an ID/RC Assessment by a 
DSA. 

(a) A DSA must have and implement written policies and pro-
cedures to ensure compliance with §259.75(a)(2) and (3) of this divi-
sion (relating to Annual Review by HHSC of Whether an Individual 
Meets LOC VIII Criteria). 

(b) A DSA's written policies and procedures must include us-
ing a written or electronic tracking system that alerts the DSA to ac-
tivities that must occur for the DSA to timely submit documentation to 
HHSC as required by §259.75(a)(2) of this division. 

§259.87. Tracking Annual Renewal of an IPC by a CMA. 

(a) A CMA must have and implement written policies and pro-
cedures to ensure compliance with §259.79(g)(2)(A) of this division 
(relating to Renewal and Revision of an IPC). 

(b) A CMA's written policies and procedures must include us-
ing a written or electronic tracking system that alerts the CMA to ac-
tivities that must occur for the CMA to timely submit documentation 
to HHSC as required by §259.79(g)(2)(A) of this division. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203104 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 4. SERVICE BACKUP PLANS 
26 TAC §259.89 

STATUTORY AUTHORITY 

The new section is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
The new section affects Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.89. Service Backup Plans. 

(a) If an individual's IPC includes nursing or CFC PAS/HAB, 
the case manager must ensure that: 

(1) the service planning team determines whether nursing 
or CFC PAS/HAB is critical to the individual's health and safety; 

(2) the individual's IPC identifies whether nursing or CFC 
PAS/HAB is critical to the individual's health and safety; and 

(3) the service planning team develops a service backup 
plan for each service identified as critical using the HHSC Provider 
Agency Model Service Backup Plan form, unless the service will be 
provided through the CDS option. 

(b) A case manager must ensure that: 

(1) a service backup plan developed in accordance with 
subsection (a)(3) of this section addresses any risk that might exist to 
the health and safety of the individual; and 

(2) if an action listed in the service backup plan includes the 
use of a natural support, the natural support receives pertinent informa-
tion about the individual's needs and is able to protect the individual's 
health and safety. 

(c) If a service backup plan is implemented, a DSA must: 

(1) discuss the implementation of the service backup plan 
with the individual and the service providers or natural supports iden-
tified in the service backup plan to determine whether or not the plan 
was effective; 

(2) document whether or not the plan was effective; and 

(3) revise the plan with input from the service planning 
team if the DSA determines the plan was ineffective. 

(d) Requirements for developing a service backup plan for an 
individual receiving nursing or CFC PAS/HAB through the CDS option 
are described in 40 TAC §41.217 (relating to Employer Responsibilities 
Regarding Service Backup Plan). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 

PROPOSED RULES September 2, 2022 47 TexReg 5267 



TRD-202203105 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER C. RIGHTS AND 
RESPONSIBILITIES OF AN INDIVIDUAL 
26 TAC §259.101, §259.103 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.101. Individual's Right to a Fair Hearing. 
An individual is entitled to a fair hearing in accordance with 1 TAC 
Chapter 357, Subchapter A (relating to Uniform Fair Hearing Rules), 
if: 

(1) the individual's request for enrollment into the CLASS 
Program is denied or is not acted upon with reasonable promptness; or 

(2) the individual’s CLASS Program services or CFC ser-
vices have been denied, suspended, reduced, or terminated by HHSC. 

§259.103. Mandatory Participation Requirements of an Individual. 
An individual or LAR must comply with the following mandatory par-
ticipation requirements: 

(1) completing and submitting an application for Medicaid 
financial eligibility to HHSC no later than 30 calendar days after the 
case manager's initial in-person visit described in §259.61(a)(2) of this 
chapter (relating to Process for Enrollment of an Individual) or within 
another time frame permitted by §259.61(c) of this chapter; 

(2) participating on the service planning team to: 

(A) develop an enrollment IPC and an enrollment IPP, 
as described in §259.65 of this chapter (relating to Development of an 
Enrollment IPC) and §259.67 of this chapter (relating to Development 
of IPPs); and 

(B) develop renewal and revised IPC and IPPs, as de-
scribed in §259.79 of this chapter (relating to Renewal and Revision of 
an IPC); 

(3) reviewing, agreeing to, signing, and dating an IPC and 
IPPs in accordance with §259.65 of this chapter, §259.67(c) of this 
chapter, and §259.79 of this chapter; 

(4) cooperating with the CMA and DSA in the delivery of 
CLASS Program services or CFC services listed on the individual's 
IPC, including: 

(A) working with the CMA and DSA to schedule meet-
ings; 

(B) attending a scheduled meeting with the case man-
ager or a service provider; 

(C) being available to receive CLASS Program services 
and CFC services; 

(D) notifying the CMA or DSA in advance if the indi-
vidual or LAR is unable to attend a scheduled meeting or is unavailable 
to receive services in the individual's residence; and 

(E) admitting CMA and DSA representatives to the in-
dividual's residence for a scheduled meeting or to receive CLASS Pro-
gram services or CFC services; 

(5) cooperating with the DSA's service providers to ensure 
progress toward achieving the goals and outcomes described in the IPP 
for each CLASS Program service or CFC service listed on the IPC; 

(6) if found by HHSC to be financially eligible for CLASS 
Program services based on the special institutional income limit, pay-
ing the required co-payment in a timely manner; 

(7) notifying the CMA and DSA if the individual receives 
notice from HHSC of a change in the status of the individual's financial 
eligibility for Medicaid; 

(8) not engaging in criminal behavior in the presence of the 
case manager or a service provider; 

(9) not permitting a person present in the individual's res-
idence to engage in criminal behavior in the presence of a service 
provider or the case manager; 

(10) not engaging in a pattern of harassment of the case 
manager or a service provider that interferes with the ability to provide 
CLASS Program services or CFC services; 

(11) not acting in a manner that is threatening to the health 
and safety of the case manager or a service provider; 

(12) not permitting a person present in the individual's res-
idence to: 

(A) engage in a pattern of harassment of the case man-
ager or a service provider that interferes with the ability to provide 
CLASS Program services or CFC services; or 

(B) act in a manner that is threatening to the health and 
safety of the case manager or a service provider; 

(13) in accordance with §259.167 of this chapter (relating 
to Termination of CLASS Program Services and CFC Services Without 
Advance Notice Because of Behavior Causing Immediate Jeopardy), 
not exhibiting behavior or permitting a person present in the individ-
ual's residence to exhibit behavior that places the health and safety of 
the case manager or a service provider in immediate jeopardy; 

(14) not initiating or participating in fraudulent health care 
practices; 

(15) not engaging in behavior that endangers the individ-
ual's health or safety; and 

(16) not permitting a person present in the individual's res-
idence to engage in behavior that endangers the individual's health or 
safety. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203106 
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Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER D. TRANSFER, DENIAL, 
SUSPENSION, REDUCTION, AND 
TERMINATION OF SERVICES 
26 TAC §§259.151, 259.153, 259.155, 259.157, 259.159,
259.161, 259.163, 259.165, 259.167, 259.169, 259.171 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.151. Coordination of Transfers. 

(a) If a case manager receives a request from an individual or 
LAR to transfer to another CMA or DSA or receives notice from HHSC 
that an individual has requested to transfer to another CMA or DSA, 
the case manager must: 

(1) document in the individual's record the date the case 
manager received the request or notice to transfer; 

(2) give the individual and LAR a written list of CMAs and 
DSAs serving the catchment area in which the individual resides; 

(3) have the individual or LAR select a CMA or DSA by 
completing an HHSC Selection Determination form; and 

(4) within three business days, make transfer arrangements 
in accordance with the Community Living Assistance and Support Ser-
vices Provider Manual with: 

(A) the individual or LAR; and 

(B) the receiving CMA or DSA. 

(b) A case manager must establish an effective date for an in-
dividual's transfer to another CMA or DSA that: 

(1) is at least 14 calendar days after the date the case man-
ager receives the request or notice described in subsection (a) of this 
section; and 

(2) is agreed to by the current CMA, the individual or LAR, 
and the receiving CMA or DSA. 

(c) If an individual is transferring to another DSA, the case 
manager must obtain the number of service units to be transferred for 
each service on the individual’s current IPC from the transferring DSA. 

(d) A current case manager must submit the following com-
pleted documents to HHSC before the effective date of a transfer to 
another CMA or DSA: 

(1) the individual's current IPC; 

(2) the HHSC IPC Service Delivery Transfer Worksheet 
form; and 

(3) the HHSC Selection Determination form. 

(e) The IPC period of an enrollment IPC or renewal IPC does 
not change when an individual transfers to another CMA or DSA. 

(f) If a case manager receives a request from an individual or 
LAR to transfer to another FMSA or receives notice from HHSC that an 
individual has requested to transfer to another FMSA, the case manager 
must: 

(1) give the individual and LAR a written list of FMSAs 
serving the county in which the individual resides; 

(2) have the individual or LAR select an FMSA from the 
list described in paragraph (1) of this subsection; and 

(3) comply with 40 TAC §41.403(c) (relating to Transfer 
Process). 

§259.153. Denial of a Request for Enrollment into the CLASS Pro-
gram. 

(a) HHSC denies an individual's request for enrollment into 
the CLASS Program if: 

(1) the individual does not meet the eligibility criteria de-
scribed in §259.51 of this chapter (relating to Eligibility Criteria for 
CLASS Program Services and CFC Services); or 

(2) the DSAs serving the catchment area in which the indi-
vidual resides are not willing to provide CLASS Program services or 
CFC services to the individual because they have determined that they 
cannot ensure the individual's health and safety. 

(b) If HHSC denies an individual's request for enrollment, 
HHSC sends written notice to the individual or LAR of the denial of 
the individual's request for enrollment into the CLASS Program and 
includes in the notice the individual's right to request a fair hearing 
in accordance with §259.101 of this chapter (relating to Individual's 
Right to a Fair Hearing). HHSC sends a copy of the written notice to 
the individual's DSA, CMA, and if selected, FMSA. 

§259.155. Denial of a CLASS Program Service or CFC Service. 
(a) HHSC denies a CLASS Program service or CFC service 

on an individual's IPC, based on a review described in §259.69 of 
this chapter (relating to HHSC's Review of a Proposed Enrollment 
IPC), §259.79 of this chapter (relating to Renewal and Revision of 
an IPC), or §259.83 of this chapter (relating to Utilization Review 
of an IPC by HHSC), if HHSC determines that the CLASS Program 
service or CFC service does not meet the requirements described in 
§259.65(a)(1)(E)(iii) or (iv) and §259.65(b) of this chapter (relating to 
Development of an Enrollment IPC). 

(b) If HHSC denies a CLASS Program service or CFC service 
on an individual's IPC, HHSC modifies the IPC and notifies the indi-
vidual’s CMA, in writing, of the denial. 

(c) If a CMA receives a written notice from HHSC denying a 
CLASS Program service or CFC service, the CMA must: 

(1) send a copy of the modified IPC to the DSA and, if the 
individual receives a service through the CDS option, to the FMSA; 

(2) in accordance with the Community Living Assistance 
and Support Services Provider Manual, send written notice to the in-
dividual or LAR of the denial of the service, copying the individual's 
DSA and, if the individual receives a service through the CDS option, 
the FMSA; and 
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(3) include in the notice the individual's right to request a 
fair hearing in accordance with §259.101 of this chapter (relating to 
Individual's Right to a Fair Hearing). 

(d) A CMA and DSA must: 

(1) electronically access MESAV to determine if the in-
formation on the modified IPC is consistent with the information in 
MESAV; 

(2) if the information on the modified IPC is inconsistent 
with the information in MESAV, notify HHSC of the inconsistency; 
and 

(3) implement the modified IPC. 

§259.157. Suspension of CLASS Program Services or CFC Services. 
(a) HHSC suspends an individual's CLASS Program services 

or CFC services if the individual: 

(1) is admitted to one of the following facilities: 

(A) an ICF/IID, unless the individual is receiving out-
of-home respite in the facility in accordance with §259.361 of this chap-
ter (relating to Respite and Dental Treatment); 

(B) a nursing facility, unless the individual is receiving 
out-of-home respite in the facility in accordance with §259.361 of this 
chapter; 

(C) an ALF; 

(D) a residential child-care facility, unless it is an 
agency foster home; 

(E) a hospital; 

(F) a mental health facility; 

(G) an inpatient chemical dependency treatment facil-
ity; 

(H) a residential facility operated by the Texas Work-
force Commission; 

(I) a residential facility operated by the Texas Juvenile 
Justice Department; 

(J) a jail; or 

(K) a prison; or 

(2) leaves the state. 

(b) HHSC suspends services during the time that an individual 
is admitted to a facility or that the individual spends outside the state 
but is limited to 180 consecutive calendar days, unless HHSC approves 
an extension in accordance with subsection (g) of this section. 

(c) Within two business days after a CMA becomes aware that 
an individual has been admitted to a facility or has left the state as 
described in subsection (a) of this section, the CMA must submit a 
written request that HHSC suspend the individual’s services. 

(d) If HHSC suspends an individual's services, HHSC sends a 
written notice to the CMA that includes the effective date of the suspen-
sion and the individual’s right to request a fair hearing in accordance 
with §259.101 of this chapter (relating to Individual’s Right to a Fair 
Hearing). 

(e) Within two business days after a CMA receives a notice 
described in subsection (d) of this section, the CMA must send the 
notice to the individual or LAR and, if applicable, to the FMSA. 

(f) HHSC may approve one or more 30-calendar-day exten-
sions of a suspension if extenuating circumstances exist and the indi-

vidual anticipates resuming participation in the CLASS Program dur-
ing the extension. 

(g) To request an extension described in subsection (f) of this 
section, a CMA must: 

(1) submit the request in writing to HHSC; and 

(2) include documentation of the extenuating circum-
stances. 

(h) During the time HHSC suspends an individual's services, 
as described in subsection (b) of this section, the individual is not con-
sidered to be residing in a facility listed in subsection (a)(1) of this 
section or out of the state. 

§259.159. Reduction of a CLASS Program Service or CFC Service. 

(a) HHSC reduces a CLASS Program service or CFC service 
on an individual's IPC, based on a review described in §259.79 of this 
chapter (relating to Renewal and Revision of an IPC) or §259.83 of this 
chapter (relating to Utilization Review of an IPC by HHSC), if HHSC 
determines that the CLASS Program service or CFC service on the 
IPC does not meet the requirements described in §259.65(a)(1)(E)(iii) 
or (iv) and §259.65(b) of this chapter (relating to Development of an 
Enrollment IPC). 

(b) If HHSC proposes to reduce a CLASS Program service 
or CFC service on the individual's IPC, HHSC modifies the IPC and 
notifies the individual's CMA, in writing, of the proposed reduction. 

(c) After receiving a written notice from HHSC proposing to 
reduce a CLASS Program service or CFC service, a CMA must: 

(1) in accordance with the Community Living Assistance 
and Support Services Provider Manual: 

(A) send written notice to the individual or LAR of the 
proposal to reduce the service, copying the individual's DSA and, if the 
individual receives a service through the CDS option, the FMSA; 

(B) include with the written notice the individual's right 
to request a fair hearing in accordance with §259.101 of this chapter 
(relating to Individual's Right to a Fair Hearing); and 

(C) give the individual or LAR 10 calendar days to re-
spond to the written notice before taking any action to reduce the ser-
vice; and 

(2) send a copy of the modified IPC to the DSA and, if the 
individual receives a service through the CDS option, to the FMSA. 

(d) If the individual or LAR requests a fair hearing before the 
effective date of the reduction of a CLASS Program service or CFC 
service, as specified in the written notice, the modified IPC described 
in subsection (b) of this section may not be implemented and the DSA 
must provide the service to the individual in the amount authorized in 
the prior IPC while the appeal is pending. 

(e) If an individual or LAR does not request a fair hearing be-
fore the effective date of the reduction of a CLASS Program service or 
CFC service, a CMA and DSA must: 

(1) electronically access MESAV to determine if the in-
formation on the modified IPC is consistent with the information in 
MESAV; 

(2) if the information on the modified IPC is inconsistent 
with the information in MESAV, notify HHSC of the inconsistency; 
and 

(3) implement the modified IPC. 
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§259.161. Termination of CLASS Program Services and CFC Ser-
vices with Advance Notice for Reasons Other Than Non-compliance 
with Mandatory Participation Requirements. 

(a) HHSC terminates an individual's CLASS Program services 
and CFC services if: 

(1) the individual does not meet the eligibility criteria de-
scribed in §259.51 of this chapter (relating to Eligibility Criteria for 
CLASS Program Services and CFC Services); 

(2) the individual is admitted to one of the facilities listed 
in §259.157(a)(1) of this subchapter (relating to Suspension of CLASS 
Program Services or CFC Services) for more than 180 consecutive cal-
endar days or beyond an extension of the individual's suspension that 
HHSC approved in accordance with §259.157(f) of this subchapter; 

(3) the individual leaves the state for more than 180 con-
secutive calendar days and HHSC has not extended the individual's 
suspension in accordance with §259.157(f) of this subchapter; or 

(4) the DSAs serving the catchment area in which the indi-
vidual resides are not willing to provide CLASS Program services or 
CFC services to the individual because they have determined that they 
cannot ensure the individual's health and safety. 

(b) No later than two business days after a CMA becomes 
aware that a situation described in subsection (a) of this section ex-
ists, the CMA must: 

(1) send a written request to HHSC to terminate CLASS 
Program services and CFC services for the individual; 

(2) send written supporting documentation with the re-
quest; and 

(3) if the reason for the requested termination of services is 
for the reason described in subsection (a)(4) of this section, include in 
the written supporting documentation the specific reasons the DSAs 
have determined that they cannot ensure the individual's health and 
safety. 

(c) Except as provided in subsection (e) of this section, HHSC 
notifies the individual's CMA, in writing, of whether it authorizes the 
proposed termination of CLASS program services and CFC services. 

(d) After receiving a written notice from HHSC authorizing 
the proposed termination of CLASS Program services and CFC ser-
vices, a CMA must, in accordance with the Community Living Assis-
tance and Support Services Provider Manual: 

(1) send written notice of the proposed termination of ser-
vices to the individual or LAR within two business days, copying the 
individual's DSA and, if the individual is receiving a service through 
the CDS option, to the FMSA; and 

(2) include in the written notice the individual's right to re-
quest a fair hearing in accordance with §259.101 of this chapter (relat-
ing to Individual's Right to a Fair Hearing). 

(e) If the reason for the proposed termination of CLASS Pro-
gram services and CFC services is based on an individual not meeting 
the eligibility criteria described in §259.51(a)(4) of this chapter and 
HHSC approves the proposed termination, HHSC: 

(1) sends written notice to the individual or LAR of the pro-
posal to terminate CLASS Program services and CFC services, copying 
the written notice to the individual's DSA, CMA, and, if the individual 
is receiving a service through the CDS option, to the FMSA; 

(2) includes in the notice the individual's right to request a 
fair hearing in accordance with §259.101 of this chapter; and 

(3) sends a copy of the written notice to the individual's 
DSA, CMA, and, if the individual is receiving a service through the 
CDS option, to the FMSA. 

(f) If an individual or LAR requests a fair hearing before the 
effective date of the termination of CLASS Program services and CFC 
services, as specified in the written notice, the DSA must provide ser-
vices to the individual in the amounts authorized in the IPC while the 
appeal is pending. 

§259.163. Termination of CLASS Program Services and CFC Ser-
vices with Advance Notice Because of Non-compliance with Manda-
tory Participation Requirements. 

(a) HHSC may terminate an individual's CLASS Program 
services and CFC services if the individual refuses to comply with 
a mandatory participation requirement described in §259.103 of this 
chapter (relating to Mandatory Participation Requirements of an 
Individual). 

(b) If a CMA becomes aware that an individual has not 
complied with a mandatory participation requirement described in 
§259.103 of this chapter, the CMA must immediately attempt to 
resolve the situation, including facilitating at least one in-person 
meeting between: 

(1) the individual or LAR; 

(2) a representative from the CMA; and 

(3) a representative from the DSA. 

(c) If, after making attempts to resolve the situation as required 
by subsection (b) of this section, a CMA determines that the situation 
cannot be resolved, the CMA must request, in writing, that HHSC ter-
minate CLASS Program services and CFC services for the individual. 
The request must be sent to HHSC no later than two business days after 
the CMA's determination that the situation cannot be resolved and be 
supported by written documentation. The written documentation must 
include a description of: 

(1) the situation that resulted in the request to terminate 
CLASS Program services and CFC services; and 

(2) the attempts by the CMA and DSA to resolve the situ-
ation, including in-person meetings with the individual or LAR. 

(d) HHSC notifies the individual's CMA, in writing, of 
whether it authorizes the proposed termination of CLASS Program 
services and CFC services. 

(e) After receiving a written notice from HHSC authorizing 
the proposed termination of CLASS Program services and CFC ser-
vices, a CMA must, in accordance with the Community Living Assis-
tance and Support Services Provider Manual: 

(1) send written notice of the proposed termination of ser-
vices to the individual or LAR within two business days, copying the 
individual's DSA and, if selected, FMSA; and 

(2) include in the written notice the individual's right to re-
quest a fair hearing in accordance with §259.101 of this chapter (relat-
ing to Individual's Right to a Fair Hearing). 

(f) If an individual or LAR requests a fair hearing before the 
effective date of the termination of CLASS Program services and CFC 
services, as specified in the written notice, the DSA must provide the 
services to the individual in the amounts authorized in the IPC while 
the appeal is pending. 

§259.165. Termination of CLASS Program Services and CFC Ser-
vices Without Advance Notice for Reasons Other Than Behavior Caus-
ing Immediate Jeopardy. 
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(a) HHSC terminates an individual's CLASS Program services 
and CFC services if: 

(1) the CMA or DSA has factual information confirming 
the death of the individual; 

(2) the CMA or DSA receives a clear written statement 
signed by the individual that the individual no longer wishes to receive 
CLASS Program services and CFC services; 

(3) the individual's whereabouts are unknown, and the post 
office returns mail directed to the individual by the CMA or DSA, in-
dicating no forwarding address; or 

(4) the CMA or DSA establishes that the individual has 
been accepted for Medicaid services by another state. 

(b) Within two business days after a CMA becomes aware that 
a situation described in subsection (a) of this section exists, the CMA 
must send a written request to HHSC to terminate CLASS Program 
services and CFC services for the individual. The written request to 
HHSC must include documentation supporting the request. 

(c) HHSC notifies an individual's CMA, in writing, of whether 
it authorizes the termination of CLASS Program services and CFC ser-
vices for the individual. 

(d) After receiving a written notice from HHSC authorizing 
the termination of CLASS Program services and CFC services, a CMA 
must, in accordance with the Community Living Assistance and Sup-
port Services Provider Manual: 

(1) send written notice to the individual or LAR of the pro-
posed termination, copying the individual's DSA and, if the individual 
is receiving a service through the CDS option, the FMSA; and 

(2) include with the written notice the individual's right to 
request a fair hearing in accordance with §259.101 of this chapter (re-
lating to Individual's Right to a Fair Hearing). 

§259.167. Termination of CLASS Program Services and CFC Ser-
vices Without Advance Notice Because of Behavior Causing Immediate 
Jeopardy. 

(a) HHSC may terminate an individual's CLASS Program ser-
vices and CFC services if the individual or a person in the individ-
ual's residence exhibits behavior that places the health and safety of 
the CMA's case manager or the DSA's service provider in immediate 
jeopardy. 

(b) If a CMA or DSA becomes aware that a situation described 
in subsection (a) of this section exists, the CMA or DSA must: 

(1) immediately file a report with the appropriate law en-
forcement agency and, if appropriate, make an immediate referral to 
DFPS; and 

(2) notify the CMA or DSA, as appropriate, and HHSC by 
telephone of the situation no later than the business day after the day 
the CMA or DSA becomes aware of the situation. 

(c) A CMA must, working with an individual's DSA, attempt 
to resolve the situation. 

(d) If, after making attempts to resolve the situation as required 
by subsection (c) of this section, a CMA determines that the situation 
cannot be resolved, the CMA must request, in writing, that HHSC ter-
minate CLASS Program services and CFC services for the individual. 
The request must be sent to HHSC no later than two business days after 
HHSC was notified of the situation by the CMA or DSA and be sup-
ported by written documentation. 

(e) A CMA must include in the written documentation re-
quired by subsection (d) of this section: 

(1) a description of the situation that resulted in the request 
to terminate the individual's CLASS Program services and CFC ser-
vices; 

(2) a detailed description of the attempts by the CMA to 
resolve the situation; and 

(3) if available, a copy of any report issued by a law en-
forcement agency or DFPS regarding the situation. 

(f) HHSC notifies the individual's CMA and DSA, in writing, 
of whether it authorizes the termination of CLASS Program services 
and CFC services. 

(g) Upon receipt of a written notice from HHSC authorizing 
the termination of CLASS Program services and CFC services, a CMA 
must: 

(1) no later than the date of the termination of services, 
send written notice to the individual or LAR of the termination of ser-
vices, copying the DSA and, if the individual receives a service through 
the CDS option, the FMSA; and 

(2) include in the written notice the individual's right to re-
quest a fair hearing in accordance with §259.101 of this chapter (relat-
ing to Individual's Right to a Fair Hearing). 

§259.169. Information About Services After Termination. 

If an individual's CLASS Program services and CFC services are termi-
nated in accordance with §§259.161, 259.163, 259.165, or 259.167 of 
this chapter (relating to Termination of CLASS Program Services and 
CFC Services With Advance Notice for Reasons Other Than Non-com-
pliance with Mandatory Participation Requirements; Termination of 
CLASS Program Services and CFC Services With Advance Notice Be-
cause of Non-compliance With Mandatory Participation Requirements; 
Termination of CLASS Program Services and CFC Services Without 
Advance Notice for Reasons Other Than Behavior Causing Immedi-
ate Jeopardy; and Termination of CLASS Program Services and CFC 
Services Without Advance Notice Because of Behavior Causing Im-
mediate Jeopardy), the case manager must inform the individual of: 

(1) alternative long-term services and supports in the com-
munity, including CFC services available through a managed care or-
ganization; and 

(2) institutional services. 

§259.171. Requirement to Submit a Fair Hearing Request Summary 
to HHSC. 

(a) When HHSC receives a request for a fair hearing from an 
individual or LAR, HHSC sends a copy of the request to the individual's 
CMA. 

(b) A CMA must, no later than one business day after receiv-
ing an individual's request for a fair hearing from HHSC, submit a com-
pleted HHSC Fair Hearing Request Summary form, as described in the 
Community Living Assistance and Support Services Provider Manual, 
to HHSC. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203107 
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Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER E. SUPPORT FAMILY 
SERVICES DIVISION 
DIVISION 1. INTRODUCTION 
26 TAC §259.201, §259.203 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.201. Contracting Requirements. 
A support family agency must comply with: 

(1) this chapter; and 

(2) 40 TAC Chapter 49 (relating to Contracting for Com-
munity Services). 

§259.203. Eligibility. 
(a) To receive support family services, an individual must be 

under 18 years of age. 

(b) An individual who receives support family services must 
not receive: 

(1) CFC PAS/HAB; 

(2) CFC ERS; or 

(3) transportation as a habilitation activity or as an adaptive 
aid. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203108 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 2. SUPPORT FAMILY AGENCY 
26 TAC §§259.205, 259.207, 259.209, 259.211, 259.213 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 

HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.205. Support Family Agency Functions. 
A support family agency must provide ongoing recruitment, support, 
training, and monitoring of its support family services including: 

(1) ensuring that a support family is available to serve an 
eligible individual; 

(2) helping an individual transition from institutional ser-
vices to support family services; 

(3) supporting an individual living with a support family to 
prevent placement breakdown or admission to an institution; 

(4) providing an alternative support family when an indi-
vidual's placement with a support family is no longer available or ap-
propriate; 

(5) establishing a safe and permanent placement for an in-
dividual as approved by the service planning team; 

(6) training the support family to provide the support fam-
ily services the service planning team assigns and as documented on 
the individual's IPC and IPP; and 

(7) monitoring and reporting to the case manager about the 
individual's placement, as often as needed but at least monthly, as de-
scribed in §259.211(5) of this division (relating to Ongoing Support) 
and §259.213 of this division (relating to Monthly Monitoring). 

§259.207. Pre-Placement Activities. 
(a) After receiving a referral from an individual's case manager 

for support family services, a support family agency must: 

(1) meet with the individual and LAR; 

(2) identify the support family services the individual 
needs; 

(3) obtain any evaluations, written records, or other neces-
sary information about the individual; 

(4) determine the criteria for a support family that will meet 
the specific needs of the individual; 

(5) locate a support family; and 

(6) keep the case manager informed of placement progress. 

(b) Before placement, a support family agency must: 

(1) ensure that a support family is verified by a child-plac-
ing agency licensed by HHSC; 

(2) provide orientation, to the support family on the support 
family services the support family agency identified the individual will 
need; 

(3) introduce the individual and LAR to the support family 
in person; and 

(4) obtain the LAR's agreement to the placement. 

(c) A support family agency must facilitate the completion of 
written agreements and authorizations between the individual's LAR, 
the support family, and the support family agency. The written docu-
ments must include: 
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(1) designation of who will participate in decisions about 
services, including any necessary delegation of authority for decisions 
by the LAR; 

(2) a description of how visits between the individual and 
the LAR will be arranged; 

(3) designation of who has the authority to make health 
care decisions for the individual, such as consenting to medical treat-
ment, including any necessary delegation of this authority by the person 
with the legal responsibility to make health care decisions; 

(4) preferences agreed upon for: 

(A) religious issues; 

(B) cultural practices; 

(C) problem resolution processes; and 

(D) the type and amount of involvement by the LAR; 

(5) plans for routine and emergency communication and 
information exchange, including both oral and written communication; 
and 

(6) documentation of the financial responsibilities of all 
parties. 

§259.209. Placement. 
After completion of the authorizations and agreements described in 
§259.207(c) of this division (relating to Pre-Placement Activities), a 
support family, an LAR, and the support family agency must: 

(1) participate in the service planning team meeting de-
scribed in §259.65(a)(1) of this chapter (relating to Development of 
an Enrollment IPC) in which the service planning team: 

(A) develops a transition plan; 

(B) includes support family services on the proposed 
enrollment IPC; and 

(C) develops an IPP for support family services; 

(2) provide copies of the agreements and authorizations 
listed in §259.207(c) of this division to the case manager; 

(3) train the support family to provide the support family 
services as described on the IPP; and 

(4) assume the responsibility for moving the individual and 
the individual's possessions into the support family home. 

§259.211. Ongoing Support. 
After an individual is placed with a support family, a support family 
agency must: 

(1) ensure continued compliance with §259.201 of this sub-
chapter (relating to Contracting Requirements); 

(2) provide the support family with information on how to 
contact the support family agency staff at any time; 

(3) ensure accurate documentation of service delivery in 
accordance with the IPC and IPP; 

(4) assist the support family and the individual in accessing 
school and preschool services; 

(5) provide monthly progress notes to the case manager, 
including monthly summaries of: 

(A) CFC PAS/HAB activities; 

(B) socialization activities; 

(C) use of non-waiver services; and 

(D) other services included on the IPP; 

(6) provide additional training to the support family as 
identified by the service planning team; 

(7) participate in the service planning team meetings as re-
quested by the case manager, the LAR, the support family agency, or 
the DSA; and 

(8) provide to the case manager documentation of any 
changes to the agreements or authorizations described in §259.207(c) 
of this division (relating to Pre-Placement Activities) within seven 
calendar days after the change occurs. 

§259.213. Monthly Monitoring. 

(a) A support family agency must visit a support family's home 
at least once a month to determine if: 

(1) placement remains beneficial to the individual; 

(2) the environment remains healthy and safe; and 

(3) the rights of the individual are being protected. 

(b) To ensure that the individual's rights are being protected, 
during a visit described in subsection (a) of this section, a support fam-
ily agency must determine if: 

(1) there is no evidence of abuse, neglect, or exploitation 
of the individual; 

(2) the individual participates in community functions; 

(3) the individual has adequate personal belongings; and 

(4) there are no restrictions on the individual's personal 
property, including money. 

(c) A support family agency must document each monthly 
visit, including verification of each item listed in subsections (a) and 
(b) of this section, and submit the documentation to the case manager 
no later than seven calendar days after the visit. 

(d) A support family agency must inform the case manager of 
any changes needed to an individual's IPP no later than five calendar 
days after the date the support family agency became aware of the need 
for a change. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203109 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 3. SUPPORT FAMILIES 
26 TAC §259.215, §259.217 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
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HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.215. Support Family Requirements. 

(a) A support family must be: 

(1) an agency foster home verified by a child-placing 
agency licensed by HHSC; and 

(2) a contractor of the support family agency who places 
an individual with the support family. 

(b) A support family must not provide services to more than 
three unrelated individuals at any one time in their home. 

(c) A support family must ensure that: 

(1) an individual participates in age-appropriate commu-
nity activities; and 

(2) the support family home environment is healthy and 
safe for the individual. 

(d) A support family must provide services in a residence that 
the support family owns or leases. The residence must be a typical 
residence in a neighborhood and meet the needs of an individual and 
LAR. 

§259.217. Support Family Duties. 

(a) A support family must provide services to an individual as 
authorized on the individual's IPC and as described on the individual's 
IPP, including: 

(1) direct personal assistance with activities of daily living; 

(2) assistance with meal planning and preparation; 

(3) assistance with housekeeping; 

(4) assistance with communication and mobility; 

(5) reinforcement of behavioral, educational, and therapeu-
tic activities; 

(6) assistance with medications and the performance of 
tasks delegated by an RN; 

(7) supervision for the individual's safety; 

(8) transportation related to routine family activities; and 

(9) assistance with participation in community activities. 

(b) A support family must: 

(1) allow an individual's family members and friends ac-
cess to the individual without arbitrary restrictions, unless exceptional 
conditions are justified by the individual's service planning team, doc-
umented on the IPP, and authorized by HHSC; 

(2) assist a school-age individual in receiving educational 
services five days a week in a six-hour-per-day program provided by 
the local school district; 

(3) ensure that no individual receives educational services 
at a state supported living center or in a state supported living center 
educational setting, unless contraindications are documented with jus-
tification by the service planning team; 

(4) ensure that a preschool-age individual receives an early 
childhood education with appropriate activities and services, including 
small group and individual play with peers without disabilities, unless 
contraindications are documented with justification; 

(5) provide an individual with age-appropriate activities 
that enhance self-esteem and maximize functional level; and 

(6) ensure the individual receives medical care prescribed 
by a physician, including: 

(A) doctors' appointments; 

(B) medications; 

(C) evaluations, therapies, and treatment; and 

(D) lab work and other medical tests. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203110 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER F. ADAPTIVE AIDS, MINOR 
HOME MODIFICATIONS, AND CFC ERS 
DIVISION 1. ADAPTIVE AIDS 
26 TAC §§259.251, 259.253, 259.255, 259.257, 259.259,
259.261, 259.263, 259.265, 259.267 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.251. Items and Services Purchasable as an Adaptive Aid. 

(a) The only items and services that a DSA may purchase or 
lease as an adaptive aid are listed in the Community Living Assistance 
and Support Services Provider Manual. The repair and maintenance 
of an adaptive aid, not covered by a warranty, are also purchasable as 
an adaptive aid. 

(b) A DSA may not purchase or lease, as an adaptive aid, an 
item or service not listed in the Community Living Assistance and Sup-
port Services Provider Manual. 

(c) An adaptive aid must be the exclusive property of the indi-
vidual to whom it is provided. 

§259.253. Authorization Limit for Adaptive Aids and Amount for Re-
pair and Maintenance. 
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(a) The maximum amount HHSC approves as payment to a 
DSA for all adaptive aids and dental treatment combined for an indi-
vidual is $10,000 per IPC period, which includes the cost of repair and 
maintenance of an adaptive aid. 

(b) To request authorization for repair and maintenance of an 
adaptive aid up to $300 per IPC period, a DSA is not required to follow 
the process described in §259.255 of this division (relating to Require-
ments for Authorization to Purchase an Adaptive Aid Costing Less 
Than $500) but must include the amount requested on an individual's 
IPC as described in §259.65 of this chapter (relating to Development 
of an Enrollment IPC) or §259.79 of this chapter (relating to Renewal 
and Revision of an IPC). 

(c) A DSA must follow the process for requesting authoriza-
tion to purchase an adaptive aid described in §259.255 of this division 
if: 

(1) requesting authorization for repair and maintenance of 
an adaptive aid in an amount that exceeds the $300 limit described in 
subsection (b) of this section; or 

(2) requesting authorization for repair and maintenance of 
an adaptive aid that is not purchased through the CLASS Program but is 
identical to an item or service that a DSA may purchase as an adaptive 
aid listed in the Community Living Assistance and Support Services 
Provider Manual. 

§259.255. Requirements for Authorization to Purchase an Adaptive 
Aid Costing Less Than $500. 

(a) To purchase an adaptive aid costing less than $500 for an 
individual, a CMA must: 

(1) ensure that the individual's service planning team com-
pletes the Request for Adaptive Aids, Medical Supplies and Minor 
Home Modifications form described in the Community Living Assis-
tance and Support Services Provider Manual, evidencing its agreement 
that the adaptive aid recommended by the appropriate licensed profes-
sional is necessary; 

(2) no later than 14 calendar days after completing the re-
quirement in paragraph (1) of this subsection, ensure that, in accor-
dance with Subchapter B of this chapter (relating to Eligibility, Enroll-
ment, and Review), the individual's service planning team includes the 
recommended adaptive aid in: 

(A) the individual's proposed enrollment IPC, proposed 
renewal IPC, or proposed revised IPC, as applicable; and 

(B) the individual's IPP; and 

(3) no later than 14 calendar days after completing the 
requirement described in paragraph (2) of this subsection, submit to 
HHSC: 

(A) the completed HHSC Request for Adaptive Aids, 
Medical Supplies, and Minor Home Modifications form; 

(B) the proposed enrollment IPC, proposed renewal 
IPC, or proposed revised IPC described in paragraph (2)(A) of this 
subsection, as applicable; and 

(C) the individual's IPP described in paragraph (2)(B) 
of this subsection. 

(b) HHSC reviews the documentation described in subsection 
(a)(3) of this section and determines whether the proposed IPC is au-
thorized in accordance with §259.69 of this chapter (relating to HHSC's 
Review of a Proposed Enrollment IPC) or §259.79 of this chapter (re-
lating to Renewal and Revision of an IPC). 

(c) HHSC notifies a DSA in MESAV of whether the proposed 
IPC is authorized. HHSC notifies a CMA, in writing, of whether the 
proposed IPC is authorized. 

§259.257. Requirements for Authorization to Purchase an Adaptive 
Aid Costing $500 or More. 

(a) To purchase an adaptive aid costing $500 or more for an 
individual, a CMA must: 

(1) ensure that the individual or LAR initiates a request 
for the adaptive aid by completing Part A of the HHSC Request for 
Adaptive Aids, Medical Supplies and Minor Home Modifications form 
described in the Community Living Assistance and Support Services 
Provider Manual; 

(2) send the partially completed form to the DSA; 

(3) ensure that the individual's service planning team in-
cludes the cost of the specifications for the adaptive aid, as described 
in §259.259 of this division (relating to Requirements for Specifica-
tions for an Adaptive Aid), in: 

(A) the individual's proposed enrollment IPC, proposed 
renewal IPC, or proposed revised IPC, as applicable; and 

(B) the individual's IPP; and 

(4) no later than 14 calendar days after completing the re-
quirements described in paragraph (3) of this subsection, submit to 
HHSC: 

(A) the proposed enrollment IPC, proposed renewal 
IPC, or proposed revised IPC described in paragraph (3)(A) of this 
subsection, as applicable; and 

(B) the individual's IPP described in paragraph (3)(B) 
of this subsection. 

(b) The cost of the specifications included on an IPC and IPP as 
required by subsection (a)(3) of this section may not exceed an amount 
equal to three units of service of behavioral support, occupational ther-
apy, physical therapy, or speech and language pathology, as applicable. 

(c) HHSC reviews the documentation described in subsection 
(a)(4) of this section and determines whether the proposed IPC is au-
thorized in accordance with §259.69 of this chapter (relating to HHSC's 
Review of a Proposed Enrollment IPC) or §259.79 of this chapter (re-
lating to Renewal and Revision of an IPC). 

(d) HHSC notifies a DSA in MESAV of whether the proposed 
IPC is authorized. HHSC notifies a CMA, in writing, of whether the 
proposed IPC is authorized. 

(e) If HHSC approves the proposed IPC for payment of the 
specifications, the DSA must: 

(1) no later than 30 calendar days after the date HHSC ap-
proves the IPC, obtain the specifications regarding the adaptive aid in 
accordance with §259.259 of this division and ensure that Part B of the 
HHSC Request for Adaptive Aids, Medical Supplies and Minor Home 
Modifications form is completed; and 

(2) no later than 60 calendar days after obtaining the spec-
ifications: 

(A) obtain bids from vendors in accordance with 
§259.261 of this division (relating to Requirements for Bids of an 
Adaptive Aid); 

(B) select a vendor from which to purchase the adaptive 
aid; and 
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(C) complete Part C of the HHSC Request for Adaptive 
Aids, Medical Supplies and Minor Home Modifications form and send 
the form to the CMA. 

(f) A CMA must, no later than 14 calendar days after receipt 
of the form described in subsection (e)(2)(C) of this section: 

(1) complete Part D of the HHSC Request for Adaptive 
Aids, Medical Supplies and Minor Home Modifications form, evidenc-
ing that the criteria described in §259.65(b) of this chapter (relating to 
Development of an Enrollment IPC) are met; 

(2) ensure that, in accordance with Subchapter B of this 
chapter (relating to Eligibility, Enrollment, and Review), the individ-
ual's service planning team includes the cost of the adaptive aid in: 

(A) the individual's proposed enrollment IPC, proposed 
renewal IPC, or proposed revised IPC, as applicable; and 

(B) the individual's IPP; and 

(3) no later than 14 calendar days after completing the 
requirement described in paragraph (2) of this subsection, submit to 
HHSC: 

(A) the completed HHSC Request for Adaptive Aids, 
Medical Supplies, and Minor Home Modifications form; 

(B) the proposed enrollment IPC, proposed renewal 
IPC, or proposed revised IPC described in paragraph (2)(A) of this 
subsection, as applicable; 

(C) the individual's IPP described in paragraph (2)(B) 
of this subsection; and 

(D) documentation regarding bids required by 
§259.261 of this division. 

(g) HHSC reviews the documentation described in subsection 
(f)(3) of this section and determines whether the proposed IPC is au-
thorized in accordance with §259.69 or §259.79 of this chapter. 

(h) HHSC notifies a DSA, in the electronic billing system, of 
whether the proposed IPC is authorized. HHSC notifies a CMA, in 
writing, of whether the proposed IPC is authorized. 

§259.259. Requirements for Specifications for an Adaptive Aid. 

(a) If HHSC approves payment for specifications for an adap-
tive aid costing $500 or more in accordance with §259.257(c) of this 
division (relating to Requirements for Authorization to Purchase an 
Adaptive Aid Costing $500 or More), a DSA must: 

(1) obtain specifications from a licensed professional re-
quired by HHSC for that adaptive aid, as described in the Community 
Living Assistance and Support Services Provider Manual; and 

(2) ensure that the specifications: 

(A) include a complete description of the adaptive aid; 
and 

(B) are approved, in writing, by the individual or LAR 
and the DSA by completing the HHSC Specifications for Adaptive 
Aids/Minor Home Modifications form described in the Community Liv-
ing Assistance and Support Services Provider Manual. 

(b) The DSA must obtain an invoice from the person who de-
velops the specifications, substantiating the cost of the specifications. 

(c) The DSA must provide a copy of the specifications to an 
individual's CMA. 

§259.261. Requirements for Bids of an Adaptive Aid. 

(a) As required by §259.257(e)(2)(A) of this division (relat-
ing to Requirements for Authorization to Purchase an Adaptive Aid 
Costing $500 or More), for a recommended adaptive aid costing $500 
or more, a DSA must obtain comparable bids for the requested adap-
tive aid from three vendors. Comparable bids describe the adaptive aid 
and any associated items or modifications identified in the completed 
HHSC Request for Adaptive Aids, Medical Supplies and Minor Home 
Modifications form required by §259.257 of this division. 

(b) A bid obtained in accordance with subsection (a) of this 
section must include: 

(1) the total cost of the requested adaptive aid, which may 
be from a catalog, website, or brochure price list; 

(2) the amount of any additional expenses related to the 
delivery of the adaptive aid, including shipping and handling, taxes, 
installation, and other labor charges; 

(3) the date of the bid; 

(4) the name, address, and telephone number of the vendor, 
who may not be a relative of the individual; 

(5) for an adaptive aid other than interpreter service and 
specialized training for augmentative communication programs, a 
complete description of the adaptive aid and any associated items 
or modifications as identified in the completed HHSC Request for 
Adaptive Aids, Medical Supplies and Minor Home Modifications 
form, which may include pictures or other descriptive information 
from a catalog, website, or brochure; and 

(6) for interpreter service and specialized training for aug-
mentative communication programs, the number of hours of the service 
or training to be provided in person and the hourly rate of the service. 

(c) A DSA may obtain only one bid or two comparable bids 
for an adaptive aid if the DSA has written justification for obtaining 
less than three bids because the adaptive aid is available from a limited 
number of vendors. 

(d) If a DSA requests to purchase an adaptive aid that is not 
based on the lowest bid, the DSA must have written justification for 
payment of a higher bid. The following are examples of justifications 
that support payment of a higher bid: 

(1) the higher bid is based on the inclusion of a longer war-
ranty for the adaptive aid; and 

(2) the higher bid is from a vendor that is more accessible 
to the individual than another vendor. 

(e) If the requested adaptive aid is a vehicle modification, a 
DSA must obtain proof that the individual or individual's family mem-
ber owns the vehicle for which the vehicle modification is requested. 

(f) A DSA may not disclose information regarding a submitted 
bid to any other vendor who has submitted a bid or to a vendor who may 
submit a bid. 

§259.263. Time Frames for Providing Adaptive Aids to Individuals. 

(a) Except as provided for a medical supply described in sub-
section (c) of this section, for an adaptive aid costing less than $500 and 
authorized by HHSC, a DSA must ensure that an individual receives 
the adaptive aid no later than 14 business days after one of the follow-
ing dates, whichever is later: 

(1) the date HHSC approves the individual's proposed IPC 
that includes the recommended adaptive aid; or 

(2) the effective date of the individual's proposed IPC as 
determined by the service planning team. 
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(b) Except as provided for a medical supply as described in 
subsection (c) of this section, for an adaptive aid costing $500 or more 
and authorized by HHSC, a DSA must ensure that an individual re-
ceives the adaptive aid no later than 30 business days after one of the 
following dates, whichever is later: 

(1) the date HHSC approves the individual's proposed IPC 
that includes the recommended adaptive aid; or 

(2) the effective date of the individual's proposed IPC as 
determined by the service planning team. 

(c) For an adaptive aid that is a medical supply, as listed in the 
Community Living Assistance and Support Services Provider Manual, 
a DSA must ensure that an individual receives the medical supply as 
follows: 

(1) for a medical supply that is not immediately needed by 
the individual, no later than five business days after one of the following 
dates, whichever is later: 

(A) the date HHSC approves the individual's proposed 
IPC that includes the recommended adaptive aid; or 

(B) the effective date of the individual's proposed IPC 
as determined by the service planning team; and 

(2) for a medical supply that is immediately needed by the 
individual, no later than two business days after the date HHSC ap-
proves the individual's proposed IPC that includes the recommended 
adaptive aid. 

(d) If a DSA cannot provide an adaptive aid in the time frame 
described in subsections (a), (b), or (c)(1) of this section, the DSA must 
comply with this subsection. 

(1) Other than for a medical supply, for an adaptive aid 
costing less than $500, the DSA must notify the individual and the in-
dividual's case manager, orally or in writing, before the 14-day time 
frame described in subsection (a) of this section expires: 

(A) that the adaptive aid will not be provided within the 
14-day time frame; and 

(B) of a new proposed date for provision of the adaptive 
aid. 

(2) Other than for a medical supply, for an adaptive aid 
costing $500 or more, the DSA must notify the individual and the in-
dividual's case manager, orally or in writing, before the 30-day time 
frame described in subsection (b) of this section expires: 

(A) that the adaptive aid will not be provided within the 
30-day time frame; and 

(B) of a new proposed date for provision of the adaptive 
aid. 

(3) For an adaptive aid that is a medical supply and not im-
mediately needed by the individual, the DSA must notify the individ-
ual and the individual's case manager, orally or in writing, before the 
five-day time frame described in subsection (c)(1) of this section ex-
pires: 

(A) that the adaptive aid will not be provided within the 
five-day time frame; 

(B) the reasons why the medical supply will not be pro-
vided within the five-day time frame; and 

(C) of a new proposed date for provision of the medical 
supply. 

§259.265. Cost Effective Delivery of Adaptive Aid. 

(a) A DSA must ensure that if an adaptive aid is delivered to 
an individual by a commercial carrier, such as United Parcel Services 
or the United States Postal Service, the most cost-effective carrier is 
used. 

(b) A DSA may not use a commercial carrier to provide 
overnight delivery unless it is necessary to meet the time frame for a 
medical supply immediately needed by the individual, as described in 
§259.263(c)(2) of this division (relating to Time Frames for Providing 
Adaptive Aids to Individuals), and there is no other more cost-effective 
means to deliver the adaptive aid within that time frame. 

§259.267. Requirements of DSA Following Provision of Adaptive 
Aid. 

(a) No later than 10 business days after an individual has re-
ceived an adaptive aid, a DSA must ensure that: 

(1) the adaptive aid meets the specifications required by 
§259.257(e)(1) of this division (relating to Requirements for Autho-
rization to Purchase an Adaptive Aid Costing $500 or More); and 

(2) a staff person involved in purchasing the adaptive aid 
for the individual: 

(A) contacts the individual to determine whether the 
adaptive aid meets the needs of the individual; and 

(B) documents the results of that contact on the HHSC 
Documentation of Completion of Purchase form described in the 
Community Living Assistance and Support Services Provider Manual. 

(b) If the DSA determines that the adaptive aid does not meet 
the specifications required by §259.257(e)(1) of this division, the DSA 
must work with the vendor to ensure that the adaptive aid meets the 
specifications no later than 30 calendar days after the DSA's determi-
nation. 

(c) If the staff person or individual or LAR determines that the 
adaptive aid does not adequately meet the individual's needs because 
the individual needs training or other assistance, or the adaptive aid re-
quires repair or adjustment, the DSA must ensure that, no later than 
14 business days after the determination, a person who is qualified to 
perform such training, assistance, repair, or adjustment visits the indi-
vidual in person and performs the necessary functions. 

(d) If the individual or LAR has concerns about the adaptive 
aid that are not addressed by the DSA's compliance with subsections 
(b) and (c) of this section, the DSA must process the individual's or 
LAR's concerns as a complaint in accordance with 40 TAC §49.309 
(relating to Complaint Process). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203111 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 2. MINOR HOME MODIFICATIONS 
26 TAC §§259.271, 259.273, 259.275, 259.277, 259.279,
259.281, 259.283, 259.285, 259.287 
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STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.271. Items or Services Purchasable as a Minor Home Modifi-
cation. 

(a) The only items or services that a DSA may purchase as 
a minor home modification are listed in the Community Living Assis-
tance and Support Services Provider Manual. Except as provided by 
§259.285(c) of this division (relating to Repair or Replacement of Mi-
nor Home Modification), the repair and maintenance of a minor home 
modification purchased through the CLASS Program needed after one 
year has elapsed from the date the minor home modification is com-
plete and that are not covered by a warranty are also purchasable as a 
minor home modification. 

(b) A DSA may not purchase, as a minor home modification, 
an item or service not listed in the Community Living Assistance and 
Support Services Provider Manual. 

(c) The following are examples of items and services that may 
not be purchased as a minor home modification: 

(1) general repair or maintenance of a residence (for exam-
ple, repairing a leaking roof, a rotten porch, or termite damage; remov-
ing mold; or leveling a floor); 

(2) general remodeling of a residence that does not address 
an individual's specific needs; and 

(3) an adaptation that adds square footage to a residence. 

§259.273. Authorization Limit for Minor Home Modifications and 
Amount for Repair and Maintenance. 

(a) Except as provided in subsection (b) of this section, the 
maximum amount HHSC approves as payment to a DSA for all minor 
home modifications provided to an individual is $10,000 during the 
time period the individual is enrolled in the CLASS Program. 

(b) After reaching the $10,000 authorization limit described in 
subsection (a) of this section, HHSC may approve up to $300 per IPC 
period for repair and maintenance of minor home modifications pur-
chased through the CLASS Program needed after one year has elapsed 
from the date the minor home modification is complete. 

(c) To request authorization for repair and maintenance of a 
minor home modification described in subsection (b) of this section, 
a DSA is not required to follow the process set forth in §259.275 of 
this division (relating to Requirements for Authorization to Purchase a 
Minor Home Modification) but must include the amount requested on 
an individual's IPC, as described in §259.65 of this chapter (relating to 
Development of an Enrollment IPC) or §259.79 of this chapter (relating 
to Renewal and Revision of an IPC). 

(d) A DSA must follow the process for requesting authoriza-
tion to purchase a minor home modification described in §259.275 of 
this division if: 

(1) requesting authorization for repair and maintenance of 
a minor home modification in an amount that exceeds $300; or 

(2) requesting authorization for repair and maintenance of 
a minor home modification that is not purchased through the CLASS 
Program but is identical to an item or service that a DSA may purchase 
as a minor home modification listed in the Community Living Assis-
tance and Support Services Provider Manual. 

(e) A request described under subsection (d) of this section 
and authorized by HHSC is counted toward the authorization limit de-
scribed in subsection (a) of this section. 

§259.275. Requirements for Authorization to Purchase a Minor 
Home Modification. 

(a) To purchase a minor home modification for an individual 
a CMA must: 

(1) ensure that the individual or LAR initiates a request for 
the minor home modification by completing Part A of the HHSC Re-
quest for Adaptive Aids, Medical Supplies and Minor Home Modifica-
tions form described in the Community Living Assistance and Support 
Services Provider Manual; 

(2) send the partially completed form to the DSA; 

(3) ensure that the individual's service planning team in-
cludes the cost of the specifications for the requested minor home mod-
ification, as described in §259.277 of this division (relating to Require-
ments for Specifications for a Minor Home Modification), not to exceed 
$200, in: 

(A) the individual's proposed enrollment IPC, proposed 
renewal IPC, or proposed revised IPC, as applicable; and 

(B) the individual's IPP; and 

(4) no later than 14 calendar days after completing the 
requirement described in paragraph (3) of this subsection, submit to 
HHSC: 

(A) the proposed enrollment IPC, proposed renewal 
IPC, or proposed revised IPC, described in paragraph (3)(A) of this 
subsection, as applicable; and 

(B) the individual's IPP described in paragraph (3)(B) 
of this subsection. 

(b) HHSC reviews the documentation described in subsection 
(a)(4) of this section and determines whether the proposed IPC is au-
thorized in accordance with §259.69 of this chapter (relating to HHSC's 
Review of a Proposed Enrollment IPC) or §259.79 of this chapter (re-
lating to Renewal and Revision of an IPC). 

(c) HHSC notifies a DSA, in the electronic billing system, of 
whether the proposed IPC is authorized. HHSC notifies a CMA, in 
writing, of whether the proposed IPC is authorized. 

(d) If HHSC approves the proposed IPC for payment of the 
specifications, the DSA must: 

(1) no later than 30 calendar days after the date HHSC ap-
proves the IPC, obtain the specifications regarding the minor home 
modification in accordance with §259.277 of this division and ensure 
that Part B of the HHSC Request for Adaptive Aids, Medical Supplies 
and Minor Home Modifications form is completed; 

(2) no later than 60 calendar days after obtaining the spec-
ifications: 

(A) if the minor home modification costs more than 
$1,000, obtain bids from vendors in accordance with §259.279 of this 
division (relating to Bid Requirements for a Minor Home Modifica-
tion); 
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(B) select a vendor to complete construction of the mi-
nor home modification; and 

(C) complete Part C of the HHSC Request for Adaptive 
Aids, Medical Supplies and Minor Home Modifications form and send 
the form to the CMA; and 

(3) before construction of the minor home modification: 

(A) obtain written approval for construction of the mod-
ification from the owner of the property in question, unless such ap-
proval is granted in an applicable lease agreement; and 

(B) ensure that the selected vendor obtains any required 
building permits. 

(e) A CMA must, no later than 14 calendar days after receipt 
of the form described in subsection (d)(2)(C) of this section: 

(1) complete Part D of the HHSC Request for Adaptive 
Aids, Medical Supplies and Minor Home Modifications form, evidenc-
ing that the criteria described in §259.65(b) of this chapter (relating to 
Development of an Enrollment IPC) are met; 

(2) ensure that the individual's service planning team in-
cludes the cost of the minor home modification and the cost of the in-
spection of the minor home modification, not to exceed $150, in: 

(A) the individual's proposed enrollment IPC, proposed 
renewal IPC, or proposed revised IPC, as applicable; and 

(B) the individual's IPP; and 

(3) no later than 14 calendar days after completing the 
requirement described in paragraph (2) of this subsection, submit to 
HHSC: 

(A) the completed HHSC Request for Adaptive Aids, 
Medical Supplies, and Minor Home Modifications form; 

(B) the proposed enrollment IPC, proposed renewal 
IPC, or proposed revised IPC described in paragraph (2)(A) of this 
subsection, as applicable; 

(C) the individual's IPP described in paragraph (2)(B) 
of this subsection; and 

(D) documentation regarding bids as required by 
§259.279 of this division. 

(f) HHSC reviews the documentation described in subsection 
(e)(3) of this section and determines whether the proposed IPC is au-
thorized in accordance with §259.69 or §259.79 of this chapter. 

(g) HHSC notifies a DSA, in the electronic billing system, of 
whether the proposed IPC is authorized. HHSC notifies a CMA, in 
writing, of whether the proposed IPC is authorized. 

(h) The DSA must direct the vendor to begin construction of 
the minor home modification no later than seven calendar days after 
one of the following, whichever is later: 

(1) the date HHSC approves the individual's proposed IPC; 
or 

(2) the effective date of the individual's proposed IPC as 
determined by the service planning team. 

(i) A DSA must, no later than seven business days after it re-
ceives information that the minor home modification is completed, con-
duct an in-person inspection of the minor home modification in accor-
dance with §259.281 of this division (relating to Inspection of a Minor 
Home Modification). 

§259.277. Requirements for Specifications for a Minor Home Modi-
fication. 

(a) If HHSC approves payment for specifications for a minor 
home modification in accordance with §259.275(b) of this division (re-
lating to Requirements for Authorization to Purchase a Minor Home 
Modification), a DSA must: 

(1) obtain specifications from a person who has experience 
in constructing home modifications; and 

(2) ensure that the specifications: 

(A) include a complete description of the minor home 
modification and any associated installations identified in the specifi-
cations; 

(B) include a drawing or picture of both the existing 
room, structure, or other area and the proposed modification made to 
scale; 

(C) comply with the Texas Accessibility Standards pro-
mulgated by the Texas Department of Licensing and Regulation unless: 

(i) the DSA determines that it is not structurally fea-
sible to do so and the DSA documents, in writing, the basis for its de-
termination; or 

(ii) the individual or LAR requests, in writing, that 
the specifications not be in compliance with the Texas Accessibility 
Standards; and 

(D) are approved, in writing, by each member of the ser-
vice planning team by completing the HHSC Specifications for Adap-
tive Aids/Minor Home Modifications form described in the Commu-
nity Living Assistance and Support Services Provider Manual. 

(b) The DSA must obtain an invoice from the person who de-
velops the specifications, substantiating the cost of the specifications. 

§259.279. Bid Requirements for a Minor Home Modification. 
(a) As required by §259.275(d)(2)(A) of this division (relating 

to Requirements for Authorization to Purchase a Minor Home Modi-
fication), for a minor home modification costing more than $1,000, a 
DSA must obtain comparable bids for the minor home modification 
from three vendors. Comparable bids describe the minor home modi-
fication and any associated installations identified in the specifications 
required by §259.275(d)(1) of this division. 

(b) A bid obtained in accordance with subsection (a) of this 
section must be based on the specifications and include: 

(1) an itemized list of materials and labor necessary to con-
struct the modification; 

(2) the cost of each material and labor listed; 

(3) the date of the bid; 

(4) the name, address, and telephone number of the vendor; 

(5) a detailed explanation of the vendor's warranty for the 
modification, if any; and 

(6) a statement that the minor home modification will be 
made in accordance with all applicable state and local building codes. 

(c) A DSA may obtain only one bid or two comparable bids 
for a minor home modification if the DSA has written justification for 
obtaining less than three bids because the minor home modification is 
available from a limited number of vendors. 

(d) If a DSA requests to purchase a minor home modification 
that is not based on the lowest bid, the DSA must have written justifi-
cation for payment of a higher bid. An example of a justification that 
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supports payment of a higher bid is that the higher bid is based on the 
inclusion of a longer warranty for the minor home modification. 

(e) The person who developed the specifications required by 
§259.275(d)(1) of this division may be one of the bidders required by 
this section. 

(f) A DSA may not disclose information regarding a submitted 
bid to any other vendor who has submitted a bid or to a vendor who may 
submit a bid. 

§259.281. Inspection of a Minor Home Modification. 
(a) A DSA must conduct an in-person inspection of the minor 

home modification to determine if: 

(1) the minor home modification has been completed; 

(2) the minor home modification has been made in accor-
dance with the specifications required by §259.275(d)(1) of this divi-
sion (relating to Requirements for Authorization to Purchase a Minor 
Home Modification); and 

(3) the quality of workmanship of the minor home modifi-
cation is adequate. 

(b) An inspection required by subsection (a) of this section 
may be performed by the person who developed the specifications un-
less that person is affiliated with the vendor who completed the minor 
home modification. 

(c) A DSA must obtain an invoice from the person who con-
ducted the inspection, substantiating the cost of the inspection. 

(d) If, based on the inspection, the DSA determines that the 
minor home modification meets the conditions listed in subsection (a) 
of this section, the DSA must send a completed HHSC Documentation 
of Completion of Purchase form described in the Community Living 
Assistance and Support Services Provider Manual to the individual's 
CMA no later than seven business days after completion of the inspec-
tion. 

(e) If, based on the inspection, a DSA determines that the mi-
nor home modification does not meet the conditions listed in subsection 
(a) of this section, the DSA must ensure that the vendor meets the con-
ditions no later than 30 calendar days after the DSA's determination. 

(f) A DSA may not submit a claim for payment of the minor 
home modification until the DSA determines that the minor home mod-
ification meets the conditions listed in subsection (a) of this section. 

§259.283. Time Frames for Completion of Minor Home Modifica-
tion. 

(a) A DSA must ensure that a minor home modification is 
completed no later than 60 calendar days after one of the following 
dates, whichever is later: 

(1) the date HHSC approves the proposed IPC that includes 
the cost of the minor home modification and inspection, as described 
in §259.275(e)(2) of this division (relating to Requirements for Autho-
rization to Purchase a Minor Home Modification); or 

(2) the effective date of the proposed IPC as determined by 
the service planning team. 

(b) If a DSA determines that the minor home modification will 
not be completed within the time frame required by subsection (a) of 
this section, the DSA must notify the individual or LAR, and the case 
manager, in writing, of a new proposed date of completion. The pro-
posed date of completion may not exceed 30 calendar days after the 
date required by subsection (a) of this section. 

§259.285. Repair or Replacement of Minor Home Modification. 

(a) The repair or replacement of a minor home modification 
needed within one year after the date the minor home modification is 
complete is not purchasable as a minor home modification. 

(b) If a minor home modification requires repair or replace-
ment within one year after the date of completion, the DSA must repair 
or replace the minor home modification at its own expense, except as 
provided in subsection (c) of this section. 

(c) If a minor home modification requires repair or replace-
ment because the minor home modification was intentionally damaged, 
the repair or replacement must be done at the expense of the individual 
or LAR. 

§259.287. Satisfaction of Minor Home Modification. 

(a) A DSA must ensure that a staff person involved in purchas-
ing the minor home modification for the individual: 

(1) visits the individual to determine whether the individual 
and LAR is satisfied with the minor home modification; and 

(2) documents the result of that visit on an HHSC Docu-
mentation of Completion of Purchase form described in Community 
Living Assistance and Support Services Provider Manual. 

(b) If the individual or LAR is not satisfied with the minor 
home modification, the DSA must process the individual's or LAR's 
dissatisfaction as a complaint in accordance with 40 TAC §49.309 (re-
lating to Complaint Process). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203112 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 3. CFC ERS 
26 TAC §259.289 

STATUTORY AUTHORITY 

The new section is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
The new section affects Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.289. CFC ERS. 

(a) Eligibility for CFC ERS. A DSA must ensure that CFC 
ERS is provided only to an individual: 

(1) who is not receiving support family services or contin-
ued family services; and 

(2) who: 
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(A) lives alone, who is alone for significant parts of the 
day, or has no regular caregiver for extended periods of time; and 

(B) would otherwise require extensive routine supervi-
sion. 

(b) Installing equipment. 

(1) A DSA must ensure that CFC ERS equipment is in-
stalled no later than 14 business days after one of the following dates, 
whichever is later: 

(A) the date HHSC approves the proposed IPC that in-
cludes CFC ERS; or 

(B) the effective date of the individual's IPC as deter-
mined by the service planning team. 

(2) At the time CFC ERS equipment is installed, a DSA 
must ensure that: 

(A) the equipment is installed in accordance with the 
manufacturer's installation instructions; 

(B) an initial test of the equipment is made; 

(C) the equipment has an alternate power source in the 
event of a power failure; 

(D) the individual is trained on the use of the equipment, 
including: 

(i) demonstrating how the equipment works; and 

(ii) having the individual activate an alarm call; 

(E) an explanation is given to the individual that the in-
dividual must: 

(i) participate in a system check each month; and 

(ii) contact the CFC ERS provider if: 

(I) the individual's telephone number or address 
changes; or 

(II) one or more of the individual's responders 
change; and 

(F) the individual is informed that a responder, in re-
sponse to an alarm call, may forcibly enter the individual's home if 
necessary. 

(3) A DSA must ensure that the date and time of the CFC 
ERS equipment installation and compliance with the requirements in 
paragraphs (1) and (2) of this subsection are documented in the indi-
vidual's record. 

(c) Securing responders. A DSA must ensure that, on or before 
the date CFC ERS equipment is installed: 

(1) an attempt is made to obtain from an individual, the 
names and telephone numbers of at least two responders, such as a 
relative or neighbor; 

(2) public emergency personnel: 

(A) is designated as a second responder if the individual 
provides the name of only one responder; or 

(B) is designated as the sole responder if the individual 
does not provide the names of any responders; and 

(3) the name and telephone number of each responder is 
documented in the individual's record. 

(d) Conducting a system check. 

(1) At least once during each calendar month a DSA must 
ensure that a system check is conducted on a date and time agreed to 
by an individual. 

(2) A DSA must ensure that the date, time, and result of the 
system check is documented in the individual's record. 

(3) If, as a result of the system check: 

(A) the equipment is working properly but the individ-
ual is unable to successfully activate an alarm call, the DSA must en-
sure that a request is made of the case manager to convene a service 
planning team meeting to determine if CFC ERS meets the individ-
ual's needs; or 

(B) the equipment is not working properly, the DSA 
must ensure that, no later than three calendar days after the date of the 
system check, the equipment is repaired or replaced. 

(e) Failing to complete a system check. If a system check is 
not conducted in accordance with subsection (d)(1) of this section, a 
DSA must ensure that: 

(1) the failure to comply is because of good cause; and 

(2) the good cause is documented in an individual's record. 

(f) Alarm call. 

(1) A DSA must ensure that an alarm call is responded to 
24 hours a day, seven days a week. 

(2) A DSA must ensure that, if an alarm call is made, a CFC 
ERS provider: 

(A) within 60 seconds of the alarm call, attempts to con-
tact an individual to determine if an emergency exists; 

(B) immediately contacts a responder, if as a result of 
attempting to contact the individual: 

(i) the CFC ERS provider confirms there is an emer-
gency; or 

(ii) the CFC ERS provider is unable to communicate 
with the individual; and 

(C) documents the following information in the individ-
ual's record when the information becomes available: 

(i) the name of the individual; 

(ii) the date and time of the alarm call, recorded in 
hours, minutes, and seconds; 

(iii) the response time, recorded in seconds; 

(iv) the time the individual is called in response to 
the alarm call, recorded in hours, minutes, and seconds; 

(v) the name of the contacted responder, if applica-
ble; 

(vi) a brief description of the reason for the alarm 
call; and 

(vii) if the reason for the alarm call is an emergency, 
a statement of how the emergency was resolved. 

(3) If an alarm call results in a responder being dispatched 
to an individual's home for an emergency, the DSA must ensure that: 

(A) the case manager receives written notice of the 
alarm call within one business day after the date of the alarm call; 
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(B) if the CFC ERS provider is a contracted provider, 
the DSA receives written notice from the contracted provider within 
one business day after the alarm call; and 

(C) the written notices required by subparagraphs (A) 
and (B) of this paragraph are maintained in the individual's record. 

(g) Equipment failure. 

(1) A DSA must ensure that, if an equipment failure occurs, 
other than during a system check required by subsection (d)(1) of this 
section: 

(A) the individual is informed of the equipment failure; 
and 

(B) the equipment is replaced within one business day 
after the failure becomes known by the CFC ERS provider. 

(2) If an individual is not informed of the equipment failure 
or the equipment is not replaced in compliance with paragraph (1) of 
this subsection, a DSA must: 

(A) determine whether the failure to inform the individ-
ual or replace the equipment was because of good cause; and 

(B) as soon as possible, ensure that the individual is in-
formed of the equipment failure and the equipment is replaced. 

(h) Low battery. 

(1) A DSA must ensure that, if the ERS equipment registers 
five or more "low battery" signals in a 72-hour period: 

(A) a visit to an individual's home is made to conduct 
a system check no later than five business days after the low battery 
signals occur; and 

(B) if the battery is defective, the battery is replaced 
during the visit. 

(2) If a system check or battery replacement is not made in 
accordance with paragraph (1) of this subsection, a DSA must: 

(A) determine whether the failure to conduct a system 
check or replace a defective battery was because of good cause; and 

(B) as soon as possible, conduct a system check and re-
place a defective battery. 

(i) Documenting equipment failure or low battery. A DSA 
must ensure that the following information is documented in an indi-
vidual's record: 

(1) the date the equipment failure or low battery signal be-
came known by the CFC ERS provider; 

(2) the equipment or subscriber number; 

(3) a description of the problem; 

(4) the date the equipment or battery was repaired or re-
placed; and 

(5) the good cause for failure to comply with subsections 
(g)(2)(A) and (h)(2)(A) of this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203113 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER G. ADDITIONAL CMA 
REQUIREMENTS 
26 TAC §§259.301, 259.303, 259.305, 259.307, 259.309,
259.311, 259.313, 259.315, 259.317, 259.319, 259.321 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.301. CMA: Compliance with Rules. 
A CMA must comply with: 

(1) this chapter; 

(2) 40 TAC Chapter 49 (relating to Contracting for Com-
munity Services); and 

(3) 40 TAC Chapter 41 (relating to Consumer Directed Ser-
vices Option). 

§259.303. Protection of an Individual. 
(a) A CMA must have and implement written policies and pro-

cedures that safeguard an individual against: 

(1) infectious and communicable diseases; 

(2) conflicts of interest with a staff person, volunteer, or 
controlling person of the CMA; 

(3) abuse, neglect, and exploitation; 

(4) acts of financial impropriety by a staff person, volun-
teer, or controlling person of the CMA; and 

(5) deliberate damage of personal possessions by a staff 
person, volunteer, or controlling person of the CMA. 

(b) A CMA must report a critical incident to HHSC and the 
DSA in accordance with the Appendix XIII of the Community Liv-
ing Assistance and Support Services Provider Manual using the HHSC 
CLASS/DBMD Notification of Critical Incidents form. 

(c) A CMA program director who receives a copy of an HHSC 
initial intake report or a final investigative report from an FMSA in 
accordance with 40 TAC §41.702 (relating to Requirements Related 
to HHSC Investigations When an Alleged Perpetrator is a Service 
Provider) or 40 TAC §41.703 (relating to Requirements Related to 
HHSC Investigations When an Alleged Perpetrator is a Staff Person 
or a Controlling Person of an FMSA) must give a copy of the report to 
the individual's case manager. 

§259.305. DSA Services Outside the Catchment Area. 
(a) If a CMA is notified by the DSA in accordance with 

§259.359(g)(2) of this chapter (relating to DSA: Service Delivery) 
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that an individual is receiving transportation as a habilitation activ-
ity, out-of-home respite in a camp, adaptive aids, nursing, or CFC 
PAS/HAB outside the catchment area in which the individual resides, 
the CMA must: 

(1) provide an oral explanation to the individual or LAR, 
on or before the 35th day of the period services have been provided 
outside the catchment area, that: 

(A) the individual must do one of the following before 
the 61st day of the period services have been provided outside the 
catchment area to ensure the continued provision of transportation as 
a habilitation activity, out-of-home respite in a camp, adaptive aids, 
nursing, or CFC PAS/HAB: 

(i) transfer to a DSA contract for the catchment area 
in which the individual is receiving transportation as a habilitation ac-
tivity, out-of-home respite in a camp, adaptive aids, nursing, or CFC 
PAS/HAB; or 

(ii) return to the catchment area in which the indi-
vidual resides; and 

(B) if the individual receives transportation as a habili-
tation activity, out-of-home respite in a camp, adaptive aids, nursing, or 
CFC PAS/HAB outside the catchment area during a period of 60 con-
secutive days, the individual must return to the catchment area in which 
the individual resides and receive services in that catchment area before 
the DSA may accept another request from the individual or LAR that 
the DSA provide transportation as a habilitation activity, out-of-home 
respite in a camp, adaptive aids, nursing, or CFC PAS/HAB outside the 
catchment area; 

(2) document that the CMA provided the oral explanation 
required by paragraph (1) of this subsection; and 

(3) if the individual or LAR expresses a desire for the in-
dividual to transfer to a DSA contract for the catchment area in which 
the individual is receiving transportation as a habilitation activity, out-
of-home respite in a camp, adaptive aids, nursing, or CFC PAS/HAB: 

(A) give the individual and LAR or actively involved 
person a written list of CMAs and DSAs serving the catchment area 
in which the individual is receiving transportation as a habilitation ac-
tivity, out-of-home respite in a camp, adaptive aids, nursing, or CFC 
PAS/HAB; 

(B) have the individual or LAR select a CMA and DSA 
by completing an HHSC Selection Determination form, as described 
in the Community Living Assistance and Support Services Provider 
Manual; and 

(C) coordinate the individual's transfer in accordance 
with §259.151 of this chapter (relating to Coordination of Transfers). 

(b) If an individual requests that the case manager convene 
a meeting of the service planning team to discuss the DSA's reasons 
for declining a request to allow services to be provided outside the 
catchment area, as described in §259.359(h)(1)(B) of this chapter, the 
case manager must: 

(1) convene a meeting to review the reasons the DSA de-
clined the request to allow services outside the catchment area; 

(2) facilitate a discussion between the individual or LAR 
and the DSA during the meeting regarding the reasons the DSA de-
clined the request; and 

(3) document the results of the meeting. 

§259.307. Qualifications of CMA Staff Persons. 

(a) A CMA must have a full-time or part-time program direc-
tor who: 

(1) manages and oversees the CMA's operations, including 
the provision of case management services to individuals enrolled with 
the CMA; 

(2) is at least 18 years of age; 

(3) has: 

(A) a bachelor's degree in a health and human services 
field and two years' work experience in the delivery of services and 
supports to persons with related conditions or similar disabilities; or 

(B) one of the following: 

(i) a high school diploma and four years' work expe-
rience in the delivery of services and supports to persons with related 
conditions or similar disabilities; or 

(ii) a high school equivalency certificate issued in 
accordance with the law of the issuing state and four years' work expe-
rience in the delivery of services and supports to persons with related 
conditions or similar disabilities; and 

(4) is an employee of the CMA. 

(b) A CMA must ensure that a case manager working for the 
CMA: 

(1) has: 

(A) a bachelor's degree in a health and human services 
field, and two years' work experience in the delivery of services and 
supports to persons with related conditions or similar disabilities; or 

(B) one of the following: 

(i) a high school diploma and four years' work expe-
rience in the delivery of services and supports to persons with related 
conditions or similar disabilities; or 

(ii) a high school equivalency certificate issued in 
accordance with the law of the issuing state and four years' work expe-
rience in the delivery of services and supports to persons with related 
conditions or similar disabilities; 

(2) is an employee of the CMA; 

(3) is not employed by or contracting with a DSA to pro-
vide a direct service to an individual served by the CMA; and 

(4) is not a relative of the individual to whom the case man-
ager is providing case management. 

§259.309. Training of CMA Staff Persons and Volunteers. 

(a) A CMA must ensure that: 

(1) a CMA staff person completes training as described in 
the Community Living Assistance and Support Services Provider Man-
ual; 

(2) a CMA staff person completes training on the CLASS 
Program and CFC, including the requirements of this chapter and the 
CLASS Program services and CFC services described in §259.7 of this 
chapter (relating to Description of the CLASS Program and CFC Op-
tion); and 

(3) a case manager completes a comprehensive non-in-
troductory person-centered service planning training developed or 
approved by HHSC within six months after the case manager's date of 
hire. 

(b) A CMA must: 
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(1) ensure that each CMA staff person and volunteer: 

(A) is trained on and knowledgeable of: 

(i) acts that constitute abuse, neglect, and exploita-
tion; 

(ii) signs and symptoms of abuse, neglect, and ex-
ploitation; and 

(iii) methods to prevent abuse, neglect, and exploita-
tion; 

(B) is instructed to report to DFPS immediately, but not 
later than 24 hours, after having knowledge or suspicion that an indi-
vidual has been or is being abused, neglected, or exploited, by: 

(i) calling the DFPS Abuse Hotline toll-free tele-
phone number, 1-800-252-5400; or 

(ii) using the DFPS Abuse Hotline website; and 

(C) is provided with the instructions described in sub-
paragraph (B) of this paragraph in writing; 

(2) conduct the activities described in paragraph (1)(A) -
(C) of this subsection: 

(A) within one year after the person's most recent train-
ing on abuse, neglect, and exploitation and annually thereafter, if the 
CMA staff person or volunteer was hired before July 1, 2019; or 

(B) before assuming job duties and annually thereafter, 
if the CMA staff person or volunteer is hired on or after July 1, 2019; 
and 

(3) document: 

(A) the name of the person who received the training 
required by this subsection; 

(B) the date the training was conducted; and 

(C) the name of the person or organization who con-
ducted the training. 

§259.311. CMA Service Delivery. 
(a) A CMA must ensure that: 

(1) a full-time case manager is assigned to provide case 
management to no more than 50 individuals at one time; 

(2) a part-time case manager is assigned to provide case 
management to no more than 25 individuals at one time; and 

(3) for a month in which a case manager does not meet with 
an individual or LAR as required by §259.79(a) of this chapter (relating 
to Renewal and Revision of an IPC), the case manager has an in-person 
or telephone contact with the individual or LAR or other persons acting 
on behalf of the individual, such as an advocate or family member, to 
provide case management. 

(b) In determining the number of individuals to which a case 
manager will be assigned, a CMA must consider: 

(1) the intensity of an individual's needs; 

(2) the frequency and duration of contacts the case manager 
will need to make with the individual; and 

(3) the amount of travel time involved in making such con-
tacts. 

(c) A CMA must have: 

(1) an adequate number of case managers available to en-
sure the provision of case management to an individual at all times; and 

(2) a written process that ensures that case managers are 
or can readily become familiar with individuals to whom they are not 
ordinarily assigned but to whom they may be required to provide case 
management. 

(d) A CMA must ensure that a case manager participates as 
a member of an individual's service planning team and uses the per-
son-centered planning process when developing or revising required 
documentation in accordance with this chapter and the Community 
Living Assistance and Support Services Provider Manual. 

(e) A CMA must ensure that case management is provided to 
an individual in accordance with the individual's IPC. 

(f) A CMA must submit an IPC to HHSC within the time peri-
ods required by §259.65 of this chapter (relating to Development of an 
Enrollment IPC) and §259.79(g)(2)(A) and (g)(3)(A) of this chapter to 
ensure that a DSA receives reimbursement for the provision of CLASS 
Program services and CFC services. 

(g) A CMA must follow the process for requesting authoriza-
tion to purchase dental treatment, as described in the Community Liv-
ing Assistance and Support Services Provider Manual. 

(h) If an individual may need cognitive rehabilitation therapy, 
a case manager must assist the individual in obtaining, in accordance 
with the Medicaid State Plan, a neurobehavioral or neuropsychological 
assessment and plan of care from a qualified professional as a non-
CLASS Program service. 

§259.313. CMA: Documentation of Services Delivered and Record-
keeping. 

(a) A CMA must ensure that when a case manager provides 
case management, the case manager: 

(1) documents: 

(A) the date of contact; 

(B) a description of the case management activity per-
formed; 

(C) the progress or lack of progress in achieving goals 
or outcomes in the individual's IPP in observable, measurable terms 
that directly relate to the specific goal or outcomes addressed; 

(D) the person with whom the contact occurred; and 

(E) the signature and title of the case manager who pro-
vided the contact; and 

(2) completes an HHSC Documentation of Services Deliv-
ered form to document the provision of case management that is sup-
ported by the documentation required in paragraph (1) of this subsec-
tion. 

(b) A CMA must ensure that, after a case manager makes the 
last entry on an HHSC Documentation of Services Delivered form, a 
staff person other than the case manager who completed the form signs 
and dates the form as a timekeeper as verification of the accuracy of 
the information on the form. 

(c) A CMA must maintain a separate record for each individ-
ual receiving case management from the CMA. An individual's record 
must include: 

(1) the individual's current IPC and any other IPC autho-
rized for the current IPC period; 

(2) the individual's current IPP and any other IPP devel-
oped for the current IPC period; 
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(3) the individual's current HHSC IPP Addendum and any 
other HHSC IPP Addendum developed for the current IPC period; 

(4) the individual's current ID/RC Assessment; 

(5) the individual's current HHSC CLASS/DBMD Nursing 
Assessment form; 

(6) the individual's HHSC Waiver Program Verification of 
Freedom of Choice form completed at enrollment documenting the in-
dividual's or LAR's choice of the CLASS Program over the ICF/IID 
Program; 

(7) the individual's current HHSC Selection Determination 
form documenting the individual's or LAR's choice of a CMA and 
DSA; 

(8) the documentation required by subsection (a)(1) of this 
section; 

(9) the completed HHSC Documentation of Services De-
livered forms signed and dated by a timekeeper as required by subsec-
tion (b) of this section; and 

(10) any other relevant documentation concerning the in-
dividual. 

§259.315. CMA: Quality Management Process. 
(a) A CMA must, at least annually, conduct a survey of all 

individuals, LARs, and actively involved persons to determine their 
satisfaction with the provision of case management. 

(b) A CMA must develop a written quality assurance process 
to evaluate and improve the quality of case management provided by 
the CMA based, at least in part, on the results of the survey required 
by subsection (a) of this section. 

(c) At least annually, a CMA must: 

(1) review all final investigative reports from HHSC for an 
investigation described in §259.319(c) of this subchapter (relating to 
CMA: Requirements Related to the Abuse, Neglect, and Exploitation 
of an Individual) and, based on the review, identify program process 
improvements that help prevent the occurrence of abuse, neglect, and 
exploitation and improve the delivery of case management services; 
and 

(2) evaluate critical incident data reported in accordance 
with §259.303(h) of this subchapter (relating to Protection of Individ-
ual) and identify program process improvements that help prevent the 
occurrence of critical incidents and improve service delivery. 

§259.317. CMA: Reporting Allegations of Abuse, Neglect, or Ex-
ploitation of an Individual. 
If a CMA, staff person, volunteer, or controlling person of the CMA 
knows or suspects an individual is being or has been abused, neglected, 
or exploited, the CMA must report or ensure that the person with 
knowledge or suspicion reports the allegation of abuse, neglect, or 
exploitation to DFPS immediately, but not later than 24 hours after 
having knowledge or suspicion, by: 

(1) calling the DFPS Abuse Hotline toll-free telephone 
number, 1-800-252-5400; or 

(2) using the DFPS Abuse Hotline website. 

§259.319. CMA: Requirements Related to the Abuse, Neglect, and 
Exploitation of an Individual. 

(a) If a report required by §259.317 of this subchapter (relating 
to CMA: Reporting Allegations of Abuse, Neglect, or Exploitation of 
an Individual) alleges abuse, neglect, or exploitation by a person who 

is not a staff person, volunteer, or controlling person of a CMA, the 
CMA must: 

(1) as necessary: 

(A) obtain immediate medical or psychological ser-
vices for the individual; and 

(B) assist in obtaining ongoing medical or psychologi-
cal services for the individual; 

(2) discuss with the individual or LAR alternative residen-
tial settings and additional services that may help ensure the individ-
ual's safety; 

(3) when taking the actions described in paragraphs (1) and 
(2) of this subsection, avoid compromising the investigation or further 
traumatizing the individual; and 

(4) preserve and protect evidence related to the allegation. 

(b) If a report required by §259.317 of this subchapter alleges 
abuse, neglect, or exploitation of an individual by a staff person, vol-
unteer, or controlling person of a CMA; or if the CMA is notified by 
HHSC of an allegation of abuse, neglect, or exploitation by a staff per-
son, volunteer, or controlling person of the CMA, the CMA must: 

(1) as necessary: 

(A) obtain immediate medical or psychological ser-
vices for the individual; and 

(B) assist in obtaining ongoing medical or psychologi-
cal services for the individual; 

(2) take actions to secure the safety of the individual, in-
cluding if necessary, ensuring that the alleged perpetrator of the abuse, 
neglect, or exploitation does not have contact with the individual or any 
other individual until HHSC completes the investigation; 

(3) when taking the actions described in paragraphs (1) and 
(2) of this subsection, avoid compromising the investigation or further 
traumatizing the individual; 

(4) preserve and protect evidence related to the allegation; 
and 

(5) as soon as possible, but no later than 24 hours, after the 
CMA reports or is notified of the allegation, notify the individual, the 
LAR, and the DSA of: 

(A) the allegation report; and 

(B) the actions the CMA has taken or will take based 
on the allegation, the condition of the individual, and the nature and 
severity of any harm to the individual, including the actions required 
by paragraph (2) of this subsection. 

(c) During an HHSC investigation of an alleged perpetrator 
who is a staff person, volunteer, or controlling person of a CMA, the 
CMA must: 

(1) cooperate with the investigation as requested by HHSC, 
including providing documentation and participating in an interview; 

(2) provide HHSC access to: 

(A) sites owned, operated, or controlled by the CMA; 

(B) individuals, staff persons, volunteers, and control-
ling persons; and 

(C) records pertinent to the investigation of the allega-
tion; and 
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(3) ensure that staff persons, volunteers, and controlling 
persons of the CMA comply with paragraphs (1) and (2) of this sub-
section. 

(d) After a CMA receives a final investigative report from 
HHSC for an investigation described in subsection (c) of this section, 
the CMA must: 

(1) if the allegation of abuse, neglect, or exploitation is con-
firmed by HHSC: 

(A) review the report, including any concerns and rec-
ommendations by HHSC; and 

(B) take action within the CMA's authority to pre-
vent the reoccurrence of abuse, neglect or exploitation, including 
disciplinary action against a staff person or volunteer of the CMA 
confirmed to have committed abuse, neglect, or exploitation; 

(2) if the allegation of abuse, neglect, or exploitation is un-
confirmed, inconclusive, or unfounded: 

(A) review the report, including any concerns and rec-
ommendations by HHSC; and 

(B) take appropriate action within the CMA's authority, 
as necessary; and 

(3) immediately, but not later than five calendar days after 
the date the CMA receives the HHSC final investigative report, notify 
the individual and the LAR of: 

(A) the investigation finding; and 

(B) the action taken by the CMA in response to the 
HHSC investigation as required by paragraphs (1) and (2) of this sub-
section. 

(e) A CMA must not retaliate against: 

(1) a staff person, an individual, or other person who files 
a complaint, presents a grievance, or otherwise provides good faith 
information relating to the possible abuse, neglect, or exploitation of 
an individual, including: 

(A) the use of seclusion; and 

(B) the use of a restraint not in compliance with federal 
and state laws, rules, and regulations; and 

(2) an individual because a person on behalf of the individ-
ual files a complaint, presents a grievance, or otherwise provides good 
faith information relating to the possible abuse, neglect, or exploitation 
of an individual, including: 

(A) the use of seclusion; and 

(B) the use of a restraint not in compliance with federal 
and state laws, rules, and regulations. 

§259.321. CMA: Requirement for Translation. 

If a CMA submits documentation to HHSC in accordance with this 
chapter containing information that is not in English, the CMA must, 
at the same time, submit a translation of the information in English. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203114 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER H. ADDITIONAL DSA 
REQUIREMENTS 
26 TAC §§259.351, 259.353, 259.355, 259.357, 259.359,
259.360, 259.361, 259.363, 259.365, 259.367, 259.369, 
259.371, 259.373 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.351. DSA: Compliance with Rules. 
A DSA must comply with: 

(1) this chapter; 

(2) 26 TAC Chapter 558 (relating to Licensing Standards 
for Home and Community Support Services Agencies); 

(3) 40 TAC Chapter 49 (relating to Contracting for Com-
munity Services); and 

(4) 1 TAC Chapter 354, Subchapter O (relating to Elec-
tronic Visit Verification). 

§259.353. DSA: Protection of an Individual. 
(a) A DSA must have and implement written policies and pro-

cedures that safeguard an individual against: 

(1) infectious and communicable diseases; 

(2) conflicts of interest with a service provider, staff person, 
volunteer, or controlling person of the DSA; 

(3) acts of financial impropriety by a service provider, staff 
person, volunteer, or controlling person of the DSA; 

(4) abuse, neglect, and exploitation; and 

(5) deliberate damage of personal possessions by a service 
provider, staff person, volunteer, or controlling person of the DSA. 

(b) A DSA, in accordance with the Community Living Assis-
tance and Support Services Provider Manual, must report critical inci-
dents to HHSC and the CMA using the HHSC CLASS/DBMD Notifi-
cation of Critical Incidents form. 

§259.355. Qualifications of DSA Staff Persons. 
(a) A DSA must ensure that a staff person meets the require-

ments of this section. 

(b) A service provider for a direct service must meet the qual-
ifications in this subsection and in subsection (d) of this section. 
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(1) A service provider for a direct service: 

(A) must be at least 18 years of age; and 

(B) except as provided by paragraphs (2) and (3) of this 
subsection, may not be a relative or guardian of the individual to whom 
the service provider is providing the direct service. 

(2) A service provider of transportation as a habilitation 
activity, prevocational services, respite, employment assistance, sup-
ported employment, or CFC PAS/HAB may be a relative or guardian 
of the individual unless prohibited by subsection (d)(21) of this section. 

(3) A service provider of minor home modifications may 
be a relative or guardian of the individual. 

(c) A DSA must have a full-time or part-time program director 
who: 

(1) manages and oversees the DSA's operations including 
the provision of CLASS Program services and CFC services to indi-
viduals enrolled with the DSA and has: 

(A) a bachelor's degree in a health and human services 
field and two years' work experience in the delivery of services and 
supports to persons with related conditions or similar disabilities; or 

(B) one of the following: 

(i) a high school diploma and four years' work expe-
rience in the delivery of services and supports to persons with related 
conditions or similar disabilities; or 

(ii) a high school equivalency certificate issued in 
accordance with the law of the issuing state and four years' work expe-
rience in the delivery of services and supports to persons with related 
conditions or similar disabilities; 

(2) is at least 18 years of age; 

(3) is an employee of the DSA; and 

(4) is not a relative of an individual being served by the 
DSA. 

(d) A DSA must ensure that CLASS Program services and 
CFC services are provided by qualified service providers in accordance 
with this subsection. 

(1) A service provider of registered nursing and of special-
ized registered nursing must be an RN. 

(2) A service provider of licensed vocational nursing and of 
specialized licensed vocational nursing must be a licensed vocational 
nurse. 

(3) A service provider of occupational therapy must be an 
occupational therapist or an occupational therapy assistant licensed in 
accordance with Texas Occupations Code Chapter 454. 

(4) A service provider of physical therapy must be a physi-
cal therapist or physical therapist assistant licensed in accordance with 
Texas Occupations Code Chapter 453. 

(5) A service provider of speech and language pathology 
must be a speech-language pathologist or a licensed assistant in speech-
language pathology licensed in accordance with Texas Occupations 
Code Chapter 401. 

(6) A service provider of auditory integration training/au-
ditory enhancement training must be an audiologist or a licensed assis-
tant in audiology licensed in accordance with Texas Occupations Code 
Chapter 401. 

(7) A service provider of dental treatment must be a person 
licensed to practice dentistry, dental surgery, or dental hygiene in ac-
cordance with Texas Occupations Code Chapter 256. 

(8) A service provider of dietary services must be a dieti-
cian licensed in accordance with Texas Occupations Code Chapter 701. 

(9) A service provider of massage therapy must be a mas-
sage therapist licensed in accordance with Texas Occupations Code 
Chapter 455. 

(10) A service provider of therapeutic horseback riding 
must be a person certified by the Professional Association of Thera-
peutic Horsemanship International as a therapeutic riding instructor. 

(11) Hippotherapy must be provided by the following two 
service providers: 

(A) a service provider who is certified by the Profes-
sional Association of Therapeutic Horsemanship International as a 
therapeutic riding instructor; and 

(B) a service provider who is: 

(i) an occupational therapist licensed in accordance 
with Texas Occupations Code Chapter 454; 

(ii) an occupational therapy assistant licensed in ac-
cordance with Texas Occupations Code Chapter 454; 

(iii) a physical therapist licensed in accordance with 
Texas Occupations Code Chapter 453; or 

(iv) a physical therapist assistant licensed in accor-
dance with Texas Occupations Code Chapter 453. 

(12) A service provider of recreational therapy must be a 
person: 

(A) who holds a credential as a certified therapeutic 
recreation specialist awarded by the National Council of Therapeutic 
Recreation Certification; or 

(B) who is certified as a therapeutic recreation specialist 
by the Consortium for Therapeutic Recreation/Activities Certification, 
Inc. 

(13) A service provider of music therapy is a person who 
holds a credential as a board certified music therapist awarded by the 
Certification Board for Music Therapists. 

(14) A service provider of aquatic therapy must: 

(A) be: 

(i) a massage therapist licensed in accordance with 
Texas Occupations Code Chapter 455; 

(ii) a person who holds a credential as a certified 
therapeutic recreation specialist awarded by the National Council of 
Therapeutic Recreation Certification; or 

(iii) a person who is certified as a therapeutic recre-
ation specialist by the Consortium for Therapeutic Recreation/Activi-
ties Certification, Inc.; and 

(B) hold a certificate of completion of the "Basic Water 
Rescue" course from the American Red Cross or be certified by the 
American Red Cross as a lifeguard. 

(15) A service provider of behavioral support must: 

(A) be one of the following: 

(i) a psychologist licensed in accordance with Texas 
Occupations Code Chapter 501; 
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(ii) a provisional license holder licensed in accor-
dance with Texas Occupations Code Chapter 501; 

(iii) a psychological associate licensed in accor-
dance with Texas Occupations Code Chapter 501; 

(iv) a clinical social worker licensed in accordance 
with Texas Occupations Code Chapter 505; 

(v) a licensed professional counselor licensed in ac-
cordance with Texas Occupations Code Chapter 503; or 

(vi) a behavior analyst certified by the Behavior An-
alyst Certification Board, Inc.; and 

(B) have received training in behavioral support or have 
experience in providing behavioral support. 

(16) A service provider of cognitive rehabilitation therapy 
must be: 

(A) a psychologist licensed in accordance with Texas 
Occupations Code Chapter 501; 

(B) a speech-language pathologist licensed in accor-
dance with Texas Occupations Code Chapter 401; or 

(C) an occupational therapist licensed in accordance 
with Texas Occupations Code Chapter 454. 

(17) A service provider of prevocational services must 
have: 

(A) a bachelor's degree in a health and human services 
field, and two years' work experience in the delivery of services and 
supports to persons with related conditions or similar disabilities; or 

(B) one of the following: 

(i) a high school diploma and four years' work expe-
rience in the delivery of services and supports to persons with related 
conditions or similar disabilities; or 

(ii) a high school equivalency certificate issued in 
accordance with the law of the issuing state and four years' work expe-
rience in the delivery of services and supports to persons with related 
conditions or similar disabilities. 

(18) A service provider of employment assistance and a 
service provider of supported employment must have: 

(A) a bachelor's degree in rehabilitation, business, mar-
keting, or a related human services field with six months of paid or 
unpaid experience providing services to people with disabilities; 

(B) an associate's degree in rehabilitation, business, 
marketing, or a related human services field with one year of paid or 
unpaid experience providing services to people with disabilities; or 

(C) a high school diploma or a certificate recognized by 
a state as the equivalent of a high school diploma, with two years of paid 
or unpaid experience providing services to people with disabilities. 

(19) Documentation of the experience required by para-
graph (18) of this subsection must include: 

(A) for paid experience, a written statement from a per-
son who paid for the service or supervised the provision of the service; 
and 

(B) for unpaid experience, a written statement from a 
person who has personal knowledge of the experience. 

(20) A service provider of transportation as a habilitation 
activity or respite who is hired on or after July 1, 2015 must have: 

(A) a high school diploma; 

(B) a certificate recognized by a state as the equivalent 
of a high school diploma; or 

(C) both of the following: 

(i) a successfully completed written compe-
tency-based assessment demonstrating the service provider's ability to 
assist with ADLs and IADLs required for the individual to whom the 
service provider will provide transportation as a habilitation activity 
or respite; and 

(ii) at least three written personal references from 
persons who are not relatives of the service provider that evidence the 
service provider's ability to provide a safe and healthy environment for 
the individual. 

(21) A service provider of transportation as a habilitation 
activity, prevocational services, respite, employment assistance, sup-
ported employment, or CFC PAS/HAB may not be: 

(A) the parent of the individual if the individual is under 
18 years of age; or 

(B) the spouse of the individual. 

(22) A service provider of support family services or 
continued family services must meet the requirements described in 
§259.215(a) of this chapter (relating to Support Family Requirements). 

(23) A service provider of CFC PAS/HAB must: 

(A) have: 

(i) a high school diploma; 

(ii) a certificate recognized by a state as the equiva-
lent of a high school diploma; or 

(iii) both of the following: 

(I) a successfully completed written compe-
tency-based assessment demonstrating the service provider's ability 
to perform CFC PAS/HAB tasks, including an ability to perform 
CFC PAS/HAB tasks required for the individual to whom the service 
provider will provide CFC PAS/HAB; and 

(II) at least three written personal references 
from persons not related by blood that evidence the service provider's 
ability to provide a safe and healthy environment for the individual; 
and 

(B) meet any other qualifications requested by the indi-
vidual or LAR based on the individual's needs and preferences. 

(e) A DSA may not contract with or employ a service provider 
who is employed by or contracting with a CMA to provide case man-
agement to an individual served by the DSA. 

(f) A DSA must ensure that a staff person who transports an 
individual in a vehicle has: 

(1) a current Texas driver's license; and 

(2) vehicle liability insurance in accordance with state law. 

§259.357. Training of DSA Staff Persons, Service Providers, and Vol-
unteers. 

(a) A DSA must ensure that: 

(1) a DSA staff person who has direct contact with an in-
dividual completes training described in the Community Living Assis-
tance and Support Services Provider Manual; and 
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(2) a DSA staff person whose duties include participating 
as a member of a service planning team completes HHSC's web-based 
Introductory Training within six months after assuming this duty. 

(b) A DSA must ensure that, before providing services to an 
individual: 

(1) a service provider of transportation as a habilitation ac-
tivity completes: 

(A) two hours of orientation covering the following: 

(i) an overview of related conditions; and 

(ii) an explanation of commonly performed tasks re-
garding habilitation; 

(B) training in cardiopulmonary resuscitation and chok-
ing prevention that includes an in-person evaluation by a qualified in-
structor of the service provider's ability to perform these actions; and 

(C) training necessary to meet the needs and character-
istics of the individual to whom the service provider is assigned, in 
accordance with the Community Living Assistance and Support Ser-
vices Provider Manual, with training to occur in the individual's home 
with full participation from the individual, if possible; and 

(2) a service provider of CFC PAS/HAB completes: 

(A) two hours of orientation covering the following: 

(i) an overview of related conditions; and 

(ii) an explanation of commonly performed CFC 
PAS/HAB activities; 

(B) training in cardiopulmonary resuscitation and chok-
ing prevention that includes an in-person evaluation by a qualified in-
structor of the service provider's ability to perform these actions; and 

(C) training in the CFC PAS/HAB activities necessary 
to meet the needs and characteristics of the individual to whom the ser-
vice provider is assigned, in accordance with the Community Living 
Assistance and Support Services Provider Manual, with training to oc-
cur in the individual's home with full participation from the individual, 
if possible. 

(c) A DSA must, if requested by an individual or LAR: 

(1) allow the individual or LAR to train a CFC PAS/HAB 
service provider in the specific assistance needed by the individual and 
to have the service provider perform CFC PAS/HAB in a manner that 
comports with the individual's personal, cultural, or religious prefer-
ences; and 

(2) ensure that a CFC PAS/HAB service provider attends 
training by HHSC so the service provider meets any additional quali-
fications desired by the individual or LAR. 

(d) The supervisor of a service provider of transportation as 
a habilitation activity or CFC PAS/HAB must, in accordance with the 
Community Living Assistance and Support Services Provider Manual, 
evaluate the performance of the service provider, in person, to ensure 
the needs of the individual are being met. The evaluation must occur 
annually. 

(e) A DSA must: 

(1) ensure that each service provider, staff person, and vol-
unteer of the DSA: 

(A) is trained on and knowledgeable of: 

(i) acts that constitute abuse, neglect, and exploita-
tion of an individual; 

(ii) signs and symptoms of abuse, neglect, and ex-
ploitation; and 

(iii) methods to prevent abuse, neglect, and exploita-
tion; 

(B) is instructed to report to DFPS immediately, but not 
later than 24 hours, after having knowledge or suspicion that an indi-
vidual has been or is being abused, neglected, or exploited, by: 

(i) calling the DFPS Abuse Hotline toll-free tele-
phone number, 1-800-252-5400; or 

(ii) using the DFPS Abuse Hotline website; and 

(C) is provided with the instructions described in sub-
paragraph (B) of this paragraph in writing; 

(2) conduct the activities described in paragraph (1) of this 
subsection: 

(A) within one year after the person's most recent train-
ing on abuse, neglect, and exploitation and annually thereafter, if the 
service provider, staff person, or volunteer of the DSA was hired be-
fore July 1, 2019; or 

(B) before assuming job duties and annually thereafter, 
if the service provider, staff person, or volunteer of the DSA is hired 
on or after July 1, 2019; and 

(3) document: 

(A) the name of the person who received the training 
required by this subsection; 

(B) the date the training was conducted or completed; 
and 

(C) except for the training described in subsection 
(a)(2) of this section, the name of the person who conducted the 
training. 

§259.359. DSA: Service Delivery. 

(a) A DSA must ensure that: 

(1) CLASS Program services and CFC services, other than 
CFC support management, are provided to an individual in accordance 
with: 

(A) the individual's IPC; 

(B) the individual's IPP for that service; 

(C) the PAS/HAB plan, if applicable; and 

(D) for CLASS Program services, Appendix C of the 
CLASS waiver application approved by CMS and available on the 
HHSC website; 

(2) an adaptive aid, minor home modification, and CFC 
ERS meets the requirements described in Subchapter F of this chap-
ter (relating to Adaptive Aids, Minor Home Modifications, and CFC 
ERS); 

(3) transportation as a habilitation activity or as an adaptive 
aid is provided in accordance with the individual's individual trans-
portation plan; 

(4) if the individual obtains a plan of care as described in 
§259.311(h) of this chapter (relating to CMA Service Delivery), a qual-
ified professional described in §259.355(d)(16) of this chapter (relat-
ing to Qualifications of DSA Staff Persons) provides and monitors the 
provision of cognitive rehabilitation therapy to the individual in accor-
dance with the plan of care; and 
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(5) CFC support management is provided to an individual 
or LAR described in the Community Living Assistance and Support 
Services Provider Manual if: 

(A) the individual is receiving CFC PAS/HAB; and 

(B) the individual or LAR requests to receive CFC sup-
port management. 

(b) A DSA must provide nursing, transportation as a habil-
itation activity, respite, an adaptive aid, dental treatment, or CFC 
PAS/HAB to an individual, even if not included on the individual's 
IPC, if an RN determines that the service is necessary to prevent 
the individual's health and safety from being placed in immediate 
jeopardy. If a DSA provides a service under this subsection, the DSA 
must submit documentation to the CMA as required by §259.81(a) 
of this chapter (relating to Revised IPC and Revised IPP for Services 
Provided to Prevent Immediate Jeopardy). 

(c) A DSA must have a written process that ensures that staff 
persons are or can readily become familiar with individuals to whom 
they are not ordinarily assigned but to whom they may be required to 
provide a CLASS Program service or CFC service. 

(d) A DSA must ensure that a DSA staff person participates 
as a member of an individual's service planning team in accordance 
with this chapter and the Community Living Assistance and Support 
Services Provider Manual. 

(e) A DSA must inform the individual's case manager of 
changes needed to the individual's IPC or IPPs. 

(f) Except as provided in subsection (i) of this section, a DSA 
may accept or decline the request of an individual or LAR for the DSA 
to provide transportation as a habilitation activity, out-of-home respite 
in a camp described in §259.361(b)(2)(D) of this subchapter (relat-
ing to Respite and Dental Treatment), adaptive aids, nursing, or CFC 
PAS/HAB to the individual while the individual is temporarily staying 
at a location outside the catchment area in which the individual resides 
but within the state of Texas. 

(g) If a DSA accepts the request of an individual or LAR, as 
described in subsection (f) of this section, the DSA: 

(1) may provide transportation as a habilitation activity, 
out-of-home respite in a camp described in §259.361(b)(2)(D) of 
this subchapter, adaptive aids, nursing, or CFC PAS/HAB to the 
individual outside the catchment area during a period of no more than 
60 consecutive days; 

(2) must, no later than three business days after the DSA 
begins providing services outside the catchment area, notify the indi-
vidual's case manager in writing of the following: 

(A) that the individual is receiving services outside the 
catchment area in which the individual resides; 

(B) the location where the individual is receiving the 
services; 

(C) the estimated length of time the individual is ex-
pected to be outside the catchment area; and 

(D) contact information for the individual or LAR; and 

(3) must notify the individual's case manager in writing that 
the individual has returned to the catchment area in which the individ-
ual resides no later than three business days after becoming aware of 
the individual's return. 

(h) If a DSA declines the request of an individual or LAR, as 
described in subsection (f) of this section, the DSA must: 

(1) inform the individual or LAR: 

(A) of the reasons for declining the request; and 

(B) that the individual or LAR may request that the case 
manager convene a meeting of the service planning team to discuss the 
reasons for declining the request; and 

(2) no later than three business days after declining the re-
quest, inform the individual's case manager, in writing, that the request 
was declined and the reasons for declining the request. 

(i) If a DSA has provided transportation as a habilitation ac-
tivity, out-of-home respite in a camp described in §259.361(b)(2)(D) 
of this subchapter, adaptive aids, nursing, or CFC PAS/HAB to an in-
dividual during a period of 60 consecutive days while the individual is 
temporarily staying at a location outside the catchment area in which 
the individual resides, the DSA may accept another request from the in-
dividual or LAR that the DSA provide services outside the catchment 
area only if the individual has returned to the catchment area in which 
the individual resides and received services in that catchment area. 

§259.360. Providing Physical Therapy, Occupational Therapy, and 
Speech and Language Pathology as a Telehealth Service. 

(a) Except as described in subsection (c) of this section, a ser-
vice provider of physical therapy, occupational therapy, or speech and 
language pathology may provide physical therapy, occupational ther-
apy, or speech and language pathology to an individual as a telehealth 
service. 

(b) If a service provider of physical therapy, occupational ther-
apy, or speech and language pathology provides physical therapy, oc-
cupational therapy, or speech and language pathology to an individual 
as a telehealth service, a DSA must ensure that the service provider: 

(1) uses a synchronous audio-visual platform to interact 
with the individual, supplemented with or without asynchronous store 
and forward technology; 

(2) does not use an audio-only platform to provide the ser-
vice; and 

(3) before providing the telehealth service: 

(A) obtains the written informed consent of the individ-
ual or LAR to provide the service; or 

(B) obtains the individual or LAR's oral consent to re-
ceive the telehealth service and document's the oral consent in the in-
dividual's record. 

(c) A DSA must ensure that a service provider of physical ther-
apy, occupational therapy, or speech and language pathology performs 
certain services in person, as required by the Texas Medicaid Provider 
Procedures Manual. Such services must include: 

(1) a service that requires a physical agent modality or 
hands-on therapy, such as a paraffin bath, aquatic therapy, manual 
therapy, massage, and ultrasound; 

(2) orthotic management and training, initial encounter and 
subsequent encounters; 

(3) prosthetic management or training for an upper or lower 
extremity, initial encounter and subsequent encounters; 

(4) a wheelchair assessment and training; and 

(5) a complex rehabilitation technology assessment. 

§259.361. Respite and Dental Treatment. 
(a) An individual may receive a maximum of 30 days of 

in-home and out-of-home respite combined, during an IPC period. 
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(b) A DSA must ensure that: 

(1) in-home respite is provided in the individual's residence 
or the residence of a relative or friend that is not one of the settings 
listed in paragraph (2) of this subsection; 

(2) out-of-home respite is provided in one of the following 
settings: 

(A) an agency foster home; 

(B) a nursing facility; 

(C) an ICF/IID; 

(D) an approved outdoor camp accredited by the Amer-
ican Camping Association; 

(E) the residence of another person receiving a Medic-
aid waiver service; or 

(F) an ALF; and 

(3) the setting in which out-of-home respite is provided is: 

(A) acceptable to the individual or LAR; and 

(B) an accessible, safe, and comfortable environment 
for the individual and promotes the individual's health and welfare. 

(c) If a DSA provides out-of-home respite in a residence de-
scribed in subsection (b)(2)(E) of this section, the DSA must: 

(1) obtain written approval from each person residing in the 
residence who is receiving a Medicaid waiver service, or LAR, for the 
provision of respite in the residence; and 

(2) ensure that no more than four persons receiving a Med-
icaid waiver service are residing in the residence. 

(d) The maximum amount HHSC approves as payment to a 
DSA for all dental treatment and adaptive aids combined for an indi-
vidual is $10,000 per IPC period. 

(e) A DSA must follow the process for requesting authoriza-
tion to purchase dental treatment described in the Community Living 
Assistance and Support Services Provider Manual. 

§259.363. DSA: Documentation of Services Delivered and Record-
keeping. 

(a) A DSA must ensure that for each direct service provided, 
except adaptive aids, dental treatment, minor home modifications, 
CFC ERS, CFC support management, and a direct service that is 
documented through an electronic visit verification system, as listed 
in 1 TAC §354.4005(b) (relating to Applicability), a service provider: 

(1) documents: 

(A) the type of service provided; 

(B) the date and the time the service begins and ends; 

(C) the type of contact (phone or in-person); 

(D) the name of the person with whom the contact oc-
curred; 

(E) a description of the activity performed, unless the 
activity is a non-delegated task provided by an unlicensed service 
provider that is documented on an IPP; 

(F) the signature and title of the service provider; and 

(G) the progress or lack of progress in achieving a goal 
or outcome in the individual's IPP in observable, measurable terms that 
directly relate to the specific goal or outcome; and 

(2) completes an HHSC Documentation of Services Deliv-
ered form to document the provision of a direct service that is supported 
by the documentation required in paragraph (1) of this subsection. 

(b) A DSA must ensure that, after a service provider makes the 
last entry on an HHSC Documentation of Services Delivered form, a 
staff person other than the service provider signs and dates the form as 
a timekeeper as verification of the accuracy of the information on the 
form. 

(c) A DSA must maintain a separate record for each individual 
receiving CLASS Program services and CFC services from the DSA. 
The individual's record must include: 

(1) a copy of the individual's current IPC and any other IPC 
authorized for the current IPC period; 

(2) a copy of the individual's current IPP and any other IPP 
developed for the current IPC period; 

(3) a copy of the individual's current PAS/HAB plan; 

(4) if transportation is included on the IPC as a habilita-
tion activity or as an adaptive aid, a copy of the individual's individual 
transportation plan; 

(5) a copy of the individual's current ID/RC Assessment; 

(6) if the DSA was the individual's DSA when the individ-
ual enrolled in the CLASS Program: 

(A) the original ID/RC Assessment signed by a physi-
cian; or 

(B) the original level of care form signed by a physician 
and was in use before the ID/RC Assessment; 

(7) a copy of the current adaptive behavior screening as-
sessment; 

(8) a copy of the current HHSC CLASS/DBMD Nursing 
Assessment form; 

(9) a copy of the current HHSC Related Conditions Eligi-
bility Screening Instrument form; 

(10) any new or revised HHSC Provider Agency Model 
Service Backup Plan form for the current IPC period; 

(11) the documentation required by subsection (a)(1) of 
this section; 

(12) the completed HHSC Documentation of Services De-
livered forms signed and dated by a timekeeper as required by subsec-
tion (b) of this section; and 

(13) any other relevant documentation concerning the in-
dividual. 

§259.365. Employment Assistance and Supported Employment. 

(a) A DSA must ensure that a service provider of employment 
assistance and a service provider of supported employment meets the 
qualifications described in §259.355(d)(18) of this subchapter (relating 
to Qualifications of DSA Staff Persons). 

(b) Before including employment assistance on an individual's 
IPC, a DSA must ensure and maintain documentation in the individual's 
record that employment assistance is not available to the individual un-
der a program funded under §110 of the Rehabilitation Act of 1973 or 
under a program funded under the Individuals with Disabilities Educa-
tion Act (20 U.S.C. §1401 et seq.). 

(c) A DSA must ensure that employment assistance: 
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(1) consists of an employment assistance service provider 
performing the following activities: 

(A) identifying an individual's employment prefer-
ences, job skills, and requirements for a work setting and work 
conditions; 

(B) locating prospective employers offering employ-
ment compatible with the individual's identified preferences, skills, 
and requirements; 

(C) contacting a prospective employer on behalf of the 
individual and negotiating the individual's employment; 

(D) transporting the individual to help the individual lo-
cate competitive employment in the community; and 

(E) participating in service planning team meetings; 

(2) is not provided to an individual with the individual 
present at the same time that respite, transportation as a habilitation 
activity, prevocational services, supported employment, or CFC 
PAS/HAB is provided; and 

(3) does not include using Medicaid funds paid by HHSC 
to the DSA for incentive payments, subsidies, or unrelated vocational 
training expenses, such as: 

(A) paying an employer: 

(i) to encourage the employer to hire an individual; 
or 

(ii) to supervise, train, support, or make adaptations 
for an individual that the employer typically makes available to other 
workers without disabilities filling similar positions in the business; or 

(B) paying the individual: 

(i) as an incentive to participate in employment as-
sistance activities; or 

(ii) for expenses associated with the start-up costs or 
operating expenses of an individual's business. 

(d) Before including supported employment on an individual's 
IPC, a DSA must ensure and maintain documentation in the individual's 
record that supported employment is not available to the individual un-
der a program funded under the Individuals with Disabilities Education 
Act (20 U.S.C. §1401 et seq.). 

(e) A DSA must ensure that supported employment: 

(1) consists of a supported employment service provider 
performing the following activities: 

(A) making employment adaptations, supervising, and 
providing training related to an individual's assessed needs; 

(B) transporting the individual to support the individual 
to be self-employed, work from home, or perform in a work setting; and 

(C) participating in service planning team meetings; 

(2) is not provided to an individual with the individual 
present at the same time that respite, transportation as a habilitation 
activity, prevocational services, employment assistance, or CFC 
PAS/HAB is provided; and 

(3) does not include: 

(A) sheltered work or other similar types of vocational 
services furnished in specialized facilities; or 

(B) using Medicaid funds paid by HHSC to the DSA 
for incentive payments, subsidies, or unrelated vocational training ex-
penses, such as: 

(i) paying an employer: 

(I) to encourage the employer to hire an individ-
ual; or 

(II) to supervise, train, support, or make adapta-
tions for an individual that the employer typically makes available to 
other workers without disabilities filling similar positions in the busi-
ness; or 

(ii) paying the individual: 

(I) as an incentive to participate in supported em-
ployment activities; or 

(II) for expenses associated with the start-up 
costs or operating expenses of an individual's business. 

§259.367. Prohibition of Seclusion. 
A DSA must not use seclusion. 

§259.369. DSA: Reporting Allegations of Abuse, Neglect, or Ex-
ploitation of an Individual. 
If a DSA, service provider, staff person, volunteer, or controlling per-
son knows or suspects that an individual is being or has been abused, 
neglected, or exploited, the DSA must report or ensure that the person 
with knowledge or suspicion reports the allegation of abuse, neglect, 
or exploitation to DFPS immediately, but not later than 24 hours after 
having knowledge or suspicion, by: 

(1) calling the DFPS Abuse Hotline toll-free telephone 
number, 1-800-252-5400; or 

(2) using the DFPS Abuse Hotline website. 

§259.371. DSA: Requirements Related to the Abuse, Neglect, and Ex-
ploitation of an Individual. 

(a) If a report required by §259.369 of this subchapter (relating 
to DSA: Reporting Allegations of Abuse, Neglect, or Exploitation of 
an Individual) alleges abuse, neglect, or exploitation by a person who 
is not a service provider, staff person, volunteer, or controlling person 
of a DSA, the DSA must: 

(1) as necessary: 

(A) obtain immediate medical or psychological ser-
vices for the individual; and 

(B) assist in obtaining ongoing medical or psychologi-
cal services for the individual; 

(2) discuss with the individual or LAR alternative residen-
tial settings and additional services that may help ensure the individ-
ual's safety; 

(3) when taking the actions described in paragraphs (1) and 
(2) of this subsection, avoid compromising the investigation or further 
traumatizing the individual; and 

(4) preserve and protect evidence related to the allegation. 

(b) If a report required by §259.369 of this subchapter alleges 
abuse, neglect, or exploitation by a service provider, staff person, vol-
unteer, or controlling person of a DSA; or if the DSA is notified by 
HHSC of an allegation of abuse, neglect, or exploitation by a service 
provider, staff person, volunteer, or controlling person of the DSA, the 
DSA must: 
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(1) as necessary: 

(A) obtain immediate medical or psychological ser-
vices for the individual; and 

(B) assist in obtaining ongoing medical or psychologi-
cal services for the individual; 

(2) take actions to secure the safety of the individual, in-
cluding if necessary, ensuring that the alleged perpetrator does not have 
contact with the individual or any other individual until HHSC com-
pletes the investigation; 

(3) when taking the actions described in paragraphs (1) and 
(2) of this subsection, avoid compromising the investigation or further 
traumatizing the individual; 

(4) preserve and protect evidence related to the allegation; 
and 

(5) as soon as possible, but no later than 24 hours after the 
DSA reports or is notified of the allegation, notify the individual, the 
LAR, and the case manager of: 

(A) the allegation report; and 

(B) the actions the DSA has taken or will take based 
on the allegation, the condition of the individual, and the nature and 
severity of any harm to the individual, including the actions required 
by paragraph (2) of this subsection. 

(c) During an HHSC investigation of an alleged perpetrator 
who is a service provider, staff person, volunteer, or controlling person 
of the DSA, a DSA must: 

(1) cooperate with the investigation as requested by HHSC, 
including providing documentation and participating in an interview; 

(2) provide HHSC access to: 

(A) sites owned, operated, or controlled by the DSA; 

(B) individuals, service providers, staff persons, volun-
teers, and controlling persons; and 

(C) records pertinent to the investigation of the allega-
tion; and 

(3) ensure that service providers, staff persons, volunteers, 
and controlling persons of the DSA comply with paragraphs (1) and 
(2) of this subsection. 

(d) After a DSA receives a final investigative report from 
HHSC for an investigation described in subsection (c) of this section, 
the DSA must: 

(1) if the allegation of abuse, neglect, or exploitation is con-
firmed by HHSC: 

(A) review the report, including any concerns and rec-
ommendations by HHSC; and 

(B) take action within the DSA's authority to prevent 
the reoccurrence of abuse, neglect or exploitation, including disci-
plinary action against the service provider, staff person, or volunteer of 
the DSA confirmed to have committed abuse, neglect, or exploitation; 

(2) if the allegation of abuse, neglect, or exploitation is un-
confirmed, inconclusive, or unfounded: 

(A) review the report, including any concerns and rec-
ommendations by HHSC; and 

(B) take appropriate action within the DSA's authority, 
as necessary; and 

(3) immediately, but not later than five calendar days after 
the date the DSA receives the HHSC final investigative report, notify 
the individual, the LAR, and the case manager of: 

(A) the investigation finding; and 

(B) the action taken by the DSA in response to the 
HHSC investigation as required by paragraphs (1) and (2) of this 
subsection. 

(e) A DSA must not retaliate against: 

(1) a service provider, staff person, individual, or other per-
son who files a complaint, presents a grievance, or otherwise provides 
good faith information relating to the possible abuse, neglect, or ex-
ploitation of an individual, including: 

(A) the use of seclusion; and 

(B) the use of a restraint not in compliance with federal 
and state laws, rules, and regulations; and 

(2) an individual because a person on behalf of the individ-
ual files a complaint, presents a grievance, or otherwise provides good 
faith information relating to the possible abuse, neglect, or exploitation 
of an individual, including: 

(A) the use of seclusion; and 

(B) the use of a restraint not in compliance with federal 
and state laws, rules, and regulations. 

(f) At least annually, a DSA must: 

(1) review all final investigative reports from HHSC for in-
vestigations described in subsection (c) of this section and, based on the 
review, identify program process improvements that help prevent the 
occurrence of abuse, neglect, and exploitation and improve the deliv-
ery of services; and 

(2) evaluate critical incident data reported in accordance 
with §259.353(b) of this subchapter (relating to DSA: Protection of an 
Individual) and identify program process improvements that help pre-
vent the occurrence of critical incidents and improve service delivery. 

§259.373. DSA: Requirement for Translation. 
If a DSA submits documentation to HHSC in accordance with this 
chapter containing information that is not in English, the DSA must, 
at the same time, submit a translation of the information in English. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203115 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER I. FISCAL MONITORING 
26 TAC §259.401 

STATUTORY AUTHORITY 

The new section is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
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of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
The new section affects Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.401. Financial Errors. 

(a) Other than the initial administrative fee, if HHSC reim-
burses a program provider for a claim for services that were delivered 
before the effective date on an IPC, HHSC applies the error to the total 
number of units reimbursed for such services. 

(b) If HHSC reimburses a DSA for more than four hours of 
nursing used to decide whether to delegate nursing tasks to a CFC 
PAS/HAB service provider, HHSC applies the error to the total num-
ber of units reimbursed in excess of the four hour maximum for such 
services. 

(c) If HHSC reimburses a DSA for more than 10 hours during 
an individual's IPC year for nursing to prevent service breaks caused 
by a CFC PAS/HAB service provider not being available to provide 
delegated nursing tasks, HHSC applies the error to the total number of 
units reimbursed in excess of the 10 hour maximum for such services. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203116 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER J. DECLARATION OF 
DISASTER 
26 TAC §259.451 

STATUTORY AUTHORITY 

The new section is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
The new section affects Texas Government Code §531.0055 
and Texas Human Resources Code §32.021. 
§259.451. Exceptions to Certain Requirements During Declaration 
of Disaster. 

(a) HHSC may allow a program provider to use one or more 
of the exceptions described in subsections (c) - (p) of this section while 
an executive order or proclamation declaring a state of disaster under 
Texas Government Code §418.014 is in effect. HHSC notifies program 
providers: 

(1) if HHSC allows an exception to be used; and 

(2) if an exception is allowed to be used, the date the ex-
ception must no longer be used, which may be before the declaration 
of a state of disaster expires. 

(b) In this section "disaster area" means the area of the state 
specified in an executive order or proclamation described in subsection 
(a) of this section. 

(c) Notwithstanding §259.61(a)(2) of this chapter (relating to 
Process for Enrollment of an Individual), an initial visit for an individ-
ual who resides in the disaster area may be conducted by videoconfer-
encing or in person. 

(d) Notwithstanding §259.61(h)(1)(A) and (B) of this chap-
ter, a DSA staff person may complete the requirements described in 
§259.61(h)(1)(A) of this chapter for an individual who resides in the 
disaster area by videoconferencing or in person. 

(e) Notwithstanding §259.61(h)(2) of this chapter, an appro-
priate professional may complete an adaptive behavior screening as-
sessment of an individual who resides in the disaster area by videocon-
ferencing in accordance with the professional's licensing requirements 
or in person. 

(f) Notwithstanding §259.61(h)(3)(A) - (C) and 
§259.75(a)(1)(B) of this chapter (relating to Annual Review by 
HHSC of Whether an Individual Meets LOC VIII Criteria), an RN 
may complete the HHSC CLASS/DBMD Nursing Assessment form, 
the HHSC Related Conditions Eligibility Screening Instrument, and 
the ID/RC Assessment of an individual who resides in the disaster 
area by videoconferencing in accordance with the RN's licensing 
requirements or in person. 

(g) Notwithstanding §259.65(c)(1)(A) of this chapter (relating 
to Development of an Enrollment IPC), a case manager is not required 
to ensure an individual who resides in the disaster area or LAR signs 
and dates an enrollment IPC and IPP if: 

(1) the meeting required by §259.65(a)(1) of this chapter is 
conducted by videoconferencing; 

(2) the individual or LAR orally agrees with the enrollment 
IPC and IPPs; and 

(3) the case manager documents the individual's or LAR's 
oral agreement on the enrollment IPC and IPPs. 

(h) Notwithstanding §259.79(a)(1) and (2) of this chapter (re-
lating to Renewal and Revision of an IPC), a case manager may conduct 
all IPP service review meetings with an individual who resides in the 
disaster area and LAR in person or by videoconferencing. 

(i) Notwithstanding §259.79(b)(6) of this chapter, a case man-
ager is not required to ensure that an individual who resides in the dis-
aster area or LAR signs the HHSC IPP Service Review form, if: 

(1) the meeting required by §259.79(a) of this chapter is 
conducted by videoconferencing; 

(2) the individual or LAR orally agree with the HHSC IPP 
Service Review form; and 

(3) the case manager documents the individual's or LAR's 
oral agreement on the HHSC IPP Service Review form. 

(j) If a service planning team meeting described in §259.79(c) 
is conducted by videoconferencing for an individual who resides in the 
disaster area, a case manager may: 

(1) on a renewal or revised IPP: 

(A) notwithstanding §259.79(f)(2)(A) of this chapter, 
replace the signature of an individual or LAR by documenting on the 
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renewal or revised IPP that the individual or LAR orally agreed to the 
renewal or revised IPP; and 

(B) notwithstanding §259.79(f)(2)(C) of this chapter, 
obtain the signature of the DSA after the service planning team 
meeting; and 

(2) on a proposed renewal or proposed revised IPC: 

(A) notwithstanding §259.79(g)(1)(A) of this chapter, 
replace the signature of the individual or LAR by documenting on the 
proposed renewal or proposed revised IPC that the individual or LAR 
orally agreed to the proposed renewal or proposed revised IPC; and 

(B) notwithstanding §259.79(g)(1)(C) of this chapter, 
obtain the signature of the DSA after the service planning team meet-
ing. 

(k) Notwithstanding §259.73(a)(1) of this chapter (relating to 
Service Limits), the combined cost for adaptive aids and dental treat-
ment may exceed $10,000 during an IPC period if: 

(1) the requested adaptive aid or repair that causes the com-
bined cost to be exceeded is: 

(A) an adaptive aid that replaces an adaptive aid that 
was destroyed as a result of the disaster; or 

(B) a repair of an adaptive aid that was damaged as a 
result of the disaster; and 

(2) the requested adaptive aid or repair added to the indi-
vidual's IPC does not result in the combined cost of dental treatment 
and adaptive aids to exceed $15,000 during the IPC period, which in-
cludes the cost of repair and maintenance of an adaptive aid. 

(l) Notwithstanding §259.255(a) of this chapter (relating to 
Requirements for Authorization to Purchase an Adaptive Aid Costing 
Less Than $500), if an individual requests the repair or replacement of 
an adaptive aid damaged or destroyed as a result of a disaster: 

(1) a DSA must provide to the case manager: 

(A) a description of the repair or replacement of the 
adaptive aid that was damaged or destroyed as a result of the disas-
ter; and 

(B) the cost of the repair or replacement of the adaptive 
aid; 

(2) the case manager must: 

(A) include the cost of the adaptive aid or repair, which 
must be within the cost described in subsection (k)(2) of this section, 
in the individual's: 

(i) proposed renewal or proposed revised IPC; and 

(ii) renewal or revised IPP; 

(B) obtain the individual or LAR's oral agreement to the 
proposed renewal or proposed revised IPC and IPP; 

(C) document the individual's or LAR's oral agreement 
on the proposed renewal or proposed revised IPC and IPP; and 

(D) sign the proposed renewal or proposed revised IPC 
and IPP; 

(3) the DSA must sign the proposed renewal or proposed 
revised IPC and IPP; and 

(4) the CMA must submit to HHSC, no later than 180 days 
after the effective date of the order or proclamation described in sub-
section (a) of this section: 

(A) the proposed renewal or proposed revised IPC; 

(B) the renewal or revised IPP; 

(C) the description of the repair or replacement de-
scribed in paragraph (1) of this subsection; and 

(D) a written statement of the case manager that the re-
quested adaptive aid or repair is not available through a third-party re-
source. 

(m) Notwithstanding §§259.257, 259.259, and 259.261 of this 
chapter (relating to Requirements for Authorization to Purchase an 
Adaptive Aid Costing $500 or More, Requirements for Specifications 
for an Adaptive Aid, and Requirements for Bids of an Adaptive Aid), 
if an individual requests the repair or replacement of an adaptive aid 
costing $500 or more damaged or destroyed as a result of a disaster: 

(1) the DSA must provide to the case manager: 

(A) a description of the repair or replacement of an 
adaptive aid that was damaged or destroyed as a result of the disaster; 
and 

(B) one bid for the repair or replacement of an adaptive 
aid from a vendor that includes: 

(i) the cost of the repair or replacement of the adap-
tive aid, which may be from a catalog, website, or brochure price list; 

(ii) the amount of any additional expenses related to 
the delivery of the adaptive aid, including shipping and handling, taxes, 
installation, and other labor charges; 

(iii) the date of the bid; and 

(iv) the name, address, and telephone number of the 
vendor, who may not be a relative of the individual; 

(2) the case manager must: 

(A) include the cost of the adaptive aid or repair, which 
must be within the cost described in subsection (k)(2) of this section, 
in the individual's: 

(i) proposed renewal or proposed revised IPC; and 

(ii) renewal or revised IPP; 

(B) obtain the individual's or LAR's oral agreement; 

(C) document the individual's or LAR's oral agreement 
on the proposed renewal or proposed revised IPC and IPP; and 

(D) sign the proposed renewal or proposed revised IPC 
and IPP; 

(3) the DSA must sign the proposed renewal or proposed 
revised IPC and IPP; and 

(4) the CMA must submit to HHSC, no later than 180 days 
after the effective date of the order or proclamation described in sub-
section (a) of this section: 

(A) the description and bid of the repair or replacement 
described in paragraph (1) of this subsection; 

(B) the proposed renewal or proposed revised IPC and 
IPP, completed as described in paragraphs (2) and (3) of this subsection; 
and 

(C) a written statement of the case manager that the re-
quested adaptive aid or repair is not available through a third-party re-
source. 
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(n) Notwithstanding §259.73(a)(2) of this chapter, the service 
limit for minor home modifications for an individual who resides in 
the disaster area may exceed $10,000 during the time the individual is 
enrolled in the CLASS program if: 

(1) the requested minor home modification or repair that 
causes the service limit to be exceeded is: 

(A) a minor home modification that replaces a minor 
home modification that was destroyed as a result of the disaster; or 

(B) a repair of a minor home modification that was dam-
aged as a result of the disaster; and 

(2) the requested minor home modification or repair added 
to the individual's IPC does not exceed $15,000 for minor home mod-
ifications during the time the individual is enrolled in the CLASS pro-
gram. 

(o) Notwithstanding §§259.275, 259.277, and 259.279 of this 
chapter (relating to Requirements for Authorization to Purchase a Mi-
nor Home Modification, Requirements for Specifications for a Minor 
Home Modification, and Bid Requirements for a Minor Home Modifi-
cation), if an individual requests the repair or replacement of a minor 
home modification damaged or destroyed as a result of a disaster: 

(1) the DSA must provide to the case manager: 

(A) a description of the repair or replacement of the mi-
nor home modification that was damaged or destroyed as a result of the 
disaster; and 

(B) one bid for the repair or replacement of the minor 
home modification from a vendor that includes: 

(i) the cost of the repair or replacement of the minor 
home modification, which may be from a catalog, website, or brochure 
price list; 

(ii) the amount of any additional expenses related to 
the delivery of the minor home modification, including shipping and 
handling, taxes, installation, and other labor charges; 

(iii) the date of the bid; and 

(iv) the name, address, and telephone number of the 
vendor, who may not be a relative of the individual; 

(2) the case manager must: 

(A) include the cost of the minor home modification or 
repair, which must not exceed the cost described in subsection (n)(2) 
of this section, in the individual's: 

(i) proposed renewal or proposed revised IPC; and 

(ii) renewal or revised IPP; 

(B) obtain the individual or LAR's oral agreement; 

(C) document the individual's or LAR's oral agreement 
on the proposed renewal or proposed revised IPC and IPP; and 

(D) sign the proposed renewal or proposed revised IPC 
and IPP; 

(3) the DSA must sign the proposed renewal or proposed 
revised IPC and IPP; and 

(4) the CMA must submit to HHSC, no later than 180 days 
after the effective date of the order or proclamation described in sub-
section (a) of this section: 

(A) the description and bid of the repair or replacement 
described in paragraph (1) of this subsection; 

(B) the proposed renewal or proposed revised IPC and 
IPP, completed as described in paragraphs (2) and (3) of this subsection; 
and 

(C) a written statement of the case manager that the re-
quested adaptive aid or repair is not available through a third-party re-
source. 

(p) Notwithstanding §259.357(b)(1)(B) and (b)(2)(B) of this 
chapter (relating to Training of DSA Staff Persons, Service Providers, 
and Volunteers), a service provider may complete an online training 
course in cardiopulmonary resuscitation and choking prevention but 
an in-person evaluation by a qualified instructor is not required to be 
completed, if: 

(1) as a result of the disaster, the service provider is unable 
to arrange for the in-person evaluation; and 

(2) the in-person evaluation is completed within 90 calen-
dar days after the disaster ends. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203117 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 
TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 5. FUNDS MANAGEMENT 
(FISCAL AFFAIRS) 
SUBCHAPTER B. PAYMENT PROCESSING--
ELECTRONIC FUNDS TRANSFERS 
34 TAC §5.12, §5.15 

The Comptroller of Public Accounts proposes amendments to 
§5.12 concerning processing payments through electronic funds 
transfers and §5.15 concerning electronic funds transfers - pay-
cards. 
The amendments to §5.12 delete the definition of "comptroller 
approved EFTS form" in subsection (b)(4) because this term is 
no longer used in this subchapter and renumber the subsequent 
definitions accordingly; add the term "travel reimbursement" in 
subsection (b)(19) to acknowledge that pay cards issued to state 
employees may also provide access to travel reimbursement 
payments; change "funds" to "payments" in subsection (b)(19) to 
ensure the consistent use of the term in this subchapter; change 
"paycard" to "pay card" in subsections (b)(19) and (c)(2)(B) to 
correct the spelling of this term; and change "and" to "or" in sub-
section (b)(26)(C) to correct a typographical error. 
The amendments to §5.15 change "funds" to "payments" in sub-
section (a)(2) to ensure the consistent use of the term in this sub-

PROPOSED RULES September 2, 2022 47 TexReg 5297 



chapter; add the term "travel reimbursement" in subsections (a) 
and (c) to acknowledge that pay cards issued to state employ-
ees may also provide access to travel reimbursement payments; 
in subsection (c), require state payroll and travel reimbursement 
payments to be deposited into a separate pay card account from 
state retirement payments to comply with the terms of the state's 
pay card contract, the special requirements that apply to each of 
these types of pay card deposits under Regulation E, 12 C.F.R. 
Part 1005, and the different treatments required for these types 
of pay card deposits for bank financial reporting purposes; and 
change "paycard" to "pay card" and "paycards" to "pay cards" 
throughout §5.15 to correct the spelling of this term. 
Brad Reynolds, Chief Revenue Estimator, has determined that 
during the first five years that the proposed amended rule is in ef-
fect, the rule: will not create or eliminate a government program; 
will not require the creation or elimination of employee positions; 
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require an increase or de-
crease in fees paid to the agency; will not increase or decrease 
the number of individuals subject to the rule's applicability; and 
will not positively or adversely affect this state's economy. 
Mr. Reynolds also has determined that the proposed amended 
rule would have no significant fiscal impact on the state govern-
ment, units of local government, or individuals. The proposed 
amended rule would benefit the public by clarifying language and 
current pay card practices. There would be no significant antici-
pated economic cost to the public. The proposed amended rule 
would have no significant fiscal impact on small businesses or 
rural communities. 
Comments on the proposal may be submitted to Rob Cole-
man, Director, Fiscal Management Division, at rob.cole-
man@cpa.texas.gov or at P.O. Box 13528 Austin, Texas 78711. 
Comments must be received no later than 30 days from the 
date of publication of the proposal in the Texas Register. 
The amendments are proposed under Government Code, 
§403.016(j), which requires the comptroller to adopt rules to 
administer Government Code, §403.016 regarding electronic 
funds transfer. 
The amendments implement Government Code, §403.016. 
§5.12. Processing Payments Through Electronic Funds Transfers. 

(a) Applicability. These rules govern EFT payments by the 
comptroller on behalf of custodial and paying state agencies as part of 
the electronic funds transfer system authorized by Government Code, 
§403.016. 

(b) Definitions. The following words and terms, when used in 
this subchapter, have the following meanings, unless the context clearly 
indicates otherwise. 

(1) Automated clearing house (ACH)--A central distribu-
tion and settlement point for the electronic clearing of debits and cred-
its between financial institutions subject to regulation under rules of an 
automated clearing house association and applicable regulatory law. 

(2) ACH rules--The operating rules and guidelines govern-
ing the ACH network published by NACHA, the Electronic Payments 
Association and applicable federal regulatory law. 

(3) Comptroller--The Comptroller of Public Accounts for 
the State of Texas. 

[(4) Comptroller approved EFTS form--An EFTS form ap-
proved by the comptroller for use by a custodial or paying state agency 
in the EFTS.] 

(4) [(5)] Credit entry--A type of EFT entry that the comp-
troller initiates on behalf of a paying state agency to credit a state 
payee's EFTS account at a domestic financial institution. 

(5) [(6)] Custodial state agency--A state agency that estab-
lishes and maintains the state payee's account information. The custo-
dial state agency may or may not be the paying state agency. 

(6) [(7)] Direct deposit--A form of EFT payment using 
ACH for the electronic transfer of funds directly into a state payee 
EFTS account at a domestic financial institution. 

(7) [(8)] Electronic funds transfer (EFT)--A transfer of 
funds which is initiated by the comptroller as originator to the origi-
nating depository financial institution to order, instruct, or authorize 
a receiving depository financial institution to perform a credit entry, 
reversal, or reclamation in accordance with this subchapter. For pur-
poses of these rules, an EFT does not include a transaction originated 
by wire transfer, check, draft, warrant, or other paper instrument. 

(8) [(9)] EFTS authorization--A state payee's agreement to 
allow the comptroller to originate state-issued payments by EFT on 
behalf of a paying state agency to a state payee EFTS account. A state 
payee may provide EFTS authorization and notice under Government 
Code, §403.016 by: 

(A) submitting an EFTS authorization with a state 
payee's agreement on a comptroller approved form; or 

(B) providing an agreement to a custodial state agency 
or a paying state agency in a manner deemed appropriate by that agency 
and the comptroller, and as required by law and NACHA rules. 

(9) [(10)] EFTS form--An electronic or paper form submit-
ted by a state payee as part of the EFTS. An EFTS form used by a 
custodial state agency or paying state agency is subject to comptroller 
approval. 

(10) [(11)] Electronic funds transfer system (EFTS)--A 
system authorized by Government Code, §403.016, that is adminis-
tered by the comptroller in accordance with these rules to make EFT 
payments to state payees on behalf of a paying state agency. 

(11) [(12)] Financial institution--A state or national bank, 
a state or federal savings and loan association, a mutual savings bank, 
or a state or federal credit union that complies with NACHA rules and 
may be an originating depository financial institution or a receiving 
depository financial institution. 

(12) [(13)] International ACH transaction (IAT)--An ACH 
entry involving a financial agency (as defined by NACHA rules) that 
is not located in the territorial jurisdiction of the United States. An 
international ACH transaction may be referred to as an IAT entry or 
IAT. 

(13) [(14)] May not--A prohibition. The term does not 
mean "might not" or its equivalents. 

(14) [(15)] NACHA--The National Automated Clearing 
House Association is the electronic payments association that estab-
lishes standards, rules and procedures that enable domestic financial 
institutions to exchange payments electronically. 

(15) [(16)] Notification of change (NOC)--Information 
sent by a financial institution through the ACH network to notify the 
comptroller that previously valid information for a state payee has 
become outdated or that information contained in a prenotification is 
erroneous. 

(16) [(17)] Originating depository financial institution--A 
financial institution that originates ACH entries on behalf of the comp-
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troller and transmits ACH entries through the ACH network in accor-
dance with NACHA rules. 

(17) [(18)] Originator--The comptroller acts as the origi-
nator and authorizes an originating depository financial institution to 
transmit, on behalf of the state, a credit entry, reclamation, reversal, or 
prenotification entry to a state payee EFTS account at a domestic finan-
cial institution. 

(18) [(19)] Pay card [Paycard]--A payment card issued to 
a state employee or annuitant that provides access to payroll, travel re-
imbursement, or retirement payments [funds] deposited to a designated 
account at a domestic financial institution as part of the EFTS through 
the comptroller's pay card [paycard] contract. 

(19) [(20)] Paying state agency--A state agency for which 
the comptroller initiates payment. The term includes the comptroller of 
public accounts. A paying state agency may or may not be the custodial 
state agency. 

(20) [(21)] Prenotification--A non-dollar entry sent by the 
comptroller through the ACH network to alert a receiving depository 
financial institution that a live dollar credit entry will be forthcoming 
and to request verification of the state payee's EFTS account informa-
tion. 

(21) [(22)] Receiving depository financial institution--A fi-
nancial institution that receives ACH entries to a state payee EFTS ac-
count. 

(22) [(23)] Reclamation--A request made by the comptrol-
ler in compliance with NACHA rules, to an originating depository fi-
nancial institution to reclaim from a receiving depository financial in-
stitution any amounts received by a state payee after the state payee's 
death or legal incapacity, or the death of a beneficiary of a state payee. 

(23) [(24)] Regulation E--The regulations adopted by the 
Bureau of Consumer Financial Protection at 12 C.F.R. Part 1005, as 
they may be amended, to implement the Electronic Fund Transfer Act 
(15 U.S.C. §1693 et seq.). 

(24) [(25)] Reversal--An EFT entry initiated by the comp-
troller at the request of a paying state agency to correct an erroneous 
credit entry previously transmitted to a state payee EFTS account. The 
comptroller may initiate a reversal of an EFT payment of state em-
ployee payroll or retirement in compliance with NACHA rules. 

(25) [(26)] State agency--

(A) a department, commission, board, office, or other 
agency in the executive or legislative branch of state government that 
is created by the constitution or a statute of this state, including the 
comptroller of public accounts; 

(B) the supreme court of Texas, the court of criminal 
appeals, a court of appeals, or a state judicial agency; or 

(C) a university system or [and] an institution of higher 
education as defined by Education Code, §61.003 other than a public 
junior college. 

(26) [(27)] State payee--A person to whom a state payment 
is issued, including an individual, state employee, annuitant, business, 
vendor, governmental entity, or other legal recipient paid by the State 
of Texas. 

(27) [(28)] State payee EFTS account--An account at a do-
mestic financial institution designated by a state payee for EFTS pay-
ments. 

(28) [(29)] Warrant--A state payment in the form of a paper 
instrument which is subject to applicable state law, is drawn on the State 

of Texas treasury funds, and is payable to a state payee on behalf of a 
paying state agency by the comptroller or by a state agency with del-
egated authority to issue warrants under Government Code, §403.060. 
A warrant is not an approved means of electronic funds transfer as set 
out in subsection (c) of this section. 

(29) [(30)] Wire transfer--An unconditional order to a fi-
nancial institution to pay a fixed or determinable amount of money to 
a state payee upon receipt or on a day stated in the order that is trans-
mitted by electronic or other means. Wire transfer is not an approved 
means of electronic fund transfer, as set out in subsection (c) of this 
section. 

(c) Approved types of EFTS payments. 

(1) The comptroller will approve the types of EFTS pay-
ments the state may use by rule and amend the approval based upon 
the comptroller's procedures and current technology. 

(2) EFTS payment types approved by the comptroller to a 
state payee EFTS account include: 

(A) direct deposit, except an IAT; and 

(B) pay card [paycard]. 

(3) Any other type of payment which is not an approved 
type of EFTS payment under paragraph (2) of this subsection is not 
considered to be an approved type of EFTS payment under these rules. 
Warrants, wire transfers, and IAT are not approved types of EFTS pay-
ments. 

(d) Compliance with applicable NACHA rules and regulation. 
Each participant in the EFTS, including the comptroller, the paying 
state agency, the custodial state agency, and the state payee, shall com-
ply with applicable law and NACHA regulations in EFTS transactions. 

(e) Confidentiality. Each participant in the EFTS, including 
the comptroller, the paying state agency, the custodial state agency, 
and the state payee, shall comply with applicable confidentiality re-
quirements under the law, including maintaining the confidentiality of 
financial institution account numbers and state payee social security 
numbers. 

(f) Audit. The comptroller is subject to audit by NACHA for 
compliance with NACHA rules concerning EFT transactions under this 
chapter. The comptroller may audit a paying or custodial state agency 
for compliance with applicable regulatory or NACHA rules concerning 
EFT transactions under this chapter. A paying or custodial state agency 
shall comply with an audit under this chapter. 

(g) Notification. 

(1) Any questions, comments, or complaints concerning 
the comptroller's electronic funds transfer system as it relates to Gov-
ernment Code, §403.016 and these rules may be sent to the comptroller 
by mail to: Texas Comptroller of Public Accounts, Fiscal Management, 
111 E. 17th Street, Room 911, Austin, Texas, 78711, or by email to 
tins.mail@cpa.texas.gov, or at such other email address as the comp-
troller may designate. 

(2) The comptroller may provide additional information 
and updates on its website regarding notification. 

(3) The comptroller may require the custodial state agency, 
the paying state agency, the state payee, and the financial institution to 
provide contact information as appropriate. 

(h) Conflict of law. If there is a conflict in law between any of 
these rules and applicable law, the applicable law shall apply. If any 
provision of these rules are held to be invalid, illegal, or unenforceable 
due to a conflict of law, it will not affect any other provisions of these 
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rules, and the rules will be construed as if such invalid or illegal or 
unenforceable provision had never been contained herein. 

§5.15. Electronic Funds Transfers - Pay Cards. [Paycards] 

(a) Pay cards for state [State] payroll, travel reimbursement, 
or retirement payments [paycard]. 

(1) The comptroller may enter into a contract to offer state 
employee payroll, travel reimbursement, or retirement payments us-
ing pay cards [a paycard], an approved type of EFTS payment under 
§5.12(c) of this title (relating to Processing Payments through Elec-
tronic Funds Transfers). 

(2) Pay cards [A paycard] may be issued to a state em-
ployee or annuitant that provide [provides] access to payroll, travel 
reimbursement, or retirement payments [funds] deposited to a desig-
nated account at a domestic financial institution. 

(b) Pay cards [Paycards] are subject to Regulation E. 

(c) For payments made with [Paycard account] deposits to pay 
card accounts. 

(1) The comptroller [state paycard account] may only 
deposit a [be used for] state employee's state payroll and travel 
reimbursement payments into [or retirement deposits initiated by the 
comptroller for] a [specific] state payroll and travel reimbursement 
pay card account [employee or annuitant]. 

(2) The comptroller [A state employee] may only [not use 
the paycard account for any] deposit an annuitant's state retirement 
[other than deposits of payroll] payments into a state retirement pay 
card account. 

(3) If a state employee receives state payroll or travel reim-
bursement payments, as well as state retirement payments, the comp-
troller must deposit [An annuitant may not use] the payments into the 
appropriate pay card [paycard] account in accordance with paragraphs 
(1) and (2) of this subsection [for any deposit other than deposits of 
retirement payments]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203096 
Victoria North 
General Counsel for Fiscal and Agency Affairs 
Comptroller of Public Accounts 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-2220 

♦ ♦ ♦ 

SUBCHAPTER Q. PRINTING AND ISSUANCE 
OF WARRANTS 
34 TAC §5.400 

The Comptroller of Public Accounts proposes amendments to 
§5.400 concerning printing and issuance of warrants. 
The amendments to subsections (b)(1) and (5) and (e)(1) change 
"paycard" to "pay card" to correct the spelling of this term. 
The amendment to subsection (b)(8)(C) changes "and" to "or" to 
correct a typographical error. 

Brad Reynolds, Chief Revenue Estimator, has determined that 
during the first five years that the proposed amended rule is in ef-
fect, the rule: will not create or eliminate a government program; 
will not require the creation or elimination of employee positions; 
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require an increase or de-
crease in fees paid to the agency; will not increase or decrease 
the number of individuals subject to the rule's applicability; and 
will not positively or adversely affect this state's economy. 
Mr. Reynolds also has determined that the proposed amended 
rule would have no significant fiscal impact on the state govern-
ment, units of local government, or individuals. The proposed 
amended rule would benefit the public by cleaning up typograph-
ical errors. There would be no significant anticipated economic 
cost to the public. The proposed amended rule would have no 
significant fiscal impact on small businesses or rural communi-
ties. 
Comments on the proposal may be submitted to Rob Cole-
man, Director, Fiscal Management Division, at rob.cole-
man@cpa.texas.gov or at P.O. Box 13528 Austin, Texas 78711. 
Comments must be received no later than 30 days from the 
date of publication of the proposal in the Texas Register. 

The amendments are proposed under Government Code, 
§403.016(j), which requires the comptroller to adopt rules to 
administer Government Code, §403.016 regarding electronic 
funds transfer, and Government Code, §403.060(c), which 
requires the comptroller to promulgate rules for the effective 
and efficient administration of Government Code, §403.060 
regarding printing and issuance of warrants. 
The amendments implement Government Code, §403.016 and 
§403.060. 
§5.400. Printing and Issuance of Warrants. 

(a) Applicability. This rule governs the comptroller's delega-
tion of the authority to print and issue warrants under Government 
Code, §403.060(a). 

(b) Definitions. The following words and terms, when used in 
this subchapter, shall have the following meanings. 

(1) Electronic Funds Transfer (EFT)--A transfer of funds 
which is initiated by the participating state agency as originator to the 
originating depository financial institution to order, instruct, or autho-
rize a receiving depository financial institution to perform a credit en-
try, reversal, or reclamation. An EFT may include a pay card [paycard]. 
For purposes of this rule, an EFT does not include a transaction origi-
nated by wire transfer, check, draft, warrant, or other paper instrument. 

(2) MOU--Memorandum of Understanding. 

(3) National Automated Clearing House Association 
(NACHA)--The electronic payments association that establishes stan-
dards, rules, and procedures that enable domestic financial institutions 
to exchange payments electronically. 

(4) Participating state agency--A state agency that has re-
quested and received from the comptroller the delegated authority to 
print and issue warrants. 

(5) Pay card [Paycard]--A payment card issued to a state 
payee that provides access to state funds as authorized by a state agency. 

(6) Payment method--A warrant or an EFT payment. 

(7) Regulation E--The regulations adopted by the Board of 
Governors of the Federal Reserve System at 12 C.F.R. Part 205, as they 
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may be amended, to implement the Electronic Fund Transfer Act (15 
U.S.C. §1693 et seq.). 

(8) State agency--

(A) a department, commission, board, office, or other 
agency in the executive or legislative branch of state government that 
is created by the constitution or a statute of this state, including the 
comptroller of public accounts; 

(B) the supreme court of Texas, the court of criminal 
appeals, a court of appeals, or a state judicial agency; or 

(C) a university system or [and] an institution of higher 
education as defined by Education Code, §61.003, other than a public 
junior college. 

(9) State payee--A person to whom a state payment is is-
sued, including an individual, state employee, annuitant, business, ven-
dor, governmental entity, or other legal recipient paid by the state of 
Texas. 

(10) Warrant--A state payment in the form of a paper in-
strument which is subject to applicable state law, is drawn on the state 
of Texas treasury funds, and is payable to a state payee on behalf of a 
state agency by the comptroller or a state agency with delegated author-
ity to print and issue warrants under Government Code, §403.060(a). 
A warrant is not an approved means of EFT. 

(c) Delegating the printing and issuance of warrants to a state 
agency. The head of a state agency must submit a written request to 
the comptroller's office to obtain delegated authority to print and issue 
warrants. The request must: 

(1) identify the type of payments the agency is requesting 
to print and issue warrants for; 

(2) identify the payment method the agency intends to use; 
and 

(3) state the duration requested for the delegation authority. 

(d) If the request is approved by the comptroller's office, the 
participating state agency shall agree to the following: 

(1) the participating state agency agrees to bear all of its 
own costs and expenses in relation to the printing and distribution of 
warrants and/or EFT payments; and 

(2) must agree to a MOU that includes, but is not limited 
to: 

(A) general duties and responsibilities of the participat-
ing state agency; 

(B) warrant design requirements and specifications; 

(C) security and audit of warrants and/or EFT pay-
ments; 

(D) recording of warrants and/or EFT payments issued 
by the participating state agency; 

(E) cancellation of warrants and/or EFT payments is-
sued by the participating state agency; 

(F) replacement of warrants and/or EFT payments is-
sued by the participating state agency; 

(G) contingency planning for printing and issuance of 
warrants and/or EFT payments; and 

(H) EFT payments. 

(e) EFT payments. 

(1) A participating state agency that is delegated authority 
by the comptroller to print and issue warrants may instead make pay-
ments through the EFT system, including the issuance of a pay card 
[paycard], as provided by Government Code, §403.016(g). 

(2) A participating state agency that makes payments 
through the EFT system shall comply with Regulation E and all 
NACHA rules and regulations. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203098 
Victoria North 
General Counsel for Fiscal and Agency Affairs 
Comptroller of Public Accounts 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 475-2220 

♦ ♦ ♦ 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 1. DEPARTMENT OF AGING 
AND DISABILITY SERVICES 

CHAPTER 45. COMMUNITY LIVING 
ASSISTANCE AND SUPPORT SERVICES AND 
COMMUNITY FIRST CHOICE (CFC) SERVICES 
As required by Texas Government Code §531.0202(b), the 
Department of Aging and Disability Services (DADS) was 
abolished effective September 1, 2017, after all of its functions 
were transferred to the Texas Health and Human Services 
Commission (HHSC) in accordance with Texas Government 
Code §531.0201 and §531.02011. Rules of the former DADS 
are codified in Title 40, Part 1, and will be repealed or adminis-
tratively transferred to Title 26, Health and Human Services, as 
appropriate. Until such action is taken, the rules in Title 40, Part 
1 govern functions previously performed by DADS that have 
transferred to HHSC. Texas Government Code §531.0055, re-
quires the Executive Commissioner of HHSC to adopt rules for 
the operation and provision of services by the health and human 
services system, including rules in Title 40, Part 1. Therefore, 
the Executive Commissioner of HHSC proposes the repeal of 
§§45.101 - 45.105, 45.201, 45.202, 45.211 - 45.218, 45.221 
- 45.227, 45.231, 45.301, 45.302, 45.401 - 45.410, 45.503, 
45.505, 45.521 - 45.525, 45.531, 45.533, 45.601 - 45.609, 
45.611 - 45.619, 45.621, 45. 701 - 45.709, 45.801 - 45.811, and 
45.902 in Texas Administrative Code Title 40 (40 TAC), Part 1, 
Chapter 45, concerning the Community Living Assistance and 
Support Services and Community First Choice (CFC) Services. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to repeal all of the rules in 40 
TAC Chapter 45. These rules govern the provision of Commu-
nity Living Assistance and Support Services (CLASS) Program 
services. The CLASS Program is a Medicaid waiver program 
authorized under §1915(c) of the Social Security Act. HHSC is 
proposing new rules governing the CLASS Program in 26 TAC 
Chapter 259 elsewhere in this issue of the Texas Register. 
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SECTION-BY-SECTION SUMMARY 

The proposed repeal of 40 TAC, Chapter 45 removes rules gov-
erning the CLASS Program. New rules governing the CLASS 
Program are being proposed in 26 TAC Chapter 259. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the repeals will be in ef-
fect, enforcing or administering the repeals does not have fore-
seeable implications relating to costs or revenues to state or local 
governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
repeals will be in effect: 
(1) the proposed repeals will not create or eliminate a govern-
ment program; 
(2) implementation of the proposed repeals will not affect the 
number of HHSC employee positions; 
(3) implementation of the proposed repeals will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed repeals will not affect fees paid to HHSC; 
(5) the proposed repeals will not create new rules; 
(6) the proposed repeals will repeal existing rules; 
(7) the proposed repeals will not change the number of individu-
als subject to the repeals; and 

(8) the proposed repeals will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses or micro-businesses to 
comply with the proposed repeals. The proposed repeals 
do not impose any additional costs on small businesses or 
micro-businesses that are required to comply with the rules. No 
rural communities contract with HHSC to be a CLASS program 
provider. 
LOCAL EMPLOYMENT IMPACT 

The proposed repeals will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to the pro-
posed repeals because the repeals do not impose a cost on reg-
ulated persons. 
PUBLIC BENEFIT AND COSTS 

Stephanie Stephens, State Medicaid Director, has determined 
that for each year of the first five years the repeals are in effect, 
the public will benefit from clearer rules that explain the policies 
and requirements of the CLASS Program. 
Trey Wood has also determined that for the first five years the 
repeals are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed repeals 
because the repeals will not require these persons to alter their 
current business practices. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC HEARING 

A public hearing to receive comments on this proposal will be 
held via GoToWebinar on September 26, 2022 at 1:00 p.m. (cen-
tral time). The link to register for the webinar meeting is https://at-
tendee.gotowebinar.com/register/5797564706801514763. 
Persons requiring further information, special assistance, or ac-
commodations should contact Kayatta Thomas at (737) 256-
8490. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or e-mailed to HHSRulesCoordinationOf-
fice@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) e-mailed before 
midnight on the last day of the comment period. If last day to sub-
mit comments falls on a holiday, comments must be postmarked, 
shipped, or e-mailed before midnight on the following business 
day to be accepted. When e-mailing comments, please indicate 
"Comments on Proposed Rule 21R133" in the subject line. 
SUBCHAPTER A. GENERAL PROVISIONS 
40 TAC §§45.101 - 45.105 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.101. Purpose. 
§45.102. Application. 
§45.103. Definitions. 
§45.104. Description of the CLASS Program and CFC Option. 
§45.105. Excluded Services. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203082 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 
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♦ ♦ ♦ 

SUBCHAPTER B. ELIGIBILITY, 
ENROLLMENT, AND REVIEW 
DIVISION 1. ELIGIBILITY AND 
MAINTENANCE OF INTEREST LIST 
40 TAC §45.201, §45.202 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.201. Eligibility Criteria for CLASS Program Services and CFC 
Services. 
§45.202. CLASS Interest List. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203083 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 2. ENROLLMENT PROCESS 
40 TAC §§45.211 - 45.218 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.211. Written Offer of CLASS Program Services. 
§45.212. Process for Enrollment of an Individual. 
§45.213. Determination by HHSC of Whether an Individual Meets 
LOC VIII Criteria. 
§45.214. Development of Enrollment IPC. 
§45.215. Development of IPPs. 
§45.216. HHSC's Review of an Enrollment IPC. 
§45.217. CDS Option. 

§45.218. Service Limits. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203084 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 3. REVIEWS 
40 TAC §§45.221 - 45.227 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.221. Annual Review by HHSC of Whether an Individual Meets 
LOC VIII Criteria. 
§45.222. Renewal IPC and Requirement for Authorization to Con-
tinue Services. 
§45.223. Renewal and Revision of an IPC. 
§45.224. Revised IPC and IPP for Services Provided to Prevent Im-
mediate Jeopardy. 
§45.225. Utilization Review of an IPC by HHSC. 
§45.226. Tracking Annual Renewal of an ID/RC Assessment by a 
DSA. 
§45.227. Tracking Annual Renewal of an IPC by a CMA. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203085 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 4. SERVICE BACKUP PLANS 
40 TAC §45.231 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
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adopt rules for the operation and provision of services by the 
health and human services system; Texas Human Resources 
Code §32.021, which authorizes the Executive Commissioner of 
HHSC to adopt rules necessary for the proper and efficient op-
eration of the Medicaid program, including the CLASS Program. 
The repeal affects Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.231. Service Backup Plans. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203086 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER C. RIGHTS AND 
RESPONSIBILITIES OF AN INDIVIDUAL 
40 TAC §45.301, §45.302 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.301. Individual's Right to a Fair Hearing. 
§45.302. Mandatory Participation Requirements of an Individual. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203087 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER D. TRANSFER, DENIAL, 
SUSPENSION, REDUCTION, AND 
TERMINATION OF SERVICES 
40 TAC §§45.401 - 45.410 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.401. Coordination of Transfers. 
§45.402. Denial of a Request for Enrollment into the CLASS Pro-
gram. 
§45.403. Denial of a CLASS Program Service or CFC Service. 
§45.404. Suspension of CLASS Program Services or CFC Services. 
§45.405. Reduction of a CLASS Program Service or CFC Service. 
§45.406. Termination of CLASS Program Services and CFC Services 
With Advance Notice Because of Ineligibility or Leave from the State 
or Because DSAs Cannot Ensure Health and Safety. 
§45.407. Termination of CLASS Program Services and CFC Services 
With Advance Notice Because of Non-compliance With Mandatory 
Participation Requirements. 
§45.408. Termination of CLASS Program Services and CFC Services 
Without Advance Notice. 
§45.409. Termination of CLASS Program Services and CFC Services 
Without Advance Notice Because of Behavior Causing Immediate 
Jeopardy. 
§45.410. Requirement to Submit Fair Hearing Request Summary to 
DADS. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203088 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER E. SUPPORT FAMILY 
SERVICES 
DIVISION 1. INTRODUCTION 
40 TAC §45.503, §45.505 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
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♦ ♦ ♦ 

§45.503. Contracting Requirements. 
§45.505. Eligibility. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203089 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 2. SUPPORT FAMILY AGENCY 
40 TAC §§45.521 - 45.525 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.521. Support Family Agency Functions. 
§45.522. Pre-Placement Activities. 
§45.523. Placement. 
§45.524. Ongoing Support. 
§45.525. Monthly Monitoring. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203090 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 3. SUPPORT FAMILIES 
40 TAC §45.531, §45.533 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 

The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.531. Support Family Requirements. 
§45.533. Support Family Duties. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203091 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER F. ADAPTIVE AIDS AND 
MINOR HOME MODIFICATIONS 
DIVISION 1. ADAPTIVE AIDS 
40 TAC §§45.601 - 45.609 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.601. Items and Services Purchasable as an Adaptive Aid. 
§45.602. Authorization Limit for Adaptive Aids and Amount for Re-
pair and Maintenance. 
§45.603. Requirements For Authorization to Purchase an Adaptive 
Aid Costing Less Than $500. 
§45.604. Requirements For Authorization to Purchase an Adaptive 
Aid Costing $500 or More. 
§45.605. Requirements for Specifications for an Adaptive Aid. 
§45.606. Requirements for Bids of an Adaptive Aid. 
§45.607. Time Frames for Providing Adaptive Aids to Individuals. 
§45.608. Cost Effective Delivery of Adaptive Aid. 
§45.609. Requirements of DSA Following Provision of Adaptive Aid. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203092 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 
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DIVISION 2. MINOR HOME MODIFICATIONS 
40 TAC §§45.611 - 45.619 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.611. Items or Services Purchasable as a Minor Home Modifica-
tion. 
§45.612. Authorization Limit for Minor Home Modifications and 
Amount for Repair and Maintenance. 
§45.613. Requirements for Authorization to Purchase a Minor Home 
Modification. 
§45.614. Requirements for Specifications for a Minor Home Modifi-
cation. 
§45.615. Bid Requirements for a Minor Home Modification. 
§45.616. Inspection of a Minor Home Modification. 
§45.617. Time Frames for Completion of Minor Home Modification. 
§45.618. Repair or Replacement of Minor Home Modification. 
§45.619. Satisfaction of Minor Home Modification. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203093 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

DIVISION 3. CFC ERS 
40 TAC §45.621 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services system; Texas Human Resources 
Code §32.021, which authorizes the Executive Commissioner of 
HHSC to adopt rules necessary for the proper and efficient op-
eration of the Medicaid program, including the CLASS Program. 
The repeal affects Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.621. CFC ERS. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 

TRD-202203094 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER G. ADDITIONAL CMA 
REQUIREMENTS 
40 TAC §§45.701 - 45.709 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.701. CMA Compliance with Rules. 
§45.702. Protection of Individual, Initial and Annual Explanations, 
and Offering Access to Other Services. 
§45.703. Qualifications of CMA Staff Persons. 
§45.704. Training of CMA Staff Persons and Volunteers. 
§45.705. CMA Service Delivery. 
§45.706. CMA Documentation of Services Delivered and Record-
keeping. 
§45.707. CMA: Quality Management Process. 
§45.708. CMA: Reporting Allegations of Abuse, Neglect, or Ex-
ploitation of an Individual. 
§45.709. CMA: Requirements Related to the Abuse, Neglect, and Ex-
ploitation of an Individual. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203095 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER H. ADDITIONAL DSA 
REQUIREMENTS 
40 TAC §§45.801 - 45.811 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
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♦ ♦ ♦ Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.801. DSA Compliance with Rules. 
§45.802. DSA: Protection of Individuals and Annual Explanations. 
§45.803. Qualifications of DSA Staff Persons. 
§45.804. Training of DSA Staff Persons, Service Providers, and Vol-
unteers. 
§45.805. DSA: Service Delivery. 
§45.806. Respite and Dental Treatment. 
§45.807. DSA: Documentation of Services Delivered and Record-
keeping. 
§45.808. Employment Assistance and Supported Employment. 
§45.809. Prohibition of Seclusion. 
§45.810. DSA: Reporting Allegations of Abuse, Neglect, or Exploita-
tion of an Individual. 
§45.811. DSA: Requirements Related to the Abuse, Neglect, and Ex-
ploitation of an Individual. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203097 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

♦ ♦ ♦ 

SUBCHAPTER I. FISCAL MONITORING 
40 TAC §45.902 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services system; Texas Hu-
man Resources Code §32.021, which authorizes the Executive 
Commissioner of HHSC to adopt rules necessary for the proper 
and efficient operation of the Medicaid program, including the 
CLASS Program. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code §32.021. 
§45.902. Financial Errors. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 18, 2022. 
TRD-202203099 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 438-5077 

PART 20. TEXAS WORKFORCE 
COMMISSION 

CHAPTER 850. VOCATIONAL REHABILITA-
TION SERVICES ADMINISTRATIVE RULES 
AND PROCEDURES 
The Texas Workforce Commission (TWC) proposes amend-
ments to the following sections of Chapter 850, relating to 
Vocational Rehabilitation Services Administrative Rules and 
Procedures: 
Subchapter A. Vocational Rehabilitation General Rules, §§850.3 
- 850.5 and §850.11 

Subchapter C. Councils, Board, and Committees, §§850.33 -
850.35 

Subchapter E. Vocational Rehabilitation Services Appeals and 
Hearing Procedures, §§850.60 - 850.62, 850.69, 850.82, and 
850.84 

TWC proposes the following new section to Chapter 850, relating 
to Vocational Rehabilitation Services Administrative Rules and 
Procedures: 
Subchapter A. Vocational Rehabilitation General Rules, §850.7 

TWC proposes the repeal of the following section of Chapter 
850, relating to Vocational Rehabilitation Services Administrative 
Rules and Procedures: 
Subchapter C. Councils, Board, and Committees, §850.32 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

Senate Bill (SB) 208, 84th Texas Legislature, Regular Session 
(2015), added Texas Labor Code, §351.002, which transferred 
the administration of vocational rehabilitation (VR) services from 
the Texas Department of Assistive and Rehabilitative Services 
(DARS) to TWC effective September 1, 2016. The administra-
tive rules relating to the VR Services Program were transferred 
from DARS to TWC and codified under 40 TAC Chapter 850. On 
May 13, 2019, TWC amended Chapter 850 to align the chapter 
with TWC's operation of the VR Services Program. 
The purpose of the proposed amendments to Chapter 850 is to 
address stakeholder comments, clarify existing rules, and im-
prove program service delivery, consistency, and efficiency. 
Texas Government Code, §2001.039 requires that every four 
years each state agency review and consider for readoption, re-
vision, or repeal each rule adopted by that agency. TWC re-
viewed the rules in Chapter 850 and proposes changes to clarify 
the rule language and improve consistency with the Texas Labor 
Code and federal regulations. Those changes are described in 
Part II of this preamble. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

(Note: Minor editorial changes are made that do not change the 
meaning of the rules and, therefore, are not discussed in the 
Explanation of Individual Provisions.) 
SUBCHAPTER A. VOCATIONAL REHABILITATION GENERAL 
RULES 

TWC proposes the following amendments to Subchapter A: 
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§850.3. Definitions 

Section 850.3 is amended to add the definition for "Agency" and 
to revise the term from "counselor" to "vocational rehabilitation 
counselor" for clarification. Throughout Chapter 850, the term 
"counselor" has been updated to "vocational rehabilitation coun-
selor" or "VR counselor." 
§850.4. Opportunities for Citizen Participation 

Section 850.4 is amended to clarify information regarding open 
meetings and add a reference to 40 TAC Chapter 800, Subchap-
ter G, relating to Petition for Adoption of Rules. 
§850.5. Complaints 

Section 850.5 is amended to expand the methods for filing com-
plaints. 
§850.7. Monitoring and Oversight of Vocational Rehabilitation 
Counselor Performance and Decision Making. 
New §850.7 is added to establish an administrative rule for the 
monitoring and oversight of VR counselor performance and de-
cision making in accordance with Texas Labor Code, §352.104, 
Training and Supervision of Counselors. 
§850.11. Qualified Vocational Rehabilitation Counselor 
Section 850.11 is amended to include Vocational Rehabilitation 
Division acronym "VRD" in the references to "management" and 
in place of "division" for clarity. 
Section 850.11(f) is amended to clarify that reimbursement is 
allowed for one GRE exam. 
SUBCHAPTER C. COUNCILS, BOARD, AND COMMITTEES 

TWC proposes the following amendments to Subchapter C: 
§850.32. Definitions 

Section 850.32 is repealed because the section is no longer 
needed. The definition for "Agency" and acronym "RCT" are de-
fined elsewhere in Chapter 850. 
SUBCHAPTER E. VOCATIONAL REHABILITATION SERVICES 
APPEALS AND HEARING PROCEDURES 

TWC proposes the following amendments to Subchapter E: 
§850.60. Scope 

Section 850.60 is amended to remove references to the Busi-
ness Enterprises of Texas (BET) program because the program 
is addressed in 40 TAC Chapter 854; remove Comprehensive 
Rehabilitative Services (CRS) from the scope of services be-
cause CRS falls under Texas Health and Human Services Com-
mission oversight; and add a reference to the Client Assistance 
Program (CAP). 
§850.61. Definitions 

Section 850.61 is amended to remove the definitions of "coun-
selor" and "State Plan" because the terms are defined in §850.3. 
§850.62. Filing a Request for Review 

Section 850.62 is amended to state that the request for a re-
view shall be filed within 180 calendar days from the date of the 
determination and that the CAP can assist and advocate for cus-
tomers during an appeal and informal dispute resolution. 
§850.69. Reasonable Accommodations 

Section 850.69 is amended to clarify that TWC shall bear the 
costs related to providing reasonable accommodations for hear-
ings or proceedings conducted. 
§850.82. Documentary Evidence and Official Notice 

Section 850.82 is amended to remove the reference to 34 Code 
of Federal Regulations (CFR) Part 395 as BET appeals are ad-
dressed in 40 TAC Chapter 854. 
§850.84. Impartial Hearing Officer Decision 

Section 850.84 is amended to remove the references to Texas 
Labor Code, Chapter 355 and 34 CFR Part 395 as BET appeals 
are addressed in 40 TAC Chapter 854. 
PART III. IMPACT STATEMENTS 

Chris Nelson, Chief Financial Officer, determined that for each 
year of the first five years the rules will be in effect, the following 
statements will apply: 
There are no additional estimated costs to the state and to local 
governments expected as a result of enforcing or administering 
the rules. 
There are no estimated cost reductions to the state and to local 
governments as a result of enforcing or administering the rules. 
There are no estimated losses or increases in revenue to the 
state or to local governments as a result of enforcing or admin-
istering the rules. 
There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing 
or administering the rules. 
There are no anticipated economic costs to individuals required 
to comply with the rules. 
There is no anticipated adverse economic impact on small busi-
nesses, microbusinesses, or rural communities as a result of en-
forcing or administering the rules. 
Based on the analyses required by Texas Government Code, 
§2001.024, TWC determined that the requirement to repeal 
or amend a rule, as required by Texas Government Code, 
§2001.0045, does not apply to this rulemaking. 
Takings Impact Assessment 
Under Texas Government Code, §2007.002(5), "taking" means 
a governmental action that affects private real property, in whole 
or in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or the Texas Constitution, Article I, 
§17 or §19, or restricts or limits the owner's right to the property 
that would otherwise exist in the absence of the governmental 
action, and is the producing cause of a reduction of at least 25 
percent in the market value of the affected private real property, 
determined by comparing the market value of the property as 
if the governmental action is not in effect and the market value 
of the property determined as if the governmental action is in ef-
fect. TWC completed a Takings Impact Analysis for the proposed 
rulemaking action under Texas Government Code, §2007.043. 
The primary purpose of this proposed rulemaking action, as dis-
cussed elsewhere in this preamble, is to address stakeholder 
comments, clarify existing rules, and improve program service 
delivery, consistency, and efficiency. 
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The proposed rulemaking action will not create any additional 
burden on private real property or affect private real property in 
a manner that would require compensation to private real prop-
erty owners under the United States Constitution or the Texas 
Constitution. The proposal also will not affect private real prop-
erty in a manner that restricts or limits an owner's right to the 
property that would otherwise exist in the absence of the gov-
ernmental action. Therefore, the proposed rulemaking will not 
cause a taking under Texas Government Code, Chapter 2007. 
Government Growth Impact Statement 
TWC determined that during the first five years the rules will be 
in effect, they: 
--will not create or eliminate a government program; 
--will not require the creation or elimination of employee posi-
tions; 
--will not require an increase or decrease in future legislative ap-
propriations to TWC; 
--will not require an increase or decrease in fees paid to TWC; 
--will not create a new regulation; 
--will not expand, limit, or eliminate an existing regulation; 
--will not change the number of individuals subject to the rules; 
and 

--will not positively or adversely affect the state's economy. 
Economic Impact Statement and Regulatory Flexibility Analysis 

TWC determined that the rules will not have an adverse eco-
nomic impact on small businesses or rural communities, as the 
proposed rules place no requirements on small businesses or 
rural communities. 
Mariana Vega, Director, Labor Market Information, determined 
that there is not a significant negative impact upon employment 
conditions in the state as a result of the rules. 
Cheryl Fuller, Director, Vocational Rehabilitation Division, deter-
mined that for each year of the first five years the rules are in 
effect, the public benefit anticipated as a result of enforcing the 
proposed rules will be to clarify existing rules and improve con-
sistency with the Texas Labor Code and federal regulations. 
TWC hereby certifies that the proposal has been reviewed by 
legal counsel and found to be within TWC's legal authority to 
adopt. 
PART IV. PUBLIC COMMENTS 

Comments on the proposed rules may be submitted to TWCPoli-
cyComments@twc.texas.gov and must be received no later than 
October 3, 2022. 
SUBCHAPTER A. VOCATIONAL 
REHABILITATION GENERAL RULES 
40 TAC §§850.3 - 850.5, 850.7, 850.11 

PART V. STATUTORY AUTHORITY 

The rules are proposed under Texas Labor Code, Chapter 352 
and Texas Human Resources Code, Chapter 111, which provide 
TWC with the authority to adopt, amend, or repeal such rules as 

it deems necessary for the effective administration of vocational 
rehabilitation services. 
The proposed rules affect Texas Human Resources Code, Chap-
ter 111 and Texas Labor Code, Chapter 352. 
§850.3. Definitions. 

The following words and terms, when used in this chapter [subchapter], 
have the following meanings, unless the context clearly indicates oth-
erwise: 

(1) Agency--The unit of state government established un-
der Texas Labor Code, Chapter 301, that is presided over by the Com-
mission and administered by the executive director to operate the in-
tegrated workforce development system and administer the unemploy-
ment compensation insurance program in the State of Texas. The defi-
nition of "Agency" shall apply to all uses of the term in this chapter. 

[(1) Counselor--An Agency employee who is trained to 
provide vocational guidance and counseling and meets the minimum 
qualifications designated in a functional job description.] 

(2) State Plan--The plan for vocational rehabilitation ser-
vices submitted by the Vocational Rehabilitation Division [(VRD)] in 
compliance with Title I of the Rehabilitation Act of 1973, as amended. 

(3) Vocational rehabilitation counselor--An Agency em-
ployee who is trained to provide vocational guidance and counseling 
and meets the minimum qualifications designated in a functional job 
description. 

§850.4. Opportunities for Citizen Participation. 

In addition to other procedures listed in Part 2 of this title (relating to 
Department of Assistive and Rehabilitative Services), individuals with 
disabilities, parents of infants and toddlers with disabilities, and other 
citizens have the opportunity to: 

(1) voice concerns through public representation on 
Agency committees, councils, and boards; 

(2) attend and make public comments at open [public] 
meetings (notices of all open [public] meetings and agenda items are 
published in accordance with the Texas Open Meetings Act [in the 
Texas Register]); 

(3) comment on all proposed rules; and 

(4) submit a petition requesting the adoption of rules 
pursuant to Chapter 800, Subchapter G of this title (relating to Petition 
for Adoption of Rules). 

[(A) All petitions proposing the adoption of Agency 
rules shall be submitted in writing to the Commission. The petition 
must contain the following:] 

[(i) the text of the proposed rule prepared in a man-
ner to indicate the words to be added or deleted from the current text, 
if any;] 

[(ii) a statement of the statutory or other authority 
under which the rule is to be promulgated; and] 

[(iii) the public benefits anticipated as a result of 
adopting the rule or the anticipated implications that could result from 
the failure to adopt the proposed rule.] 

[(B) Agency staff reviews the requests and present rec-
ommendations to the Commission for action.] 

§850.5. Complaints. 
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(a) Complaints may be filed with the Agency either [in writ-
ing] through mail, email [e-mail], phone, [or] facsimile, or by video-
tape for individuals who use sign language to communicate. Com-
plaints should be directed to the customer's local vocational rehabil-
itation [VR] office or may be submitted to the Agency's Customer Re-
lations staff as indicated on the Agency's website [via email to cus-
tomers@twc.state.tx.us]. 

(b) For the purpose of directing complaints to the Agency, the 
Agency may notify customers and service recipients of its name, mail-
ing address, and telephone number by including the information: 

(1) on each registration form, application, or written con-
tract relating to participation in a program that is funded in any part by 
money derived from or through the Agency; 

(2) on a sign that is prominently displayed in the place of 
business of each individual or entity engaging in a program that is 
funded in any part by money derived from or through the Agency; 

(3) in a bill for service provided by an individual or entity 
engaging in a program that is funded in any part by money derived from 
or through the Agency; or 

(4) in other media for dissemination of information as de-
termined by the Agency. 

(c) Ordinarily, the Agency resolves complaints within 60 days. 

§850.7. Monitoring and Oversight of Vocational Rehabilitation 
Counselor Performance and Decision Making. 

(a) The Vocational Rehabilitation Division will provide spe-
cific guidance to vocational rehabilitation (VR) counselors as required 
by Texas Labor Code, §352.104. 

(b) VR counselor supervisors shall ensure that VR counselors 
complete all required and necessary training. 

(c) VR counselor supervisors shall monitor VR counselor per-
formance through case reviews, offer required training, and use other 
tools, as appropriate, to provide guidance and enhance VR counselor 
performance and decision making. 

§850.11. Qualified Vocational Rehabilitation Counselor. 

(a) The Vocational Rehabilitation Division (VRD) helps 
vocational rehabilitation (VR) counselors to meet the Comprehensive 
System of Personnel Development (CSPD) standard, as set forth in 
34 Code of Federal Regulations §361.18, by making funds available 
through the Qualified Vocational Rehabilitation Counselor (QVRC) 
program for the required graduate education except when: 

(1) unforeseen circumstances occur that may restrict or 
prohibit the funding; or 

(2) VRD management discontinues a VR counselor's par-
ticipation in the program in the best interests of VRD [the division]. 

(b) The VRD director or designee must approve QVRC finan-
cial assistance. This financial assistance is contingent on: 

(1) funding; 

(2) VRD management approval; and 

(3) compliance with qualifications for participation. 

(c) Qualifications for participation in the QVRC program re-
quire that VR [vocational rehabilitation] counselors and transition VR 
[vocational rehabilitation] counselors applying for assistance must: 

(1) have completed the initial training year; 

(2) be meeting or exceeding job performance expectations; 

(3) obtain the appropriate approvals to pursue a graduate 
degree or prescribed coursework; 

(4) apply for Rehabilitation Services Administration 
[(RSA)] scholarship and university stipend funding, if applicable; and 

(5) be accepted by the appropriate institution of higher ed-
ucation. 

(d) A VR counselor who meets the CSPD standard is consid-
ered a QVRC [Qualified Vocational Rehabilitation Counselor]. 

(e) A VR counselor is expected to meet the CSPD standard 
within seven years from completion of the initial training year. VRD 
[Divisions] must conduct transcript reviews and/or confirm certifica-
tions to determine compliance with standards or to outline coursework 
to be completed by the VR counselor. 

(f) A VR counselor is expected to pay all costs or expenses: 

(1) associated with the college application, [and] admis-
sion, and [except one] GRE exam (reimbursement of one GRE exam 
is allowed) [fee]; 

(2) related to tuition, fees, and books for any coursework 
that must be repeated because of failure to successfully complete; and 

(3) related to completing work necessary to remove any 
grade of "I" (Incomplete) within three months, unless there are valid 
reasons (for example, serious illness, or university regulations to the 
contrary). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 16, 2022. 
TRD-202203055 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER C. COUNCILS, BOARD, AND 
COMMITTEES 
40 TAC §850.32 

The rule is repealed under Texas Labor Code, Chapter 352 and 
Texas Human Resources Code, Chapter 111, which provide 
TWC with the authority to adopt, amend, or repeal such rules as 
it deems necessary for the effective administration of vocational 
rehabilitation services. 
The proposed repel affects Texas Human Resources Code, 
Chapter 111 and Texas Labor Code, Chapter 352. 
§850.32. Definitions. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 16, 2022. 
TRD-202203056 

47 TexReg 5310 September 2, 2022 Texas Register 

mailto:tomers@twc.state.tx.us


Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 
40 TAC §§850.33 - 850.35 

The rules are proposed under Texas Labor Code, Chapter 352 
and Texas Human Resources Code, Chapter 111, which provide 
TWC with the authority to adopt, amend, or repeal such rules as 
it deems necessary for the effective administration of vocational 
rehabilitation services. 
The proposed rules affect Texas Human Resources Code, Chap-
ter 111 and Texas Labor Code, Chapter 352. 
§850.33. Tasks. 

[Tasks.] The Rehabilitation Council of Texas (RCT) shall: 

(1) review, analyze, and advise the Vocational Rehabilita-
tion Division (VRD) about its [their] performance of responsibilities, 
particularly those relating to: 

(A) eligibility determination (including order of selec-
tion); 

(B) the extent, scope, and effectiveness of services pro-
vided; and 

(C) functions performed by VRD that potentially affect 
the ability of individuals with disabilities to achieve rehabilitation goals 
and objectives; 

(2) advise [the Vocational Rehabilitation Division 
(]VRD[)] and, at its discretion, help prepare the State Plan for 
Vocational Rehabilitation Services; amendments to the plan; and 
applications, reports, needs assessments, and evaluations required; 

(3) to the extent feasible, review and analyze the effective-
ness of, and customer satisfaction with: 

(A) the functions performed by state agencies and other 
public and private entities responsible for performing functions for in-
dividuals with disabilities; and 

(B) vocational rehabilitation services: 

(i) provided, or paid for from funds made available, 
under 29 United States Code (USC) §725, or through other public or 
private sources; and 

(ii) provided by state agencies and other public and 
private entities responsible for providing vocational rehabilitation ser-
vices to individuals with disabilities; and 

(C) the employment outcomes achieved by individuals 
who receive services under 29 USC §725, including the availability 
of health and other employment benefits in connection with those em-
ployment outcomes; 

(4) coordinate with other councils in the state, including the 
State Independent Living Council established under 29 USC §796d; the 
advisory panel established under [§612(a)(20) of] the Individuals with 
Disabilities Education Act, 20 USC §1412(a)(21); the State Council 
on Developmental Disabilities described in 42 USC §15025; the State 
Mental Health Planning Council established under 42 USC §300x-3(a); 
and the state workforce investment board; 

(5) advise VRD and coordinate working relationships be-
tween VRD [the divisions] and the State Independent Living Council 
and centers for independent living within the state; and 

(6) perform other comparable functions consistent with the 
Rehabilitation Act of 1973, as amended, that the RCT determines to be 
appropriate. 

§850.34. Reports. 
The Rehabilitation Council of Texas [RCT] shall: 

(1) prepare and submit an annual report to the governor or 
appropriate state entity and the Commission on the status of vocational 
rehabilitation programs operated within the state, and make the report 
available to the public; and 

(2) submit to the commissioner of the Rehabilitation Ser-
vices Administration, United States Department of Education, peri-
odic reports that the commissioner may reasonably request, and keep 
records that the commissioner finds necessary to verify those reports. 

§850.35. Funding. 
The Rehabilitation Council of Texas [(RCT)] is funded primarily by 
federal funds, and its existence is required in order for the Agency to 
receive and expend federal funds. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 16, 2022. 
TRD-202203057 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER E. VOCATIONAL 
REHABILITATION SERVICES APPEALS 
AND HEARING PROCEDURES 
40 TAC §§850.60 - 850.62, 850.69, 850.82, 850.84 

The rules are proposed under Texas Labor Code, Chapter 352 
and Texas Human Resources Code, Chapter 111, which provide 
TWC with the authority to adopt, amend, or repeal such rules as 
it deems necessary for the effective administration of vocational 
rehabilitation services. 
The proposed rules affect Texas Human Resources Code, Chap-
ter 111 and Texas Labor Code, Chapter 352. 
§850.60. Scope. 

(a) The following statutes and regulations authorize the proce-
dures established by this subchapter [chapter]: 

(1) The Rehabilitation Act of 1973, as amended, 29 United 
States Code [USC] §701 et seq. and regulations of the United States 
[U.S.] Department of Education, Rehabilitation Services Administra-
tion, 34 Code of Federal Regulations (CFR) Part 361, as amended, re-
lating to the State Vocational Rehabilitation Services Program; 

[(2) 34 CFR Part 395, as amended, relating to Vending Fa-
cility Program for the Blind on Federal and Other Property; and] 
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(2) [(3)] 34 CFR Part 367, as amended, relating to the In-
dependent Living Services for Older Individuals Who Are Blind (ILS-
OIB); and[.] 

(3) 34 CFR Part 370, as amended, relating to the Client 
Assistance Program. 

(b) The procedures in this subchapter apply to those determi-
nations made by Agency personnel that affect the provision of voca-
tional rehabilitation (VR) services and ILS-OIB[, independent living 
services for older individuals who are blind, and the Business Enter-
prises of Texas program.] 

(1) Unless the determination concerns the denial, re-
duction, suspension, or termination of VR services or ILS-OIB, 
[independent living services for older individuals who are blind, or 
comprehensive rehabilitation services by the Agency,] it is not subject 
to review under the procedures of this subchapter. 

(2) The following decisions or determinations are not sub-
ject to review under this subchapter: 

(A) Administrative [administrative] decisions that are 
made by Agency supervisors or managers without reference to any spe-
cific applicant or customer and that apply generally to the provision of 
VR services to applicants or customers, including to decisions concern-
ing the assignment of personnel; 

(B) Decisions [decisions], diagnoses, judgments, ac-
tions, or omissions of third-party vendors or service providers; 

(C) Decisions [decisions] concerning the content of an 
applicant's or customer's record of service for which remedies are pro-
vided under 34 CFR §361.38(c)(4) and §361.47(a)(12); and 

(D) Decisions [decisions] allegedly violating any state 
or federal antidiscrimination or civil rights statute (as amended), in-
cluding the provisions of Texas Labor Code, Chapter 21; the Rehabil-
itation Act of 1973, as amended; the Americans with Disabilities Act, 
Section 504[, the Americans with Disabilities Act]; or the Age Dis-
crimination in Employment Act. 

(c) Ineligibility. The following may challenge a determination 
of ineligibility through the procedures of this subchapter [division]: 

(1) Applicants [applicants] who are found not to be eligible 
for VR services; and 

(2) Previously [previously] eligible individuals who have 
been determined no longer eligible for VR services under 34 CFR 
§361.43. 

(d) An individual's decision to seek an informal resolution of 
matters about which the individual is dissatisfied shall not prevent, 
compromise, or delay the individual's access to formal resolution pro-
cedures in this subchapter [division]. 

(e) The Agency shall not suspend, reduce, or terminate VR ser-
vices being provided to an applicant or customer, including evaluation 
and assessment services and the development of an Individualized Plan 
for Employment, pending a resolution of the applicant's or customer's 
appeal by mediation or hearing, unless: 

(1) the applicant or customer requests a suspension, reduc-
tion, or termination of services; or 

(2) the Agency has evidence that the applicant or customer 
obtained the services through misrepresentation, fraud, collusion, or 
criminal conduct. 

§850.61. Definitions. 

The following words and terms, when used in this subchapter, have the 
following meanings unless the context clearly indicates otherwise. The 
use of the singular or plural case is not meant to be limiting unless the 
context clearly indicates otherwise. 

(1) Act--The Rehabilitation Act of 1973 as amended, 29 
United States Code [USC] §701, et seq. 

(2) Appellant--An applicant, eligible individual, autho-
rized representative, or parent who has initiated formal procedures 
under this subchapter. 

(3) Applicant--An individual who submits an application 
for vocational rehabilitation [VR] services in accordance with 34 Code 
of Federal Regulations [CFR] Part 361. 

(4) Authorized representative--An attorney authorized to 
practice law in the State of Texas, or an individual designated by a 
party to represent the party in hearing procedures. The term includes a 
parent or an individual made legally responsible for a child by a court 
of competent jurisdiction. 

[(5) Counselor--An Agency employee who is trained to 
provide vocational guidance and counseling and meets the minimum 
qualifications designated in a functional job description.] 

(5) [(6)] Customer--An applicant or an individual with a 
disability who is receiving vocational rehabilitation [VR] services. 

(6) [(7)] Discovery--The process by which a party, before 
any final hearing on the merits, may obtain evidence and other infor-
mation that is relevant to a claim or defense in the appeal. 

(7) [(8)] Eligible individual--Any individual with a disabil-
ity determined to be eligible to receive vocational rehabilitation [VR] 
services. 

(8) [(9)] Hearing--A formal review conducted under this 
subchapter [chapter]. This term includes prehearing conferences. 

(9) [(10)] Impartial hearing officer (IHO)--An individual 
who is appointed to conduct a hearing under this subchapter [chapter]. 

(10) [(11)] Individualized Plan for Employment--A plan 
developed for each individual determined to be eligible for vocational 
rehabilitation [VR] services, in accordance with 34 Code of Federal 
Regulations [CFR] Part 361. 

(11) [(12)] Parent--The term "parent," whether singular or 
plural, means a minor child's natural or adoptive parent, the spouse of 
the minor child's natural or adoptive parent, the minor child's surrogate 
or foster parent, the spouse of the surrogate or foster parent, or other 
individual made legally responsible for the minor child by a court. 

(12) [(13)] Party--An individual or agency named or ad-
mitted to participate in a formal hearing. 

(13) [(14)] Record--The official record of a hearing, includ-
ing all arguments, briefs, pleadings, motions, intermediate rulings, or-
ders, evidence received or considered, statements of matters officially 
noticed, questions and offers of proof, objections and rulings on objec-
tions, proposed findings of fact, conclusions of law, and IHO [hearing 
officer] decision; any other decision, opinion, or report by the IHO 
[hearing officer] or Commission; and all memoranda or data, including 
customer and applicant files, submitted to or considered by the IHO 
[impartial hearing officer]. 

[(15) State Plan--The plan for VR services submitted by 
the Agency's Vocational Rehabilitation Division in compliance with 
the Act.] 

§850.62. Filing a Request for Review. 
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(a) Any applicant or eligible individual who is dissatisfied with 
a determination made by the Agency, as described in §850.60 of this 
subchapter (relating to Scope), may request, or, if appropriate, may re-
quest through the individual's authorized representative, a review of 
the determination. Although no prescribed form is required to file a re-
quest, preprinted forms for this purpose are available on request within 
the Agency's Office of General Counsel or at any Agency vocational 
rehabilitation [VR] office. 

(b) The request for a review shall be filed within 180 calendar 
days from the date of the determination and shall be filed in writing with 
the hearings coordinator within the Agency's Office of General Coun-
sel. A request shall be considered filed on the day that it is received by 
the hearings coordinator within the Agency's Office of General Coun-
sel. 

[(1) A request shall be considered filed on the day that it 
is received by the hearings coordinator within the Agency's Office of 
General Counsel.] 

[(2) Preprinted forms for this purpose are available on re-
quest from the hearings coordinator within the Agency's Office of Gen-
eral Counsel or any Agency VR office.] 

(c) On receiving a request for review, the hearings coordinator 
within the Agency's Office of General Counsel shall, within five work-
ing days, mail the appellant: 

(1) the name, address, and telephone number of the Client 
Assistance Program established under federal law that can, among 
other things, assist and advocate for customers during an appeal and 
informal dispute resolution; 

(2) the name of the IHO appointed to hear the appeal, and 
the date, time, and place of any prehearing; 

(3) a copy of applicable hearing procedures; and 

(4) notice that the appellant has the right to request media-
tion procedures. 

§850.69. Reasonable Accommodations. 
(a) Any hearing or proceedings conducted under this subchap-

ter shall be held, whenever feasible, by telephone (directly or by relay), 
at a time and place reasonably accessible to the appellant and any wit-
nesses, and convenient for parties. In considering the physical location 
of a hearing or proceeding, the IHO shall consider, among other fac-
tors: 

(1) the suitability of any proposed facilities for a hearing, 
including the ability of the appellant and any witnesses to gain physical 
access to the proceedings and facilities; and 

(2) the comparative distances and times required to travel 
from places of work or residence to a proposed hearing location by 
parties and witnesses. 

(b) The Agency shall, upon reasonable notice, provide the ap-
pellant with readers or interpreters. Reasonable notice shall be con-
sidered to be no fewer than five working days prior to the proceeding, 
unless good cause for a shorter period exists in the judgment of the 
IHO. 

(c) A copy of a transcript prepared during hearing proceedings 
and all notices and documents shall be provided to the appellant in an 
accessible format on request. 

(d) The Agency shall bear the costs related to providing rea-
sonable accommodations for hearings or proceedings conducted under 
this subchapter. 

§850.82. Documentary Evidence and Official Notice. 

(a) Documentary evidence may be received in the form of 
copies or excerpts if the original is not readily available. On request, 
parties shall be given an opportunity to compare the original and the 
copy or excerpt. 

(b) When numerous similar documents that are otherwise ad-
missible are offered into evidence, the IHO may limit the documents 
received to those that are typical and representative. The IHO may also 
require that an abstract of relevant data from the documents be pre-
sented in the form of an exhibit, provided that all parties are given the 
right to examine the documents from which such abstracts were made. 

(c) The following laws, rules, regulations, and policies are of-
ficially noticed: 

(1) The Rehabilitation Act of 1973, as amended, 29 United 
States Code [USC] §701, et seq.; 

(2) United States [U.S.] Department of Education regula-
tions, 34 Code of Federal Regulations [CFR] Parts 361 and[,] 367[, and 
395]; 

(3) The Agency's State Plan for Vocational Rehabilitation 
Services; 

(4) The Agency's Vocational Rehabilitation and[,] In-
dependent Living for Older Individuals Who Are Blind [, and 
Rehabilitation] policy manuals; and 

(5) Texas Administrative Code, Title 40, Part 20, Texas 
Workforce Commission. 

(d) Official notice also may be taken of: 

(1) all facts that are judicially cognizable; and 

(2) generally recognized facts within the area of the 
Agency's specialized knowledge. 

§850.84. Impartial Hearing Officer Decision. 

(a) Within 30 days of the hearing completion date, the IHO 
shall issue a decision that is based on the evidence and consistent 
with the provisions of the approved State Plan [state plan]; the Act, 
as amended; federal vocational rehabilitation regulations, state reg-
ulations, and policies that are consistent with federal requirements, 
and shall provide to the appellant or, if appropriate, the appellant's 
authorized representative, and the Agency's authorized representative 
or the Agency's Office of General Counsel, as appropriate, a full 
written report of the findings of fact, conclusions of law, and any other 
grounds for the decision. 

(b) The hearing completion date is the date upon which the 
IHO receives the transcript of the oral hearing, if any was prepared, 
[of the oral hearing,] or, if no transcript was prepared, [the date of the 
adjournment of] the hearing's adjournment date [hearing]. 

(c) The decision shall address each issue considered by the 
IHO. 

(d) The IHO may prescribe such remedies as are appropriate 
within the scope of, and permitted by, as applicable, Texas Labor Code, 
Chapter 352 [Chapters 352 and 355]; the Act, as amended; the reg-
ulations of the Rehabilitation Services Administration of the United 
States [U.S.] Department of Education, 34 Code of Federal Regula-
tions [CFR] Parts 361 and[,] 365[, and 395]; and the Agency's policies 
and rules. 

(1) The IHO shall not award restitutionary, compensatory, 
or monetary relief, including monetary damages, to any party. 

(2) The IHO shall not prescribe an action affecting the em-
ployment of an Agency employee. 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 16, 2022. 
TRD-202203058 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

CHAPTER 856. VOCATIONAL REHABILITA-
TION SERVICES 
The Texas Workforce Commission (TWC) proposes amend-
ments to the following sections of Chapter 856, relating to 
Vocational Rehabilitation Services: 
Subchapter A. Vocational Rehabilitation Services: Program and 
Purpose, §856.1 and §856.3 

Subchapter B. Eligibility, §§856.20, 856.40, 856.41, 856.45, 
856.50, 856.52, 856.53, and 856.56 

Subchapter C. Provision of Vocational Rehabilitation Services, 
§856.57 

Subchapter D. Customer Participation, §856.59 

Subchapter E. Comparable Benefits, §856.71 

Subchapter G. Criss Cole Rehabilitation Center, §856.84 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

On October 17, 2017, TWC adopted rules under 40 TAC Chap-
ter 856 to align with the integration of TWC, Vocational Reha-
bilitation Services, and Blind Services. Further amendments to 
Chapter 856 were adopted on July 31, 2018, to incorporate the 
Criss Cole Rehabilitation Center. 
The purpose of the proposed amendments to Chapter 856 is to 
address stakeholder comments, clarify existing rules, improve 
consistency with federal regulations, and increase efficiency of 
program operations. 
Texas Government Code, §2001.039 requires that every four 
years each state agency review and consider for readoption, re-
vision, or repeal each rule adopted by that agency. TWC con-
ducted a rule review of Chapter 856 and proposes changes to 
clarify the rule language and improve program services. Those 
changes are described in Part II of this preamble. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

(Note: Minor editorial changes are made that do not change the 
meaning of the rules and, therefore, are not discussed in the 
Explanation of Individual Provisions.) 
SUBCHAPTER A. VOCATIONAL REHABILITATION SER-
VICES: PROGRAM AND PURPOSE 

TWC proposes the following amendments to Subchapter A: 
§856.1. Purpose 

Section 856.1 is amended to add additional language to better 
align with Workforce Innovation and Opportunity Act. 

§856.3. Definitions 

Section 856.3 is amended to add definitions for "academic train-
ing" and "vocational rehabilitation counselor." 
SUBCHAPTER B. ELIGIBILITY 

TWC proposes the following amendments to Subchapter B: 
§856.20. Eligibility 

Section 856.20 is amended to include additional language to bet-
ter align with 34 Code of Federal Regulations (CFR) §361.42. 
§856.40. Provision of Services 

Section 856.40 is amended to rename the section "Provision of 
Goods and Services" to better describe the section's content. 
Section 856.40 is amended to include additional language to bet-
ter align with 34 CFR §361.45. 
§856.41. Comprehensive Assessment 
Section 856.41 is amended to clarify the criteria used for com-
prehensive assessments and to clarify that certain types of as-
sessments are not mandatory but are completed as appropriate 
to identify vocational rehabilitation needs and determine the ser-
vices necessary to meet the customer's employment goal. 
§856.45. Vocational and Other Training Services 

Section 856.45 is amended to clarify that training at a vocational 
or technical school is not required to occur in Texas, to clarify ex-
ceptions for Supplemental Security Income (SSI) or Social Secu-
rity Disability Insurance (SSDI) recipients, and to remove current 
§856.45(c)(9) as this was added in the "academic training" defi-
nition as well as §856.45(e), which precludes the Vocational Re-
habilitation Division from paying tuition and fees to a business, 
technical, or vocational school above the published fees. 
§856.50. Post-Employment Services 

Section 856.50 is amended to better align with 34 CFR 
§361.5(c)(41). 
§856.52. Individualized Plan for Employment 
Section 856.52 is amended to increase efficiency in customer 
notifications. 
§856.53. Customers Determined to Have Achieved Employment 
Outcome 

Section 856.53 is amended to remove §856.53(b) as post-em-
ployment services are covered in §856.50. 
§856.56. Assistive Technology Devices 

Section 856.56 is amended to remove the reference to cost. 
SUBCHAPTER C. PROVISION OF VOCATIONAL REHABILI-
TATION SERVICES 

TWC proposes the following amendments to Subchapter C: 
§856.57. Alternative Purchasing Methods - Rates for Medical 
Services 

Section 856.57 is amended to increase efficiency in the process 
of establishing rates for medical services by adding that TWC's 
executive director or deputy executive director may establish 
the rates annually based on the standards adopted by TWC's 
three-member Commission. Section 856.57 is also amended 
to include the process for providing the notice of the proposed 
schedule of rates for public comment. 
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SUBCHAPTER D. CUSTOMER PARTICIPATION 

TWC proposes the following amendments to Subchapter D: 
§856.59. Purpose of Customer Participation 

Section 856.59 is amended to clarify that customers may need to 
participate in the cost of services based on their financial need 
unless the customer is a recipient of Social Security benefits, 
either SSI or SSDI. 
SUBCHAPTER E. COMPARABLE BENEFITS 

TWC proposes the following amendments to Subchapter E: 
§856.71. Availability of Comparable Services and Benefits 

Section 856.71 is amended to include additional language to bet-
ter align with 34 CFR §361.53(a)(1). 
SUBCHAPTER G. CRISS COLE REHABILITATION CENTER 

TWC proposes the following amendments to Subchapter G: 
§856.84. Initial Eligibility 

Section 856.84 is amended to remove the requirement that a 
customer is a Texas resident. 
PART III. IMPACT STATEMENTS 

Chris Nelson, Chief Financial Officer, determined that for each 
year of the first five years the rules will be in effect, the following 
statements will apply: 
There are no additional estimated costs to the state and to local 
governments expected as a result of enforcing or administering 
the rules. 
There are no estimated cost reductions to the state and to local 
governments as a result of enforcing or administering the rules. 
There are no estimated losses or increases in revenue to the 
state or to local governments as a result of enforcing or admin-
istering the rules. 
There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing 
or administering the rules. 
There are no anticipated economic costs to individuals required 
to comply with the rules. 
There is no anticipated adverse economic impact on small busi-
nesses, microbusinesses, or rural communities as a result of en-
forcing or administering the rules. 
Based on the analyses required by Texas Government Code, 
§2001.024, TWC determined that the requirement to repeal 
or amend a rule, as required by Texas Government Code, 
§2001.0045, does not apply to this rulemaking. 
Takings Impact Assessment 
Under Texas Government Code, §2007.002(5), "taking" means 
a governmental action that affects private real property, in whole 
or in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or the Texas Constitution, Article I, 
§17 or §19, or restricts or limits the owner's right to the property 
that would otherwise exist in the absence of the governmental 
action, and is the producing cause of a reduction of at least 25 
percent in the market value of the affected private real property, 

determined by comparing the market value of the property as 
if the governmental action is not in effect and the market value 
of the property determined as if the governmental action is in ef-
fect. TWC completed a Takings Impact Analysis for the proposed 
rulemaking action under Texas Government Code, §2007.043. 
The primary purpose of this proposed rulemaking action, as dis-
cussed elsewhere in this preamble, is to address stakeholder 
comments, clarify existing rules, improve consistency with fed-
eral regulations, and increase efficiency of program operations. 
The proposed rulemaking action will not create any additional 
burden on private real property or affect private real property in 
a manner that would require compensation to private real prop-
erty owners under the United States Constitution or the Texas 
Constitution. The proposal also will not affect private real prop-
erty in a manner that restricts or limits an owner's right to the 
property that would otherwise exist in the absence of the gov-
ernmental action. Therefore, the proposed rulemaking will not 
cause a taking under Texas Government Code, Chapter 2007. 
Government Growth Impact Statement 
TWC determined that during the first five years the rules will be 
in effect, they: 
--will not create or eliminate a government program; 
--will not require the creation or elimination of employee posi-
tions; 
--will not require an increase or decrease in future legislative ap-
propriations to TWC; 
--will not require an increase or decrease in fees paid to TWC; 
--will not create a new regulation; 
--will not expand, limit, or eliminate an existing regulation; 
--will not change the number of individuals subject to the rules; 
and 

--will not positively or adversely affect the state's economy. 
Economic Impact Statement and Regulatory Flexibility Analysis 

TWC determined that the rules will not have an adverse eco-
nomic impact on small businesses or rural communities, as the 
proposed rules place no requirements on small businesses or 
rural communities. 
Mariana Vega, Director, Labor Market Information, determined 
that there is not a significant negative impact upon employment 
conditions in the state as a result of the rules. 
Cheryl Fuller, Director, Vocational Rehabilitation Division, deter-
mined that for each year of the first five years the rules are in 
effect, the public benefit anticipated as a result of enforcing the 
proposed rules will be to clarify rules, improve consistency with 
federal regulations, and increase efficiency of program opera-
tions. 
TWC hereby certifies that the proposal has been reviewed by 
legal counsel and found to be within TWC's legal authority to 
adopt. 
PART IV. PUBLIC COMMENTS 

Comments on the proposed rules may be submitted to TWCPoli-
cyComments@twc.texas.gov and must be received no later than 
October 3, 2022. 
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SUBCHAPTER A. VOCATIONAL 
REHABILITATION SERVICES: PROGRAM AND 
PURPOSE 
40 TAC §856.1, §856.3 

STATUTORY AUTHORITY 

The rules are proposed under Texas Labor Code, Chapter 352 
and Texas Human Resources Code, Chapter 111, which provide 
TWC with the authority to adopt, amend, or repeal such rules as 
it deems necessary for the effective administration of vocational 
rehabilitation services. 
The proposed rules affect Texas Human Resources Code, Chap-
ter 111, and Texas Labor Code, Chapter 352. 
§856.1. Purpose. 
The Vocational Rehabilitation Services Program is a joint state- and 
federal-funded program administered by the Agency's [Texas Work-
force Commission (TWC),] Vocational Rehabilitation Division (VRD) 
to assess, plan, develop, and provide vocational rehabilitation services 
for eligible individuals with disabilities, consistent with their unique 
strengths, resources, priorities, concerns, abilities, capabilities, inter-
ests, and informed choice so that these individuals can prepare for 
and engage in competitive integrated employment and achieve eco-
nomic self-sufficiency. The Vocational Rehabilitation Services Pro-
gram seeks to empower individuals with disabilities to maximize em-
ployment, economic self-sufficiency, independence, and inclusion in 
and integration into society. In accordance with the Rehabilitation Act 
of 1973, as amended, VRD [the Vocational Rehabilitation Division] is 
the single designated state unit for the Vocational Rehabilitation Ser-
vices Program [VR program]. 

§856.3. Definitions. 
In addition to the definitions contained in Texas Labor Code, §352.001 
and 34 Code of Federal Regulations [CFR] §361.5 [vocational reha-
bilitation], the following words and terms, when used in this chapter, 
shall have the following meanings. 

(1) Academic training--A postsecondary program of orga-
nized instruction or study that may lead to an academic, professional, or 
vocational degree, certificate, or other recognized educational creden-
tial. Academic training does not include continuing education required 
for maintaining certification in a field in which the customer is already 
gainfully employed. 

(2) [(1)] Applicant--An individual who applies to the Voca-
tional Rehabilitation Division [VRD] for vocational rehabilitation ser-
vices. 

(3) [(2)] Blind--An individual having not more than 20/200 
visual acuity in the better eye with correcting lenses or visual acuity 
greater than 20/200 but with a limitation in the field of vision such that 
the widest diameter of the visual field subtends an angle no greater than 
20 degrees. 

(4) [(3)] Customer--An individual with a disability who has 
applied for or is receiving vocational rehabilitation services. 

(5) [(4)] Visually Impaired--A visual acuity of not more 
than 20/70 in the better eye with correcting lenses, or visual acuity 
greater than 20/70 but with a limitation in the field of vision such that 
the widest diameter of the visual field subtends an angle no greater than 
30 degrees. 

(6) Vocational rehabilitation counselor--An Agency em-
ployee who is trained to provide vocational guidance and counseling 

and meets the minimum qualifications designated in a functional job 
description. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 16, 2022. 
TRD-202203060 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER B. ELIGIBILITY 
40 TAC §§856.20, 856.40, 856.41, 856.45, 856.50, 856.52,
856.53, 856.56 

The rules are proposed under Texas Labor Code, Chapter 352 
and Texas Human Resources Code, Chapter 111, which provide 
TWC with the authority to adopt, amend, or repeal such rules as 
it deems necessary for the effective administration of vocational 
rehabilitation services. 
The proposed rules affect Texas Human Resources Code, Chap-
ter 111, and Texas Labor Code, Chapter 352. 
§856.20. Eligibility. 

(a) The Vocational Rehabilitation Division (VRD) bases eligi-
bility for vocational rehabilitation (VR) services on the following re-
quirements only. 

(b) Within 60 days of application, a VR counselor [VRD] 
must: 

(1) determine that the applicant has a physical or mental 
impairment; 

(2) determine that the impairment constitutes or results in 
a substantial impediment to employment for the applicant; 

(3) establish that the applicant requires VR services to 
prepare for, secure [enter], [engage in, or] retain, advance in, or 
regain [gainful] employment that is consistent with the applicant's 
unique strengths, resources, priorities, concerns, abilities, capabilities, 
interests, and informed choice; and 

(4) presume that the applicant is capable of achieving an 
employment outcome[,] unless there is a demonstration by clear and 
convincing evidence in trial work that the applicant is incapable of 
achieving an employment outcome because of the severity of the ap-
plicant's disability. 

(c) Social Security disability recipients and beneficiaries are 
presumed eligible for VR services[,] unless there is a demonstration 
by clear and convincing evidence in trial work that the applicant is 
incapable of achieving an employment outcome because of the severity 
of the applicant's disability. 

(d) Eligibility or ineligibility must be determined no later than 
60 days after the applicant, or the applicant's representative, as appro-
priate, has signed and submitted an application for VR services in ac-
cordance with the provisions of §856.19 of this subchapter (relating to 
Application). 
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(e) Exceptions to the 60-day time frame for determining eligi-
bility or ineligibility may occur only when: 

(1) VRD notifies the applicant that unforeseen circum-
stances beyond the control of VRD preclude it from completing the 
determination in 60 days; 

(2) the applicant, or the applicant's representative, as ap-
propriate, agrees to a specific extension of time; or 

(3) VRD requires further time exploring an applicant's abil-
ities, capabilities, and capacity to perform in work situations through 
trial work. 

(f) Eligibility must be determined before applying Subchapter 
F of this chapter (relating to Methods of Administration of Vocational 
Rehabilitation), if appropriate, [(relating to Methods of Administration 
of Vocational Rehabilitation)] and Subchapter D of this chapter (relat-
ing to Customer Participation). 

§856.40. Provision of Goods and Services. 

(a) The Vocational Rehabilitation Division [VRD], as appro-
priate to the vocational rehabilitation needs of each eligible individual, 
provides goods and services necessary to render a customer employ-
able, subject to certain limitations prescribed in this subchapter and 
Subchapters D and E of this chapter (relating to Customer Participa-
tion; and Comparable Benefits). 

(b) Services are provided only as planned in advance and set 
forth in the customer's individualized plan for employment (IPE). The 
IPE must be designed to achieve a specific employment outcome that 
is selected by the individual consistent with the individual's unique 
strengths, resources, priorities, concerns, abilities, capabilities, inter-
ests, and informed choice. 

§856.41. Comprehensive Assessment. 

(a) After a customer has been determined [found] eligible[,] 
for vocational rehabilitation services, the Vocational Rehabilitation Di-
vision (VRD) conducts assessments using the criteria in subsection (b) 
of this section for vocational rehabilitation needs and, if necessary, re-
habilitation technology needs for each customer in order to develop an 
individualized plan for employment (IPE) that is designed to achieve 
the customer's employment outcome. 

(b) To [If more information is needed to] determine the appro-
priate employment outcome and services required to achieve it, VRD, 
as appropriate in each case, may conduct [conducts] an assessment of 
the customer's unique strengths, resources, priorities, concerns, abili-
ties, capabilities, interests, and needs, including the need for supported 
employment services, in the most integrated setting possible, consis-
tent with the informed choice of the customer. 

(c) The assessment is limited to information that is necessary 
to identify the customer's rehabilitation needs and develop the IPE and 
may, to the extent needed, include: 

(1) an analysis of medical, psychological, vocational, edu-
cational, and other related factors that bear on the customer's imped-
iment to employment and rehabilitation needs. Additional examina-
tions are authorized after services are initiated when conditions arise 
that jeopardize the customer's IPE; 

(2) an analysis of the customer's personality, career inter-
ests, interpersonal skills, intelligence and related functional capacities, 
educational achievement, work experience, vocational aptitudes, per-
sonal and social adjustments, and employment opportunities; 

(3) an appraisal of the customer's patterns of work behav-
ior and services needed to acquire occupational skills and to develop 

work attitudes, work habits, work tolerance, and social and behavioral 
patterns suitable for successful job performance; and 

(4) an assessment, through provision of rehabilitation tech-
nology services, of the customer's capacities to perform in a work en-
vironment, including in an integrated setting, to the maximum extent 
feasible and consistent with the customer's informed choice. 

(d) VRD uses, to the maximum extent possible and appropri-
ate and in accordance with confidentiality requirements, existing in-
formation, including information that is provided by the customer, the 
family of the customer, and education agencies. 

§856.45. Vocational and Other Training Services. 
(a) The Vocational Rehabilitation Division (VRD) purchases 

vocational and other training services for customers who require ad-
ditional knowledge or skills to enter employment consistent with their 
aptitudes and ability, and compatible with their physical or mental im-
pairments. 

(b) VRD purchases vocational and other training services 
through an appropriate facility. These facilities include accredited col-
leges and universities, certified public or private businesses, technical 
and vocational schools, on-the-job training, correspondence course 
training, tutorial training, and community rehabilitation program 
training. 

(c) Academic training in institutions of higher education (uni-
versities, colleges, community or junior colleges, vocational schools, 
technical institutes, or hospital schools of nursing) is subject to the fol-
lowing: 

(1) Academic training in proprietary vocational schools 
and technical institutes must be provided only in schools that are 
licensed or certified by the Agency on the Licensed Career Schools 
and Colleges Directory website, the Eligible Training Provider System 
website, or another regulatory agency, before including the training 
on the individualized plan for employment [certified by the State of 
Texas]. 

(2) No vocational rehabilitation (VR) funds may be used 
to pay for academic training unless VRD and the customer have made 
maximum efforts to secure grant assistance in whole or in part from 
other sources to pay for the training. 

(3) The PELL grant, like any other comparable services 
and benefits, must be applied to the educational process before the ex-
penditure of VRD funds for services under this section. Services must 
not be denied pending receipt of a PELL grant, but must be contingent 
upon the customer's making application if eligible. 

(4) Academic training must be provided through public, 
tax-supported colleges and universities in Texas unless: 

(A) a specific curriculum related to the customer's aca-
demic major is not available at a Texas public institution; 

(B) academic training elsewhere is determined to be 
more economical; or 

(C) academic training elsewhere provides specialized 
services needed by the customer. 

(5) If the customer chooses to obtain academic training at 
a private college or university in Texas or at a college or university out-
side Texas and the provisions in paragraph (4) of this subsection do not 
apply, academic support must be limited to that which the customer 
would receive if he or she attended a state-supported college or uni-
versity in Texas, unless the customer is a recipient of Social Security 
benefits, either Supplemental Security Income (SSI) or Social Security 
Disability Insurance (SSDI). 
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(6) A customer who is blind, does not meet the residency 
requirements of a particular institution, and is not eligible for tuition 
exemption under Texas Education Code, §54.364 may receive VRD 
tuition assistance based on the customer's economic need. Unless the 
customer is a recipient of Social Security benefits, either SSI or SSDI, 
[but the] payments must not exceed the tuition paid for a customer who 
does meet the residency requirements. 

(7) Tuition and fee exemption is an exemption from pay-
ment of tuition and/or required fees normally charged by a state-sup-
ported college or university. Required fees include student services, 
building use, health center use, lab fees, and property deposits not re-
imbursable to the student. Required fees do not include optional fees. 

(8) Any equipment purchased for the customer during aca-
demic training must be needed by the customer to help maintain aca-
demic success so that the customer can meet the employment outcome. 

[(9) Academic training does not include continuing educa-
tion required for maintaining certification in a field in which the cus-
tomer is already gainfully employed.] 

(9) [(10)] Once admitted to academic training: 

(A) the customer must maintain and complete a full-
time course load as defined by the school or educational institution 
[college or university]. This requirement may be waived if: 

(i) the customer is a graduating senior; 

(ii) the customer is an incoming freshman (first two 
semesters or quarters); 

(iii) the customer is a returning adult (first academic 
year only); 

(iv) the customer is in summer school; or 

(v) other extenuating circumstances prevent the cus-
tomer from participating in a full-time course load; and 

(B) the customer is required to meet with the VR coun-
selor at least once each semester, to submit add or drop slips as changes 
occur, and to provide grade slips or transcripts to the VR counselor at 
the end of each semester. 

(d) VRD requires that each customer who is provided with vo-
cational or other training services by VRD apply for financial assistance 
where reasonably available. This assistance can include federal, state, 
or local grants-in-aid and private scholarships where applicable. If the 
customer has not done so before the time of application for vocational 
rehabilitation services, the VR counselor assists the customer in doing 
so. 

[(e) VRD does not pay tuition and fees to a business, technical, 
or vocational school in excess of the published fees.] 

§856.50. Post-Employment Services. 

(a) The Vocational Rehabilitation Division [VRD] may pro-
vide post-employment services to customers [who have been deter-
mined rehabilitated] in order to maintain or strengthen the customer's 
employment. A customer may be considered for post-employment ser-
vices if he or she has an employment-related problem that does not 
entail a complex rehabilitation effort or address a new and distinct sub-
stantial impediment to employment. 

(b) Post-employment services are services that are necessary 
for the customer to maintain, regain, or advance in an employment out-
come that is consistent with the customer's strengths, resources, prior-
ities, concerns, abilities, capabilities, interests, and informed choice. 

[(c) Post-employment services must be related to the previ-
ously planned employment outcome.] 

§856.52. Individualized Plan for Employment. 

(a) The Vocational Rehabilitation Division (VRD) initiates 
and continuously develops an individualized plan for employment 
(IPE) for each individual eligible for vocational rehabilitation (VR) 
services and for each individual being provided such services in trial 
work. All IPEs must be written using the form prescribed by VRD for 
this purpose. 

(b) VRD advises the customer or, the customer's parent, 
guardian, or other representative, as appropriate, of the customer's 
options and all VRD procedures and requirements affecting the de-
velopment and review of an IPE, including the availability of special 
modes of communication. 

(c) The VR counselor and customer or, as appropriate, the 
customer's parent, guardian, or other representative, uses information 
obtained during the assessment to help the customer make informed 
choices about VR [vocational rehabilitation] needs, employment out-
come, intermediate rehabilitation objectives, and the nature and scope 
of VR [vocational rehabilitation] services and the service providers to 
be included in the IPE. 

(d) The VR counselor must provide the customer or, as appro-
priate, the customer's representative, with a copy of the IPE and its 
amendments, in the mode of communication specified by the customer 
or representative. 

(e) All substantive revisions necessary to reflect changes in the 
customer's employment outcome, specific VR [vocational rehabilita-
tion] services, service providers, and the methods used to procure ser-
vices must be incorporated into the customer's IPE. 

(f) The customer may develop all or part of the IPE with assis-
tance from the [VRD] VR counselor, a qualified vocational rehabilita-
tion [VR] counselor not employed by VRD, or another resource outside 
VRD. VRD does not pay for non-VRD assistance with IPE develop-
ment. The IPE is not final until approved by the [VRD] VR counselor. 
A copy of the plan and any amendments are provided to the customer 
or the customer's parent, guardian, or other representative, as appropri-
ate. 

(g) The data used to prepare the IPE must include the informa-
tion necessary to satisfy federal requirements and to adequately docu-
ment the customer's plan of services. Regardless of the approach se-
lected by the customer to develop the IPE, the IPE must, at a minimum, 
contain the following mandatory components: 

(1) a description of the customer's specific employment 
outcome; 

(2) a description of the specific VR [vocational rehabili-
tation] services that are needed to achieve the employment outcome, 
including, as appropriate, the provision of assistive technology devices 
and assistive technology services; personal assistance services, includ-
ing training in the management of those services; and timelines for ini-
tiating the services and for achieving the employment outcome; 

(3) a description of the entity chosen by the customer or, 
as appropriate, the customer's representative, that will provide the VR 
[vocational rehabilitation] services, and the methods used to procure 
the services; 

(4) a description of criteria to evaluate progress toward 
achievement of the employment outcome; 

(5) the terms and conditions of the IPE, including, as ap-
propriate, information describing: 
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(A) VRD responsibilities; and 

(B) customer responsibilities, including: 

(i) the customer's responsibilities related to his or 
her employment outcome; 

(ii) if applicable, the customer's participation in pay-
ing for the costs of the plan; 

(iii) the customer's responsibility to apply for and se-
cure comparable benefits; and 

(iv) the responsibilities of other entities resulting 
from arrangements made under comparable services or benefits; 

(6) for a customer with the most significant disabilities for 
whom an employment outcome in a supported employment setting has 
been determined to be appropriate, information identifying: 

(A) the extended services that the customer needs; and 

(B) the source of extended services or, if the source of 
the extended services cannot be identified at the time that the IPE is 
developed, a description of the basis for a reasonable expectation that 
a source will become available; and 

(7) as determined to be necessary, a statement of projected 
need for post-employment services. 

(h) In developing an IPE for a student with a disability who is 
receiving special education services, VRD must consider the student's 
individualized education program. 

(i) The VR counselor must advise the customer of the cus-
tomer's rights and the means by which the customer may express and 
seek remedy for dissatisfaction with the plan, including the opportu-
nity for an administrative review of VRD action and a fair hearing in 
accordance with the Administrative Procedure Act, Texas Government 
Code, Chapter 2001, and the rules in Chapter 850 of this title (relating 
to Vocational Rehabilitation Services Administrative Rules and Proce-
dures). 

(j) The VR counselor reviews the IPE as often as necessary, but 
on at least an annual basis, at which time the customer or the customer's 
parent, guardian, or other representative, as appropriate, is afforded an 
opportunity to review the plan and, if necessary, jointly redevelop its 
terms. 

(k) The IPE is a joint commitment that must be signed by both 
the VR counselor and the customer. 

(l) VRD may provide only goods and services that are reason-
able and necessary to achieve the employment outcome identified in 
the customer's IPE [customer IPEs]. 

(m) Before suspending, reducing, or terminating any planned 
service in the IPE, VRD shall provide [send written] notification of 
intent to the customer [customer's last known address]. 

(n) VRD must suspend, reduce, or terminate the customer's 
planned services no sooner than 10 working days after [written] notice 
has been provided [mailed] to the customer. 

§856.53. Customers Determined to Have Achieved Employment Out-
come. 

[(a) ] The Vocational Rehabilitation Division [VRD] deter-
mines a customer to have achieved an employment outcome when the 
following requirements are met: 

(1) the provision of services under the customer's 
individualized plan for employment (IPE) has contributed to the 
achievement of the employment outcome; 

(2) the customer has achieved the employment outcome 
that is described in the customer's IPE and that is consistent with the 
customer's strengths, resources, priorities, concerns, abilities, capabil-
ities, interests, and informed choice; 

(3) the employment outcome is in an integrated setting; 

(4) the customer has maintained the employment outcome 
for at least 90 days; and 

(5) the customer and the vocational rehabilitation [VR] 
counselor consider the employment outcome to be satisfactory and 
agree that the customer is performing well on the job. 

[(b) After a customer has been determined to have achieved an 
employment outcome, VRD may provide post-employment services as 
required to maintain, regain, or advance in employment.] 

§856.56. Assistive Technology Devices. 
(a) Assistive technology devices are purchased only after eval-

uation of the customer's need [and the cost]. Simple and less expensive 
alternatives must be considered first. 

(b) The customer must return to the Vocational Rehabilitation 
Division [VRD] any assistive technology device no longer needed for 
training, employment, or pursuit of employment. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 16, 2022. 
TRD-202203061 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER C. PROVISION OF 
VOCATIONAL REHABILITATION SERVICES 
40 TAC §856.57 

The rule is proposed under Texas Labor Code, Chapter 352 
and Texas Human Resources Code, Chapter 111, which provide 
TWC with the authority to adopt, amend, or repeal such rules as 
it deems necessary for the effective administration of vocational 
rehabilitation services. 
The proposed rule affects Texas Human Resources Code, Chap-
ter 111, and Texas Labor Code, Chapter 352. 
§856.57. Alternative Purchasing Methods - Rates for Medical Ser-
vices. 
Under Texas Labor Code, §352.054, this section sets forth the [rule 
adopts] standards governing the determination of rates paid for medical 
services provided by the Agency. The rates determined under these 
standards are reevaluated annually: 

(1) Rates shall be established based on Medicare and Med-
icaid schedules for current procedural terminology. Where Medicare 
and Medicaid schedules are not applicable, rates that represent best 
value shall be established based on factors that include reasonable and 
customary industry standards for each specific service. 

(2) Rates shall be established at a level adequate to ensure 
that enough qualified providers are available to provide assessment 
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♦ ♦ ♦ 

and treatment within a geographic distribution that reflects customer 
or claimant distribution. 

(3) Notification of the proposed schedule of rates shall be 
published in the Texas Register to allow interested persons to present 
comments to the Agency before the rates are established. 

(4) After the reevaluation process is completed in accor-
dance with the requirements in paragraphs (1) and (2) of this section, 
the Agency's executive director or deputy executive director may es-
tablish the rates for medical services. 

(5) [(3)] Exceptions to established rates may be made on 
a case-by-case basis by the Agency's medical director or optometric 
consultant. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 16, 2022. 
TRD-202203062 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER D. CUSTOMER PARTICIPA-
TION 
40 TAC §856.59 

The rule is proposed under Texas Labor Code, Chapter 352 
and Texas Human Resources Code, Chapter 111, which provide 
TWC with the authority to adopt, amend, or repeal such rules as 
it deems necessary for the effective administration of vocational 
rehabilitation services. 
The proposed rule affects Texas Human Resources Code, Chap-
ter 111, and Texas Labor Code, Chapter 352. 
§856.59. Purpose of Customer Participation. 

(a) Establishing customer participation in service costs en-
courages customer commitment to an employment outcome, creates 
a cooperative relationship between the customer and the Vocational 
Rehabilitation Division (VRD), and maximizes VRD's limited funds. 

(b) VRD may require [requires] customers to participate in the 
cost of services based on financial need, unless the customer is a recip-
ient of Social Security benefits, either Supplemental Security Income 
or Social Security Disability Insurance. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 16, 2022. 
TRD-202203063 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER E. COMPARABLE BENEFITS 
40 TAC §856.71 

The rule is proposed under Texas Labor Code, Chapter 352 
and Texas Human Resources Code, Chapter 111, which provide 
TWC with the authority to adopt, amend, or repeal such rules as 
it deems necessary for the effective administration of vocational 
rehabilitation services. 
The proposed rule affects Texas Human Resources Code, Chap-
ter 111, and Texas Labor Code, Chapter 352. 
§856.71. Availability of Comparable Services and Benefits. 

(a) If comparable services or benefits exist under any other 
program and are available to the customer at the time needed to achieve 
the employment outcome in the customer's individualized plan for em-
ployment (IPE), the Vocational Rehabilitation Division (VRD) must 
use those comparable services or benefits to meet, in whole or in part, 
the cost of vocational rehabilitation (VR) services. 

(b) If comparable services or benefits exist under any other 
program, but are not available to the customer at the time necessary 
to satisfy the employment outcome in the consumer's IPE, VRD must 
provide VR services until those comparable services and benefits be-
come available. 

(c) The following services are exempt from determination of 
the availability of comparable services and benefits: 

(1) assessment for determining eligibility and priority for 
services; 

(2) assessment for determining VR needs; 

(3) VR counseling, guidance, and referral services; 

(4) placement services; 

(5) rehabilitation technology services; and 

(6) post-employment services consisting of the services 
listed under paragraphs (1) - (5) of this subsection. 

(d) The requirements of subsection (a) of this section also do 
not apply if such a determination would interrupt or delay: 

(1) the progress of the individual toward achieving the em-
ployment outcome identified in the IPE; 

(2) an immediate job placement; or 

(3) the provision of VR services to any individual who is 
determined to be at extreme medical risk, based on medical evidence 
provided by an appropriate qualified medical professional. 

[(d) The requirements of subsection (a) of this section also do 
not apply if:] 

[(1) determining the availability of comparable services 
and benefits under any other program would delay the provision of 
vocational rehabilitation services to any customer whom VRD has 
determined to be at extreme medical risk, based on medical evidence 
provided by an appropriate qualified medical professional; or] 

[(2) an immediate job placement would be lost because of 
a delay in the provision of comparable services and benefits.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 16, 2022. 
TRD-202203064 

47 TexReg 5320 September 2, 2022 Texas Register 



♦ ♦ ♦ 

Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER G. CRISS COLE 
REHABILITATION CENTER 
40 TAC §856.84 

The rule is proposed under Texas Labor Code, Chapter 352 
and Texas Human Resources Code, Chapter 111, which provide 
TWC with the authority to adopt, amend, or repeal such rules as 
it deems necessary for the effective administration of vocational 
rehabilitation services. 
The proposed rule affects Texas Human Resources Code, Chap-
ter 111, and Texas Labor Code, Chapter 352. 
§856.84. Initial Eligibility. 

(a) To be eligible for vocational rehabilitation (VR) services at 
the Criss Cole Rehabilitation Center (CCRC), an individual must be: 

(1) at least 18 years of age; 

(2) legally blind or deafblind [Deafblind]; 

[(3) a Texas resident;] 

(3) [(4)] a current VR customer; and 

(4) [(5)] referred by a VR counselor for services at CCRC. 

(b) Any individual described in subsection (a) of this section 
shall be subject to a computerized criminal history (CCH) check, and 

the results of the CCH will be evaluated as to the individual's eligibil-
ity for VR services at CCRC. A risk evaluation must be completed if 
the CCH check identifies a criminal history. The Agency [TWC] will 
perform a risk evaluation to include the following factors, but not be 
limited to the: 

(1) severity of the offense; 

(2) time frame of the offense; 

(3) rehabilitation of the customer; and 

(4) parole and community supervision terms. 

(c) A customer [Notwithstanding subsection (a)(3) of this sec-
tion, a non-Texas resident] who is receiving services from an entity 
in another state and who otherwise meets the requirements set out in 
subsections (a) and (b) of this section may be considered for admis-
sion and training on a space-available basis, subject to an agreement 
between the out-of-state entity and the Agency on payment of cost of 
services provided to the individual. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 16, 2022. 
TRD-202203065 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 2, 2022 
For further information, please call: (512) 689-9855 
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	to savings banks; and §96.002(a), authorizing the commis-sion to adopt rules necessary to supervise and regulate Texas-chartered savings banks and to protect public investment in Texas-chartered savings banks. This proposal affects the statutes contained in Finance Code Ti-tle 3, Subtitle C, Savings Banks. §75.1. Application for Savings Bank Charter. §75.2. Publication of Notice of Charter Application. §75.3. Hearing on Charter Application. §75.6. Time of Decision on Charter Application. §75.8. Identificati
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	§75.90. Conversion into a Savings Bank. §75.91. Mutual to Stock Conversion. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 22, 2022. TRD-202203151 Iain A. Berry Deputy General Counsel Department of Savings and Mortgage Lending Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 475-1535 ♦ ♦ ♦ SUBCHAPTER E. CHANGE OF C
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	§75.202. Application Filing Requirements. §75.203. Public Notice of Application. §75.204. Motions for Rehearing. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 22, 2022. TRD-202203153 Iain A. Berry Deputy General Counsel Department of Savings and Mortgage Lending Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 475
	§75.202. Application Filing Requirements. §75.203. Public Notice of Application. §75.204. Motions for Rehearing. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 22, 2022. TRD-202203153 Iain A. Berry Deputy General Counsel Department of Savings and Mortgage Lending Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 475
	§75.202. Application Filing Requirements. §75.203. Public Notice of Application. §75.204. Motions for Rehearing. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 22, 2022. TRD-202203153 Iain A. Berry Deputy General Counsel Department of Savings and Mortgage Lending Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 475




	(i) is a director or officer; (ii) in the case of a limited liability company, is a manager or managing member; (iii) in the case of a partnership, is a general partner; (iv) in the case of a partnership, is a limited partner who, directly or indirectly, either alone or with his or her spouse and the members of their immediate family who are also affiliated persons of the savings bank, owns an interest of 10% or more in the partnership (based on the value of their contribution) or who, directly or indirectl
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	(B) is an officer or director of the company and owns, controls, or has the power to vote 10% or more of any class of voting securities of a company, and no other person owns, controls, or has the power to vote a greater percentage of that class of voting securities; or (C) controls, in any manner, the election of a majority of the directors, trustees, or other persons exercising similar functions of a company. (13) Controlling person--A person having control as de-fined by paragraph (12) of this section. (
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	entity or organization, or if the chairman actually participates in such management. (30) Person--An individual, corporation, a partnership, an association, a joint stock company, a trust, an unincorporated organi-zation, any similar entity, or any combination of the foregoing acting in concert. (31) Recourse--A contract by a borrower or guarantor to repay 100% of all amounts due and owing under the loan. (32) Savings bank--Has the meaning assigned by the Texas Savings Bank Act (Finance Code §91.002). (33) 
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	under the authority of Finance Code: §16.003(c), providing that the department may set the amount of fees, penalties, charges, and revenues as necessary for the purpose of carrying out the functions of the department; and §91.007, requiring the commis-sion to adopt rules setting the amount of fees the commissioner charges, including fees relating to filing an application or other documents. 7 TAC §75.102 is also proposed under the authority of, and to implement, Finance Code: §91.007; §92.051(a)(2); §92.063
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	(C) Certificate of formation or bylaws amendments: $100 per request. (2) Office Locations. (A) Branch office (other than a mobile facility): $1,500. (B) Mobile facility: $500, plus $100 for each location where the mobile facility is to be conducting banking business for pur-poses of §75.132 of this title (relating to Mobile Facility). (C) Relocate home or branch office: $500. (3) Reorganization, merger, consolidation, conversion, or purchase and assumption: (A) For a reorganization, merger, or consolidation
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	(2) Mobile facility: $500 (no additional per-site fee). (3) Relocate home or additional office location: $250. (4) Reorganization, merger, or consolidation: $2,500. (5) Purchase and assumption transactions: $2,000. (c) Reimbursement for Costs. In addition to filing fees estab-lished in subsections (a) and (b) of this section, the applicant must re-imburse the Department for any costs incurred in connection with in-vestigating or conducting a hearing on the application, including travel expenses. (d) Protest
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	DIVISION 2. CHARTER APPLICATIONS AND AMENDMENTS 7 TAC §§75.121 -75.123 Statutory Authority This proposal is made under the authority of Finance Code: §11.302, authorizing the commission to adopt rules applicable to savings banks; and §96.002(a), authorizing the commis-sion to adopt rules necessary to supervise and regulate Texas-chartered savings banks and to protect public investment in Texas-chartered savings banks. 7 TAC §75.121 is also proposed to implement Finance Code: Chapter 92, Subchapter B; §92.20
	DIVISION 2. CHARTER APPLICATIONS AND AMENDMENTS 7 TAC §§75.121 -75.123 Statutory Authority This proposal is made under the authority of Finance Code: §11.302, authorizing the commission to adopt rules applicable to savings banks; and §96.002(a), authorizing the commis-sion to adopt rules necessary to supervise and regulate Texas-chartered savings banks and to protect public investment in Texas-chartered savings banks. 7 TAC §75.121 is also proposed to implement Finance Code: Chapter 92, Subchapter B; §92.20
	DIVISION 2. CHARTER APPLICATIONS AND AMENDMENTS 7 TAC §§75.121 -75.123 Statutory Authority This proposal is made under the authority of Finance Code: §11.302, authorizing the commission to adopt rules applicable to savings banks; and §96.002(a), authorizing the commis-sion to adopt rules necessary to supervise and regulate Texas-chartered savings banks and to protect public investment in Texas-chartered savings banks. 7 TAC §75.121 is also proposed to implement Finance Code: Chapter 92, Subchapter B; §92.20
	(d) Public Notice. A charter application is deemed to be a complete application for purposes of Finance Code §92.057 at the time the Department notifies the applicant that the application is complete and has been accepted for filing as provided by §75.101 of this title (relating to Application Filing Requirements). Upon receipt of such notice, the proposed incorporators must publish a public notice of the charter application as provided by §75.103 of this title (relating to Public Notice of Application), wh
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	leged to be affected, or is otherwise reasonably anticipated to create confusion in the marketplace involving the party alleged to be affected. A person requesting a hearing on a change of name application must al-lege and provide information in support of their request indicating they are a person that might be affected by the proposed name change as pro-vided by this section. The Commissioner will review the request for hearing and determine, in his or her sole discretion, if the person might be affected 
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	(a) Approval Required. A savings bank may not establish a branch office or an additional office as provided by §75.202 of this title (relating to Types of Additional Offices) without prior written approval of the Commissioner. A branch office application is required if a state savings bank would like to establish and operate a courier/messenger service pursuant to §75.202 of this title (relating to Types of Additional Offices). (b) Required Information. The application must provide the following information
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	any right or opportunity by such person to protest or have a hearing on the application under Finance Code §92.063 is deemed to be waived. (h) Hearing. If a hearing is required, the Commissioner will set a hearing on the application within 60 days after the date the protest or request for hearing and the required fee are received. The hearing is governed by the procedural requirements concerning contested cases set forth in Chapter 9 of this title (relating to Rules of Procedure for Contested Case Hearings,
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	(e) Request for a Hearing; Deadline to Protest. A person af-fected by the proposed establishment of a mobile facility may protest or otherwise request a hearing on the mobile facility application, as pro-vided by Finance Code §92.063. Any person affected by the proposed establishment of a mobile facility and desiring to protest the applica-tion or otherwise request a hearing on the application must file a written protest with the Department within 10 days from the date the public no-tice was made as provide
	(e) Request for a Hearing; Deadline to Protest. A person af-fected by the proposed establishment of a mobile facility may protest or otherwise request a hearing on the mobile facility application, as pro-vided by Finance Code §92.063. Any person affected by the proposed establishment of a mobile facility and desiring to protest the applica-tion or otherwise request a hearing on the application must file a written protest with the Department within 10 days from the date the public no-tice was made as provide
	(e) Request for a Hearing; Deadline to Protest. A person af-fected by the proposed establishment of a mobile facility may protest or otherwise request a hearing on the mobile facility application, as pro-vided by Finance Code §92.063. Any person affected by the proposed establishment of a mobile facility and desiring to protest the applica-tion or otherwise request a hearing on the application must file a written protest with the Department within 10 days from the date the public no-tice was made as provide
	(e) Request for a Hearing; Deadline to Protest. A person af-fected by the proposed establishment of a mobile facility may protest or otherwise request a hearing on the mobile facility application, as pro-vided by Finance Code §92.063. Any person affected by the proposed establishment of a mobile facility and desiring to protest the applica-tion or otherwise request a hearing on the application must file a written protest with the Department within 10 days from the date the public no-tice was made as provide





	(4) whether any affiliated parties are involved in transac-tions regarding the purchase, sale, construction, or lease of the new proposed office; (5) evidence of the board's approval of the relocation; and (6) any other information deemed necessary by the Com-missioner. (e) Determination by Commissioner. The Commissioner will not approve the application unless the Commissioner determines from the information furnished with the application, the evidence produced at the hearing, if one is required, and the De
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	DIVISION 4. REORGANIZATION, MERGER, CONSOLIDATION, CONVERSION, PURCHASE, AND ASSUMPTION AND ACQUISITION 7 TAC §§75.141 -75.145 Statutory Authority This proposal is made under the authority of Finance Code: §11.302, authorizing the commission to adopt rules applicable to savings banks; and §96.002(a), authorizing the commis-sion to adopt rules necessary to supervise and regulate Texas-chartered savings banks and to protect public investment in Texas-chartered savings banks. 7 TAC §75.141 is also proposed und
	DIVISION 4. REORGANIZATION, MERGER, CONSOLIDATION, CONVERSION, PURCHASE, AND ASSUMPTION AND ACQUISITION 7 TAC §§75.141 -75.145 Statutory Authority This proposal is made under the authority of Finance Code: §11.302, authorizing the commission to adopt rules applicable to savings banks; and §96.002(a), authorizing the commis-sion to adopt rules necessary to supervise and regulate Texas-chartered savings banks and to protect public investment in Texas-chartered savings banks. 7 TAC §75.141 is also proposed und


	fice of the resulting institution. A true and correct copy of the plan, as adopted, must be filed as part of the application. All documents and their contents must be subscribed and sworn to before a notary. (e) Public Notice. An applicant seeking reorganization, merger, consolidation, conversion, purchase and assumption, or acquisition must publish a public notice of the plan and application as provided by §75.103 of this title (relating to Public Notice of Application), which must be published in each cou
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	(1) the Commissioner has placed one or more of the sav-ings banks involved under voluntary supervisory control or under con-servatorship pursuant to the Texas Savings Bank Act; (2) the Commissioner has determined that one or more of the savings banks involved is in an unsafe condition; or (3) the FDIC has determined, and certified to the Commis-sioner, that the merger of one or more of the institutions involved is necessary to prevent the failure or possible failure of the said institu-tion. (b) For purpose
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	banking agency, a copy of which must be filed with the Commissioner, the savings bank receiving the new charter ceases to exist as a savings bank and will no longer be subject to the jurisdiction of the Commis-sioner. The foregoing notwithstanding, the Commissioner must receive the original charter certificate or a certified affidavit of lost certificate in order to be released from the requirement to pay annual assessments as provided by §75.251 of this title (relating to Annual Assessments.) §75.144. Conv
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	(1) a comprehensive description of the nontransferable subscription rights received each eligible accountholder, including details on oversubscriptions; (2) that the shares of the converting savings bank be offered to persons with subscription rights and management, in that order, and that any remaining shares will be sold either in a public offering through an underwriter or directly by the converting savings bank in a direct community offering; (3) that a direct community offering by the converting sav-in
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	(1) application for conversion; (2) proxy statement; and (3) offering circular. (g) Within 45 days: (1) of the date of the mailing of the subscription form, the subscription rights must be exercised; (2) after the last day of the subscription period, the sale of all shares of capital stock of the converting savings bank to be made under the plan of conversion, including any sale in a public offering or direct community marketing, must be completed. (h) The converting savings bank must pay interest at not le
	(1) application for conversion; (2) proxy statement; and (3) offering circular. (g) Within 45 days: (1) of the date of the mailing of the subscription form, the subscription rights must be exercised; (2) after the last day of the subscription period, the sale of all shares of capital stock of the converting savings bank to be made under the plan of conversion, including any sale in a public offering or direct community marketing, must be completed. (h) The converting savings bank must pay interest at not le
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	(3) received a CRA and compliance rating of satisfactory or above at the savings bank's most recent inspection by the appropriate federal banking agency; (4) is not operating in violation of a regulatory condition or directive imposed by the state or federal banking regulatory agency; and (5) is not operating under a supervisory action of, or a plan for remedial or corrective action imposed by, a state or federal banking agency. §75.152. Expedited Applications. (a) An eligible institution as defined in §75.
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	(a) The Commissioner may deny expedited filing treatment to an otherwise eligible applicant if the Commissioner determines in his or her sole discretion that the proposed transaction involves significant policy, supervisory, or legal issues; is contingent upon other statutory or regulatory approval; results in an entity that is not a financial insti-tution; or involves an entity that is not domiciled in Texas. (b) The Commissioner will provide written notification to the applicant within 15 days after the d
	(a) The Commissioner may deny expedited filing treatment to an otherwise eligible applicant if the Commissioner determines in his or her sole discretion that the proposed transaction involves significant policy, supervisory, or legal issues; is contingent upon other statutory or regulatory approval; results in an entity that is not a financial insti-tution; or involves an entity that is not domiciled in Texas. (b) The Commissioner will provide written notification to the applicant within 15 days after the d
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	rectors, executive officers, or owners of 10% or more of the voting securities of the applicant if the applicant is not an individual. Such filing must contain the following information: (i) name and address; (ii) present principal business activity, occupation, or employment including position and office held and the name, prin-cipal business, and address of any corporation or other organization in which such employment is carried on; (iii) material occupations, positions, offices, or em-ployments previous
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	sons, and any other related person plans to acquire, and the terms of the offer, request, invitation, agreement, or acquisition; (H) a description of any contracts, arrangements, or un-derstandings with respect to any voting security of the savings bank in which the applicant, its affiliates, or any related person is involved; (I) copies of any contracts, agreements, or other docu-ments which the Commissioner determines are relevant to the review of the application; and (J) any other relevant information re
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	held by the savings bank or other demonstration or untrustworthiness of the applicant, affiliates, or affiliated persons which would affect the savings bank has been evidenced; or (G) the applicant is not acting in good faith. §75.162. Notice and Hearing. (a) Public Notice. An applicant timely requesting a hearing on the Commissioner's decision to deny the application must publish a public notice of the application as provided by §75.103 of this title (relating to Public Notice of Application), which must b
	held by the savings bank or other demonstration or untrustworthiness of the applicant, affiliates, or affiliated persons which would affect the savings bank has been evidenced; or (G) the applicant is not acting in good faith. §75.162. Notice and Hearing. (a) Public Notice. An applicant timely requesting a hearing on the Commissioner's decision to deny the application must publish a public notice of the application as provided by §75.103 of this title (relating to Public Notice of Application), which must b



	has other applications on file with the Commissioner, such applications may, at the Commissioner's discretion, be held in abeyance until the change of control application has been disposed of. §75.165. Exempt Transactions. The following transactions are exempt from the application require-ments of this division: (1) control of an insured institution acquired solely as a re-sult of foreclosure on the stock of a savings bank which secures a loan contracted for in good faith, where such loan was made in the or
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	has other applications on file with the Commissioner, such applications may, at the Commissioner's discretion, be held in abeyance until the change of control application has been disposed of. §75.165. Exempt Transactions. The following transactions are exempt from the application require-ments of this division: (1) control of an insured institution acquired solely as a re-sult of foreclosure on the stock of a savings bank which secures a loan contracted for in good faith, where such loan was made in the or

	This proposal affects the statutes contained in Finance Code Ti-tle 3, Subtitle C, Savings Banks. §75.171. Capital Notes and Debentures. (a) Approval Required. No savings bank may issue and sell its capital notes or debentures without the prior written approval of the Commissioner and subject to any conditions the Commissioner may impose with regard to safety and soundness and maintenance of ade-quate financial condition particularly in areas of preservation of capital, quality of earnings, and adequacy of 
	This proposal affects the statutes contained in Finance Code Ti-tle 3, Subtitle C, Savings Banks. §75.171. Capital Notes and Debentures. (a) Approval Required. No savings bank may issue and sell its capital notes or debentures without the prior written approval of the Commissioner and subject to any conditions the Commissioner may impose with regard to safety and soundness and maintenance of ade-quate financial condition particularly in areas of preservation of capital, quality of earnings, and adequacy of 


	tion must include information on the financial condition, ownership, operations, management, and intercompany relations of the holding company and its subsidiaries, and on related matters the Commissioner finds necessary and appropriate. On written request, the Commissioner may, in his or her sole discretion, extend the time within which a hold-ing company is required to register and file the required information. §75.182. Reorganization as a Mutual Holding Company. (a) A savings bank may reorganize as a mu
	tion must include information on the financial condition, ownership, operations, management, and intercompany relations of the holding company and its subsidiaries, and on related matters the Commissioner finds necessary and appropriate. On written request, the Commissioner may, in his or her sole discretion, extend the time within which a hold-ing company is required to register and file the required information. §75.182. Reorganization as a Mutual Holding Company. (a) A savings bank may reorganize as a mu
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	tion must include information on the financial condition, ownership, operations, management, and intercompany relations of the holding company and its subsidiaries, and on related matters the Commissioner finds necessary and appropriate. On written request, the Commissioner may, in his or her sole discretion, extend the time within which a hold-ing company is required to register and file the required information. §75.182. Reorganization as a Mutual Holding Company. (a) A savings bank may reorganize as a mu

	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 22, 2022. TRD-202203165 Iain A. Berry Deputy General Counsel Department of Savings and Mortgage Lending Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 475-1535 ♦ ♦ ♦ DIVISION 9. SUBSIDIARY APPLICATIONS 7 TAC §75.191 Statutory Authority This proposal is made under the


	(b) The Commissioner may approve an investment in a sub-sidiary if the Commissioner finds that: (1) the operation and condition of the savings bank affords no basis for supervisory objection; (2) there are adequate income and reserves to support the proposed investment; (3) the operations of the subsidiary will be clearly distin-guishable from those of the parent savings bank; and (4) the subsidiary is or will be profitably operating within a reasonable period of time or the investment is reasonably project
	(b) The Commissioner may approve an investment in a sub-sidiary if the Commissioner finds that: (1) the operation and condition of the savings bank affords no basis for supervisory objection; (2) there are adequate income and reserves to support the proposed investment; (3) the operations of the subsidiary will be clearly distin-guishable from those of the parent savings bank; and (4) the subsidiary is or will be profitably operating within a reasonable period of time or the investment is reasonably project
	(b) The Commissioner may approve an investment in a sub-sidiary if the Commissioner finds that: (1) the operation and condition of the savings bank affords no basis for supervisory objection; (2) there are adequate income and reserves to support the proposed investment; (3) the operations of the subsidiary will be clearly distin-guishable from those of the parent savings bank; and (4) the subsidiary is or will be profitably operating within a reasonable period of time or the investment is reasonably project
	(b) The Commissioner may approve an investment in a sub-sidiary if the Commissioner finds that: (1) the operation and condition of the savings bank affords no basis for supervisory objection; (2) there are adequate income and reserves to support the proposed investment; (3) the operations of the subsidiary will be clearly distin-guishable from those of the parent savings bank; and (4) the subsidiary is or will be profitably operating within a reasonable period of time or the investment is reasonably project
	(b) The Commissioner may approve an investment in a sub-sidiary if the Commissioner finds that: (1) the operation and condition of the savings bank affords no basis for supervisory objection; (2) there are adequate income and reserves to support the proposed investment; (3) the operations of the subsidiary will be clearly distin-guishable from those of the parent savings bank; and (4) the subsidiary is or will be profitably operating within a reasonable period of time or the investment is reasonably project



	savings bank also means, with the prior written consent of the Com-missioner, separate quarters or facilities to be used by the savings bank for the purpose of performing service functions in the efficient conduct of its business. (c) Notice of Home Office. All offices of a savings bank which are located outside the county of its home office must display a sign which is suitable to advise the public of the type of additional office which is located therein and the location of the home office of such savings
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	(7) Ancillary customer service activities. A savings bank may engage in customer service activities ancillary to its banking func-tions including relating to accessing or using its website or a software application. §75.202. Types of Additional Offices. The following types of additional offices may be established and main-tained by a savings bank: (1) branch offices at which the savings bank may transact any business that could be done in the home office; (2) mobile facilities at which the savings bank may 
	(7) Ancillary customer service activities. A savings bank may engage in customer service activities ancillary to its banking func-tions including relating to accessing or using its website or a software application. §75.202. Types of Additional Offices. The following types of additional offices may be established and main-tained by a savings bank: (1) branch offices at which the savings bank may transact any business that could be done in the home office; (2) mobile facilities at which the savings bank may 
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	Statutory Authority This proposal is made under the authority of Finance Code: §11.302, authorizing the commission to adopt rules applicable to savings banks; and §96.002(a), authorizing the commis-sion to adopt rules necessary to supervise and regulate Texas-chartered savings banks and to protect public investment in Texas-chartered savings banks. 7 TAC §75.221 is also pro-posed under the authority of, and to implement, Finance Code: §92.201; §96.002(a)(3) and (5); and §96.056. 7 TAC §75.222 is also propos
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	The Commissioner, after a determination of value, may order that as-sets in the aggregate, to the extent that such assets have depreciated in value, or to the extent the value of such assets, including loans, are overstated in value for any reason, be charged off, or that a special reserve or reserves equal to such depreciation or overstated value be established in accordance with GAAP. §75.226. Examinations. (a) The Commissioner will examine every state savings bank once in each year, or more frequently if
	The Commissioner, after a determination of value, may order that as-sets in the aggregate, to the extent that such assets have depreciated in value, or to the extent the value of such assets, including loans, are overstated in value for any reason, be charged off, or that a special reserve or reserves equal to such depreciation or overstated value be established in accordance with GAAP. §75.226. Examinations. (a) The Commissioner will examine every state savings bank once in each year, or more frequently if
	The Commissioner, after a determination of value, may order that as-sets in the aggregate, to the extent that such assets have depreciated in value, or to the extent the value of such assets, including loans, are overstated in value for any reason, be charged off, or that a special reserve or reserves equal to such depreciation or overstated value be established in accordance with GAAP. §75.226. Examinations. (a) The Commissioner will examine every state savings bank once in each year, or more frequently if

	to savings banks; and §96.002(a), authorizing the commis-sion to adopt rules necessary to supervise and regulate Texas-chartered savings banks and to protect public investment in Texas-chartered savings banks. 7 TAC §75.231 and §75.232 are proposed under the authority of, and to implement, Finance Code: §92.052(b); §92.053(b); §92.054; §92.102; §92.203; and §96.002(a)(1) and (11). 7 TAC §75.233 is also proposed under the authority of, and to implement, Finance Code: Chapter 96, Subchapter C; and §96.002(a)(
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	continuous or periodic basis from earnings, capital infusions, liability and asset shrinkage, or any combination thereof. A plan that projects no significant improvement in capital until near the end of the waiver or variance period or that does not appear to the Commissioner to be reasonably feasible will not be acceptable. The Commissioner may re-quire modification of the savings bank's plan in order for the institution to receive or to continue to receive such waiver or variance. (b) Progress Reports. An
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	Each holding company and each subsidiary of a holding company is subject to examinations as the Commissioner may prescribe. The hold-ing company must pay the cost of an examination. The confidential-ity provisions of Finance Code §96.356 apply to an examination per-formed in accordance with this section, however, the Commissioner may furnish examination and other reports to any appropriate govern-mental department, agency, or instrumentality of this state, another state, or the United States. For purposes o
	Each holding company and each subsidiary of a holding company is subject to examinations as the Commissioner may prescribe. The hold-ing company must pay the cost of an examination. The confidential-ity provisions of Finance Code §96.356 apply to an examination per-formed in accordance with this section, however, the Commissioner may furnish examination and other reports to any appropriate govern-mental department, agency, or instrumentality of this state, another state, or the United States. For purposes o
	Each holding company and each subsidiary of a holding company is subject to examinations as the Commissioner may prescribe. The hold-ing company must pay the cost of an examination. The confidential-ity provisions of Finance Code §96.356 apply to an examination per-formed in accordance with this section, however, the Commissioner may furnish examination and other reports to any appropriate govern-mental department, agency, or instrumentality of this state, another state, or the United States. For purposes o
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	ing posters, licenses, Community Reinvestment Act notices, etc.) are posted. (B) For customers who are not given privacy notices, the state savings bank must give the required notice when the customer relationship is established. (C) The required notice must be posted on each website of the savings bank that is accessible by the public and either used to conduct banking activities or from which the savings bank advertises to solicit such business. The required notice is deemed to be conspic-uously posted on
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	(4) Interim construction loan--A loan made to finance the improvement of or the building of residential or commercial structures on developed building sites, and may include the acquisition of such developed building sites. This term does not include home improve-ment loans. (5) Manufactured home--A structure, transportable in one or more sections, which in the traveling mode is 8 feet or more in width or and 40 feet or more in length, or when erected on site, is 400 or more square feet, and which is built 
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	(9) loans fully secured by savings accounts owned or oth-erwise pledged for or by the borrower; (10) unsecured loans; and (11) loans which are insured or guaranteed by the United States or any instrumentality thereof. (b) Parity. A savings bank may purchase or commit to pur-chase any loan it could make if it were incorporated and operating as a federal savings bank domiciled in this state, so long as for each such transaction the savings bank complies with all applicable regulations governing such activitie
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	loan is sought, the identity of the security property, and the source of funds which will be used to repay the loan; (2) a statement signed by the borrower or their agent, or a copy of the executed contract, disclosing the actual price at which the security is being purchased by the borrower, if the loan is made for the purpose of financing the purchase of the security for the loan; (3) current financial statements signed by the borrower and all guarantors and/or current documented credit reports disclosing
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	(c) Unsecured Loans. Documentation guidelines for unse-cured loans under this chapter would generally include the documents in subsection (b)(1) and (3) -(7) of this section. (d) Loan documentation which meets the documentation re-quirements of the applicable agency meets the requirements of this sec-tion for any loan of which at least 80% of the principal is guaranteed by the United States or any agency or instrumentality thereof. (e) Closing Agent. A savings bank may designate as escrow agent an attorney 
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	All transactions, including loans, involving officers, directors, affili-ated persons, controlling persons or employees are subject to the re-quirements of Federal Reserve Board Regulations O and W, which sec-tions are hereby incorporated by reference. The Department will mon-itor and enforce compliance with such provisions. §75.307. Letters of Credit. A savings bank may issue letters of credit in accordance with the terms and conditions of the Uniform Commercial Code of the State of Texas and the Uniform C
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	obligated to pay for the securities. The savings bank may employ as custodial agent or trustee a federal home loan bank, a federal reserve bank, a bank the accounts of which are insured by the Federal Deposit Insurance Corporation, any savings and loan association legally exer-cising trust powers and the accounts of which are insured by the Federal Deposit Insurance Corporation, or such other trust company approved in advance by the Commissioner. When employing any of the forego-ing entities as trustee or c
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	other obligations owing the savings bank may be held by a savings bank for no more than 5 years, unless the Commissioner extends in writing the holding period for such property. (e) Subject to subsection (f) of this section, when real estate is acquired in accordance with subsection (d) of this section, a savings bank must substantiate the market value of the real estate by obtaining an appraisal within 90 days of the date of acquisition. An evaluation may be substituted for an appraisal if the recorded boo
	other obligations owing the savings bank may be held by a savings bank for no more than 5 years, unless the Commissioner extends in writing the holding period for such property. (e) Subject to subsection (f) of this section, when real estate is acquired in accordance with subsection (d) of this section, a savings bank must substantiate the market value of the real estate by obtaining an appraisal within 90 days of the date of acquisition. An evaluation may be substituted for an appraisal if the recorded boo
	other obligations owing the savings bank may be held by a savings bank for no more than 5 years, unless the Commissioner extends in writing the holding period for such property. (e) Subject to subsection (f) of this section, when real estate is acquired in accordance with subsection (d) of this section, a savings bank must substantiate the market value of the real estate by obtaining an appraisal within 90 days of the date of acquisition. An evaluation may be substituted for an appraisal if the recorded boo
	other obligations owing the savings bank may be held by a savings bank for no more than 5 years, unless the Commissioner extends in writing the holding period for such property. (e) Subject to subsection (f) of this section, when real estate is acquired in accordance with subsection (d) of this section, a savings bank must substantiate the market value of the real estate by obtaining an appraisal within 90 days of the date of acquisition. An evaluation may be substituted for an appraisal if the recorded boo

	(a) A savings bank may, only after prior written approval of the Commissioner, invest in a subsidiary. (b) Subsequent to obtaining approval for its initial investment and activity, a subsidiary may not engage in additional or substitute activities without the prior written approval of the Commissioner. (c) A savings bank may, with prior written approval of the Commissioner, divest itself of a subsidiary or merge or consolidate the subsidiary with another company if the Commissioner finds that the terms and 
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	(c) A subsidiary may not receive payments on new or estab-lished savings accounts or pay out withdrawals of monies from savings accounts, and may not perform any duties for the savings bank other than those specifically authorized in this section. (d) The savings bank must maintain the originals of all doc-uments relating to the activities of its subsidiaries that do not require prior approval by the Commissioner, which documents must be made available at all times to state and federal supervisory authoriti
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	safety evaluation if an access area or defined parking area for an un-manned teller machine is not controlled by the owner or operator of the machine. (e) Notice. An issuer of access devices must furnish its cus-tomers with a notice of basic safety precautions that each customer should employ while using an unmanned teller machine. The notice must be personally delivered or sent to each customer whose mailing address is in this state, according to records for the account to which the access device relates, 
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	(H) protection against unmanned teller machine fraud, such as a recommendation that the customer promptly review the cus-tomer's monthly statement and compare unmanned teller machine re-ceipts against the statement; (I) protection against Internet fraud, such as a recom-mendation that the customer, if purchasing online with the access de-vice, should end transactions by logging out of websites instead of just closing the web browser; and (J) other recommendations that the issuer reasonably believes are appr
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	posal and the rules as repealed by this proposal are referred to collectively as the "proposed rules." Explanation of and Justification for the Rules The existing rules under 7 TAC Chapter 75, Applications, Chap-ter 76, Miscellaneous, and Chapter 77, Loans, Investments, Savings, and Deposits, implement Finance Code Title 3, Subtitle C, Savings Banks, and affect savings banks regulated by the department. Changes Concerning the Reorganization (Consolidation) of Chapters 75, 76, and 77 into Chapter 75 When vie
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	Pursuant to Finance Code §16.002, the department is a self-directed semi-independent agency and thus not subject to the requirements of Government Code §2001.0045. Government Growth Impact Statement For each of the first five years the proposed rules are in effect, the department has determined the following: (1) the proposed rules do not create or eliminate a government program; (2) im-plementation of the proposed rules does not require the creation of new employee positions; (3) implementation of the prop
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	Texas-chartered savings banks and to protect public investment in Texas-chartered savings banks. This proposal affects the statutes contained in Finance Code Ti-tle 3, Subtitle C, Savings Banks. §76.1. Books and Records. §76.2. Accounting Practices. §76.4. Financial Statements; Annual Reports; Audits. §76.5. Misdescription of Transactions. §76.6. Charging Off or Setting Up Reserves against Bad Debts. §76.7. Examinations. §76.12. Bylaws. The agency certifies that legal counsel has reviewed the pro-posal and 
	Texas-chartered savings banks and to protect public investment in Texas-chartered savings banks. This proposal affects the statutes contained in Finance Code Ti-tle 3, Subtitle C, Savings Banks. §76.1. Books and Records. §76.2. Accounting Practices. §76.4. Financial Statements; Annual Reports; Audits. §76.5. Misdescription of Transactions. §76.6. Charging Off or Setting Up Reserves against Bad Debts. §76.7. Examinations. §76.12. Bylaws. The agency certifies that legal counsel has reviewed the pro-posal and 
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	SUBCHAPTER C. HOLDING COMPANIES 7 TAC §§76.41 -76.47 Statutory Authority This proposal is made under the authority of Finance Code: §11.302, authorizing the commission to adopt rules applicable to savings banks; and §96.002(a), authorizing the commis-sion to adopt rules necessary to supervise and regulate Texas-chartered savings banks and to protect public investment in Texas-chartered savings banks. This proposal affects the statutes contained in Finance Code Ti-tle 3, Subtitle C, Savings Banks. §76.41. Re
	SUBCHAPTER C. HOLDING COMPANIES 7 TAC §§76.41 -76.47 Statutory Authority This proposal is made under the authority of Finance Code: §11.302, authorizing the commission to adopt rules applicable to savings banks; and §96.002(a), authorizing the commis-sion to adopt rules necessary to supervise and regulate Texas-chartered savings banks and to protect public investment in Texas-chartered savings banks. This proposal affects the statutes contained in Finance Code Ti-tle 3, Subtitle C, Savings Banks. §76.41. Re



	§76.103. Fee for Charter Application under 7 TAC §75.36. §76.105. Fee for Conversion into a Savings Bank. §76.106. Fee for Mutual to Stock Conversion. §76.107. Fee for Holding Company Registration. §76.108. Fees for Public Information Requests. §76.109. Fee for Protest Filing. §76.110. Fees Nonrefundable. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 22, 2022.
	§76.103. Fee for Charter Application under 7 TAC §75.36. §76.105. Fee for Conversion into a Savings Bank. §76.106. Fee for Mutual to Stock Conversion. §76.107. Fee for Holding Company Registration. §76.108. Fees for Public Information Requests. §76.109. Fee for Protest Filing. §76.110. Fees Nonrefundable. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 22, 2022.
	Explanation of and Justification for the Rules The existing rules under 7 TAC Chapter 75, Applications, Chap-ter 76, Miscellaneous, and Chapter 77, Loans, Investments, Savings, and Deposits, implement Finance Code Title 3, Subtitle C, Savings Banks, and affect savings banks regulated by the department. Changes Concerning the Reorganization (Consolidation) of Chapters 75, 76, and 77 into Chapter 75 When viewing the department's rules as a whole, it is somewhat difficult to discern which of the chapters affec

	proposed rules will be for the department's rules governing savings banks to be easier to locate by members of the public. Probable Economic Costs to Persons Required to Comply with the Proposed Rules Stephany Trotti, Deputy Commissioner and Director of Thrift Regulation for the department, has determined that for the first five years the proposed rules are in effect there are no substantial economic costs anticipated to persons required to comply with the proposed rules that are directly attributable to th
	proposed rules will be for the department's rules governing savings banks to be easier to locate by members of the public. Probable Economic Costs to Persons Required to Comply with the Proposed Rules Stephany Trotti, Deputy Commissioner and Director of Thrift Regulation for the department, has determined that for the first five years the proposed rules are in effect there are no substantial economic costs anticipated to persons required to comply with the proposed rules that are directly attributable to th
	proposed rules will be for the department's rules governing savings banks to be easier to locate by members of the public. Probable Economic Costs to Persons Required to Comply with the Proposed Rules Stephany Trotti, Deputy Commissioner and Director of Thrift Regulation for the department, has determined that for the first five years the proposed rules are in effect there are no substantial economic costs anticipated to persons required to comply with the proposed rules that are directly attributable to th
	There are no private real property interests affected by the pro-posed rules. As a result, preparation of a takings impact as-sessment as provided by Government Code §2007.043 is not required. Public Comments Written comments regarding the proposed rules may be submit-ted by mail to Iain A. Berry, Deputy General Counsel, at 2601 North Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by email to rules.comments@sml.texas.gov. All comments must be received within 30 days of publication of this proposal. SU
	There are no private real property interests affected by the pro-posed rules. As a result, preparation of a takings impact as-sessment as provided by Government Code §2007.043 is not required. Public Comments Written comments regarding the proposed rules may be submit-ted by mail to Iain A. Berry, Deputy General Counsel, at 2601 North Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by email to rules.comments@sml.texas.gov. All comments must be received within 30 days of publication of this proposal. SU
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	Filed with the Office of the Secretary of State on August 22, 2022. TRD-202203184 Iain A. Berry Deputy General Counsel Department of Savings and Mortgage Lending Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 475-1535 ♦ ♦ ♦ SUBCHAPTER B. SAVINGS AND DEPOSITS 7 TAC §77.115, §77.116 Statutory Authority This proposal is made under the authority of Finance Code: §11.302, authorizing the commission to adopt rules applicable to savings banks; and §96.002(a), author
	Filed with the Office of the Secretary of State on August 22, 2022. TRD-202203184 Iain A. Berry Deputy General Counsel Department of Savings and Mortgage Lending Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 475-1535 ♦ ♦ ♦ SUBCHAPTER B. SAVINGS AND DEPOSITS 7 TAC §77.115, §77.116 Statutory Authority This proposal is made under the authority of Finance Code: §11.302, authorizing the commission to adopt rules applicable to savings banks; and §96.002(a), author
	maintain a surety bond against which the department's commis-sioner (commissioner) may make a claim in the event the res-idential mortgage loan servicer is unable or unwilling to make payment to comply with a final order of the commissioner. Fi-nance Code §158.055(g) authorizes the commission to adopt rules "establishing the terms and conditions of the surety bond and the qualifications of the surety." Existing §79.4 establishes requirements concerning such surety bond, including: (i) that the seal of the s
	maintain a surety bond against which the department's commis-sioner (commissioner) may make a claim in the event the res-idential mortgage loan servicer is unable or unwilling to make payment to comply with a final order of the commissioner. Fi-nance Code §158.055(g) authorizes the commission to adopt rules "establishing the terms and conditions of the surety bond and the qualifications of the surety." Existing §79.4 establishes requirements concerning such surety bond, including: (i) that the seal of the s
	maintain a surety bond against which the department's commis-sioner (commissioner) may make a claim in the event the res-idential mortgage loan servicer is unable or unwilling to make payment to comply with a final order of the commissioner. Fi-nance Code §158.055(g) authorizes the commission to adopt rules "establishing the terms and conditions of the surety bond and the qualifications of the surety." Existing §79.4 establishes requirements concerning such surety bond, including: (i) that the seal of the s
	maintain a surety bond against which the department's commis-sioner (commissioner) may make a claim in the event the res-idential mortgage loan servicer is unable or unwilling to make payment to comply with a final order of the commissioner. Fi-nance Code §158.055(g) authorizes the commission to adopt rules "establishing the terms and conditions of the surety bond and the qualifications of the surety." Existing §79.4 establishes requirements concerning such surety bond, including: (i) that the seal of the s




	dential mortgage loan servicer registration. Specifically, as res-idential mortgage loan servicer registrants completely transition to use of an electronic surety bond, the department's staff in its Licensing section will no longer need to obtain and review evi-dence of the surety bond or continuation certificate during the re-newal process other than ensuring that the amount of the surety bond is adequate. By easing these burdens, the department may reallocate such resources to its other functions, thereby
	dential mortgage loan servicer registration. Specifically, as res-idential mortgage loan servicer registrants completely transition to use of an electronic surety bond, the department's staff in its Licensing section will no longer need to obtain and review evi-dence of the surety bond or continuation certificate during the re-newal process other than ensuring that the amount of the surety bond is adequate. By easing these burdens, the department may reallocate such resources to its other functions, thereby
	dential mortgage loan servicer registration. Specifically, as res-idential mortgage loan servicer registrants completely transition to use of an electronic surety bond, the department's staff in its Licensing section will no longer need to obtain and review evi-dence of the surety bond or continuation certificate during the re-newal process other than ensuring that the amount of the surety bond is adequate. By easing these burdens, the department may reallocate such resources to its other functions, thereby
	economic impact statement and a regulatory flexibility analysis as provided by Government Code §2006.002 are not required. Takings Impact Assessment There are no private real property interests affected by the pro-posed rule. As a result, preparation of a takings impact as-sessment as provided by Government Code §2007.043 is not required. Public Comments Written comments regarding the proposed rules may be submit-ted by mail to Iain A. Berry, Deputy General Counsel, at 2601 North Lamar Blvd., Suite 201, Aus
	economic impact statement and a regulatory flexibility analysis as provided by Government Code §2006.002 are not required. Takings Impact Assessment There are no private real property interests affected by the pro-posed rule. As a result, preparation of a takings impact as-sessment as provided by Government Code §2007.043 is not required. Public Comments Written comments regarding the proposed rules may be submit-ted by mail to Iain A. Berry, Deputy General Counsel, at 2601 North Lamar Blvd., Suite 201, Aus
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	MANAGEMENT COMPANY REGISTRATION AND REGULATION ACT 22 TAC §§159.1, 159.3, 159.52, 159.102, 159.103, 159.105,159.109, 159.201, 159.204 The Texas Appraiser Licensing and Certification Board (TALCB) proposes amendments to 22 TAC §159.1, Definitions; §159.3, Appraisal Management Company Advisory Committee; §159.52, Fees; §159.102, Eligibility for Registration; Ownership; §159.103, Applications; §159.105, Denial of Registration or Renewal of Registration; §159.109, Inactive Status; §159.201, Guidelines for Revoc
	MANAGEMENT COMPANY REGISTRATION AND REGULATION ACT 22 TAC §§159.1, 159.3, 159.52, 159.102, 159.103, 159.105,159.109, 159.201, 159.204 The Texas Appraiser Licensing and Certification Board (TALCB) proposes amendments to 22 TAC §159.1, Definitions; §159.3, Appraisal Management Company Advisory Committee; §159.52, Fees; §159.102, Eligibility for Registration; Ownership; §159.103, Applications; §159.105, Denial of Registration or Renewal of Registration; §159.109, Inactive Status; §159.201, Guidelines for Revoc
	MANAGEMENT COMPANY REGISTRATION AND REGULATION ACT 22 TAC §§159.1, 159.3, 159.52, 159.102, 159.103, 159.105,159.109, 159.201, 159.204 The Texas Appraiser Licensing and Certification Board (TALCB) proposes amendments to 22 TAC §159.1, Definitions; §159.3, Appraisal Management Company Advisory Committee; §159.52, Fees; §159.102, Eligibility for Registration; Ownership; §159.103, Applications; §159.105, Denial of Registration or Renewal of Registration; §159.109, Inactive Status; §159.201, Guidelines for Revoc
	require an increase or decrease in future legislative appropria-tions to the agency; require an increase or decrease in fees paid to the agency; create a new regulation; expand, limit or repeal an existing regulation; and increase the number of individuals subject to the rule's applica-bility. For each year of the first five years the proposed amendments are in effect, there is no anticipated impact on the state's econ-omy. Comments on the proposed amendments may be sub-mitted to Kathleen Santos, General Co
	require an increase or decrease in future legislative appropria-tions to the agency; require an increase or decrease in fees paid to the agency; create a new regulation; expand, limit or repeal an existing regulation; and increase the number of individuals subject to the rule's applica-bility. For each year of the first five years the proposed amendments are in effect, there is no anticipated impact on the state's econ-omy. Comments on the proposed amendments may be sub-mitted to Kathleen Santos, General Co
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	(l) License--The whole or a part of any Board permit, certifi-cate, approval, registration or similar form of permission required by Chapter 1103 or 1104, Texas Occupations Code. (m) License holder--A person licensed or registered by the Board under the AMC Act. (n) Party--The Board and each person named or admitted as a party. (o) Person--Any individual, partnership, corporation, or legal entity. (p) Primary contact--A person who meets the definition of "controlling person" in §1104.003 of the AMC Act and 
	(l) License--The whole or a part of any Board permit, certifi-cate, approval, registration or similar form of permission required by Chapter 1103 or 1104, Texas Occupations Code. (m) License holder--A person licensed or registered by the Board under the AMC Act. (n) Party--The Board and each person named or admitted as a party. (o) Person--Any individual, partnership, corporation, or legal entity. (p) Primary contact--A person who meets the definition of "controlling person" in §1104.003 of the AMC Act and 
	(l) License--The whole or a part of any Board permit, certifi-cate, approval, registration or similar form of permission required by Chapter 1103 or 1104, Texas Occupations Code. (m) License holder--A person licensed or registered by the Board under the AMC Act. (n) Party--The Board and each person named or admitted as a party. (o) Person--Any individual, partnership, corporation, or legal entity. (p) Primary contact--A person who meets the definition of "controlling person" in §1104.003 of the AMC Act and 
	(l) License--The whole or a part of any Board permit, certifi-cate, approval, registration or similar form of permission required by Chapter 1103 or 1104, Texas Occupations Code. (m) License holder--A person licensed or registered by the Board under the AMC Act. (n) Party--The Board and each person named or admitted as a party. (o) Person--Any individual, partnership, corporation, or legal entity. (p) Primary contact--A person who meets the definition of "controlling person" in §1104.003 of the AMC Act and 
	(l) License--The whole or a part of any Board permit, certifi-cate, approval, registration or similar form of permission required by Chapter 1103 or 1104, Texas Occupations Code. (m) License holder--A person licensed or registered by the Board under the AMC Act. (n) Party--The Board and each person named or admitted as a party. (o) Person--Any individual, partnership, corporation, or legal entity. (p) Primary contact--A person who meets the definition of "controlling person" in §1104.003 of the AMC Act and 


	(10) a fee of $50 for evaluation of an owner or primary contact's background history not submitted with an original application or renewal; (11) any fee required by the Department of Information Re-sources for establishing and maintaining online applications or as a sub-scription or convenience fee for use of an online payment system; and (12) a fee in the amount necessary to administer section 1104.052(c) of the AMC Act. (b) Fees must be submitted in U.S. funds payable to the or-der of the Texas Appraiser 
	(10) a fee of $50 for evaluation of an owner or primary contact's background history not submitted with an original application or renewal; (11) any fee required by the Department of Information Re-sources for establishing and maintaining online applications or as a sub-scription or convenience fee for use of an online payment system; and (12) a fee in the amount necessary to administer section 1104.052(c) of the AMC Act. (b) Fees must be submitted in U.S. funds payable to the or-der of the Texas Appraiser 
	(10) a fee of $50 for evaluation of an owner or primary contact's background history not submitted with an original application or renewal; (11) any fee required by the Department of Information Re-sources for establishing and maintaining online applications or as a sub-scription or convenience fee for use of an online payment system; and (12) a fee in the amount necessary to administer section 1104.052(c) of the AMC Act. (b) Fees must be submitted in U.S. funds payable to the or-der of the Texas Appraiser 



	(1) offenses involving fraud or misrepresentation; (2) offenses against real or personal property belonging to another, if committed knowingly or intentionally; (3) offenses against public administration; (4) offenses involving the sale or other disposition of real or personal property belonging to another without authorization of law; (5) offenses involving moral turpitude; and (6) offenses of attempting or conspiring to commit any of the foregoing offenses. (c) In determining whether a criminal offense by
	(1) offenses involving fraud or misrepresentation; (2) offenses against real or personal property belonging to another, if committed knowingly or intentionally; (3) offenses against public administration; (4) offenses involving the sale or other disposition of real or personal property belonging to another without authorization of law; (5) offenses involving moral turpitude; and (6) offenses of attempting or conspiring to commit any of the foregoing offenses. (c) In determining whether a criminal offense by

	good conduct, and is current on the payment of any outstanding court costs, supervision fees, fines, and restitution. (h) A currently incarcerated individual does not possess the required good moral character. (i) The primary contact and each owner of more than 10% of the AMC must consent in writing to a criminal history background check at the time the AMC submits an application for registration or renewal. (j) An applicant must provide information related to whether a[certify it has reviewed each owner of

	or renewing a license to an applicant, any time it is determined that the person applying for, renewing, or holding the license or the AMC's primary contact: (1) disregards or violates a provision of the AMC Act or Board rules; (2) is convicted of a felony; (3) fails to notify the Board not later than the 30th day after the date of the final conviction if the person, in a court of this or another state or in a federal court, has been convicted of or entered a plea of guilty or nolo contendere to a felony or
	or renewing a license to an applicant, any time it is determined that the person applying for, renewing, or holding the license or the AMC's primary contact: (1) disregards or violates a provision of the AMC Act or Board rules; (2) is convicted of a felony; (3) fails to notify the Board not later than the 30th day after the date of the final conviction if the person, in a court of this or another state or in a federal court, has been convicted of or entered a plea of guilty or nolo contendere to a felony or
	or renewing a license to an applicant, any time it is determined that the person applying for, renewing, or holding the license or the AMC's primary contact: (1) disregards or violates a provision of the AMC Act or Board rules; (2) is convicted of a felony; (3) fails to notify the Board not later than the 30th day after the date of the final conviction if the person, in a court of this or another state or in a federal court, has been convicted of or entered a plea of guilty or nolo contendere to a felony or
	(17) knowingly or willfully engages in false or misleading conduct or advertising with respect to client solicitation; (18) uses any title, designation, initial or other insignia or identification that would mislead the public as to that person's creden-tials, qualifications, competency, or ability to provide appraisal man-agement services; (19) requires an appraiser to pay for or reimburse the AMC for a criminal history check; (20) fails to comply with a final order of the Board; or (21) fails to answer al
	(17) knowingly or willfully engages in false or misleading conduct or advertising with respect to client solicitation; (18) uses any title, designation, initial or other insignia or identification that would mislead the public as to that person's creden-tials, qualifications, competency, or ability to provide appraisal man-agement services; (19) requires an appraiser to pay for or reimburse the AMC for a criminal history check; (20) fails to comply with a final order of the Board; or (21) fails to answer al
	(17) knowingly or willfully engages in false or misleading conduct or advertising with respect to client solicitation; (18) uses any title, designation, initial or other insignia or identification that would mislead the public as to that person's creden-tials, qualifications, competency, or ability to provide appraisal man-agement services; (19) requires an appraiser to pay for or reimburse the AMC for a criminal history check; (20) fails to comply with a final order of the Board; or (21) fails to answer al



	(A) Fraud; (B) Identity theft; (C) Unlicensed activity; (D) Ethical violations; (E) Violations of appraiser independence; or (F) Other conduct determined by the Board that poses a significant risk of public harm; and (2) were done: (A) with knowledge; (B) deliberately; (C) willfully; or (D) with gross negligence. (c) If the staff determines at any time that the complaint is not within the Board's jurisdiction, or that no violation exists, the complaint will be dismissed with no further processing. The Board
	(A) Fraud; (B) Identity theft; (C) Unlicensed activity; (D) Ethical violations; (E) Violations of appraiser independence; or (F) Other conduct determined by the Board that poses a significant risk of public harm; and (2) were done: (A) with knowledge; (B) deliberately; (C) willfully; or (D) with gross negligence. (c) If the staff determines at any time that the complaint is not within the Board's jurisdiction, or that no violation exists, the complaint will be dismissed with no further processing. The Board
	(A) Fraud; (B) Identity theft; (C) Unlicensed activity; (D) Ethical violations; (E) Violations of appraiser independence; or (F) Other conduct determined by the Board that poses a significant risk of public harm; and (2) were done: (A) with knowledge; (B) deliberately; (C) willfully; or (D) with gross negligence. (c) If the staff determines at any time that the complaint is not within the Board's jurisdiction, or that no violation exists, the complaint will be dismissed with no further processing. The Board
	(A) Fraud; (B) Identity theft; (C) Unlicensed activity; (D) Ethical violations; (E) Violations of appraiser independence; or (F) Other conduct determined by the Board that poses a significant risk of public harm; and (2) were done: (A) with knowledge; (B) deliberately; (C) willfully; or (D) with gross negligence. (c) If the staff determines at any time that the complaint is not within the Board's jurisdiction, or that no violation exists, the complaint will be dismissed with no further processing. The Board



	(3) A narrative response to the complaint, addressing each and every item in the complaint; (4) A list of any and all persons known to the Respondent to have actual knowledge of any of the matters made the subject of the complaint and, if in the Respondent's possession, contact information; (5) Any documentation that supports Respondent's posi-tion that was not in the original documentation, as long as it is con-spicuously labeled as additional documentation and kept separate from the original documentation
	(3) A narrative response to the complaint, addressing each and every item in the complaint; (4) A list of any and all persons known to the Respondent to have actual knowledge of any of the matters made the subject of the complaint and, if in the Respondent's possession, contact information; (5) Any documentation that supports Respondent's posi-tion that was not in the original documentation, as long as it is con-spicuously labeled as additional documentation and kept separate from the original documentation
	(3) A narrative response to the complaint, addressing each and every item in the complaint; (4) A list of any and all persons known to the Respondent to have actual knowledge of any of the matters made the subject of the complaint and, if in the Respondent's possession, contact information; (5) Any documentation that supports Respondent's posi-tion that was not in the original documentation, as long as it is con-spicuously labeled as additional documentation and kept separate from the original documentation



	(F) "Serious deficiencies" is defined as violations of the Act, Board rules or USPAP which do call into question the qualification of the AMC for licensure in Texas; (G) "Remedial measures" include training, auditing, or any combination thereof; and (H) The terms of a contingent dismissal agreement will be in writing and agreed to by all parties. Staff may dismiss the com-plaint with a non-disciplinary warning upon written agreement that the Respondent will complete all remedial measures within the agreed-u
	(F) "Serious deficiencies" is defined as violations of the Act, Board rules or USPAP which do call into question the qualification of the AMC for licensure in Texas; (G) "Remedial measures" include training, auditing, or any combination thereof; and (H) The terms of a contingent dismissal agreement will be in writing and agreed to by all parties. Staff may dismiss the com-plaint with a non-disciplinary warning upon written agreement that the Respondent will complete all remedial measures within the agreed-u
	(F) "Serious deficiencies" is defined as violations of the Act, Board rules or USPAP which do call into question the qualification of the AMC for licensure in Texas; (G) "Remedial measures" include training, auditing, or any combination thereof; and (H) The terms of a contingent dismissal agreement will be in writing and agreed to by all parties. Staff may dismiss the com-plaint with a non-disciplinary warning upon written agreement that the Respondent will complete all remedial measures within the agreed-u
	(F) "Serious deficiencies" is defined as violations of the Act, Board rules or USPAP which do call into question the qualification of the AMC for licensure in Texas; (G) "Remedial measures" include training, auditing, or any combination thereof; and (H) The terms of a contingent dismissal agreement will be in writing and agreed to by all parties. Staff may dismiss the com-plaint with a non-disciplinary warning upon written agreement that the Respondent will complete all remedial measures within the agreed-u
	(F) "Serious deficiencies" is defined as violations of the Act, Board rules or USPAP which do call into question the qualification of the AMC for licensure in Texas; (G) "Remedial measures" include training, auditing, or any combination thereof; and (H) The terms of a contingent dismissal agreement will be in writing and agreed to by all parties. Staff may dismiss the com-plaint with a non-disciplinary warning upon written agreement that the Respondent will complete all remedial measures within the agreed-u


	(I) Whether Respondent acknowledged or admitted to violations and cooperated with the Board's investigation prior to any contested case hearing; (J) The business operating history of the AMC, includ-ing: (i) The size of the AMC's appraiser panel; (ii) The length of time Respondent has been licensed as an AMC in Texas; (iii) The length of time the AMC has been conduct-ing business operations, in any jurisdiction; (iv) The nature and extent of any remedial measures and sanctions the Respondent had received re
	(I) Whether Respondent acknowledged or admitted to violations and cooperated with the Board's investigation prior to any contested case hearing; (J) The business operating history of the AMC, includ-ing: (i) The size of the AMC's appraiser panel; (ii) The length of time Respondent has been licensed as an AMC in Texas; (iii) The length of time the AMC has been conduct-ing business operations, in any jurisdiction; (iv) The nature and extent of any remedial measures and sanctions the Respondent had received re
	(I) Whether Respondent acknowledged or admitted to violations and cooperated with the Board's investigation prior to any contested case hearing; (J) The business operating history of the AMC, includ-ing: (i) The size of the AMC's appraiser panel; (ii) The length of time Respondent has been licensed as an AMC in Texas; (iii) The length of time the AMC has been conduct-ing business operations, in any jurisdiction; (iv) The nature and extent of any remedial measures and sanctions the Respondent had received re



	ligence will result in a final order which imposes one or more of the following: (i) A period of suspension; (ii) A revocation; (iii) Remedial measures; (iv) Required adoption and implementation of writ-ten, preventative policies or procedures; (v) A probationary period with provisions for mon-itoring the AMC; (vi) Monitoring and/or preapproval of AMC panel removals for a specified period of time; (vii) Monitoring and/or preapproval of the licensed activities of the AMC for a specified time period or until 
	(vi) Monitoring and/or preapproval of AMC panel removals for a specified period of time; (vii) Monitoring and/or preapproval of the licensed activities of the AMC for a specified time period or until specified con-ditions are satisfied; (viii) Minimum of $2,500 in administrative penal-ties per act or omission which constitutes a violation(s) of AMC Act, Board rules, or USPAP; each day of a continuing violation is a separate violation. (F) 2nd Time Discipline Level 3--violations of the AMC Act, Board rules, 

	(ii) A revocation; (iii) Remedial measures; (iv) Required adoption and implementation of writ-ten, preventative policies or procedures; (v) A probationary period with provisions for mon-itoring the AMC; (vi) Monitoring and/or preapproval of AMC panel removals for a specified period of time; (vii) Monitoring and/or preapproval of the licensed activities of the AMC for a specified time period or until specified con-ditions are satisfied; (viii) Minimum of $4,000 in administrative penal-ties per act or omissio
	(ii) A revocation; (iii) Remedial measures; (iv) Required adoption and implementation of writ-ten, preventative policies or procedures; (v) A probationary period with provisions for mon-itoring the AMC; (vi) Monitoring and/or preapproval of AMC panel removals for a specified period of time; (vii) Monitoring and/or preapproval of the licensed activities of the AMC for a specified time period or until specified con-ditions are satisfied; (viii) Minimum of $4,000 in administrative penal-ties per act or omissio
	(ii) A revocation; (iii) Remedial measures; (iv) Required adoption and implementation of writ-ten, preventative policies or procedures; (v) A probationary period with provisions for mon-itoring the AMC; (vi) Monitoring and/or preapproval of AMC panel removals for a specified period of time; (vii) Monitoring and/or preapproval of the licensed activities of the AMC for a specified time period or until specified con-ditions are satisfied; (viii) Minimum of $4,000 in administrative penal-ties per act or omissio
	(o) Agreed resolutions of complaint matters pursuant to Texas Occupations Code §1104.2081[§1104.208(a)(3)] must be signed by: (1) The Board Chair or if the Board Chair is unavailable or must recuse him or herself, the Board Chair's designee, whom shall be (in priority order) the Board Vice Chair, the Board Secretary, or another Board member; (2) Respondent; (3) A representative of the TALCB [Standards and En-forcement Services] Division; and (4) The Commissioner or his or her designee. The agency certifies 
	(o) Agreed resolutions of complaint matters pursuant to Texas Occupations Code §1104.2081[§1104.208(a)(3)] must be signed by: (1) The Board Chair or if the Board Chair is unavailable or must recuse him or herself, the Board Chair's designee, whom shall be (in priority order) the Board Vice Chair, the Board Secretary, or another Board member; (2) Respondent; (3) A representative of the TALCB [Standards and En-forcement Services] Division; and (4) The Commissioner or his or her designee. The agency certifies 
	(o) Agreed resolutions of complaint matters pursuant to Texas Occupations Code §1104.2081[§1104.208(a)(3)] must be signed by: (1) The Board Chair or if the Board Chair is unavailable or must recuse him or herself, the Board Chair's designee, whom shall be (in priority order) the Board Vice Chair, the Board Secretary, or another Board member; (2) Respondent; (3) A representative of the TALCB [Standards and En-forcement Services] Division; and (4) The Commissioner or his or her designee. The agency certifies 




	(FSR) within five (5) business days of a request from the Insti-tute. If the grant recipient fails to provide the requested infor-mation, the Institute may disapprove the FSR. Currently, CPRIT permits a grant recipient 21 days to respond to a request regard-ing FSR supporting documentation. Changing the response time to 5 business days will expedite review of FSR supporting doc-umentation. The proposed amendments to §§703.10(c)(11), 703.15(b)(3), and 703.26(b) update outdated references to Uniform Grant Man
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	with all federal and state laws regarding the conduct of the Cancer Re-search or Prevention project; (7) Terms related to the Standards established by the Over-sight Committee in Chapter 701 of this title (relating to Policies and Procedures) to ensure that Grant Recipients, to the extent reasonably possible, demonstrate good faith effort to purchase goods and services for the Grant Award project from suppliers in this state and from his-torically underutilized businesses as defined by Chapter 2161, Texas G
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	(17) A statement specifying the agreed effective date of the Grant Contract and the period in which the Grant Award funds must be spent. If the effective date specified in the Grant Contract is different from the date the Grant Contract is signed by both parties, then the effective date shall control; (18) A statement providing for reimbursement with Grant Award funds of expenses made prior to the effective date of the Grant Contract at the discretion of the Institute. Pre-contract reimbursement shall be ma
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	one-half of the Grant Award available and not yet expended that are dedicated to the research that is the subject of the Grant Award. (1) The Grant Recipient's written certification of Matching Funds, as described in this section, shall be included in the Grant Con-tract. (2) A Grant Recipient of a multiyear Grant Award may cer-tify Matching Funds on a year-by-year basis for the amount of Award Funds to be distributed for the Project Year based upon the Approved Budget. (3) A Grant Recipient receiving multi
	(4) Non-governmental funds, including private funds, foundation grants, gifts and donations; (5) Unrecovered Indirect Costs not to exceed ten percent (10%) of the Grant Award amount, subject to the following conditions: (A) These costs are not otherwise charged against the Grant Award as the five percent (5%) indirect funds amount allowed un-der §703.12(c) of this chapter (relating to Limitation on Use of Funds); (B) The Grant Recipient must have a documented fed-eral indirect cost rate or an indirect cost 
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	(2) The Institute will not review or approve the Grant Re-cipient's Matching Funds form until the Grant Recipient submits the form and all required documentation. (h) If the Grant Recipient failed to expend Matching Funds equal to one-half of the actual amount of Grant Award funds distributed to the Grant Recipient for the same Project Year the Institute shall: (1) Carry forward and add to the Matching Fund require-ment for the next Project Year the dollar amount equal to the deficiency between the actual a
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	(k) If a deadline set by this rule falls on a Saturday, Sunday, or federal holiday as designated by the U.S. Office of Personnel Manage-ment, the required filing may be submitted on the next business day. The Institute will not consider a required filing delinquent if the Grant Recipient complies with this subsection. §703.15. Financial Policies Applicable to Grant Awards. (a) The Grant Recipient is responsible for managing the day-to-day operations of the activities supported by the Grant Award and is acco

	(A) The Grant Recipient must submit the written expla-nation with any supporting documentation at the time that the Grant Recipient files its current Financial Status Report. (B) The Institute shall consider the explanation and may approve reimbursement for the otherwise eligible expense. The Insti-tute's decision whether to reimburse the expense is final. (3) All expenditures must be supported with appropriate documentation showing that the costs were incurred and paid. A Grant Recipient that is a public o
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	the reporting period also applies to Grant Recipients that have received advancement of Grant Award funds. (1) For purposes of this rule, the "Financial Status Report due date" is ninety (90) days following the end of the state fiscal quarter. (2) The Chief Executive Officer may approve a Grant Re-cipient's request to defer submission of the reimbursement request for the current fiscal quarter until the next fiscal quarter if, on or before the original Financial Status Report due date, the Grant Recipient s

	after the effective date of the Grant Contract, the Chief Program Officer may approve additional time for the Grant Recipient to prepare and submit the outstanding Financial Status Report(s). The approval shall be in writing and maintained in the Grants Management System. The Chief Program Officer's approval may cover more than one Financial Status Report and more than one fiscal quarter. (5) In order to receive disbursement of grant funds, the most recently due Financial Status Report must be approved by t
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	or services that benefit another Grant Award or benefit a period prior to the Grant Contract effective date or after the termination of the Grant Contract. (e) Grant Award funds shall not be used to reimburse unallow-able expenses, including, but not limited to: (1) Bad debt, such as losses arising from uncollectible ac-counts and other claims and related costs. (2) Contributions to a contingency reserve or any similar provision for unforeseen events. (3) Contributions and donations made to any individual o


	(A) For exceptional circumstances, the Institute's Chief Executive Office may grant an exception to allow payment of Grant Award funds if the Grant Recipient notifies the Institute prior to finaliz-ing the subcontract. The Chief Executive Officer must notify the Over-sight Committee in writing of the decision to allow reimbursement for the otherwise unallowable expense. (B) Nothing herein is intended to supersede a Grant Re-cipient's internal policies, to the extent that such policies are stricter. (16) Fun
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	New Subchapter A, Definitions, Description of Services, and Ex-cluded Services Proposed new §259.5, Definitions, defines terms used in the new chapter. The proposed rule is different from the current rule regarding definitions because the proposed rule includes definitions of "agency foster home," "enrollment IPP," "hospital," "inpatient chemical dependency treatment facility," "inperson or in-person," "institution for mental diseases," "mental health facil-ity," "renewal IPP," "residential child-care facil
	New Subchapter A, Definitions, Description of Services, and Ex-cluded Services Proposed new §259.5, Definitions, defines terms used in the new chapter. The proposed rule is different from the current rule regarding definitions because the proposed rule includes definitions of "agency foster home," "enrollment IPP," "hospital," "inpatient chemical dependency treatment facility," "inperson or in-person," "institution for mental diseases," "mental health facil-ity," "renewal IPP," "residential child-care facil
	New Subchapter A, Definitions, Description of Services, and Ex-cluded Services Proposed new §259.5, Definitions, defines terms used in the new chapter. The proposed rule is different from the current rule regarding definitions because the proposed rule includes definitions of "agency foster home," "enrollment IPP," "hospital," "inpatient chemical dependency treatment facility," "inperson or in-person," "institution for mental diseases," "mental health facil-ity," "renewal IPP," "residential child-care facil
	rule provides that the individual's name is added back using the date of the request as the interest list date. The reason for this change is to remove an incentive for an individual to repeatedly decline a written offer of CLASS Program services. New Division 2, Enrollment Process, Person-Centered Service Planning, and Requirements for Service Settings Proposed new §259.55, Written Offer of CLASS Program Ser-vices, describes the process for offering an individual enroll-ment and what the individual or lega
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	Proposed new §259.69, HHSC's Review of a Proposed Enroll-ment IPC, describes HHSC's process for reviewing a proposed enrollment IPC. Proposed new §259.71, CDS Option, requires a case manager to inform an individual and LAR or actively involved person of the consumer directed services (CDS) option and the CLASS Program services and CFC services available through the CDS option. The proposed rule also provides that if an individual chooses to receive a service through the CDS option, a case manager must perfo
	a written electronic tracking system that alerts the DSA to activi-ties that must occur for the DSA to timely submit documentation to HHSC. Proposed new §259.87, Tracking Annual Renewal of an IPC by a CMA, requires a CMA to have written policies and procedures to ensure compliance with §259.79(g)(2)(A), relating to Renewal and Revision of an IPC, and that include a written electronic tracking system that alerts the CMA to activities that must oc-cur for the CMA to timely submit documentation to HHSC. New Di
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	Proposed new §259.165, Termination of CLASS Program Ser-vices and CFC Services Without Advance Notice for Reasons Other Than Behavior Causing Immediate Jeopardy, describes the basis and process for HHSC to terminate an individual's CLASS Program services and CFC services without advance notice for reasons other than behavior causing immediate jeop-ardy. Proposed new §259.167, Termination of CLASS Program Ser-vices and CFC Services Without Advance Notice Because of Behavior Causing Immediate Jeopardy, descri
	Proposed new §259.165, Termination of CLASS Program Ser-vices and CFC Services Without Advance Notice for Reasons Other Than Behavior Causing Immediate Jeopardy, describes the basis and process for HHSC to terminate an individual's CLASS Program services and CFC services without advance notice for reasons other than behavior causing immediate jeop-ardy. Proposed new §259.167, Termination of CLASS Program Ser-vices and CFC Services Without Advance Notice Because of Behavior Causing Immediate Jeopardy, descri
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	New Division 1, Adaptive Aids Proposed new §259.251, Items and Services Purchasable as an Adaptive Aid, describes the adaptive aids that may be purchased or leased in the CLASS Program and requires that an adaptive aid be the exclusive property of the individual for whom it is pro-vided. Proposed new §259.253, Authorization Limit for Adaptive Aids and Amount for Repair and Maintenance, describes the maxi-mum amount HHSC will approve for adaptive aids and require-ments related to requesting authorization for

	Proposed new §259.277, Requirements for Specifications for a Minor Home Modification, describes the process a DSA must follow to obtain specifications from a person who has experience in constructing home modifications. Proposed new §259.279, Bid Requirements for a Minor Home Modification, requires a DSA to obtain bids for a minor home modification that costs $1000 or more and describes the process to obtain the bids. Proposed new §259.281, Inspection of a Minor Home Modifica-tion, describes DSA requirement
	ing a limitation on the number of individuals assigned to a case manager; a requirement that a case manager have a monthly in-person or telephone contact with an individual, LAR, or other persons acting on behalf of the individual; a requirement for a sufficient number of case managers to provide case manage-ment; and a requirement to assist an individual who may need cognitive rehabilitation therapy. Proposed new §259.313, CMA: Documentation of Services De-livered and Recordkeeping, describes the requireme
	ing a limitation on the number of individuals assigned to a case manager; a requirement that a case manager have a monthly in-person or telephone contact with an individual, LAR, or other persons acting on behalf of the individual; a requirement for a sufficient number of case managers to provide case manage-ment; and a requirement to assist an individual who may need cognitive rehabilitation therapy. Proposed new §259.313, CMA: Documentation of Services De-livered and Recordkeeping, describes the requireme


	provision of cognitive rehabilitation therapy and the required ac-tivities when the DSA accepts or declines an individual's request to receive certain services outside the DSA's catchment area. Proposed new §259.360, Providing Physical Therapy, Occupa-tional Therapy, and Speech and Language Pathology as a Tele-health Service, allows a service provider of PT, OT, or speech and language pathology to provide PT, OT, or speech and lan-guage pathology to an individual as a telehealth service unless the service i
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	Proposed new §259.451, Exceptions to Certain Requirements During Declaration of Disaster, provides that HHSC may al-low program providers to use one or more of the exceptions described in the rule while an executive order or proclamation declaring a state of disaster under Texas Government Code §418.014 is in effect. The rule provides that HHSC notifies program providers if it allows an exception to be used and the date an allowed exception must no longer be used. The proposed rule also defines "disaster ar
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	web-based Introductory Training on the person-centered plan-ning process because the training is based on a federal regula-tion. HHSC has no regulatory flexibility in achieving the goals of the federal program. LOCAL EMPLOYMENT IMPACT The proposed rules will not affect a local economy. COSTS TO REGULATED PERSONS Texas Government Code §2001.0045 does not apply to these rules because the rules are necessary to receive a source of federal funds or comply with federal law. PUBLIC BENEFIT AND COSTS Stephanie Ste
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	indicate "Comments on Proposed Rule 21R133" in the subject line. SUBCHAPTER A. DEFINITIONS, DESCRIPTION OF SERVICES, AND EXCLUDED SERVICES 26 TAC §§259.5, 259.7, 259.9 STATUTORY AUTHORITY The new sections are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agencies, and Texas Human Resources Code §32.021, which authorizes the Exec-utive Commissioner of HHSC to
	indicate "Comments on Proposed Rule 21R133" in the subject line. SUBCHAPTER A. DEFINITIONS, DESCRIPTION OF SERVICES, AND EXCLUDED SERVICES 26 TAC §§259.5, 259.7, 259.9 STATUTORY AUTHORITY The new sections are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agencies, and Texas Human Resources Code §32.021, which authorizes the Exec-utive Commissioner of HHSC to


	(6) Adaptive behavior screening assessment--A standard-ized assessment used to determine an individual's adaptive behavior level, and conducted using the current version of one of the following assessment instruments: (A) American Association of Intellectual and Develop-mental Disabilities (AAIDD) Adaptive Behavior Scales (ABS); (B) Inventory for Client and Agency Planning (ICAP); (C) Scales of Independent Behavior; or (D) Vineland Adaptive Behavior Scales. (7) ADLs--Activities of daily living. Basic person
	(6) Adaptive behavior screening assessment--A standard-ized assessment used to determine an individual's adaptive behavior level, and conducted using the current version of one of the following assessment instruments: (A) American Association of Intellectual and Develop-mental Disabilities (AAIDD) Adaptive Behavior Scales (ABS); (B) Inventory for Client and Agency Planning (ICAP); (C) Scales of Independent Behavior; or (D) Vineland Adaptive Behavior Scales. (7) ADLs--Activities of daily living. Basic person
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	(D) monitoring and evaluating the effectiveness of the behavior support plan; (E) modifying, as necessary, the behavior support plan based on monitoring and evaluating the plan's effectiveness; and (F) counseling and educating an individual, family members, or other persons involved in the individual's care about the techniques to use in assisting the individual to control challenging or socially unacceptable behaviors. (18) Business day--Any day except a Saturday, a Sun-day, or a national or state holiday 
	(D) monitoring and evaluating the effectiveness of the behavior support plan; (E) modifying, as necessary, the behavior support plan based on monitoring and evaluating the plan's effectiveness; and (F) counseling and educating an individual, family members, or other persons involved in the individual's care about the techniques to use in assisting the individual to control challenging or socially unacceptable behaviors. (18) Business day--Any day except a Saturday, a Sun-day, or a national or state holiday 
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	(i) personal assistance services, which provides as-sistance to an individual in performing ADLs and instrumental activi-ties of daily living (IADLs) based on the individual's person-centered service plan, including: (I) non-skilled assistance with the performance of the ADLs and IADLs; (II) household chores necessary to maintain the home in a clean, sanitary, and safe environment; (III) escort services, which consist of accompa-nying and assisting an individual to access services or activities in the commu
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	(B) includes reinforcing, strengthening, or reestablish-ing previously learned patterns of behavior, or establishing new pat-terns of cognitive activity or compensatory mechanisms for impaired neurological systems. (36) Competitive employment--Employment that pays an individual at least the minimum wage if the individual is not self-em-ployed. (37) Continued family services--A CLASS Program ser-vice described in §259.217 of this chapter (relating to Support Family Duties) provided to an individual who: (A) 
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	(ii) routine preventative dental treatments, which are examinations, x-rays, cleanings, sealants, oral prophylaxes, and topical fluoride applications; (iii) therapeutic dental treatments, which include fillings, scaling, extractions, crowns, pulp therapy for permanent and primary teeth; restoration of carious permanent and primary teeth; maintenance of space; and limited provision of removable prostheses when masticatory function is impaired, when an existing prosthesis is unserviceable, or when aesthetic c
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	(51) FMSA--Financial management services agency. An entity, as defined in 40 TAC §41.103, that provides FMS. (52) Former military member--A person who served in the United States Army, Navy, Air Force, Marine Corps, Coast Guard, or Space Force: (A) who declared and maintained Texas as the person's state of legal residence in the manner provided by the applicable mili-tary branch while on active duty; and (B) who was killed in action or died while in service, or whose active duty otherwise ended. (53) Functi
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	(IV) money management; (V) community integration; (VI) use of adaptive equipment; (VII) self-administration of medication; (VIII) reinforce any therapeutic goal of the indi-vidual; (IX) provide transportation to the individual; and (X) protect the individual's health, safety and se-curity; (ii) interacting in person or by telephone with an in-dividual or an involved person regarding an incident that directly af-fects the individual's health or safety; and (iii) performing one of the following activities tha
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	(59) Hospital--A public or private institution that is li-censed or is exempt from licensure in accordance with THSC Chapters 13, 241, 261, or 552. (60) IADLs--Instrumental activities of daily living. Activ-ities related to living independently in the community, including meal planning and preparation; managing finances; shopping for food, cloth-ing, and other essential items; performing essential household chores; communicating by phone or other media; and traveling around and par-ticipating in the communi
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	(73) IPC period--The effective period of an enrollment IPC and a renewal IPC as follows: (A) for an enrollment IPC, the period of time from the effective date of the enrollment IPC, as described in §259.65(g) of this chapter (relating to Development of an Enrollment IPC), through the last calendar day of the 11th month after the month in which enrollment occurred; and (B) for a renewal IPC, a 12-month period of time start-ing on the effective date of the renewal IPC, as described in §259.77(b) of this chapt
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	as the member's state of legal residence in the manner provided by the applicable military branch. (88) Minor home modifications--A CLASS Program ser-vice that: (A) makes a physical adaptation to an individual's resi-dence that: (i) is necessary to address the individual's specific needs; and (ii) enables the individual to function with greater independence in the individual's residence or to control his or her en-vironment; and (B) meets one of the following criteria: (i) is included on the list of minor h
	as the member's state of legal residence in the manner provided by the applicable military branch. (88) Minor home modifications--A CLASS Program ser-vice that: (A) makes a physical adaptation to an individual's resi-dence that: (i) is necessary to address the individual's specific needs; and (ii) enables the individual to function with greater independence in the individual's residence or to control his or her en-vironment; and (B) meets one of the following criteria: (i) is included on the list of minor h


	(E) a hospital; (F) a mental health facility; (G) an inpatient chemical dependency treatment facil-ity; (H) a residential facility operated by the Texas Work-force Commission; (I) a residential facility operated by the Texas Juvenile Justice Department; (J) a jail; or (K) a prison. (96) PAS/HAB plan--Personal Assistance Services/Habil-itation Plan. A written plan developed by an individual's service plan-ning team and documented on the HHSC Personal Assistance Services (PAS)/Habilitation Plan form that desc
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	the date prevocational services begin. Prevocational services prepare an individual for competitive employment and consist of: (A) assessment of vocational skills an individual needs to develop or improve upon; (B) individual and group instruction regarding barriers to employment; (C) training in skills: (i) that are not job-task oriented; (ii) that are related to goals identified in the individ-ual's IPP for prevocational services; (iii) that are essential to obtaining and retaining competitive employment,
	the date prevocational services begin. Prevocational services prepare an individual for competitive employment and consist of: (A) assessment of vocational skills an individual needs to develop or improve upon; (B) individual and group instruction regarding barriers to employment; (C) training in skills: (i) that are not job-task oriented; (ii) that are related to goals identified in the individ-ual's IPP for prevocational services; (iii) that are essential to obtaining and retaining competitive employment,
	the date prevocational services begin. Prevocational services prepare an individual for competitive employment and consist of: (A) assessment of vocational skills an individual needs to develop or improve upon; (B) individual and group instruction regarding barriers to employment; (C) training in skills: (i) that are not job-task oriented; (ii) that are related to goals identified in the individ-ual's IPP for prevocational services; (iii) that are essential to obtaining and retaining competitive employment,



	(D) results in substantial functional limitation in at least three of the following areas of major life activity: (i) self-care; (ii) understanding and use of language; (iii) learning; (iv) mobility; (v) self-direction; and (vi) capacity for independent living. (110) Relative--A person related to another person within the fourth degree of consanguinity or within the second degree of affinity. A more detailed explanation of this term is included in the Community Living Assistance and Support Services Provide
	(D) results in substantial functional limitation in at least three of the following areas of major life activity: (i) self-care; (ii) understanding and use of language; (iii) learning; (iv) mobility; (v) self-direction; and (vi) capacity for independent living. (110) Relative--A person related to another person within the fourth degree of consanguinity or within the second degree of affinity. A more detailed explanation of this term is included in the Community Living Assistance and Support Services Provide
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	(III) ambulation and mobility; (IV) money management; (V) community integration; (VI) use of adaptive equipment; (VII) self-administration of medication; (VIII) reinforce any therapeutic goal of the indi-vidual; (IX) provide transportation to the individual; and (X) protect the individual's health, safety, and se-curity; (ii) interacting in person or by telephone with an in-dividual or an involved person regarding an incident that directly af-fects the individual's health or safety; and (iii) performing one
	(III) ambulation and mobility; (IV) money management; (V) community integration; (VI) use of adaptive equipment; (VII) self-administration of medication; (VIII) reinforce any therapeutic goal of the indi-vidual; (IX) provide transportation to the individual; and (X) protect the individual's health, safety, and se-curity; (ii) interacting in person or by telephone with an in-dividual or an involved person regarding an incident that directly af-fects the individual's health or safety; and (iii) performing one


	(F) a person selected by the DSA, with the approval of the individual and LAR, who is: (i) professionally qualified by certification or licen-sure and has special training and experience in the diagnosis and habil-itation of persons with the individual's related condition; or (ii) directly involved in the delivery of services and supports to the individual. (120) Service provider--A person who is an employee or contractor of a DSA who provides a direct service. (121) Sexual abuse--Any of the following: (A) 
	(F) a person selected by the DSA, with the approval of the individual and LAR, who is: (i) professionally qualified by certification or licen-sure and has special training and experience in the diagnosis and habil-itation of persons with the individual's related condition; or (ii) directly involved in the delivery of services and supports to the individual. (120) Service provider--A person who is an employee or contractor of a DSA who provides a direct service. (121) Sexual abuse--Any of the following: (A) 
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	(F) a person selected by the DSA, with the approval of the individual and LAR, who is: (i) professionally qualified by certification or licen-sure and has special training and experience in the diagnosis and habil-itation of persons with the individual's related condition; or (ii) directly involved in the delivery of services and supports to the individual. (120) Service provider--A person who is an employee or contractor of a DSA who provides a direct service. (121) Sexual abuse--Any of the following: (A) 



	personal, social, and vocational skills, but does not include a commu-nity-based facility owned by HHSC. (130) Store and forward technology--This term has the meaning set forth in Texas Occupations Code §111.001(2). (131) Support consultation--A CLASS Program service that is defined in 40 TAC §41.103 and may be provided to an individual who chooses to participate in the CDS option. (132) Support family services--A CLASS Program service that is described in §259.217 of this chapter and is provided to an in-d
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	(i) harass, intimidate, humiliate, or degrade an indi-vidual; or (ii) threaten an individual with physical or emo-tional harm; and (B) that: (i) results in observable distress or harm to the indi-vidual; or (ii) is of such a serious nature that a reasonable per-son would consider it harmful or a cause of distress. (144) Videoconferencing--An interactive, two-way audio and video communication: (A) used to conduct a meeting between two or more per-sons who are in different locations; and (B) that conforms to 
	(i) harass, intimidate, humiliate, or degrade an indi-vidual; or (ii) threaten an individual with physical or emo-tional harm; and (B) that: (i) results in observable distress or harm to the indi-vidual; or (ii) is of such a serious nature that a reasonable per-son would consider it harmful or a cause of distress. (144) Videoconferencing--An interactive, two-way audio and video communication: (A) used to conduct a meeting between two or more per-sons who are in different locations; and (B) that conforms to 
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	(A) in-home respite; and (B) out-of-home respite; (16) speech and language pathology; (17) specialized licensed vocational nursing; (18) specialized registered nursing; (19) specialized therapies, which consist of: (A) aquatic therapy; (B) hippotherapy; (C) massage therapy; (D) music therapy; (E) recreational therapy; and (F) therapeutic horseback riding; (20) support family services; (21) continued family services; (22) employment assistance; (23) supported employment; (24) TAS; and (25) if the individual'
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	(3) is not receiving support family services or continued family services. (c) To be eligible for a CFC service under this chapter, an in-dividual receiving MAO Medicaid must, in addition to meeting the eligibility criteria described in subsection (b) of this section, receive a CLASS Program service at least monthly, as required by 42 CFR §441.510(d). §259.53. CLASS Interest List. (a) HHSC maintains an interest list that contains the names of individuals interested in receiving CLASS Program services. (b) A
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	(2) At the request of the individual or LAR, HHSC changes the CLASS interest list date to the MDCP interest list date if the indi-vidual's MDCP interest list date is earlier than the individual's CLASS interest list date. (g) HHSC removes an individual's name from the CLASS in-terest list if: (1) the individual or LAR requests in writing that the in-dividual's name be removed from the CLASS interest list, unless the individual is under 22 years of age and residing in a nursing facility; (2) the individual m
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	The new sections are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agencies, and Texas Human Resources Code §32.021, which authorizes the Exec-utive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program. The new sections affect Texas Government Code §531.0055 and Texas Human Resources Code §32.021. §259.
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	(4) optimizes the individual's initiative, autonomy, and in-dependence in making life choices, including choices regarding daily activities, physical environment, and with whom to interact. (b) Except as provided in subsection (c) of this section, a pro-gram provider must ensure that CLASS Program services and CFC ser-vices are not provided in a setting that is presumed to have the qualities of an institution. A setting is presumed to have the qualities of an in-stitution if the setting: (1) is located in a
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	(ix) voter registration, if the individual is 18 years of age or older; (x) that, while the individual is staying at a location outside the catchment area in which the individual resides but within the state of Texas for a period of no more than 60 consecutive days, the individual and LAR or actively involved person may request that the DSA provide: (I) transportation as a habilitation activity, as de-scribed in §259.5(55)(B)(i)(IX) of this subchapter (relating to Defini-tions); (II) out-of-home respite in 
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	(b) A CMA must: (1) as soon as possible, but no later than two business days after the case manager's initial in-person visit required by subsection (a)(2) of this section: (A) collect the information necessary for the CMA and DSA to process the individual's request for enrollment into the CLASS Program in accordance with the Community Living Assistance and Sup-port Services Provider Manual; and (B) provide the individual's selected DSA with the in-formation collected in accordance with subparagraph (A) of 
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	(2) complete, with the individual or LAR, the HHSC Tran-sition Assistance Services (TAS) Assessment and Authorization form found on the HHSC website in accordance with the form's instructions, which includes: (A) identifying the items and services described in §272.5(e) of this title (relating to Service Description) that the indi-vidual needs; (B) estimating the monetary amount for the items and services identified on the form, which must be within the service limit described in §259.73(a)(4) of this divis
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	(2) submit the following documentation to HHSC for HHSC's determination of whether the individual meets the LOC VIII criteria required by §259.51(a)(2) of this subchapter: (A) the completed adaptive behavior screening assess-ment; (B) the completed HHSC Related Conditions Eligibil-ity Screening Instrument form; and (C) the completed ID/RC Assessment; and (3) send the completed HHSC CLASS/DBMD Nursing Assessment form described in subsection (h)(3)(A) of this section to the CMA. (j) In accordance with §259.63
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	a CMA or DSA provides CLASS Program services or CFC services to an individual before the effective date of the individual's enrollment IPC authorized by HHSC, HHSC does not reimburse the CMA or DSA for those services. (p) If HHSC notifies a CMA in accordance with §259.69(c)(1) of this division that an individual's request for enrollment is approved: (1) the CMA must ensure the case manager complies with §259.69(c)(2) of this division; and (2) the CMA and DSA must comply with §259.69(g) of this division. (q)
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	(B) addresses any information included in Addendum E of the HHSC CLASS/DBMD Nursing Assessment form, Recommen-dations/Coordination of Care, to ensure the individual's needs are met; (C) documents on the HHSC CLASS/DBMD Coordi-nation of Care form how the information in Addendum E of the HHSC CLASS/DBMD Nursing Assessment form was addressed; (D) develops a PAS/HAB plan based on review of the information obtained from assessments conducted and observations made by a DSA as required by §259.61(h)(2) and (3) of 
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	(2) if an individual may need cognitive rehabilitation ther-apy, assists the individual in obtaining an assessment as required by §259.311(h) of this chapter (relating to CMA Service Delivery). (b) A case manager must ensure that each CLASS Program service and CFC service on a proposed enrollment IPC, other than CFC support management: (1) is necessary to protect an individual's health and wel-fare in the community; (2) addresses an individual's related condition; (3) is not available to an individual throu
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	(I) §259.255 of this chapter (relating to Require-ments for Authorization to Purchase an Adaptive Aid Costing Less Than $500); (II) §259.257 of this chapter (relating to Require-ments for Authorization to Purchase an Adaptive Aid Costing $500 or More); (III) §259.275 of this chapter (relating to Requirements for Authorization to Purchase a Minor Home Modifi-cation); and (IV) §259.361 of this chapter (relating to Respite and Dental Treatment); (xii) an HHSC Specifications for Adaptive Aids/Medical Supplies/M
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	written notice of the denial of the requested CLASS Program service or CFC service, copying the DSA and FMSA; (2) no later than 30 calendar days before the effective date of the proposed enrollment IPC as determined by the service planning team, submit to HHSC for its review: (A) the proposed enrollment IPC that: (i) includes the type and amount of CLASS Program services or CFC services in dispute and not in dispute; and (ii) is signed and dated by: (I) the individual or LAR; (II) the case manager; and (III
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	(1) includes justification for the service; (2) includes the total units of the service; (3) describes: (A) the outcomes to be achieved through the service; and (B) the actions and methods to be used to achieve the outcomes; (4) describes individualized goals for the service that: (A) are outcome-based; (B) are measurable; and (C) have a start date and projected completion date; (5) describes the individual's current natural supports and non-waiver and non-CFC services that will be or are available; (6) doc
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	(iv) the HHSC IPP Addendum form; (v) a service backup plan, if required by §259.65(a)(1)(H) of this division; and (vi) the individual transportation plan, if required by §259.65(a)(1)(I) of this division; and (C) if the individual will receive a service through the CDS option, send the FMSA a copy of the: (i) enrollment IPC; (ii) the PAS/HAB plan; (iii) the enrollment IPPs; (iv) the HHSC IPP Addendum form; (v) a service backup plan, if required by §259.65(a)(1)(H) of this division; and (vi) the individual t
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	(d) A DSA must ensure an appropriate professional completes an adaptive behavior screening assessment in accordance with the as-sessment instructions: (1) at least every five years after completion of the most current assessment; and (2) if significant changes that may be permanent occur in the individual's functioning. (e) If an individual's LOC VIII expires before HHSC deter-mines whether the individual meets the LOC VIII criteria, as described in subsection (c) of this section: (1) the CMA and the DSA mu
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	(2) if the individual's IPC includes nursing or CFC PAS/HAB, and any of those services are not identified on the IPC as critical to meeting the individual's health and safety, discuss with the individual or LAR whether the service may now be critical to the individual's health and safety; (3) if a service backup plan has been implemented, discuss the implementation of the service backup plan with the individual or LAR to determine whether or not the plan was effective; (4) if the case manager determines tha
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	(vi) describes any other service or support to be pro-vided to the individual through sources other than CLASS Program services or CFC services; (vii) if the proposed renewal IPC includes nursing or CFC PAS/HAB, identifies whether the service is critical to the individ-ual's health and safety, as required by §259.89(a)(2) of this subchapter (relating to Service Backup Plans); (viii) if the individual chooses to receive services through the CDS option, identifies: (I) the name of the individual's FMSA; and (
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	(B) provides an oral explanation to the individual and to the LAR or actively involved person that the individual, LAR, actively involved person may request: (i) that the individual transfer to a different CMA, DSA, or FMSA at any time while enrolled in the CLASS Program; (ii) that the DSA provide transportation as a habilitation activity, out-of-home respite in a camp described in §259.361(b)(2)(D) of this chapter (relating to Respite and Dental Treatment), adaptive aids, nursing, or CFC PAS/HAB while the 
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	(i) that the individual, LAR, or actively involved person may report an allegation of abuse, neglect, or exploitation to DFPS by calling the toll-free telephone number at 1-800-252-5400; (ii) the process by which the individual, LAR, or ac-tively involved person may file a complaint regarding CLASS Program services or CFC services provided by the DSA as required by 40 TAC §49.309; (iii) that the HHSC Complaint and Incident Intake toll-free telephone number at 1-800-458-9858 may be used to file a complaint; 
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	(1) ensure that a proposed renewal IPC or proposed revised IPC developed in accordance with subsection (c) or (d) of this section meets the requirements described in §259.65(a)(1)(E)(iii) or (iv) and §259.65(b) of this subchapter; and (2) ensure that a renewal IPP or revised IPP, developed in accordance with subsection (c) or (d) of this section, is reviewed, signed, and dated as evidence of agreement by: (A) the individual or LAR; (B) the case manager; and (C) the DSA. (g) If an individual or LAR, case man
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	(xii) the HHSC Specifications for Adaptive Aids/Medical Supplies/Minor Home Modifications form, if required by: (I) §259.257 of this chapter; and (II) §259.275 of this chapter; (xiii) denial documentation from non-waiver re-sources, if any; and (xiv) if a skilled or a specialized therapy, the HHSC Therapy Justifications -Attachment to IPP form; (B) send the DSA a copy of: (i) the signed proposed renewal IPC; (ii) the signed renewal IPPs; (iii) the new HHSC IPP Addendum form; (iv) the new PAS/HAB plan, if re
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	(n) The IPC period of a revised IPC is the same IPC period as the enrollment IPC or renewal IPC being revised. §259.81. Revised IPC and Revised IPP for Services Provided to Pre-vent Immediate Jeopardy. (a) If a DSA provides nursing, respite, an adaptive aid, dental treatment, or CFC PAS/HAB to an individual that is not included on the individual's IPC in accordance with §259.359(b) of this chapter (relating to DSA: Service Delivery), the DSA, must, no later than seven calendar days after providing the servi
	(n) The IPC period of a revised IPC is the same IPC period as the enrollment IPC or renewal IPC being revised. §259.81. Revised IPC and Revised IPP for Services Provided to Pre-vent Immediate Jeopardy. (a) If a DSA provides nursing, respite, an adaptive aid, dental treatment, or CFC PAS/HAB to an individual that is not included on the individual's IPC in accordance with §259.359(b) of this chapter (relating to DSA: Service Delivery), the DSA, must, no later than seven calendar days after providing the servi


	at or below the amount in §259.51(a)(4) of this subchapter but one or more of the CLASS Program services or CFC services specified in the IPC do not meet the requirements described in §259.65(a)(1)(E)(iii) or (iv) and §259.65(b) of this subchapter. (e) If HHSC denies or proposes reduction of a CLASS Pro-gram service or CFC service, as described in subsection (d) of this sec-tion, HHSC: (1) modifies and authorizes the IPC; and (2) notifies the individual's CMA, in writing, of the action taken. (f) If HHSC no
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	(3) include in the notice the individual's right to request a fair hearing in accordance with §259.101 of this chapter (relating to Individual's Right to a Fair Hearing). (d) A CMA and DSA must: (1) electronically access MESAV to determine if the in-formation on the modified IPC is consistent with the information in MESAV; (2) if the information on the modified IPC is inconsistent with the information in MESAV, notify HHSC of the inconsistency; and (3) implement the modified IPC. §259.157. Suspension of CLA
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	vidual anticipates resuming participation in the CLASS Program dur-ing the extension. (g) To request an extension described in subsection (f) of this section, a CMA must: (1) submit the request in writing to HHSC; and (2) include documentation of the extenuating circum-stances. (h) During the time HHSC suspends an individual's services, as described in subsection (b) of this section, the individual is not con-sidered to be residing in a facility listed in subsection (a)(1) of this section or out of the stat
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	(3) sends a copy of the written notice to the individual's DSA, CMA, and, if the individual is receiving a service through the CDS option, to the FMSA. (f) If an individual or LAR requests a fair hearing before the effective date of the termination of CLASS Program services and CFC services, as specified in the written notice, the DSA must provide ser-vices to the individual in the amounts authorized in the IPC while the appeal is pending. §259.163. Termination of CLASS Program Services and CFC Ser-vices wi
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	(a) HHSC terminates an individual's CLASS Program services and CFC services if: (1) the CMA or DSA has factual information confirming the death of the individual; (2) the CMA or DSA receives a clear written statement signed by the individual that the individual no longer wishes to receive CLASS Program services and CFC services; (3) the individual's whereabouts are unknown, and the post office returns mail directed to the individual by the CMA or DSA, in-dicating no forwarding address; or (4) the CMA or DSA
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	(e) A CMA must include in the written documentation re-quired by subsection (d) of this section: (1) a description of the situation that resulted in the request to terminate the individual's CLASS Program services and CFC ser-vices; (2) a detailed description of the attempts by the CMA to resolve the situation; and (3) if available, a copy of any report issued by a law en-forcement agency or DFPS regarding the situation. (f) HHSC notifies the individual's CMA and DSA, in writing, of whether it authorizes th
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	(1) designation of who will participate in decisions about services, including any necessary delegation of authority for decisions by the LAR; (2) a description of how visits between the individual and the LAR will be arranged; (3) designation of who has the authority to make health care decisions for the individual, such as consenting to medical treat-ment, including any necessary delegation of this authority by the person with the legal responsibility to make health care decisions; (4) preferences agreed 
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	(C) use of non-waiver services; and (D) other services included on the IPP; (6) provide additional training to the support family as identified by the service planning team; (7) participate in the service planning team meetings as re-quested by the case manager, the LAR, the support family agency, or the DSA; and (8) provide to the case manager documentation of any changes to the agreements or authorizations described in §259.207(c) of this division (relating to Pre-Placement Activities) within seven calend
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	(a) The maximum amount HHSC approves as payment to a DSA for all adaptive aids and dental treatment combined for an indi-vidual is $10,000 per IPC period, which includes the cost of repair and maintenance of an adaptive aid. (b) To request authorization for repair and maintenance of an adaptive aid up to $300 per IPC period, a DSA is not required to follow the process described in §259.255 of this division (relating to Require-ments for Authorization to Purchase an Adaptive Aid Costing Less Than $500) but m
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	(c) HHSC notifies a DSA in MESAV of whether the proposed IPC is authorized. HHSC notifies a CMA, in writing, of whether the proposed IPC is authorized. §259.257. Requirements for Authorization to Purchase an Adaptive Aid Costing $500 or More. (a) To purchase an adaptive aid costing $500 or more for an individual, a CMA must: (1) ensure that the individual or LAR initiates a request for the adaptive aid by completing Part A of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications 
	(c) HHSC notifies a DSA in MESAV of whether the proposed IPC is authorized. HHSC notifies a CMA, in writing, of whether the proposed IPC is authorized. §259.257. Requirements for Authorization to Purchase an Adaptive Aid Costing $500 or More. (a) To purchase an adaptive aid costing $500 or more for an individual, a CMA must: (1) ensure that the individual or LAR initiates a request for the adaptive aid by completing Part A of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications 


	(C) complete Part C of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form and send the form to the CMA. (f) A CMA must, no later than 14 calendar days after receipt of the form described in subsection (e)(2)(C) of this section: (1) complete Part D of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form, evidenc-ing that the criteria described in §259.65(b) of this chapter (relating to Development of an Enrollment IPC) are met; (2) ensure 
	(C) complete Part C of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form and send the form to the CMA. (f) A CMA must, no later than 14 calendar days after receipt of the form described in subsection (e)(2)(C) of this section: (1) complete Part D of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form, evidenc-ing that the criteria described in §259.65(b) of this chapter (relating to Development of an Enrollment IPC) are met; (2) ensure 
	(C) complete Part C of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form and send the form to the CMA. (f) A CMA must, no later than 14 calendar days after receipt of the form described in subsection (e)(2)(C) of this section: (1) complete Part D of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form, evidenc-ing that the criteria described in §259.65(b) of this chapter (relating to Development of an Enrollment IPC) are met; (2) ensure 
	(C) complete Part C of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form and send the form to the CMA. (f) A CMA must, no later than 14 calendar days after receipt of the form described in subsection (e)(2)(C) of this section: (1) complete Part D of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form, evidenc-ing that the criteria described in §259.65(b) of this chapter (relating to Development of an Enrollment IPC) are met; (2) ensure 
	(C) complete Part C of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form and send the form to the CMA. (f) A CMA must, no later than 14 calendar days after receipt of the form described in subsection (e)(2)(C) of this section: (1) complete Part D of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form, evidenc-ing that the criteria described in §259.65(b) of this chapter (relating to Development of an Enrollment IPC) are met; (2) ensure 
	(C) complete Part C of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form and send the form to the CMA. (f) A CMA must, no later than 14 calendar days after receipt of the form described in subsection (e)(2)(C) of this section: (1) complete Part D of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form, evidenc-ing that the criteria described in §259.65(b) of this chapter (relating to Development of an Enrollment IPC) are met; (2) ensure 



	(a) As required by §259.257(e)(2)(A) of this division (relat-ing to Requirements for Authorization to Purchase an Adaptive Aid Costing $500 or More), for a recommended adaptive aid costing $500 or more, a DSA must obtain comparable bids for the requested adap-tive aid from three vendors. Comparable bids describe the adaptive aid and any associated items or modifications identified in the completed HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form required by §259.257 of this
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	(b) Except as provided for a medical supply as described in subsection (c) of this section, for an adaptive aid costing $500 or more and authorized by HHSC, a DSA must ensure that an individual re-ceives the adaptive aid no later than 30 business days after one of the following dates, whichever is later: (1) the date HHSC approves the individual's proposed IPC that includes the recommended adaptive aid; or (2) the effective date of the individual's proposed IPC as determined by the service planning team. (c
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	(a) A DSA must ensure that if an adaptive aid is delivered to an individual by a commercial carrier, such as United Parcel Services or the United States Postal Service, the most cost-effective carrier is used. (b) A DSA may not use a commercial carrier to provide overnight delivery unless it is necessary to meet the time frame for a medical supply immediately needed by the individual, as described in §259.263(c)(2) of this division (relating to Time Frames for Providing Adaptive Aids to Individuals), and th
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	(2) requesting authorization for repair and maintenance of a minor home modification that is not purchased through the CLASS Program but is identical to an item or service that a DSA may purchase as a minor home modification listed in the Community Living Assis-tance and Support Services Provider Manual. (e) A request described under subsection (d) of this section and authorized by HHSC is counted toward the authorization limit de-scribed in subsection (a) of this section. §259.275. Requirements for Authori
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	(B) select a vendor to complete construction of the mi-nor home modification; and (C) complete Part C of the HHSC Request for Adaptive Aids, Medical Supplies and Minor Home Modifications form and send the form to the CMA; and (3) before construction of the minor home modification: (A) obtain written approval for construction of the mod-ification from the owner of the property in question, unless such ap-proval is granted in an applicable lease agreement; and (B) ensure that the selected vendor obtains any r
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	§259.277. Requirements for Specifications for a Minor Home Modi-fication. (a) If HHSC approves payment for specifications for a minor home modification in accordance with §259.275(b) of this division (re-lating to Requirements for Authorization to Purchase a Minor Home Modification), a DSA must: (1) obtain specifications from a person who has experience in constructing home modifications; and (2) ensure that the specifications: (A) include a complete description of the minor home modification and any associ
	§259.277. Requirements for Specifications for a Minor Home Modi-fication. (a) If HHSC approves payment for specifications for a minor home modification in accordance with §259.275(b) of this division (re-lating to Requirements for Authorization to Purchase a Minor Home Modification), a DSA must: (1) obtain specifications from a person who has experience in constructing home modifications; and (2) ensure that the specifications: (A) include a complete description of the minor home modification and any associ


	supports payment of a higher bid is that the higher bid is based on the inclusion of a longer warranty for the minor home modification. (e) The person who developed the specifications required by §259.275(d)(1) of this division may be one of the bidders required by this section. (f) A DSA may not disclose information regarding a submitted bid to any other vendor who has submitted a bid or to a vendor who may submit a bid. §259.281. Inspection of a Minor Home Modification. (a) A DSA must conduct an in-person
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	(a) The repair or replacement of a minor home modification needed within one year after the date the minor home modification is complete is not purchasable as a minor home modification. (b) If a minor home modification requires repair or replace-ment within one year after the date of completion, the DSA must repair or replace the minor home modification at its own expense, except as provided in subsection (c) of this section. (c) If a minor home modification requires repair or replace-ment because the minor
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	(A) lives alone, who is alone for significant parts of the day, or has no regular caregiver for extended periods of time; and (B) would otherwise require extensive routine supervi-sion. (b) Installing equipment. (1) A DSA must ensure that CFC ERS equipment is in-stalled no later than 14 business days after one of the following dates, whichever is later: (A) the date HHSC approves the proposed IPC that in-cludes CFC ERS; or (B) the effective date of the individual's IPC as deter-mined by the service planning
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	(1) At least once during each calendar month a DSA must ensure that a system check is conducted on a date and time agreed to by an individual. (2) A DSA must ensure that the date, time, and result of the system check is documented in the individual's record. (3) If, as a result of the system check: (A) the equipment is working properly but the individ-ual is unable to successfully activate an alarm call, the DSA must en-sure that a request is made of the case manager to convene a service planning team meeti
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	(B) if the CFC ERS provider is a contracted provider, the DSA receives written notice from the contracted provider within one business day after the alarm call; and (C) the written notices required by subparagraphs (A) and (B) of this paragraph are maintained in the individual's record. (g) Equipment failure. (1) A DSA must ensure that, if an equipment failure occurs, other than during a system check required by subsection (d)(1) of this section: (A) the individual is informed of the equipment failure; and 
	(B) if the CFC ERS provider is a contracted provider, the DSA receives written notice from the contracted provider within one business day after the alarm call; and (C) the written notices required by subparagraphs (A) and (B) of this paragraph are maintained in the individual's record. (g) Equipment failure. (1) A DSA must ensure that, if an equipment failure occurs, other than during a system check required by subsection (d)(1) of this section: (A) the individual is informed of the equipment failure; and 
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	that an individual is receiving transportation as a habilitation activ-ity, out-of-home respite in a camp, adaptive aids, nursing, or CFC PAS/HAB outside the catchment area in which the individual resides, the CMA must: (1) provide an oral explanation to the individual or LAR, on or before the 35th day of the period services have been provided outside the catchment area, that: (A) the individual must do one of the following before the 61st day of the period services have been provided outside the catchment 
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	(a) A CMA must have a full-time or part-time program direc-tor who: (1) manages and oversees the CMA's operations, including the provision of case management services to individuals enrolled with the CMA; (2) is at least 18 years of age; (3) has: (A) a bachelor's degree in a health and human services field and two years' work experience in the delivery of services and supports to persons with related conditions or similar disabilities; or (B) one of the following: (i) a high school diploma and four years' w
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	(1) ensure that each CMA staff person and volunteer: (A) is trained on and knowledgeable of: (i) acts that constitute abuse, neglect, and exploita-tion; (ii) signs and symptoms of abuse, neglect, and ex-ploitation; and (iii) methods to prevent abuse, neglect, and exploita-tion; (B) is instructed to report to DFPS immediately, but not later than 24 hours, after having knowledge or suspicion that an indi-vidual has been or is being abused, neglected, or exploited, by: (i) calling the DFPS Abuse Hotline toll-f
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	(2) a written process that ensures that case managers are or can readily become familiar with individuals to whom they are not ordinarily assigned but to whom they may be required to provide case management. (d) A CMA must ensure that a case manager participates as a member of an individual's service planning team and uses the per-son-centered planning process when developing or revising required documentation in accordance with this chapter and the Community Living Assistance and Support Services Provider 
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	(3) the individual's current HHSC IPP Addendum and any other HHSC IPP Addendum developed for the current IPC period; (4) the individual's current ID/RC Assessment; (5) the individual's current HHSC CLASS/DBMD Nursing Assessment form; (6) the individual's HHSC Waiver Program Verification of Freedom of Choice form completed at enrollment documenting the in-dividual's or LAR's choice of the CLASS Program over the ICF/IID Program; (7) the individual's current HHSC Selection Determination form documenting the in
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	is not a staff person, volunteer, or controlling person of a CMA, the CMA must: (1) as necessary: (A) obtain immediate medical or psychological ser-vices for the individual; and (B) assist in obtaining ongoing medical or psychologi-cal services for the individual; (2) discuss with the individual or LAR alternative residen-tial settings and additional services that may help ensure the individ-ual's safety; (3) when taking the actions described in paragraphs (1) and (2) of this subsection, avoid compromising 
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	(3) ensure that staff persons, volunteers, and controlling persons of the CMA comply with paragraphs (1) and (2) of this sub-section. (d) After a CMA receives a final investigative report from HHSC for an investigation described in subsection (c) of this section, the CMA must: (1) if the allegation of abuse, neglect, or exploitation is con-firmed by HHSC: (A) review the report, including any concerns and rec-ommendations by HHSC; and (B) take action within the CMA's authority to pre-vent the reoccurrence of
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	(1) A service provider for a direct service: (A) must be at least 18 years of age; and (B) except as provided by paragraphs (2) and (3) of this subsection, may not be a relative or guardian of the individual to whom the service provider is providing the direct service. (2) A service provider of transportation as a habilitation activity, prevocational services, respite, employment assistance, sup-ported employment, or CFC PAS/HAB may be a relative or guardian of the individual unless prohibited by subsection
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	(7) A service provider of dental treatment must be a person licensed to practice dentistry, dental surgery, or dental hygiene in ac-cordance with Texas Occupations Code Chapter 256. (8) A service provider of dietary services must be a dieti-cian licensed in accordance with Texas Occupations Code Chapter 701. (9) A service provider of massage therapy must be a mas-sage therapist licensed in accordance with Texas Occupations Code Chapter 455. (10) A service provider of therapeutic horseback riding must be a p
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	(ii) a provisional license holder licensed in accor-dance with Texas Occupations Code Chapter 501; (iii) a psychological associate licensed in accor-dance with Texas Occupations Code Chapter 501; (iv) a clinical social worker licensed in accordance with Texas Occupations Code Chapter 505; (v) a licensed professional counselor licensed in ac-cordance with Texas Occupations Code Chapter 503; or (vi) a behavior analyst certified by the Behavior An-alyst Certification Board, Inc.; and (B) have received training
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	(A) a high school diploma; (B) a certificate recognized by a state as the equivalent of a high school diploma; or (C) both of the following: (i) a successfully completed written compe-tency-based assessment demonstrating the service provider's ability to assist with ADLs and IADLs required for the individual to whom the service provider will provide transportation as a habilitation activity or respite; and (ii) at least three written personal references from persons who are not relatives of the service prov
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	(2) a DSA staff person whose duties include participating as a member of a service planning team completes HHSC's web-based Introductory Training within six months after assuming this duty. (b) A DSA must ensure that, before providing services to an individual: (1) a service provider of transportation as a habilitation ac-tivity completes: (A) two hours of orientation covering the following: (i) an overview of related conditions; and (ii) an explanation of commonly performed tasks re-garding habilitation; (
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	(2) a DSA staff person whose duties include participating as a member of a service planning team completes HHSC's web-based Introductory Training within six months after assuming this duty. (b) A DSA must ensure that, before providing services to an individual: (1) a service provider of transportation as a habilitation ac-tivity completes: (A) two hours of orientation covering the following: (i) an overview of related conditions; and (ii) an explanation of commonly performed tasks re-garding habilitation; (



	(ii) signs and symptoms of abuse, neglect, and ex-ploitation; and (iii) methods to prevent abuse, neglect, and exploita-tion; (B) is instructed to report to DFPS immediately, but not later than 24 hours, after having knowledge or suspicion that an indi-vidual has been or is being abused, neglected, or exploited, by: (i) calling the DFPS Abuse Hotline toll-free tele-phone number, 1-800-252-5400; or (ii) using the DFPS Abuse Hotline website; and (C) is provided with the instructions described in sub-paragraph
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	(5) CFC support management is provided to an individual or LAR described in the Community Living Assistance and Support Services Provider Manual if: (A) the individual is receiving CFC PAS/HAB; and (B) the individual or LAR requests to receive CFC sup-port management. (b) A DSA must provide nursing, transportation as a habil-itation activity, respite, an adaptive aid, dental treatment, or CFC PAS/HAB to an individual, even if not included on the individual's IPC, if an RN determines that the service is nece
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	(1) inform the individual or LAR: (A) of the reasons for declining the request; and (B) that the individual or LAR may request that the case manager convene a meeting of the service planning team to discuss the reasons for declining the request; and (2) no later than three business days after declining the re-quest, inform the individual's case manager, in writing, that the request was declined and the reasons for declining the request. (i) If a DSA has provided transportation as a habilitation ac-tivity, o
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	(b) A DSA must ensure that: (1) in-home respite is provided in the individual's residence or the residence of a relative or friend that is not one of the settings listed in paragraph (2) of this subsection; (2) out-of-home respite is provided in one of the following settings: (A) an agency foster home; (B) a nursing facility; (C) an ICF/IID; (D) an approved outdoor camp accredited by the Amer-ican Camping Association; (E) the residence of another person receiving a Medic-aid waiver service; or (F) an ALF; a
	(b) A DSA must ensure that: (1) in-home respite is provided in the individual's residence or the residence of a relative or friend that is not one of the settings listed in paragraph (2) of this subsection; (2) out-of-home respite is provided in one of the following settings: (A) an agency foster home; (B) a nursing facility; (C) an ICF/IID; (D) an approved outdoor camp accredited by the Amer-ican Camping Association; (E) the residence of another person receiving a Medic-aid waiver service; or (F) an ALF; a
	(b) A DSA must ensure that: (1) in-home respite is provided in the individual's residence or the residence of a relative or friend that is not one of the settings listed in paragraph (2) of this subsection; (2) out-of-home respite is provided in one of the following settings: (A) an agency foster home; (B) a nursing facility; (C) an ICF/IID; (D) an approved outdoor camp accredited by the Amer-ican Camping Association; (E) the residence of another person receiving a Medic-aid waiver service; or (F) an ALF; a


	(2) completes an HHSC Documentation of Services Deliv-ered form to document the provision of a direct service that is supported by the documentation required in paragraph (1) of this subsection. (b) A DSA must ensure that, after a service provider makes the last entry on an HHSC Documentation of Services Delivered form, a staff person other than the service provider signs and dates the form as a timekeeper as verification of the accuracy of the information on the form. (c) A DSA must maintain a separate rec
	(2) completes an HHSC Documentation of Services Deliv-ered form to document the provision of a direct service that is supported by the documentation required in paragraph (1) of this subsection. (b) A DSA must ensure that, after a service provider makes the last entry on an HHSC Documentation of Services Delivered form, a staff person other than the service provider signs and dates the form as a timekeeper as verification of the accuracy of the information on the form. (c) A DSA must maintain a separate rec
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	(1) consists of an employment assistance service provider performing the following activities: (A) identifying an individual's employment prefer-ences, job skills, and requirements for a work setting and work conditions; (B) locating prospective employers offering employ-ment compatible with the individual's identified preferences, skills, and requirements; (C) contacting a prospective employer on behalf of the individual and negotiating the individual's employment; (D) transporting the individual to help t
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	(B) using Medicaid funds paid by HHSC to the DSA for incentive payments, subsidies, or unrelated vocational training ex-penses, such as: (i) paying an employer: (I) to encourage the employer to hire an individ-ual; or (II) to supervise, train, support, or make adapta-tions for an individual that the employer typically makes available to other workers without disabilities filling similar positions in the busi-ness; or (ii) paying the individual: (I) as an incentive to participate in supported em-ployment act
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	(1) as necessary: (A) obtain immediate medical or psychological ser-vices for the individual; and (B) assist in obtaining ongoing medical or psychologi-cal services for the individual; (2) take actions to secure the safety of the individual, in-cluding if necessary, ensuring that the alleged perpetrator does not have contact with the individual or any other individual until HHSC com-pletes the investigation; (3) when taking the actions described in paragraphs (1) and (2) of this subsection, avoid compromisi
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	(3) immediately, but not later than five calendar days after the date the DSA receives the HHSC final investigative report, notify the individual, the LAR, and the case manager of: (A) the investigation finding; and (B) the action taken by the DSA in response to the HHSC investigation as required by paragraphs (1) and (2) of this subsection. (e) A DSA must not retaliate against: (1) a service provider, staff person, individual, or other per-son who files a complaint, presents a grievance, or otherwise provi
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	renewal or revised IPP that the individual or LAR orally agreed to the renewal or revised IPP; and (B) notwithstanding §259.79(f)(2)(C) of this chapter, obtain the signature of the DSA after the service planning team meeting; and (2) on a proposed renewal or proposed revised IPC: (A) notwithstanding §259.79(g)(1)(A) of this chapter, replace the signature of the individual or LAR by documenting on the proposed renewal or proposed revised IPC that the individual or LAR orally agreed to the proposed renewal or
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	(A) the proposed renewal or proposed revised IPC; (B) the renewal or revised IPP; (C) the description of the repair or replacement de-scribed in paragraph (1) of this subsection; and (D) a written statement of the case manager that the re-quested adaptive aid or repair is not available through a third-party re-source. (m) Notwithstanding §§259.257, 259.259, and 259.261 of this chapter (relating to Requirements for Authorization to Purchase an Adaptive Aid Costing $500 or More, Requirements for Specification
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	(n) Notwithstanding §259.73(a)(2) of this chapter, the service limit for minor home modifications for an individual who resides in the disaster area may exceed $10,000 during the time the individual is enrolled in the CLASS program if: (1) the requested minor home modification or repair that causes the service limit to be exceeded is: (A) a minor home modification that replaces a minor home modification that was destroyed as a result of the disaster; or (B) a repair of a minor home modification that was dam
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	(B) the proposed renewal or proposed revised IPC and IPP, completed as described in paragraphs (2) and (3) of this subsection; and (C) a written statement of the case manager that the re-quested adaptive aid or repair is not available through a third-party re-source. (p) Notwithstanding §259.357(b)(1)(B) and (b)(2)(B) of this chapter (relating to Training of DSA Staff Persons, Service Providers, and Volunteers), a service provider may complete an online training course in cardiopulmonary resuscitation and c
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	chapter; add the term "travel reimbursement" in subsections (a) and (c) to acknowledge that pay cards issued to state employ-ees may also provide access to travel reimbursement payments; in subsection (c), require state payroll and travel reimbursement payments to be deposited into a separate pay card account from state retirement payments to comply with the terms of the state's pay card contract, the special requirements that apply to each of these types of pay card deposits under Regulation E, 12 C.F.R. P
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	(4) [(5)] Credit entry--A type of EFT entry that the comp-troller initiates on behalf of a paying state agency to credit a state payee's EFTS account at a domestic financial institution. (5) [(6)] Custodial state agency--A state agency that estab-lishes and maintains the state payee's account information. The custo-dial state agency may or may not be the paying state agency. (6) [(7)] Direct deposit--A form of EFT payment using ACH for the electronic transfer of funds directly into a state payee EFTS accoun
	(4) [(5)] Credit entry--A type of EFT entry that the comp-troller initiates on behalf of a paying state agency to credit a state payee's EFTS account at a domestic financial institution. (5) [(6)] Custodial state agency--A state agency that estab-lishes and maintains the state payee's account information. The custo-dial state agency may or may not be the paying state agency. (6) [(7)] Direct deposit--A form of EFT payment using ACH for the electronic transfer of funds directly into a state payee EFTS accoun
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	troller and transmits ACH entries through the ACH network in accor-dance with NACHA rules. (17) [(18)] Originator--The comptroller acts as the origi-nator and authorizes an originating depository financial institution to transmit, on behalf of the state, a credit entry, reclamation, reversal, or prenotification entry to a state payee EFTS account at a domestic finan-cial institution. (18) [(19)] Pay card [Paycard]--A payment card issued to a state employee or annuitant that provides access to payroll, trave
	troller and transmits ACH entries through the ACH network in accor-dance with NACHA rules. (17) [(18)] Originator--The comptroller acts as the origi-nator and authorizes an originating depository financial institution to transmit, on behalf of the state, a credit entry, reclamation, reversal, or prenotification entry to a state payee EFTS account at a domestic finan-cial institution. (18) [(19)] Pay card [Paycard]--A payment card issued to a state employee or annuitant that provides access to payroll, trave
	troller and transmits ACH entries through the ACH network in accor-dance with NACHA rules. (17) [(18)] Originator--The comptroller acts as the origi-nator and authorizes an originating depository financial institution to transmit, on behalf of the state, a credit entry, reclamation, reversal, or prenotification entry to a state payee EFTS account at a domestic finan-cial institution. (18) [(19)] Pay card [Paycard]--A payment card issued to a state employee or annuitant that provides access to payroll, trave
	of Texas treasury funds, and is payable to a state payee on behalf of a paying state agency by the comptroller or by a state agency with del-egated authority to issue warrants under Government Code, §403.060. A warrant is not an approved means of electronic funds transfer as set out in subsection (c) of this section. (29) [(30)] Wire transfer--An unconditional order to a fi-nancial institution to pay a fixed or determinable amount of money to a state payee upon receipt or on a day stated in the order that i
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	rules, and the rules will be construed as if such invalid or illegal or unenforceable provision had never been contained herein. §5.15. Electronic Funds Transfers -Pay Cards. [Paycards] (a) Pay cards for state [State] payroll, travel reimbursement, or retirement payments [paycard]. (1) The comptroller may enter into a contract to offer state employee payroll, travel reimbursement, or retirement payments us-ing pay cards [a paycard], an approved type of EFTS payment under §5.12(c) of this title (relating to 
	Brad Reynolds, Chief Revenue Estimator, has determined that during the first five years that the proposed amended rule is in ef-fect, the rule: will not create or eliminate a government program; will not require the creation or elimination of employee positions; will not require an increase or decrease in future legislative ap-propriations to the agency; will not require an increase or de-crease in fees paid to the agency; will not increase or decrease the number of individuals subject to the rule's applica
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	may be amended, to implement the Electronic Fund Transfer Act (15 U.S.C. §1693 et seq.). (8) State agency--(A) a department, commission, board, office, or other agency in the executive or legislative branch of state government that is created by the constitution or a statute of this state, including the comptroller of public accounts; (B) the supreme court of Texas, the court of criminal appeals, a court of appeals, or a state judicial agency; or (C) a university system or [and] an institution of higher edu
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	(1) A participating state agency that is delegated authority by the comptroller to print and issue warrants may instead make pay-ments through the EFT system, including the issuance of a pay card [paycard], as provided by Government Code, §403.016(g). (2) A participating state agency that makes payments through the EFT system shall comply with Regulation E and all NACHA rules and regulations. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's lega
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	(1) A participating state agency that is delegated authority by the comptroller to print and issue warrants may instead make pay-ments through the EFT system, including the issuance of a pay card [paycard], as provided by Government Code, §403.016(g). (2) A participating state agency that makes payments through the EFT system shall comply with Regulation E and all NACHA rules and regulations. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's lega







	SECTION-BY-SECTION SUMMARY The proposed repeal of 40 TAC, Chapter 45 removes rules gov-erning the CLASS Program. New rules governing the CLASS Program are being proposed in 26 TAC Chapter 259. FISCAL NOTE Trey Wood, HHSC Chief Financial Officer, has determined that for each year of the first five years that the repeals will be in ef-fect, enforcing or administering the repeals does not have fore-seeable implications relating to costs or revenues to state or local governments. GOVERNMENT GROWTH IMPACT STATEM
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	HHSC has determined that the proposal does not restrict or limit an owner's right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC HEARING A public hearing to receive comments on this proposal will be held via GoToWebinar on September 26, 2022 at 1:00 p.m. (cen-tral time). The link to register for the webinar meeting is https://at-tendee.gotowebinar.com/register/5797564706801514763
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	SUBCHAPTER B. ELIGIBILITY, ENROLLMENT, AND REVIEW DIVISION 1. ELIGIBILITY AND MAINTENANCE OF INTEREST LIST 40 TAC §45.201, §45.202 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services system; Texas Hu-man Resources Code §32.021, which authorizes the Executive Commissioner of HHSC to adopt rules necessary for the proper and efficie
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	§45.218. Service Limits. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 18, 2022. TRD-202203084 Karen Ray Chief Counsel Department of Aging and Disability Services Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 438-5077 ♦ ♦ ♦ DIVISION 3. REVIEWS 40 TAC §§45.221 -45.227 STATUTORY AUTHORITY The repeals are authoriz
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	adopt rules for the operation and provision of services by the health and human services system; Texas Human Resources Code §32.021, which authorizes the Executive Commissioner of HHSC to adopt rules necessary for the proper and efficient op-eration of the Medicaid program, including the CLASS Program. The repeal affects Texas Government Code §531.0055 and Texas Human Resources Code §32.021. §45.231. Service Backup Plans. The agency certifies that legal counsel has reviewed the pro-posal and found it to be 
	adopt rules for the operation and provision of services by the health and human services system; Texas Human Resources Code §32.021, which authorizes the Executive Commissioner of HHSC to adopt rules necessary for the proper and efficient op-eration of the Medicaid program, including the CLASS Program. The repeal affects Texas Government Code §531.0055 and Texas Human Resources Code §32.021. §45.231. Service Backup Plans. The agency certifies that legal counsel has reviewed the pro-posal and found it to be 
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	The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services system; Texas Hu-man Resources Code §32.021, which authorizes the Executive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program, including the CLASS Program. The repeals affect Texas Government Code §531.0055 and Texas Human Resources Code §3




	§45.503. Contracting Requirements. §45.505. Eligibility. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 18, 2022. TRD-202203089 Karen Ray Chief Counsel Department of Aging and Disability Services Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 438-5077 ♦ ♦ ♦ DIVISION 2. SUPPORT FAMILY AGENCY 40 TAC §§45.521 -45.52
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	The repeals affect Texas Government Code §531.0055 and Texas Human Resources Code §32.021. §45.531. Support Family Requirements. §45.533. Support Family Duties. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 18, 2022. TRD-202203091 Karen Ray Chief Counsel Department of Aging and Disability Services Earliest possible date of adoption: October 2, 2022 For further
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	DIVISION 2. MINOR HOME MODIFICATIONS 40 TAC §§45.611 -45.619 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services system; Texas Hu-man Resources Code §32.021, which authorizes the Executive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program, including the CLASS Program. The
	DIVISION 2. MINOR HOME MODIFICATIONS 40 TAC §§45.611 -45.619 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services system; Texas Hu-man Resources Code §32.021, which authorizes the Executive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program, including the CLASS Program. The
	DIVISION 2. MINOR HOME MODIFICATIONS 40 TAC §§45.611 -45.619 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services system; Texas Hu-man Resources Code §32.021, which authorizes the Executive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program, including the CLASS Program. The

	TRD-202203094 Karen Ray Chief Counsel Department of Aging and Disability Services Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 438-5077 ♦ ♦ ♦ SUBCHAPTER G. ADDITIONAL CMA REQUIREMENTS 40 TAC §§45.701 -45.709 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services system; Texas Hu-man
	TRD-202203094 Karen Ray Chief Counsel Department of Aging and Disability Services Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 438-5077 ♦ ♦ ♦ SUBCHAPTER G. ADDITIONAL CMA REQUIREMENTS 40 TAC §§45.701 -45.709 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services system; Texas Hu-man
	TRD-202203094 Karen Ray Chief Counsel Department of Aging and Disability Services Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 438-5077 ♦ ♦ ♦ SUBCHAPTER G. ADDITIONAL CMA REQUIREMENTS 40 TAC §§45.701 -45.709 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services system; Texas Hu-man



	Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program, including the CLASS Program. The repeals affect Texas Government Code §531.0055 and Texas Human Resources Code §32.021. §45.801. DSA Compliance with Rules. §45.802. DSA: Protection of Individuals and Annual Explanations. §45.803. Qualifications of DSA Staff Persons. §45.804. Training of DSA Staff Persons, Service Providers, and Vol-unteers. §45.805. DSA: Service Delivery. §45.806. Respite and Dental
	Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program, including the CLASS Program. The repeals affect Texas Government Code §531.0055 and Texas Human Resources Code §32.021. §45.801. DSA Compliance with Rules. §45.802. DSA: Protection of Individuals and Annual Explanations. §45.803. Qualifications of DSA Staff Persons. §45.804. Training of DSA Staff Persons, Service Providers, and Vol-unteers. §45.805. DSA: Service Delivery. §45.806. Respite and Dental
	Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program, including the CLASS Program. The repeals affect Texas Government Code §531.0055 and Texas Human Resources Code §32.021. §45.801. DSA Compliance with Rules. §45.802. DSA: Protection of Individuals and Annual Explanations. §45.803. Qualifications of DSA Staff Persons. §45.804. Training of DSA Staff Persons, Service Providers, and Vol-unteers. §45.805. DSA: Service Delivery. §45.806. Respite and Dental
	PART 20. TEXAS WORKFORCE COMMISSION CHAPTER 850. VOCATIONAL REHABILITA-TION SERVICES ADMINISTRATIVE RULES AND PROCEDURES The Texas Workforce Commission (TWC) proposes amend-ments to the following sections of Chapter 850, relating to Vocational Rehabilitation Services Administrative Rules and Procedures: Subchapter A. Vocational Rehabilitation General Rules, §§850.3 -850.5 and §850.11 Subchapter C. Councils, Board, and Committees, §§850.33 -850.35 Subchapter E. Vocational Rehabilitation Services Appeals and 
	PART 20. TEXAS WORKFORCE COMMISSION CHAPTER 850. VOCATIONAL REHABILITA-TION SERVICES ADMINISTRATIVE RULES AND PROCEDURES The Texas Workforce Commission (TWC) proposes amend-ments to the following sections of Chapter 850, relating to Vocational Rehabilitation Services Administrative Rules and Procedures: Subchapter A. Vocational Rehabilitation General Rules, §§850.3 -850.5 and §850.11 Subchapter C. Councils, Board, and Committees, §§850.33 -850.35 Subchapter E. Vocational Rehabilitation Services Appeals and 



	§850.3. Definitions Section 850.3 is amended to add the definition for "Agency" and to revise the term from "counselor" to "vocational rehabilitation counselor" for clarification. Throughout Chapter 850, the term "counselor" has been updated to "vocational rehabilitation coun-selor" or "VR counselor." §850.4. Opportunities for Citizen Participation Section 850.4 is amended to clarify information regarding open meetings and add a reference to 40 TAC Chapter 800, Subchap-ter G, relating to Petition for Adopti
	§850.3. Definitions Section 850.3 is amended to add the definition for "Agency" and to revise the term from "counselor" to "vocational rehabilitation counselor" for clarification. Throughout Chapter 850, the term "counselor" has been updated to "vocational rehabilitation coun-selor" or "VR counselor." §850.4. Opportunities for Citizen Participation Section 850.4 is amended to clarify information regarding open meetings and add a reference to 40 TAC Chapter 800, Subchap-ter G, relating to Petition for Adopti
	Section 850.69 is amended to clarify that TWC shall bear the costs related to providing reasonable accommodations for hear-ings or proceedings conducted. §850.82. Documentary Evidence and Official Notice Section 850.82 is amended to remove the reference to 34 Code of Federal Regulations (CFR) Part 395 as BET appeals are ad-dressed in 40 TAC Chapter 854. §850.84. Impartial Hearing Officer Decision Section 850.84 is amended to remove the references to Texas Labor Code, Chapter 355 and 34 CFR Part 395 as BET a
	Section 850.69 is amended to clarify that TWC shall bear the costs related to providing reasonable accommodations for hear-ings or proceedings conducted. §850.82. Documentary Evidence and Official Notice Section 850.82 is amended to remove the reference to 34 Code of Federal Regulations (CFR) Part 395 as BET appeals are ad-dressed in 40 TAC Chapter 854. §850.84. Impartial Hearing Officer Decision Section 850.84 is amended to remove the references to Texas Labor Code, Chapter 355 and 34 CFR Part 395 as BET a


	The proposed rulemaking action will not create any additional burden on private real property or affect private real property in a manner that would require compensation to private real prop-erty owners under the United States Constitution or the Texas Constitution. The proposal also will not affect private real prop-erty in a manner that restricts or limits an owner's right to the property that would otherwise exist in the absence of the gov-ernmental action. Therefore, the proposed rulemaking will not cau
	The proposed rulemaking action will not create any additional burden on private real property or affect private real property in a manner that would require compensation to private real prop-erty owners under the United States Constitution or the Texas Constitution. The proposal also will not affect private real prop-erty in a manner that restricts or limits an owner's right to the property that would otherwise exist in the absence of the gov-ernmental action. Therefore, the proposed rulemaking will not cau
	The proposed rulemaking action will not create any additional burden on private real property or affect private real property in a manner that would require compensation to private real prop-erty owners under the United States Constitution or the Texas Constitution. The proposal also will not affect private real prop-erty in a manner that restricts or limits an owner's right to the property that would otherwise exist in the absence of the gov-ernmental action. Therefore, the proposed rulemaking will not cau
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	it deems necessary for the effective administration of vocational rehabilitation services. The proposed rules affect Texas Human Resources Code, Chap-ter 111 and Texas Labor Code, Chapter 352. §850.3. Definitions. The following words and terms, when used in this chapter [subchapter], have the following meanings, unless the context clearly indicates oth-erwise: (1) Agency--The unit of state government established un-der Texas Labor Code, Chapter 301, that is presided over by the Com-mission and administered 
	it deems necessary for the effective administration of vocational rehabilitation services. The proposed rules affect Texas Human Resources Code, Chap-ter 111 and Texas Labor Code, Chapter 352. §850.3. Definitions. The following words and terms, when used in this chapter [subchapter], have the following meanings, unless the context clearly indicates oth-erwise: (1) Agency--The unit of state government established un-der Texas Labor Code, Chapter 301, that is presided over by the Com-mission and administered 
	it deems necessary for the effective administration of vocational rehabilitation services. The proposed rules affect Texas Human Resources Code, Chap-ter 111 and Texas Labor Code, Chapter 352. §850.3. Definitions. The following words and terms, when used in this chapter [subchapter], have the following meanings, unless the context clearly indicates oth-erwise: (1) Agency--The unit of state government established un-der Texas Labor Code, Chapter 301, that is presided over by the Com-mission and administered 
	it deems necessary for the effective administration of vocational rehabilitation services. The proposed rules affect Texas Human Resources Code, Chap-ter 111 and Texas Labor Code, Chapter 352. §850.3. Definitions. The following words and terms, when used in this chapter [subchapter], have the following meanings, unless the context clearly indicates oth-erwise: (1) Agency--The unit of state government established un-der Texas Labor Code, Chapter 301, that is presided over by the Com-mission and administered 





	(a) Complaints may be filed with the Agency either [in writ-ing] through mail, email [e-mail], phone, [or] facsimile, or by video-tape for individuals who use sign language to communicate. Com-plaints should be directed to the customer's local vocational rehabil-itation [VR] office or may be submitted to the Agency's Customer Re-lations staff as indicated on the Agency's website [via email to cus-tomers@twc.state.tx.us]. (b) For the purpose of directing complaints to the Agency, the Agency may notify custom
	(a) Complaints may be filed with the Agency either [in writ-ing] through mail, email [e-mail], phone, [or] facsimile, or by video-tape for individuals who use sign language to communicate. Com-plaints should be directed to the customer's local vocational rehabil-itation [VR] office or may be submitted to the Agency's Customer Re-lations staff as indicated on the Agency's website [via email to cus-tomers@twc.state.tx.us]. (b) For the purpose of directing complaints to the Agency, the Agency may notify custom
	(a) Complaints may be filed with the Agency either [in writ-ing] through mail, email [e-mail], phone, [or] facsimile, or by video-tape for individuals who use sign language to communicate. Com-plaints should be directed to the customer's local vocational rehabil-itation [VR] office or may be submitted to the Agency's Customer Re-lations staff as indicated on the Agency's website [via email to cus-tomers@twc.state.tx.us]. (b) For the purpose of directing complaints to the Agency, the Agency may notify custom
	(a) Complaints may be filed with the Agency either [in writ-ing] through mail, email [e-mail], phone, [or] facsimile, or by video-tape for individuals who use sign language to communicate. Com-plaints should be directed to the customer's local vocational rehabil-itation [VR] office or may be submitted to the Agency's Customer Re-lations staff as indicated on the Agency's website [via email to cus-tomers@twc.state.tx.us]. (b) For the purpose of directing complaints to the Agency, the Agency may notify custom
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	(3) obtain the appropriate approvals to pursue a graduate degree or prescribed coursework; (4) apply for Rehabilitation Services Administration [(RSA)] scholarship and university stipend funding, if applicable; and (5) be accepted by the appropriate institution of higher ed-ucation. (d) A VR counselor who meets the CSPD standard is consid-ered a QVRC [Qualified Vocational Rehabilitation Counselor]. (e) A VR counselor is expected to meet the CSPD standard within seven years from completion of the initial tra
	(3) obtain the appropriate approvals to pursue a graduate degree or prescribed coursework; (4) apply for Rehabilitation Services Administration [(RSA)] scholarship and university stipend funding, if applicable; and (5) be accepted by the appropriate institution of higher ed-ucation. (d) A VR counselor who meets the CSPD standard is consid-ered a QVRC [Qualified Vocational Rehabilitation Counselor]. (e) A VR counselor is expected to meet the CSPD standard within seven years from completion of the initial tra
	(3) obtain the appropriate approvals to pursue a graduate degree or prescribed coursework; (4) apply for Rehabilitation Services Administration [(RSA)] scholarship and university stipend funding, if applicable; and (5) be accepted by the appropriate institution of higher ed-ucation. (d) A VR counselor who meets the CSPD standard is consid-ered a QVRC [Qualified Vocational Rehabilitation Counselor]. (e) A VR counselor is expected to meet the CSPD standard within seven years from completion of the initial tra



	Les Trobman General Counsel Texas Workforce Commission Earliest possible date of adoption: October 2, 2022 For further information, please call: (512) 689-9855 ♦ ♦ ♦ 40 TAC §§850.33 -850.35 The rules are proposed under Texas Labor Code, Chapter 352 and Texas Human Resources Code, Chapter 111, which provide TWC with the authority to adopt, amend, or repeal such rules as it deems necessary for the effective administration of vocational rehabilitation services. The proposed rules affect Texas Human Resources C
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	(5) advise VRD and coordinate working relationships be-tween VRD [the divisions] and the State Independent Living Council and centers for independent living within the state; and (6) perform other comparable functions consistent with the Rehabilitation Act of 1973, as amended, that the RCT determines to be appropriate. §850.34. Reports. The Rehabilitation Council of Texas [RCT] shall: (1) prepare and submit an annual report to the governor or appropriate state entity and the Commission on the status of voca
	(5) advise VRD and coordinate working relationships be-tween VRD [the divisions] and the State Independent Living Council and centers for independent living within the state; and (6) perform other comparable functions consistent with the Rehabilitation Act of 1973, as amended, that the RCT determines to be appropriate. §850.34. Reports. The Rehabilitation Council of Texas [RCT] shall: (1) prepare and submit an annual report to the governor or appropriate state entity and the Commission on the status of voca
	(5) advise VRD and coordinate working relationships be-tween VRD [the divisions] and the State Independent Living Council and centers for independent living within the state; and (6) perform other comparable functions consistent with the Rehabilitation Act of 1973, as amended, that the RCT determines to be appropriate. §850.34. Reports. The Rehabilitation Council of Texas [RCT] shall: (1) prepare and submit an annual report to the governor or appropriate state entity and the Commission on the status of voca
	(5) advise VRD and coordinate working relationships be-tween VRD [the divisions] and the State Independent Living Council and centers for independent living within the state; and (6) perform other comparable functions consistent with the Rehabilitation Act of 1973, as amended, that the RCT determines to be appropriate. §850.34. Reports. The Rehabilitation Council of Texas [RCT] shall: (1) prepare and submit an annual report to the governor or appropriate state entity and the Commission on the status of voca





	(2) [(3)] 34 CFR Part 367, as amended, relating to the In-dependent Living Services for Older Individuals Who Are Blind (ILS-OIB); and[.] (3) 34 CFR Part 370, as amended, relating to the Client Assistance Program. (b) The procedures in this subchapter apply to those determi-nations made by Agency personnel that affect the provision of voca-tional rehabilitation (VR) services and ILS-OIB[, independent living services for older individuals who are blind, and the Business Enter-prises of Texas program.] (1) Un
	(2) [(3)] 34 CFR Part 367, as amended, relating to the In-dependent Living Services for Older Individuals Who Are Blind (ILS-OIB); and[.] (3) 34 CFR Part 370, as amended, relating to the Client Assistance Program. (b) The procedures in this subchapter apply to those determi-nations made by Agency personnel that affect the provision of voca-tional rehabilitation (VR) services and ILS-OIB[, independent living services for older individuals who are blind, and the Business Enter-prises of Texas program.] (1) Un
	(2) [(3)] 34 CFR Part 367, as amended, relating to the In-dependent Living Services for Older Individuals Who Are Blind (ILS-OIB); and[.] (3) 34 CFR Part 370, as amended, relating to the Client Assistance Program. (b) The procedures in this subchapter apply to those determi-nations made by Agency personnel that affect the provision of voca-tional rehabilitation (VR) services and ILS-OIB[, independent living services for older individuals who are blind, and the Business Enter-prises of Texas program.] (1) Un
	(2) [(3)] 34 CFR Part 367, as amended, relating to the In-dependent Living Services for Older Individuals Who Are Blind (ILS-OIB); and[.] (3) 34 CFR Part 370, as amended, relating to the Client Assistance Program. (b) The procedures in this subchapter apply to those determi-nations made by Agency personnel that affect the provision of voca-tional rehabilitation (VR) services and ILS-OIB[, independent living services for older individuals who are blind, and the Business Enter-prises of Texas program.] (1) Un
	(2) [(3)] 34 CFR Part 367, as amended, relating to the In-dependent Living Services for Older Individuals Who Are Blind (ILS-OIB); and[.] (3) 34 CFR Part 370, as amended, relating to the Client Assistance Program. (b) The procedures in this subchapter apply to those determi-nations made by Agency personnel that affect the provision of voca-tional rehabilitation (VR) services and ILS-OIB[, independent living services for older individuals who are blind, and the Business Enter-prises of Texas program.] (1) Un



	The following words and terms, when used in this subchapter, have the following meanings unless the context clearly indicates otherwise. The use of the singular or plural case is not meant to be limiting unless the context clearly indicates otherwise. (1) Act--The Rehabilitation Act of 1973 as amended, 29 United States Code [USC] §701, et seq. (2) Appellant--An applicant, eligible individual, autho-rized representative, or parent who has initiated formal procedures under this subchapter. (3) Applicant--An i

	(a) Any applicant or eligible individual who is dissatisfied with a determination made by the Agency, as described in §850.60 of this subchapter (relating to Scope), may request, or, if appropriate, may re-quest through the individual's authorized representative, a review of the determination. Although no prescribed form is required to file a re-quest, preprinted forms for this purpose are available on request within the Agency's Office of General Counsel or at any Agency vocational rehabilitation [VR] offi
	(a) Any applicant or eligible individual who is dissatisfied with a determination made by the Agency, as described in §850.60 of this subchapter (relating to Scope), may request, or, if appropriate, may re-quest through the individual's authorized representative, a review of the determination. Although no prescribed form is required to file a re-quest, preprinted forms for this purpose are available on request within the Agency's Office of General Counsel or at any Agency vocational rehabilitation [VR] offi
	(a) Any applicant or eligible individual who is dissatisfied with a determination made by the Agency, as described in §850.60 of this subchapter (relating to Scope), may request, or, if appropriate, may re-quest through the individual's authorized representative, a review of the determination. Although no prescribed form is required to file a re-quest, preprinted forms for this purpose are available on request within the Agency's Office of General Counsel or at any Agency vocational rehabilitation [VR] offi
	(a) Any applicant or eligible individual who is dissatisfied with a determination made by the Agency, as described in §850.60 of this subchapter (relating to Scope), may request, or, if appropriate, may re-quest through the individual's authorized representative, a review of the determination. Although no prescribed form is required to file a re-quest, preprinted forms for this purpose are available on request within the Agency's Office of General Counsel or at any Agency vocational rehabilitation [VR] offi
	(a) Any applicant or eligible individual who is dissatisfied with a determination made by the Agency, as described in §850.60 of this subchapter (relating to Scope), may request, or, if appropriate, may re-quest through the individual's authorized representative, a review of the determination. Although no prescribed form is required to file a re-quest, preprinted forms for this purpose are available on request within the Agency's Office of General Counsel or at any Agency vocational rehabilitation [VR] offi


	(a) Documentary evidence may be received in the form of copies or excerpts if the original is not readily available. On request, parties shall be given an opportunity to compare the original and the copy or excerpt. (b) When numerous similar documents that are otherwise ad-missible are offered into evidence, the IHO may limit the documents received to those that are typical and representative. The IHO may also require that an abstract of relevant data from the documents be pre-sented in the form of an exhib
	(a) Documentary evidence may be received in the form of copies or excerpts if the original is not readily available. On request, parties shall be given an opportunity to compare the original and the copy or excerpt. (b) When numerous similar documents that are otherwise ad-missible are offered into evidence, the IHO may limit the documents received to those that are typical and representative. The IHO may also require that an abstract of relevant data from the documents be pre-sented in the form of an exhib
	(a) Documentary evidence may be received in the form of copies or excerpts if the original is not readily available. On request, parties shall be given an opportunity to compare the original and the copy or excerpt. (b) When numerous similar documents that are otherwise ad-missible are offered into evidence, the IHO may limit the documents received to those that are typical and representative. The IHO may also require that an abstract of relevant data from the documents be pre-sented in the form of an exhib
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	(e) Exceptions to the 60-day time frame for determining eligi-bility or ineligibility may occur only when: (1) VRD notifies the applicant that unforeseen circum-stances beyond the control of VRD preclude it from completing the determination in 60 days; (2) the applicant, or the applicant's representative, as ap-propriate, agrees to a specific extension of time; or (3) VRD requires further time exploring an applicant's abil-ities, capabilities, and capacity to perform in work situations through trial work. (
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	work attitudes, work habits, work tolerance, and social and behavioral patterns suitable for successful job performance; and (4) an assessment, through provision of rehabilitation tech-nology services, of the customer's capacities to perform in a work en-vironment, including in an integrated setting, to the maximum extent feasible and consistent with the customer's informed choice. (d) VRD uses, to the maximum extent possible and appropri-ate and in accordance with confidentiality requirements, existing in-

	(6) A customer who is blind, does not meet the residency requirements of a particular institution, and is not eligible for tuition exemption under Texas Education Code, §54.364 may receive VRD tuition assistance based on the customer's economic need. Unless the customer is a recipient of Social Security benefits, either SSI or SSDI, [but the] payments must not exceed the tuition paid for a customer who does meet the residency requirements. (7) Tuition and fee exemption is an exemption from pay-ment of tuiti
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	[(c) Post-employment services must be related to the previ-ously planned employment outcome.] §856.52. Individualized Plan for Employment. (a) The Vocational Rehabilitation Division (VRD) initiates and continuously develops an individualized plan for employment (IPE) for each individual eligible for vocational rehabilitation (VR) services and for each individual being provided such services in trial work. All IPEs must be written using the form prescribed by VRD for this purpose. (b) VRD advises the custome
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	(A) VRD responsibilities; and (B) customer responsibilities, including: (i) the customer's responsibilities related to his or her employment outcome; (ii) if applicable, the customer's participation in pay-ing for the costs of the plan; (iii) the customer's responsibility to apply for and se-cure comparable benefits; and (iv) the responsibilities of other entities resulting from arrangements made under comparable services or benefits; (6) for a customer with the most significant disabilities for whom an emp
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	(2) the customer has achieved the employment outcome that is described in the customer's IPE and that is consistent with the customer's strengths, resources, priorities, concerns, abilities, capabil-ities, interests, and informed choice; (3) the employment outcome is in an integrated setting; (4) the customer has maintained the employment outcome for at least 90 days; and (5) the customer and the vocational rehabilitation [VR] counselor consider the employment outcome to be satisfactory and agree that the c
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	and treatment within a geographic distribution that reflects customer or claimant distribution. (3) Notification of the proposed schedule of rates shall be published in the Texas Register to allow interested persons to present comments to the Agency before the rates are established. (4) After the reevaluation process is completed in accor-dance with the requirements in paragraphs (1) and (2) of this section, the Agency's executive director or deputy executive director may es-tablish the rates for medical se
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	the results of the CCH will be evaluated as to the individual's eligibil-ity for VR services at CCRC. A risk evaluation must be completed if the CCH check identifies a criminal history. The Agency [TWC] will perform a risk evaluation to include the following factors, but not be limited to the: (1) severity of the offense; (2) time frame of the offense; (3) rehabilitation of the customer; and (4) parole and community supervision terms. (c) A customer [Notwithstanding subsection (a)(3) of this sec-tion, a non
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