
TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 1. GENERAL PROCEDURES 
SUBCHAPTER Q. PURCHASING PROTEST 
[OF CONTRACT AWARDS OR AGENCY 
PROCUREMENT] PROCEDURES 
4 TAC §§1.1100 - 1.1105 

The Texas Department of Agriculture (Department) proposes 
amendments to 4 TAC §1.1100, concerning Definitions; §1.1101, 
concerning Filing a Protest; Effect; §1.1102, concerning Dis-
position of Protests by the Responsible Individual; §1.1103, 
concerning Appeal; §1.1104, concerning Recordkeeping; and 
§1.1105, concerning Applicability of Subchapter. The Depart-
ment identified the need for the proposed amendments during 
its rule review conducted pursuant to Texas Government Code 
§2001.039, the adoption for which can be found in the Review 
of Agency Rules section of this issue. 
The proposed amendments to §1.1100 update and clarify the 
definition of Responsible Individual based on current Depart-
ment functional job title and organizational structure and remove 
definitions that duplicate those already found in 4 TAC §1.1, 
which apply to all of Title 4, Part 1. 
The proposed amendments to §1.1101 provide additional infor-
mation concerning Department procedures related to the sub-
mission and processing of protests to the Department and make 
editorial changes for clarity. 
The proposed amendments to §1.1102 further clarify language 
addressing how protests are handled through use of a defined 
term and correcting grammatical errors and make editorial 
changes. 
The proposed amendment to §1.1103 reflects nonsubstantive 
edits by removing a redundant word and referencing a defined 
term accurately. 
The proposed amendments to §1.1104 further reflects nonsub-
stantive edits by correctly referencing a defined term. 
The proposed amendments to §1.1105 make an editorial change 
to utilize a defined term. 
Ms. Kelly Parker, Procurement and Contract Director, has de-
termined that for the first five-year period the proposed amend-
ments are in effect, there will be no fiscal implications for the 
state or local governments as a result of enforcing or adminis-
tering the rules. 

Ms. Parker has also determined that for each year of the first five 
years the proposed amendments are in effect, the public benefit 
will be improved readability and clarity of the rules. 
Ms. Parker has determined there are no anticipated economic 
costs to persons required to comply with the proposed amend-
ments. 
Ms. Parker has provided the following government growth 
impact statement, as required pursuant to Texas Government 
Code, §2001.0221. During the first five years the proposed 
amendments are in effect: 
(1) no government programs will be created or eliminated; 
(2) no employee positions will be created or eliminated; 
(3) there will be no increase or decrease in future legislative ap-
propriations to the Department; 
(4) there will be no increase or decrease in fees paid to the De-
partment; 
(5) no new regulations will be created by the proposal; 
(6) there will be no expansion, limitation, or repeal of existing 
regulation; 
(7) there will be no increase or decrease in the number of indi-
viduals subject to the rules; and 

(8) there will be no positive or adverse effect on the Texas econ-
omy. 
The Department has determined the proposed rules will not af-
fect a local economy within the meaning of Government Code 
§2001.022 and will not have an adverse economic effect on small 
businesses, micro-businesses, or rural communities. 
Written comments on the proposal may be submitted to Mr. 
Skyler Shafer, Assistant General Counsel, Texas Department of 
Agriculture, P.O. Box 12847, Austin, Texas 78711, or by email 
to: Skyler.Shafer@TexasAgriculture.gov. Comments must be 
received no later than 30 days from the date of publication of 
the proposal in the Texas Register. 

The amendments are proposed pursuant to Section 2155.076 
of the Texas Government Code, which provides that all state 
agencies, including the Department, must adopt procedures for 
vendor protests of purchasing issues; and Section 12.016 of 
the Texas Agriculture Code, which authorizes the Department 
to adopt rules as necessary for the administration of its powers 
and duties. 
The code affected by the proposal is Texas Government Code, 
Chapter 2155 and Texas Agriculture Code, Chapter 12. 
§1.1100. Definitions. 
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The following words and terms, when used in this subchapter, shall 
have the following meaning, unless the context clearly indicates other-
wise. 

[(1) Agency--The Texas Department of Agriculture.] 

[(2) Commissioner--The Commissioner of the Texas De-
partment of Agriculture.] 

(1) [(3)] Deputy Commissioner--The Deputy Commis-
sioner of the Texas Department of Agriculture. 

(2) [(4)] Interested Parties--All vendors who have submit-
ted bids or proposals for the provision of goods or services to the Texas 
Department of Agriculture. 

(3) [(5)] Office of General Counsel--The Office of the Gen-
eral Counsel for the Texas Department of Agriculture. 

(4) [(6)] Responsible Individual--The Procurement and 
Contract Director (Director) [Chief Administrator] or equivalent 
person who is [for the agency division] responsible for the supervision 
of procurement and purchasing staff, or, only in the event of an ab-
sence of the Director [Chief Administrator] or equivalent person from 
work as a result of death, disability, incapacity or illness, the person 
designated by the [Chief Administrator or the] Deputy Commissioner, 
in consultation with the Chief Financial Officer, to review and make a 
determination on the protest, as applicable. 

§1.1101. Filing a Protest; Effect. 

(a) Any actual or prospective bidder, offeror, or contractor 
who asserts or complains of improper process or a procedural defect in 
connection with the Department's [agency's] solicitation, evaluation, 
or award of a contract may file a formal protest with the Responsible 
Individual [for the division, subdivision or office that is responsible 
for the procurement]. 

(b) A formal protest must be made in writing and received by 
the Responsible Individual within 10 working days after the protesting 
party knows, or should have known, of the occurrence of the action that 
is protested. 

(c) Formal protests must conform to the requirements of this 
subchapter, and will be resolved through use of the procedures that are 
described in this subchapter. The protesting party must mail or deliver 
copies of the protest to the Department [agency] and other interested 
parties. Protests may be mailed to Texas Department of Agriculture, 
Attn: Procurement & Contract Director, P.O. Box 12847, Austin, TX 
78711, or delivered to the Department's headquarters at 1700 N. Con-
gress Ave, 11th Floor, Austin, TX 78701. 

(d) In the event of a timely protest under this section, the 
Responsible Individual will notify the Chief Financial Officer, General 
Counsel, and Deputy Commissioner of receipt of a protest under this 
subchapter. The Department [agency] will suspend further processing 
of [process with] the solicitation or award of the contract that forms the 
basis of the protest unless the Commissioner or Deputy Commissioner, 
in consultation with the using division and Office of General Counsel, 
makes a written determination that the contract must be awarded 
without delay, to protect the best interests of the Department [agency]. 

(e) A formal protest must be sworn and contain: 

(1) (No change.) 

(2) a specific description of each action by the Department 
[agency] that the protesting party alleges to be a violation of the statu-
tory or regulatory provision that the protesting party has identified pur-
suant to paragraph (1) of this subsection; 

(3) - (5) (No change.) 

(6) a statement that copies of the protest have been mailed 
or delivered to [the agency and] all other identifiable interested parties. 

(f) Absent [Unless the Commissioner or Deputy Commis-
sioner makes] a written determination under subsection (d) of this 
section [that the contract must be awarded without delay as authorized 
by this section], the Department [Agency] may not proceed with the 
solicitation or award of the [and] contract until the protest is denied or 
resolved by mutual written agreement [favorably to the Agency]. 

§1.1102. Disposition of Protests by the Responsible Individual. 
(a) Upon receipt of a timely protest that conforms with this 

subchapter, the Responsible Individual [of the division or office that is 
responsible for the procurement] will review the protest. The Respon-
sible Individual may request written responses to the protest from any 
staff of the Department [agency] and may request from the Department 
[agency] staff any and all documents related to the protest. The Re-
sponsible Individual may solicit written responses to the protest from 
other interested [interest] parties. 

(b) (No change.) 

(c) If the protest is not resolved by mutual written agreement, 
the Responsible Individual shall issue a written determination regard-
ing the protest within thirty (30) calendar days of receipt of a timely 
protest that conforms with this subchapter[, issue a written determina-
tion regarding the protest]. The Responsible Individual shall consult 
with the Chief [Office of General Counsel and the agency's] Financial 
Officer and the Office of General Counsel [Services Division] prior to 
issuing a written determination on the protest. 

(d) The Responsible Individual shall inform the protesting 
party, Deputy Commissioner [the agency], and other interested parties 
of the written determination, denying or sustaining the protest, in 
whole or in part, setting forth the reasons for the determination. The 
written determination may set forth any appropriate remedial action, 
including a decision that: 

(1) requires all or any portion of the solicitation or award 
of the contract to be rebid or repurchased; 

(2) - (3) (No change.) 

(e) A protest [or appeal] that is not timely filed with the Re-
sponsible Individual will not be considered unless good cause for delay 
is shown and the Commissioner or Deputy Commissioner, in consul-
tation with the Office of General Counsel, determines that the protest 
raises issues that are significant to Department [agency] procurement 
practices or procedures in general. 

(f) Unless a protesting party or interested party timely files an 
appeal pursuant to §1.1103 of this subchapter (relating to Appeal), the 
[final] written determination of the Responsible Individual is the final 
administrative action of the Department [agency]. 

§1.1103. Appeal. 
(a) A protesting party who is not satisfied with the determina-

tion of the Responsible Individual may appeal the determination to the 
Commissioner or, upon the Commissioner's delegation, to the Deputy 
Commissioner. The appeal [request] must be submitted in writing and 
received by the Commissioner's office no later than ten working days 
after the date of the Responsible Individual's determination. If an ap-
peal [a request] is not timely submitted as provided under this subsec-
tion, the written determination of the Responsible Individual is the final 
administrative action of the Department [there shall be no further action 
taken by the Commissioner or Deputy Commissioner on the protest]. 
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(b) Upon receipt of a timely appeal that conforms with the re-
quirements of this subchapter, the Commissioner or Deputy Commis-
sioner may designate an employee of the Department [agency] to re-
view the protest, the determination made by the Responsible Individ-
ual, and the appeal of the Responsible Individual's determination. The 
designee will prepare and submit to the Commissioner or Deputy Com-
missioner a written recommendation regarding the appeal within five 
working days of the designation. 

(c) In making a final determination, the Commissioner or 
Deputy Commissioner will consider only the [final] written deter-
mination of the Responsible Individual, those materials or pleadings 
submitted to the Responsible Individual, and, if applicable, the written 
recommendation made by a designated employee. No further argu-
ments, authorities, documents, or pleadings shall be filed with the 
Commissioner or Deputy Commissioner. 

(d) The Commissioner or Deputy Commissioner will issue a 
final written determination of the appeal, denying or sustaining the 
protest, in whole or in part, which shall be the final administrative ac-
tion of the Department [agency]. 

§1.1104. Recordkeeping. 
The Department [agency] will maintain all documentation on the pur-
chasing process that is the subject of a protest or appeal in accordance 
with the Department's records [agency's document] retention schedule. 

§1.1105. Applicability of Subchapter. 
This subchapter does not apply to grant awards made by the 
Department [agency], or any grant programs administered by the 
Department [agency]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 4, 2022. 
TRD-202202902 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 
TITLE 13. CULTURAL RESOURCES 

PART 2. TEXAS HISTORICAL 
COMMISSION 

CHAPTER 13. TEXAS HISTORIC 
PRESERVATION TAX CREDIT PROGRAM 
13 TAC §§13.1 - 13.3, 13.6, 13.7 

The Texas Historical Commission (Commission) proposes 
amendments to the Texas Administrative Code, Title 13, Part 2, 
Chapter 13, §§13.1, 13.2, 13.3, 13.6, and 13.7, related to Texas 
Historic Preservation Tax Credit Program. 
Section 13.1(17) is added to the rules to clarify certain other rules 
and requirements of the program, and to bring the Texas His-
toric Preservation Tax Credit into better alignment with regula-
tions of the Federal Rehabilitation Credit, which the Commission 
also administers in Texas, in conjunction with the National Park 
Service. Section 13.1(19) (previously §13.1(18)) and §13.1(27) 

(previously §13.1(26)) have been amended to better align with 
other program rules and requirements. 
Section 13.2(a)(2)(C) and §13.2(b) have been edited to better 
reflect the types of projects and costs that are allowed based on 
the program statute in Texas Tax Code (TTC) Chapter 171, Sub-
chapter S. Section 13.2(d) has been heavily altered to delete in-
formation that no longer applies to the program due to changes, 
through legislation, in TTC Chapter 171, Subchapter S. Rules 
regarding application from retroactive projects and applications 
from state colleges and universities have been deleted as those 
projects are no longer qualified to apply for the credit. 
Section 13.3(g) is edited to simplify the application process, by 
not requiring applicants to submit additional paperwork once a 
property has received historic designation. Commission staff 
will handle that documentation internally. Edits to §13.4(h) and 
§13.3(i) are intended to clarify the rules and bring them into better 
alignment with the rules of the Federal Rehabilitation Tax Credit. 
Section 13.6(c)(3) has an unnecessary word deleted. Section 
13.6(d)(5) has been converted to §13.6(f) to allow for clearer 
reading and has been expanded to better align with the rules of 
the Federal Rehabilitation Tax Credit and to match current edits 
in §13.3. 
Section 13.7 is amended to remove §13.7(c). This rule did not 
relate directly to the substance of §13.7 and has been recreated 
elsewhere in the currently proposed edits. 
FISCAL NOTE. Mark Wolfe, Executive Director, has determined 
that for the first five-year period the amended rules are in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering these rules. 
PUBLIC BENEFIT. Mr. Wolfe has also determined that for the 
first five-year period the amended rule is in effect, the public ben-
efit will be the preservation of and education about state historic 
resources. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. Mr. Wolfe has also 
determined that there will be no impact on rural communities, 
small businesses, or micro-businesses as a result of implement-
ing these rules. Accordingly, no regulatory flexibility analysis, as 
specified in Texas Government Code § 2006.002, is required. 
ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT. There are no anticipated economic costs to per-
sons who are required to comply with the amendments to these 
rules, as proposed. There is no effect on local economy for the 
first five years that the proposed new section is in effect; there-
fore, no local employment impact statement is required under 
Texas Government Code § 2001.022 and 2001.024(a)(6). 
GOVERNMENT GROWTH IMPACT STATEMENT. Because the 
proposed amendments only concern clarifications to an existing 
program, during the first five years that the amendments would 
be in effect, the proposed amendments: will not create or elimi-
nate a government program; will not result in the addition or re-
duction of employees; will not require an increase or decrease 
in future legislative appropriations; will not lead to an increase or 
decrease in fees paid to a state agency; will not create a new reg-
ulation; will not repeal an existing regulation; and will not result in 
an increase or decrease in the number of individuals subject to 
the rule. During the first five years that the amendments would 
be in effect, the proposed amendments will not positively or ad-
versely affect the Texas economy. 
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TAKINGS IMPACT ASSESSMENT. The Commission has deter-
mined that no private real property interests are affected by this 
proposal and the proposal does not restrict or limit an owner's 
right to his or her property that would otherwise exist in the ab-
sence of government action and, therefore, does not constitute 
a taking under Texas Government Code, § 2007.043. 
PUBLIC COMMENT. Comments on the proposal may be sub-
mitted to Mark Wolfe, Executive Director, Texas Historical Com-
mission, P.O. Box 12276, Austin, Texas 78711. Comments will 
be accepted for 30 days after publication in the Texas Register. 

STATUTORY AUTHORITY. These amendments are proposed 
under the authority of Texas Government Code § 442.005(q), 
which provides the Commission with the authority to promulgate 
rules to reasonably affect the purposes of the Commission, and 
Texas Government Code § 171.009, of the Texas Tax Code, 
which authorizes the Commission to adopt rules necessary to 
implement the Tax Credit for Certified Rehabilitation of Certified 
Historic Structures. 
CROSS REFERENCE TO OTHER LAW. No other statutes, arti-
cles, or codes are affected by these amendments. 
§13.1. Definitions. 
The following words and terms when used in these rules shall have the 
following meanings unless the context clearly indicates otherwise: 

(1) Applicant--The entity that has submitted an application 
for a building or structure it owns or for which it has a contract to 
purchase. 

(2) Application--A fully completed Texas Historic Preser-
vation Tax Credit Application form submitted to the Commission, 
which includes three parts: 

(A) Part A - Evaluation of Significance, to be used by 
the Commission to make a determination whether the building is a cer-
tified historic structure; 

(B) Part B - Description of Rehabilitation, to be used by 
the Commission to review proposed projects for compliance with the 
Standards for Rehabilitation; and 

(C) Part C - Request for Certification of Completed 
Work, to be used by the Commission to review completed projects for 
compliance with the work approved under Part B. 

(3) Application fee--The fee charged by the Commission 
and paid by the applicant for the review of Part B and Part C of the 
application as follows: 
Figure: 13 TAC §13.1(3) (No change.) 

(4) Audited cost report--Such documentation as defined by 
the Comptroller in 34 TAC Chapter 3, Tax Administration. 

(5) Building--Any edifice enclosing a space within its 
walls, and usually covered by a roof, the purpose of which is prin-
cipally to shelter any form of human activity, such as shelter or 
housing, or to provide working, office, parking, display, or sales space. 
The term includes among other examples, banks, office buildings, 
factories, warehouses, barns, railway or bus stations, and stores and 
may also be used to refer to a historically and functionally related 
unit, such as a courthouse and jail or a house and barn. Functional 
constructions made usually for purposes other than creating human 
shelter or activity such as bridges, windmills, and towers are not 
considered buildings under this definition and are not eligible to be 
certified historic structures. 

(6) Certificate of Eligibility--A document issued by the 
Commission to the owner, following review and approval of a Part C 

application, that confirms the property to which the eligible costs and 
expenses relate is a certified historic structure and the rehabilitations 
qualifies as a certified rehabilitation; and specifies the date the certified 
historic structure was first placed in service after the rehabilitation. 

(7) Certified historic structure--A building or buildings lo-
cated on a property in Texas that is certified by the Commission as: 

(A) listed individually in the National Register of His-
toric Places; 

(B) designated as a Recorded Texas Historic Landmark 
under §442.006, Texas Government Code, or as a State Antiquities 
Landmark under Chapter 191, Texas Natural Resources Code; §21.6 
and §26.3(63) and (64) [(63) - (64)] of this title; or 

(C) certified by the Commission as contributing to the 
historic significance of: 

(i) a historic district listed in the National Register 
of Historic Places; or 

(ii) a certified local district as per 36 CFR §67.9. 

(8) Certified local district--A local historic district certified 
by the United States Department of the Interior in accordance with 36 
C.F.R §67.9. 

(9) Certified rehabilitation--The rehabilitation of a certified 
historic structure that the Commission has certified as meeting the Stan-
dards for Rehabilitation. If the project is submitted for the federal re-
habilitation tax credit it must be reviewed by the National Park Service 
prior to a determination that it meets the requirements for a certified 
rehabilitation under this rule. In the absence of a determination for the 
federal rehabilitation tax credit, the Commission shall have the sole re-
sponsibility for certifying the project. 

(10) Commission--The Texas Historical Commission. 

(11) Comptroller--The Texas Comptroller of Public Ac-
counts. 

(12) Contributing--A building in a historic district consid-
ered to be historically, culturally, or architecturally significant accord-
ing to the criteria established by state or federal government, includ-
ing those formally promulgated by the National Park Service and the 
United Sates Department of the Interior at 36 C.F.R. Part 60 and appli-
cable national Register bulletins. 

(13) Credit--The tax credit for the certified rehabilitation 
of certified historic structures available pursuant to Chapter 171, Sub-
chapter S of the Texas Tax Code. 

(14) District--A geographically definable area, urban, or 
rural, possessing a significant concentration, linkage, or continuity of 
sites, building, structures, or objects united by past events geographi-
cally but linked by association or history. 

(15) Eligible costs and expenses--The qualified rehabilita-
tion expenditures as defined by §47(c)(2), Internal Revenue Code, in-
cluding rehabilitation expenses as set out in 26 C.F.R. §1.48-12(c), in-
curred during the project, except as otherwise specified in Chapter 171, 
Subchapter S of the Texas Tax Code. 

(16) Federal rehabilitation tax credit--A federal tax credit 
for 20 % of qualified rehabilitation expenditures with respect to a cer-
tified historic structure, as defined in §47, Internal Revenue Code; 26 
C.F.R. §1.48-12; and 36 C.F.R. Part 67. 

(17) Functionally related buildings--A collection of build-
ings that were constructed or used to serve and support an overall single 
purpose during their period of significance. Examples include but are 
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not limited to: a residence and carriage house; a multi-building apart-
ment complex; a multi-building industrial or commercial complex; or 
buildings constructed as a campus. Buildings within a typical neigh-
borhood or downtown commercial historic district, among other prop-
erty types, do not count as functionally related buildings with other 
buildings in the district, unless there is a certain historical attachment 
other than community development. Functionally related buildings 
owned by one entity are viewed as a single property while those owned 
by separate entities are viewed as separate properties. 

(18) [(17)] National Park Service--The agency of the U.S. 
Department of the Interior that is responsible for certifying projects to 
receive the federal rehabilitation tax credit. 

(19) [(18)] Owner--A person, partnership, company, cor-
poration, whether for profit or not, governmental body, an institution 
of higher education or university system or any other entity holding a 
legal or equitable interest in a Property or Structure, which can include 
a full or partial ownership interest. Not all of these owner entities can 
qualify as an applicant for the credit, based on the requirements listed in 
Chapter 171, Subchapter S of the Texas Tax Code. A long-term lessee 
of a property may be considered an owner if their current lease term is 
at a minimum 27.5 years for residential rental property or 39 years for 
nonresidential real property, as referenced by §47(c)(2), Internal Rev-
enue Code. 

(20) [(19)] Phased development--A rehabilitation project 
which may reasonably be expected to be completed in two or more 
distinct states of development, as defined by United States Treasury 
Regulation 26 C.F.R. §1.48-12(b)(2)(v). Each phase of a phased devel-
opment can independently support an Application for a credit as though 
it was a stand-alone rehabilitation, as long as each phase meets the def-
inition of a Project. If any completed phase of the rehabilitation project 
does not meet the requirements of a certified rehabilitation, future ap-
plications by the same owner for the same certified historic structure 
will not be considered. 

(21) [(20)] Placed in Service--A status obtained upon com-
pletion of the rehabilitation project as described in the Part B applica-
tion, and any subsequent amendments, and documented in the Part C 
application. Evidence of the date a property is placed in service in-
cludes a certificate of occupancy issued by the local building official 
and/or an architect's certificate of substantial completion. Other doc-
uments will suffice when certificates of occupancy and/or substantial 
completion are not available for a specific project, including final con-
tractor invoices or other verifiable statements of completion. Alternate 
documents should be approved by the Commission before submission. 
Placed in Service documentation must indicate the date that work was 
completed. 

(22) [(21)] Project--A specified scope of work, as de-
scribed in a rehabilitation plan submitted with a Part B application and 
subsequent amendments, comprised of work items that will be fully 
completed and Placed in Service. Examples of a project may include, 
but are not limited to, a whole building rehabilitation, rehabilitation 
of individual floors or spaces within a building, repair of building 
features, or replacement of building systems (such as mechanical, 
electrical, and plumbing systems). Partial or incomplete scopes of 
work, such as project planning and design, demolition, or partial com-
pletion of spaces, features, or building systems are not included in this 
definition as projects. Per §13.6(d)(5) of this title, the Commission's 
review encompasses the entire building and site even if other work 
items are not included in a submitted project. 

(23) [(22)] Property--A parcel of real property containing 
one or more buildings or structures that is the subject of an application 
for a credit. 

(24) [(23)] Rehabilitation--The process of returning a 
building or buildings to a state of utility, through repair or alteration, 
which makes possible an efficient use while retaining those portions 
and features of the building and its site and environment which are 
significant. 

(25) [(24)] Rehabilitation plan--Descriptions, drawings, 
construction plans, and specifications for the proposed rehabilitation 
of a certified historic structure in sufficient detail to enable the Com-
mission to evaluate compliance with the Standards for Rehabilitation. 

(26) [(25)] Standards for Rehabilitation--The United States 
Secretary of the Interior's Standards for Rehabilitation as defined in 
§67.7. 

(27) [(26)] Structure--A building; see also certified historic 
structure. "Structure" may be used in place of the word "building," 
but all tax credit projects must involve rehabilitation of a building as 
defined in §13.1(5) of this title. 

(28) [(27)] Tax Credit--A credit earned against either the 
state franchise tax or the insurance premium tax per §171 of the Texas 
Tax Code and any limitations provided therein. 

§13.2. Qualification Requirements. 
(a) Qualification for credit. 

(1) An Owner is eligible for a credit for eligible costs and 
expenses incurred in the certified rehabilitation of a certified historic 
structure if: 

(A) the rehabilitated certified historic structure is placed 
in service on or after September 1, 2013; 

(B) the Owner has an ownership interest in the certified 
historic structure in the year during which the structure is placed in 
service after the rehabilitation; and 

(C) the total amount of the eligible costs and expenses 
incurred exceeds $5,000. 

(2) A property for which eligible costs and expenses are 
submitted for the credit must meet Internal Revenue Code §47(c)(2) 
which includes: 

(A) non-residential real property; [or] 

(B) residential rental property; or[.] 

(C) other property types exempted from parts of Inter-
nal Revenue Code §47(c)(2) as described in Chapter 171, Subchapter 
S of the Texas Tax Code. 

(b) Eligible costs and expenses. Eligible costs and expenses 
means those costs and expenses allowed pursuant to Internal Revenue 
Code §47(c)(2) or as exempted by Chapter 171, Subchapter S of the 
Texas Tax Code. Such eligible costs and expenses, include, but are not 
limited to: 

(1) expenditures associated with structural components as 
defined by United States Treasury Regulation §1.48-1(e)(2) including 
walls, partitions, floors, ceilings, windows and doors, stairs, elevators, 
escalators, sprinkling systems, fire escapes, components of central air 
conditioning, heating, plumbing, and electrical systems and other com-
ponents related to the operation or maintenance of the building; 

(2) architectural services; 

(3) engineering services; 

(4) construction management and labor, materials, and rea-
sonable overhead; 

(5) subcontracted services; 
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(6) development fees; 

(7) construction period interest and taxes; and 

(8) other items referenced in Internal Revenue Code 
§47(c)(2). 

(c) Ineligible costs and expenses. Eligible costs and expenses 
as defined in Internal Revenue Code §47(c)(2) do not include the fol-
lowing: 

(1) the cost of acquiring any interest in the property; 

(2) the personal labor by the applicant; 

(3) any cost associated with the enlargement of an existing 
building; 

(4) site work expenditures, including any landscaping, 
sidewalks, paving, decks, outdoor lighting remote from the building, 
fencing, retaining walls or similar expenditures; or 

(5) any cost associated with the rehabilitation of an out-
building or ancillary structure unless it is certified by the Commission 
to contribute to the historical significance of the property. 

(d) Eligibility date for costs and expenses. 

(1) Part A of the Texas Historic Preservation Tax Credit 
Certification Application must be submitted prior to the building being 
placed in service per §13.1(21) of this title. Projects that have been 
placed in service prior to submission of a Part A application do not 
qualify for the program. 

[(1) Applications for rehabilitated historic structures 
placed in service prior to the program's effective date, January 1, 2015, 
must be submitted for review by January 1, 2018.] 

[(2) If the rehabilitated certified historic structure is placed 
in service on or after January 1, 2015, Part A of the Texas Historic 
Preservation Tax Credit Certification Application must be submitted 
prior to the building being placed in service. Projects completed on 
or after January 1, 2015, but before January 1, 2016, are exempt from 
this requirement only if their costs and expenses were incurred by an 
entity exempt from the tax imposed by Section 171.063 of the Tax Code 
within a 60-month period prior to the building's placed in service date.] 

[(3) If the rehabilitated certified historic structure was com-
pleted and placed in service after January 1, 2015; and the rehabilitated 
certified structure has a Part 1 Application filed under the Federal His-
toric Preservation Tax Credit program; then the applicant may use the 
submission date of their Part 1 Application to satisfy the above placed 
in service requirement in paragraph (2) of this subsection.] 

(2) [(4)] While the credit may be claimed for eligible costs 
and expenses incurred prior to the filing of an application, potential ap-
plicants are urged to file Parts A and B of the application at the earliest 
possible date. This will allow the Commission to review the applica-
tion and provide guidance to the applicant that will increase the chances 
that the application will ultimately be approved and the credit received. 

[(5) For an institution of higher education or university 
system as defined by Section 61.003, Education Code, the authorized 
investment of public funds governed by Chapter 2256, Government 
Code, relates only to those eligible costs and expenses incurred on or 
after June 14, 2017 until January 1, 2022 in accordance with Section 
171.901(4) of the Tax Code.] 

(e) Phased development. Part B applications for rehabilita-
tion of the same certified historic structure may be submitted by the 
same owner only if they describe clearly defined phases of work that 
align with a cost report that separates the eligible costs and expenses 

by phase. Separate Part B and C applications shall be submitted for re-
view by the Commission prior to issuance of a certificate of eligibility 
for each phase. 

(f) Amount of credit. The total amount of credit available is 
twenty-five percent (25%) of the aggregate eligible costs and expenses 
incurred in the certified rehabilitation of the certified historic structure. 

§13.3. Evaluation of Significance. 
(a) Application Part A - Evaluation of Significance. Part A of 

the application requires information to allow the Commission to evalu-
ate whether a building is a certified historic structure and shall be com-
pleted for all buildings to be included in the project. Part A of the 
application is evaluated against criteria for significance and integrity 
issued by the National Park Service. 

(b) Application Requirements. Information to be submitted in 
the Part A includes: 

(1) Name, mailing address, telephone number, and email 
address of the property owner(s) and Applicant if different from the 
Owner; 

(2) Name and address of the property; 

(3) Name of the historic district, if applicable; 

(4) Current photographs of the building and its site, show-
ing exterior and interior features and spaces adequate to document the 
property's significance. Photographs must be formatted as directed by 
the Commission in published program guidance materials on the Com-
mission's online Texas Historic Preservation Tax Credit Application 
Guide available by accessing thc.texas.gov; 

(5) Date of construction of the property; 

(6) Brief description of the appearance of the property, in-
cluding alterations, characteristic features and estimated date or dates 
of construction and alterations; 

(7) Brief statement of significance summarizing why a 
property is: 

(A) eligible for individual listing in the National Regis-
ter of Historic Places; 

(B) contributes to a historic district listed in the Na-
tional Register of Historic Places or a certified local district; or 

(C) contributes to a potential historic district, accompa-
nied by: 

(i) a map showing the boundary of the potential his-
toric district and the location of the property within the district; 

(ii) photographs of other properties in the district; 
and 

(iii) justification for the district's eligibility for list-
ing in the National Register of Historic Places; 

(8) A map showing the location of the historic property; 

(9) Signature of the Owner, and Applicant if different from 
the Owner, requesting the determination; and 

(10) Other information required on the application by the 
Commission. 

(c) Consultation with Commission. Any person may infor-
mally consult with the Commission to determine whether a property 
is: 

(1) listed individually in the National Register of Historic 
Places; 
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(2) designated as a Recorded Texas Historic Landmark or 
State Antiquities Landmark; or 

(3) certified by the Commission as contributing to the his-
toric significance of a historic district listed in the National Register of 
Historic Places or a certified local district. 

(d) Automatic qualification as certified historic structure. If 
a property is individually listed in the National Register of Historic 
Places or designated as a Recorded Texas Historic Landmark or State 
Antiquities Landmark, then it is a certified historic structure and should 
be indicated as such on Part A of the application. 

(e) Preliminary determination of significance. An Applicant 
for a property not listed in the National Register of Historic Places, 
neither individually nor as a contributing element to a historic district; 
not designated a Recorded Texas Historic Landmark nor State Antiq-
uities Landmark; and not listed in a certified local district may obtain 
a preliminary determination from the Commission as to whether the 
property is individually eligible to become a certified historic structure 
or is eligible as a contributing structure in a potential historic district 
by submitting Part A of the application. Determination will be based 
on criteria for listing in the National Register of Historic Places. Ap-
plications for a preliminary determination of significance must show 
how the property meets one of the following criteria for listing in the 
National Register of Historic Places and any applicable criteria consid-
erations from the National Park Service. 

(1) National Register of Historic Places criteria. The qual-
ity of significance in American history, architecture, archeology, engi-
neering, and culture is present in districts, sites, buildings, structures, 
and objects that possess integrity of location, design, setting, materials, 
workmanship, feeling, and association and one or more of subpara-
graphs (A) - (D) of this paragraph: 

(A) Properties that are associated with events that have 
made a significant contribution to the broad patterns of our history; or 

(B) that are associated with the lives of persons signifi-
cant in our past; or 

(C) that embody distinctive characteristics of a type, pe-
riod, or method of construction, or that represent the work of a master, 
or that possess high artistic values, or that represent a significant and 
distinguishable entity whose components may lack individual distinc-
tion; or 

(D) that have yielded, or may be likely to yield, infor-
mation important in prehistory or history. 

(2) Criteria considerations. Ordinarily cemeteries, birth-
places, or graves of historical figures, properties owned by religious 
institutions or used for religious purposes, structures that have been 
moved from their original locations, reconstructed historic buildings, 
properties primarily commemorative in nature, and properties that have 
achieved significance within the past 50 years shall not be considered 
eligible for the National Register. However, such properties will qual-
ify if they are integral parts of districts that do meet the criteria or if 
they fall within the following categories: 

(A) A religious property deriving primary significance 
from architectural or artistic distinction or historical importance; or 

(B) A building or structure removed from its original 
location but which is significant primarily for architectural value, or 
which is the surviving structure most importantly associated with a his-
toric person or event; or 

(C) A birthplace or grave of a historical figure of out-
standing importance if there is no appropriate site or building directly 
associated with his productive life. 

(D) A cemetery which derives its primary significance 
from graves of persons of transcendent importance, from age, from 
distinctive design features, or from association with historic events; or 

(E) A reconstructed building when accurately executed 
in a suitable environment and presented in a dignified manner as part 
of a restoration master plan, and when no other building or structure 
with the same association has survived; or 

(F) A property primarily commemorative in intent if de-
sign, age, tradition, or symbolic value has invested it with its own ex-
ceptional significance; or 

(G) A property achieving significance within the past 
50 years if it is of exceptional importance. 

(3) Issuance of a preliminary determination of significance 
does not bind the Commission to the designation of an individual 
historic structure or district. Applicants proceed with rehabilitation 
projects at their own risk. If a structure is ultimately not listed in the 
National Register of Historic Places, designated as a Recorded Texas 
Historic Landmark, or certified as a contributing element to a local 
district pursuant to 36 C.F.R. §67.9, the preliminary determination 
does not become final, and the owner will not be eligible for the credit. 
The Commission shall not issue a certificate of eligibility until or 
unless the designation is final. 

(f) Determination of contributing structures in existing historic 
districts. If a property is located in a district listed in the National 
Register of Historic Places or in a certified local district, an Appli-
cant or an Owner of the property shall request that the Commission 
determine whether the property is of historic significance contributing 
to the district by submitting Part A of the application. The Commis-
sion evaluates properties located within historic districts listed in the 
National Register of Historic Places or certified local districts to deter-
mine whether they contribute to the historic significance of the district 
by applying the following standards: 

(1) A property contributing to the historic significance of a 
district is one which by location, design, setting, materials, workman-
ship, feeling, and association adds to the district's sense of time and 
place and historical development. 

(2) A property does not contribute to the historic signifi-
cance of a district if it does not add to the district's sense of time and 
place and historical development, or if its location, design, setting ma-
terials, workmanship, feeling, and association have been so altered or 
have so deteriorated that the overall integrity of the building has been 
irretrievably lost. 

(3) Generally, buildings that have been built within the past 
50 years shall not be considered to contribute to the significance of a 
district unless a strong justification concerning their historical or ar-
chitectural merit is given or the historical attributes of the district are 
considered to be less than 50 years old at the date of application. 

(4) Certification of significance will be made on the basis 
of the appearance and condition of the property before beginning the 
rehabilitation work. 

(5) If a nonhistoric surface material obscures a building's 
façade, it may be necessary for the owner to remove a portion of the sur-
face material so that a determination of significance can be made. After 
the material has been removed, if the obscured façade has retained sub-
stantial historic integrity and the property otherwise contributes to the 
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significance of the historic district, it will be considered eligible to be 
a certified historic structure. 

(g) Subsequent Designation. A building must be a certified 
historic structure prior to the issuance of the certificate of eligibility 
by the Commission as required by §171.904(b)(1)(A) of the Texas Tax 
Code. If a property is not automatically qualified as a certified historic 
structure, an owner of a property shall request that the Commission de-
termine whether the property is of historic significance by submitting 
Part A of the application in accordance with subsections (e) and (f) of 
this section. Upon listing in the National Register of Historic Places, 
designation as a Recorded Texas Historic Landmark, or certification as 
a contributing element to a local district pursuant to 36 C.F.R. §67.9, 
THC staff overseeing the National Register program and the Official 
Texas Historical Marker program (as applicable), shall prepare a notifi-
cation, to be filed with the tax credit application, indicating that the des-
ignation process required by the Part A has been fulfilled. [If a property 
is not automatically qualified as a certified historic structure, an owner 
of a property shall request that the Commission determine whether the 
property is of historic significance by submitting Part A of the applica-
tion in accordance with subsections (e) and (f) of this section. Upon 
listing in the National Register of Historic Places, designation as a 
Recorded Texas Historic Landmark, or certification as a contributing 
element to a local district pursuant to 36 C.F.R. §67.9, a revised Part 
A should be submitted as stated in subsection (d) of this section. A 
building must be a certified historic structure prior to the issuance of 
the certificate by the Commission as required by §171.904(b)(1)(A) of 
the Texas Tax Code.] 

(h) Multiple buildings. If a property owned by one entity con-
tains more than one building and the Commission determines that the 
buildings have been functionally related historically, per §13.1(17) of 
this title, to serve an overall purpose (such as a residence and a carriage 
house), then the functionally related buildings will be treated as a single 
certified historic structure, regardless of whether one of the buildings 
is separately listed in the National Register of Historic Places or as a 
Recorded Texas Historic Landmark or is located within a historic dis-
trict. Buildings owned by the same applicant that were not functionally 
related historically must be submitted as individual buildings on sep-
arate applications. [Buildings that are functionally related historically 
are those that have functioned together to serve an overall purpose dur-
ing the property's period of significance.] 

(i) Portions of buildings. Portions of buildings, such as single 
condominium apartment units, are not independently eligible for certi-
fication as an individual space without assessment of any work under-
taken elsewhere in the building within the last 24 months, as described 
in §13.6(f) of this title. This rule applies even when a building has 
multiple owners. A full description of all work at the building must be 
provided with the application. [Two or more buildings or structures lo-
cated on a single tract or parcel of land (or contiguous tracts or parcels), 
which are operated as an integrated unit (as evidenced by their opera-
tion, management and financing), may be treated as a single building 
or structure for the purposes of certification.] 

(j) Relocation of historic buildings. Relocation of a historic 
building from its original site may disqualify the building from eligi-
bility or result in removal of designation as a certified historic struc-
ture. Applications involving buildings that have been moved or are to 
be moved will be evaluated on a case-by-case basis under the applica-
ble criteria for designation as provided in this section. For a building 
listed in the National Register of Historic Places, the applicant will be 
responsible for updating the National Register of Historic Places nom-
ination for the property or district, or the relocated building will not be 
considered a certified historic structure for the purpose of this credit. 
For a building designated as a Recorded Texas Historic Landmark, the 

applicant will be responsible for notifying the Commission and other-
wise complying with the requirements of §21.11 of this title prior to 
undertaking any relocation. 

§13.6. Application Review Process. 
(a) Application form. The Commission staff will develop the 

application and may modify it as needed over time. All required forms, 
including application Parts A, B, C, and amendment forms, are avail-
able from the Commission at no cost. 

(b) Delivery. Applications will be accepted beginning on Jan-
uary 1, 2015 and continuously thereafter. Applications should be sub-
mitted to the Commission in the manner and format directed by the 
Commission in published program guidance materials on the Commis-
sion's online Texas Historic Preservation Tax Credit Application Guide 
available by accessing thc.texas.gov. 

(c) Application Part A - Evaluation of Significance. Part A 
of the application will be used by the Commission to confirm historic 
designation or to determine if the property is eligible for qualification 
as a certified historic structure. 

(1) If a property is individually listed in the National Regis-
ter of Historic Places or designated as a Recorded Texas Historic Land-
mark or State Antiquities Landmark, the property is qualified as a cer-
tified historic structure. 

(2) The applicant will be responsible for providing suffi-
cient information to the Commission with which the Commission staff 
may make a determination. If all requested information is not provided 
to make a determination that a building is eligible for designation as a 
certified historic structure, the staff may request additional information 
from the applicant. If the additional information requested is not pro-
vided in a timely manner, the application will be considered incomplete 
and review of the application will be placed on hold until sufficient in-
formation is received. 

(3) The Commission staff review [of] Part A of a complete 
application, unless otherwise provided in §13.8 of this title (relating to 
Relationship with the Federal Rehabilitation Tax Credit Program), and 
shall notify the applicant in writing of any determination it makes upon 
completing the review of Part A of the application. 

(4) There is no fee to review Part A of the application. 

(d) Application Part B - Description of Rehabilitation. Part B 
of the application will be used by the Commission to review proposed 
projects for compliance with the Standards for Rehabilitation. 

(1) The applicant will be responsible for providing suffi-
cient information, including photographs taken prior to the project, to 
the Commission with which the Commission staff may make a deter-
mination. If all requested information is not provided to make a deter-
mination that a project is eligible as a certified rehabilitation, staff may 
request additional information from the applicant, usually required to 
be submitted within 30 days. If the additional information requested 
is not provided in a timely manner, the application will be considered 
incomplete and review of the application will be placed on hold until 
sufficient information is received. 

(2) The Commission staff will review Part B of a complete 
application, unless otherwise provided in §13.8 of this title, and shall 
notify the applicant in writing of any determination it makes upon com-
pleting the review of Part B of the application. In reviewing Part B of 
the application, the Commission shall determine if Part B is approved 
or not as follows: 

(A) Consistent with the Standards for Rehabilitation as 
determined by the Commission. If all aspects of the Part B of the appli-
cation meet the standards for rehabilitation, no additional information 
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is required, and no conditions are imposed on the work, Part B is ap-
proved. 

(B) Consistent with the Standards for Rehabilitation 
with specific conditions of work required. The Commission may 
determine that the work described in the plan must be performed in 
a specific manner or with specific materials in order to fully comply 
with the Standards for Rehabilitation. In such cases, the Part B may 
be approved with specific conditions required. For applications found 
to be consistent with the Standards for Rehabilitation with specific 
conditions required, the applicant shall provide written acceptance 
to the Commission of all specific conditions required. Otherwise the 
application will be determined to be not consistent with the Standards 
for Rehabilitation; applications found to be consistent with the Stan-
dards for Rehabilitation with specific conditions required may proceed 
with the work but will only be eligible for the credit if the conditions 
listed are met as part of the rehabilitation work. Failure to follow the 
conditions may result in a determination by the Commission that the 
project is not consistent with the Standards for Rehabilitation. 

(C) Not consistent with the Standards for Rehabilita-
tion. Applications found not to be consistent with the Standards for Re-
habilitation will be considered to be ineligible applications; the Com-
mission shall make recommendations to the applicant that might bring 
the project into conformance with the Standards for Rehabilitation, 
however no warranty is made that the recommendations will bring the 
project into compliance with the Standards for Rehabilitation; the ap-
plicant may reapply and it will be treated as a new application and will 
be subject to a new application fee. 

(3) An application fee is required to be received by the 
Commission before Commission review of Part B of the application. 
The fee is based on the estimated amount of eligible costs and expenses 
listed by the applicant on Part B of the application. 

(A) Applicants must submit the fee with their Part B 
application or the application will be placed on hold until the fee is 
received. The fee is calculated according to a fee schedule approved 
by the Commission and included in the application. 

(B) The fee is based on the estimated aggregate eligi-
ble costs and expenses indicated in the Part B application and is not 
refundable. Resubmission of a rejected application or under any other 
circumstances will require a new fee. Amendments to a pending appli-
cation or approved project do not require additional fees. 

(4) Amendment Sheet. Changes to the project not antic-
ipated in the original application shall be submitted to the Commis-
sion on an amendment sheet and must be approved by the Commission 
as consistent with the Standards for Rehabilitation before they are in-
cluded in the project. The Commission shall review the amendment 
sheet and issue a determination in writing regarding whether or not the 
proposed change in the project is consistent with the Standards for Re-
habilitation. 

[(5) Scope of Review. The review encompasses the build-
ing's site and environment as well as any buildings that were function-
ally related historically. Therefore, any new construction and site im-
provements occurring on the historic property are considered part of 
the project. Individual condominiums or commercial spaces within a 
larger historic building are not considered individual properties apart 
from the whole. The scope of review for a project is not limited to the 
work that qualifies as an eligible expense. Likewise, all work com-
pleted by the current owner twenty-four (24) months before the sub-
mission of the application is considered part of the project, as is the cu-
mulative effect of any work in previously completed or future phases.] 

[(A) An applicant may elect to apply to receive the 
credit on only the exterior portions of a larger project that includes 
other work, in which case the scope of review will be limited to the 
exterior work. For properties that are individually listed on the Na-
tional Register of Historic Places, are designated as a Recorded Texas 
Historic Landmark or State Antiquities Landmark, or determined to be 
eligible for these designations, the scope of review must also include 
primary interior spaces.] 

[(B) For these projects described in subparagraph (A) of 
this paragraph, all work completed by the current owner twenty-four 
(24) months before the submission of the application, and within the 
same scope of review (e.g. exterior and/or primary interior) is consid-
ered part of the project, as is the cumulative effect of any work in pre-
viously completed or future phases within the same scope of review.] 

(e) Application Part C - Request for Certification of Com-
pleted Work. Part C of the application will be used by the Commission 
to review completed projects for compliance with the work approved 
under Part B. 

(1) The applicant shall file Part C of the application after 
the building is placed in service. 

(2) The applicant will be responsible for providing suffi-
cient information, including photographs before and after the project, 
to the Commission by which the Commission staff may verify com-
pliance with the approved Part B. If all requested information is not 
provided to make a determination that a project is eligible as a certified 
rehabilitation, the application is incomplete and review of the applica-
tion will be placed on hold until sufficient information is received. 

(3) The Commission staff will review Part C of a complete 
application, unless otherwise provided in §13.8 of this title, and shall 
notify the applicant in writing of any determination it makes upon com-
pleting the review of Part C of the application. 

(A) If the completed project is found to be in compli-
ance with the approved Part B and any required conditions; consistent 
with the Standards for Rehabilitation, and the building is a certified 
historic structure at the time of the application, the Commission shall 
approve the project. The Commission then shall issue to the applicant a 
certificate of eligibility that confirms the property to which the eligible 
costs and expenses relate is a certified historic structure and the reha-
bilitation qualifies as a certified rehabilitation and specifies the date the 
certified historic structure was first placed in service after the rehabili-
tation. 

(B) If the completed project is not consistent with the 
Standards for Rehabilitation, with the approved Part B, and/or the spe-
cific conditions required, and the project cannot, in the opinion of the 
Commission, be brought into compliance, or if the building is not a cer-
tified historic structure at the time of the application, then the Commis-
sion shall deny Part C of the application and no certificate of eligibility 
shall be issued. 

(C) If the completed project is not consistent with the 
Standards for Rehabilitation, with the approved Part B, and/or the spe-
cific conditions required, and the project can, in the opinion of the 
Commission, be brought into compliance, the Commission may issue 
remedial conditions that will bring the project into compliance. The 
applicant shall complete the remedial work and file an amended Part 
C. If the remedial work, in the opinion of the Commission, brings the 
project into compliance, then the Commission shall issue a certificate 
of eligibility. 

(4) An application fee is charged before Commission re-
view of the Part C of the application based on the amount of eligible 
costs and expenses listed by applicant on Part C of the application. 
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(A) Applicants must submit the fee with their Part C 
application or the application will be placed on hold until the fee is 
received. The fee is calculated according to a fee schedule approved 
by the Commission and included in the application. 

(B) The fee is based on the eligible costs and expenses 
as indicated in the audited cost report and is not refundable. Resub-
mission of a rejected application or under any other circumstances will 
require a new fee. Amendments do not require additional fees. 

(f) Scope of Review. The review encompasses the entire 
building's site and environment as well as any buildings that were 
functionally related historically per §13.1(17) and §13.3(h) of this 
title. The scope of review for a project is not limited to the work 
that qualifies as an eligible expense. All work completed by the 
current applicant twenty-four (24) months before the submission of the 
application can be considered part of the project, as is the cumulative 
effect of any work in previously completed or future phases. Any new 
construction and site improvements occurring on the historic property 
are considered part of the project. Individual condominiums or 
commercial spaces within a larger historic building are not considered 
individual properties apart from the whole. Multiple interior finish-out 
projects occurring at the same time, for example, whether completed 
by an owner, multiple owners, or tenants, must all be reviewed to 
ensure all work to the building meets the Standards for Rehabilitation. 

(1) Eligibility for the credit. If a project, including a single 
phase of work or an overall rehabilitation, does not meet the Standards 
for Rehabilitation, future work on the building or within a set of func-
tionally related buildings, performed by the same owner, shall not be 
eligible for a credit under this program. If the building is purchased by 
a new owner, the new owner may apply for tax credits based on a new 
application and existing conditions at the time of purchase. 

(2) An applicant may elect to apply to receive the credit on 
only the exterior portions of a larger project that includes other work, 
in which case the scope of review will be limited to the exterior work. 
For properties that are individually listed on the National Register of 
Historic Places, are designated as a Recorded Texas Historic Landmark 
or State Antiquities Landmark, or determined to be eligible for these 
designations, the scope of review must also include primary interior 
spaces. 

(3) For these projects described in paragraph (2) of this 
subsection, all work completed by the current owner twenty-four (24) 
months before the submission of the application, and within the same 
scope of review (e.g. exterior and/or primary interior) is considered 
part of the project, as is the cumulative effect of any work in previ-
ously completed or future phases within the same scope of review. 

(g) [(f)] Closure of Inactive Applications. The Commission 
staff may close applications that have been deemed inactive. Closed 
applications do not qualify as certified rehabilitations and are not eligi-
ble for the Texas Historic Preservation Tax Credit unless reopened per 
paragraph (6) of this subsection. 

(1) Applications may be deemed inactive and closed under 
any of the following circumstances: Part B and Part C application fees 
have not been received within sixty (60) days of receipt of the applica-
tion parts; written requests for information necessary to complete the 
application and provide sufficient documentation to fully review the 
application are not responded to within sixty (60) days; or, approved 
application Parts have not progressed to subsequent Parts (for exam-
ple: a Part B has not been submitted following approval of a Part A, 
etc.) and there has been no communication from the applicant to the 
Commission for a period of twenty-four (24) months or greater. 

(2) Applications for projects that are simultaneously apply-
ing for federal historic tax credits, per §13.8 of this title may also be 
closed upon closure of the federal application by the National Park Ser-
vice. 

(3) Applicants will be notified in writing of the potential 
closure and given sixty (60) days to respond, in writing, with a request 
for the application to remain open; supplying missing or requested in-
formation; or to request an extension allowing additional time to com-
pile missing or requested information. If no response is received, the 
application will be closed. Such requests shall not be unreasonably de-
nied but shall not exceed an additional 60 days. 

(4) Extensions will be granted, in writing, for a period of 
time agreed upon by the Commission and the Applicant, based on the 
status of the project. If an extension is not met, further extensions 
may be granted if the Applicant documents to the Commission that the 
project is progressing. 

(5) Applications that have been closed will be reopened un-
der the following conditions: the project applicant has not changed; the 
overall scope of work presented in the Part B application has not sub-
stantially changed; and the request to reopen the application is made in 
writing within twenty-four (24) months from the date the application 
was closed. 

(6) If all conditions in paragraph (5) of this subsection are 
not met, a new application must be filed, including new Part B and Part 
C application fees. 

§13.7. Inspection. 

(a) Inspection. The Commission may conduct an inspection of 
a project for which an application has been submitted to review current 
conditions, work completed in association with the current application, 
or previously executed phases of work. 

(b) Notice. The Commission must give reasonable notice of 
not less than 48 hours to the applicant of its intent to inspect the prop-
erty. 

[(c) Eligibility for the credit. Completed phases of work that 
do not meet the Standards for Rehabilitation are not eligible for the 
credit, and future phases of work performed by the same owner on the 
same building shall not be eligible for a credit under this program.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 1, 2022. 
TRD-202202864 
Mark Wolfe 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 463-6100 

♦ ♦ ♦ 
TITLE 16. ECONOMIC REGULATION 

PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 
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CHAPTER 25. SUBSTANTIVE RULES 
APPLICABLE TO ELECTRIC SERVICE 
PROVIDERS 
SUBCHAPTER I. TRANSMISSION AND 
DISTRIBUTION 
DIVISION 1. OPEN-ACCESS COMPARABLE 
TRANSMISSION SERVICE FOR ELECTRIC 
UTILITIES IN THE ELECTRIC RELIABILITY 
COUNCIL OF TEXAS 
16 TAC §25.192 

The Public Utility Commission of Texas (commission) proposes 
amendments to 16 Texas Administrative Code (TAC) §25.192, 
relating to Transmission Service Rates. The amendments will 
eliminate the seasonal component of the transmission charge 
for exporting power outside the ERCOT region by eliminating 
an increased charge for the months of June, July, August, and 
September and will provide additional transparency on transmis-
sion charges associated with DC ties. The amendments will also 
make other minor changes. 
Growth Impact Statement 
The agency provides the following governmental growth impact 
statement for the proposed rule, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for 
each year of the first five years that the proposed rule amend-
ments are in effect, the following statements will apply: 
(1) the proposed rule amendments will not create a government 
program and will not eliminate a government program; 
(2) implementation of the proposed rule amendments will not re-
quire the creation of new employee positions and will not require 
the elimination of existing employee positions; 
(3) implementation of the proposed rule amendments will not re-
quire an increase and will not require a decrease in future leg-
islative appropriations to the agency; 
(4) the proposed rule amendments will not require an increase 
and will not require a decrease in fees paid to the agency; 
(5) the proposed rule amendments will not create a new regula-
tion; 
(6) the proposed rule amendments will not expand, limit, or re-
peal an existing regulation; 
(7) the proposed rule amendments will not change the number 
of individuals subject to the rule's applicability; and 

(8) the proposed rule amendments will not affect this state's 
economy. 
Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities 

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of 
implementing the proposed rule amendments. Accordingly, no 
economic impact statement or regulatory flexibility analysis is re-
quired under Texas Government Code §2006.002(c). 
Takings Impact Analysis 

The commission has determined that the proposed rule amend-
ments will not be a taking of private property as defined in chap-
ter 2007 of the Texas Government Code. 
Fiscal Impact on State and Local Government 
Werner Roth, Senior Economist, Market Analysis has de-
termined that for the first five-year period the proposed rule 
amendments are in effect, there will be no fiscal implications 
for the state or for units of local government under Texas 
Government Code §2001.024(a)(4) as a result of enforcing or 
administering the sections. 
Public Benefits 

Mr. Roth has determined that for each year of the first five years 
the proposed amendments are in effect the public benefit an-
ticipated as a result of enforcing the amendments will be more 
equitable treatment for DC tie transactions and increased trans-
parency on transmission costs. There will be no adverse eco-
nomic effect on small businesses or micro-businesses as a re-
sult of enforcing this section. 
Local Employment Impact Statement 
For each year of the first five years the proposed amendments 
are in effect, there should be no effect on a local economy; there-
fore, no local employment impact statement is required under 
Texas Government Code §2001.022. 
Costs to Regulated Persons 

Texas Government Code §2001.0045(b) does not apply to this 
rulemaking because the commission is expressly excluded un-
der subsection §2001.0045(c)(7). 
Public Hearing 

The commission staff will conduct a public hearing on this rule-
making if requested in accordance with Texas Government Code 
§2001.029. The request for a public hearing must be received by 
September 15, 2022. If a request for public hearing is received, 
commission staff will file in this project a notice of hearing. 
Public Comments 

Interested persons may file comments electronically through the 
interchange on the commission's website. Comments must be 
filed by September 1, 2022. Reply comments must be filed by 
September 15, 2022. Comments should be organized in a man-
ner consistent with the organization of the proposed rule amend-
ments. The commission invites specific comments regarding the 
costs associated with, and benefits that will be gained by, imple-
mentation of the proposed rule amendments. The commission 
will consider the costs and benefits in deciding whether to mod-
ify the proposed rule amendments on adoption. All comments 
should refer to Project Number 53169. 
Statutory Authority 

The amended rule is proposed under PURA §14.002, which pro-
vides the commission with the authority to make adopt and en-
force rules reasonably required in the exercise of its powers and 
jurisdiction, PURA §§35.001-35.008, which grants the commis-
sion oversight and review authority over wholesale transmission 
service and rates, and PURA § 39.151, which grants the com-
mission oversight and review authority over independent orga-
nizations such as ERCOT. 
Cross Reference to Statute: Public Utility Regulatory Act §§ 
14.002, 35.001-35.008, and 39.151. 
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§25.192. Transmission Service Rates. 
(a) - (d) (No change.) 

(e) Transmission rates for exports from ERCOT. A transmis-
sion [Transmission] service charge [charges] for exports of power from 
ERCOT must [will] be assessed to transmission service customers for 
transmission service within the boundaries of the ERCOT region, in 
accordance with this section and the ERCOT protocols. 

(1) A transmission service customer must [shall] be 
assessed a transmission service charge for the use of the ERCOT 
transmission system in exporting power from ERCOT based on the 
megawatts that are actually exported[, the duration of the transaction] 
and the rates established under subsections (c) and (d) of this section. 
The [Billing] intervals must [shall] consist of one [a year, month, 
week, day, or] hour. 

(2) The transmission rate will be the TSP's annual rate con-
verted to an hourly rate. 

[(2) The monthly on-peak transmission rate will be one-
fourth the TSP's annual rate, and the monthly off-peak transmission 
rate will be one-twelfth its annual rate. The peak period used to deter-
mine the applicable transmission rate for such transactions shall be the 
months of June, July, August, and September.] 

(3) The [DSP or an] entity scheduling the export of power 
over a DC tie is solely responsible to the TSP for payment of transmis-
sion service charges under this subsection. 

(4) Beginning with the January 2023 reporting month, ER-
COT must file a report with the commission stating the total amount 
of energy imported and the total amount of energy exported over each 
DC tie for the calendar month. The report must also include the total 
amount of energy exported from the ERCOT region during the report-
ing month and each of the proceeding 11 calendar months, reported by 
the scheduling entity. Each report must be filed within 45 days of the 
end of the reporting month. 

[(4) A transmission service customer's charges for use of 
the ERCOT transmission system for export purposes on a monthly ba-
sis shall not exceed the annual transmission charge for the transaction.] 

(f) - (h) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 4, 2022. 
TRD-202202906 
Andrea Gonzalez 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 936-7244 

♦ ♦ ♦ 
TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 89. ADAPTATIONS FOR SPECIAL 
POPULATIONS 
SUBCHAPTER FF. COMMISSIONER’S RULES 
CONCERNING TRANSITION ASSISTANCE 

FOR HIGHLY MOBILE STUDENTS WHO ARE 
HOMELESS OR IN SUBSTITUTE CARE 
The Texas Education Agency (TEA) proposes amendments 
to §§89.1601, 89.1603, 89.1605, 89.1609, 89.1611, 89.1613, 
89.1615, and 89.1617; the repeal of §89.1607; and new 
§89.1607, concerning transition assistance for highly mobile 
students who are homeless or in substitute care. The proposed 
revisions would provide clarification, simplify provisions, and 
align with statute. 
BACKGROUND INFORMATION AND JUSTIFICATION: The 
rules in Chapter 89, Subchapter FF, assist with the transition of 
students who are homeless or in substitute care from one school 
to another and provide school districts and open-enrollment 
charter schools with guidance on statutory requirements. The 
proposed revisions would make the following changes. 
The word "transfer" would be removed throughout the rules be-
cause students who are homeless or in substitute care are not 
considered transfer students when moving from one school to 
another. 
The proposed amendment to §89.1601, Definitions, would add 
definitions for "caseworker," "educational programs," and "wel-
come packet." The definition for "enrollment conference" would 
be expanded and clarified, and the term "homeless liaison" 
would be changed to "McKinney-Vento liaison." In addition, 
some of the other definitions would be reordered to alphabetize 
the terms with no changes proposed to the text. 
The proposed amendment to §89.1603, Transfer of Student 
Records and Transcripts, would reorder subsections and reword 
phrasing to improve clarity on the responsibilities for school 
districts and charter schools to request, send, and receive 
student records and transcripts as required by Texas Education 
Code (TEC), §25.002(a-1), to ensure a seamless enrollment 
and transition. 
The proposed amendment to §89.1605, Development of Sys-
tems to Ease Transitions and Establish Procedures to Lessen 
the Adverse Impact of Movement of a Student, would update 
phrasing to improve clarity on systems school districts and char-
ter schools must develop to ease the transition during the first 
two weeks of enrollment at a new school. In subsection (a)(1), 
the list of contact information to be included in welcome pack-
ets would be updated. Subsection (b) would incorporate stake-
holder input by updating the enrollment conference timeline so 
that districts and charter schools may conduct an enrollment con-
ference after the first two weeks of a student's enrollment if nec-
essary. New subsection (b)(2) would be added to address a stu-
dent's attendance at the enrollment conference. A requirement 
would be added in subsection (c) that school districts and char-
ter schools must provide professional development opportuni-
ties for staff on school transition support. Subsection (d) would 
be updated to add specifications for the use of Texas Records 
Exchange (TREx), Personal Identification Database (PID), and 
Personal Enrollment Tracker (PET) applications. 
Section 89.1607, Award of Credit, would be repealed and pro-
posed as new §89.1607, Evaluation of Student Records for Stu-
dents Who Are Homeless or in Substitute Care. The proposed 
new section would include reordered and adjusted content that 
clarifies school district and charter school responsibilities relating 
to the creation and examination of existing policies on award of 
credits. In addition, language would be added to address the re-
quirements for school districts and charter schools to evaluate 
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student records, transcripts, and courses; develop processes 
to support on-time graduation; and align with existing personal 
graduation plans. Language related to credit recovery plans 
would not be included in the new rule. 
The proposed amendment to §89.1609, Placement in Educa-
tional Programs and Courses, would move the description of 
"educational programs" to the definitions in §89.1601 and clarify 
district and charter school responsibilities relating to course and 
educational program placement. The requirement for districts 
and charter schools to promote placement in academically chal-
lenging and career preparation courses would be moved from 
subsection (c) to new subsection (d). 
The proposed amendment to §89.1611, Promotion of Access to 
Educational and Extracurricular Programs for Students Who Are 
Homeless or in Substitute Care, would update the section title 
to more specifically align with requirements in TEC, §25.007, re-
lated to summer programs, credit transfer services, electronic 
courses, and after-school tutoring programs. New subsections 
(a) and (b) would outline district and charter school responsi-
bilities to remove barriers and increase awareness of opportu-
nities to participate in extracurricular programs, summer pro-
grams, credit transfer services, electronic courses, and after-
school tutoring programs. Subsection (c) would be amended to 
clarify information related to University Interscholastic League 
(UIL) requirements to align with UIL policy. 
The proposed amendment to §89.1613, Promotion of Postsec-
ondary Information, would include specific district and charter 
school responsibilities to promote postsecondary access for 
students who are homeless and students who are in substi-
tute care. The new language would be organized to present 
requirements based on the student's status. The proposed 
amendment would strengthen requirements based on existing 
statutory requirements concerning postsecondary promotion for 
students who are homeless or in substitute care. 
The proposed amendment to §89.1615, Provision of Special Ed-
ucation Services, would update language to clarify district and 
charter school responsibilities to provide special education ser-
vices and accept referrals made by previous districts or charter 
schools for special education evaluation to ensure the appropri-
ate placement of services for students. 
The proposed amendment to §89.1617, Notice to Student's Edu-
cational Decision-Maker and Caseworker, would remove the re-
quirement for districts and charter schools to comply with TEC, 
§25.007(b)(10), for students who are homeless because this 
section only pertains to students in substitute care. 
FISCAL IMPACT: Justin Porter, associate commissioner for spe-
cial populations, has determined that for the first five-year period 
the proposal is in effect, there are no additional costs to state 
government to comply with the proposal. However, there may 
be additional costs to local government, including school districts 
and open-enrollment charter schools, to implement the proposed 
revisions. The fiscal implications may include the need for pro-
fessional development and refinement of systems to ease the 
burden of school transitions. Since the needs and related re-
quirements vary by district, it is difficult to estimate the fiscal im-
pact on any given district. 
LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic 
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would repeal existing regulations, create 
new regulations, and expand existing regulations to assist the 
transition of students who are homeless or in substitute care. 
Specifically, the proposed revisions address school district and 
open-enrollment charter school responsibilities regarding (1) se-
curing student records and transcripts; (2) developing systems 
to ease transition and establish procedures to lessen the ad-
verse impact of movement; (3) award of credit; (4) course and 
educational program placement; (5) promotion of access to ed-
ucational and extracurricular programs; (6) promotion of post-
secondary access, including high school completion and infor-
mation related to available financial aid resources; (7) providing 
special education services; and (8) providing notice to the stu-
dent's educational decision maker and caseworker if the student 
is in substitute care. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not limit an exist-
ing regulation; and would not positively or adversely affect the 
state's economy. 
PUBLIC BENEFIT AND COST TO PERSONS: Mr. Porter has 
determined that for each year of the first five years the proposal is 
in effect, the public benefit anticipated as a result of enforcing the 
proposal would be the requirement for school districts and open-
enrollment charter schools to reduce barriers related to school 
transitions for students who are homeless or in substitute care, 
thereby supporting the academic achievement for these highly 
mobile and at-risk student populations. There is no anticipated 
economic cost to persons who are required to comply with the 
proposal. 
DATA AND REPORTING IMPACT: The proposal would have no 
new data and reporting impact. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins August 19, 2022, and ends September 19, 
2022. A request for a public hearing on the proposal submit-
ted under the Administrative Procedure Act must be received 
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published 
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in the Texas Register on August 19, 2022. A form for sub-
mitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. 

19 TAC §§89.1601, 89.1603, 89.1605, 89.1609, 89.1611,
89.1613, 89.1615, 89.1617 

STATUTORY AUTHORITY. The amendments and new section 
are proposed under Texas Education Code, §25.007, which re-
quires the agency to assist the transitions of students who are 
homeless or in substitute care from one school to another. 
CROSS REFERENCE TO STATUTE. The amendments and 
new section implement Texas Education Code, §25.007. 
§89.1601. Definitions. 

The following words and terms, when used in this subchapter, have the 
following meaning, unless the context clearly indicates otherwise. 

(1) Caseworker--A person who works on behalf of a 
student in the Texas Department of Family and Protective Services 
(DFPS) Managing Conservatorship to make decisions regarding the 
student's case. 

(2) Educational and course programs--Programs intended 
to provide instruction to students in conjunction with or outside of the 
required curriculum, which may include, but are not limited to, gifted 
and talented services, bilingual or special language services for emer-
gent bilingual students, career and technical education, and early col-
lege high school. 

(3) Educational decision-maker--A person designated by 
DFPS or a court to make education decisions on behalf of youth in 
substitute care. 

(4) Enrollment conference--A student-centered meeting 
between key school district or open-enrollment charter school staff 
and the student's parent or guardian that occurs within the first two 
weeks of enrollment at a new school to collaboratively ease transitions; 
identify the student's academic strengths and extracurricular interests; 
introduce school processes and opportunities for engagement; and 
identify any interventions and additional support services (e.g., special 
education or Section 504 services, academic and/or behavioral inter-
ventions, social and emotional needs, college and career readiness). 

(5) Foster care--Twenty-four-hour substitute care for chil-
dren placed away from their parents or guardians for whom DFPS has 
placement and care responsibility. This includes, but is not limited to, 
placements in foster family homes, foster homes of relatives, group 
homes, emergency shelters, residential facilities, childcare institutions, 
and pre-adoptive homes. 

(6) Foster care liaison--The individual each school district 
or open-enrollment charter school appoints to act as a liaison to facil-
itate enrollment or transfer of a child who is in conservatorship of the 
state, pursuant to Texas Education Code, §33.904. 

(7) [(1)] Homeless--This term has the meaning assigned to 
the term "homeless children and youths" under 42 United States Code 
(USC), §11434a. 

(8) [(2)] McKinney-Vento [Homeless] liaison--A person 
designated by a school district or an open-enrollment charter school 
pursuant to the McKinney-Vento Homeless Assistance Act (42 USC, 
§11432(g)(1)(J)(ii)), to ensure homeless children and youth are iden-
tified and enrolled, with a full and equal opportunity to succeed, in 
schools. 

(9) Records--Documents in printed or electronic form that 
include, but are not limited to, student transcripts; individual course 
grades; academic achievement records; course credits, whether full or 
partial; individualized education program referrals; intervention data; 
immunizations; state assessment scores; student attendance data; dis-
ciplinary reports; graduation endorsements; special education/Section 
504 committee records; performance acknowledgements; and personal 
graduation plans. 

(10) [(3)] Substitute care--The placement of a child who is 
in the conservatorship of DFPS [the Texas Department of Family and 
Protective Services (DFPS)] in care outside the child's home. The term 
includes foster care, institutional care, pre-adoptive homes, placement 
with a relative of the child, or commitment to the Texas Juvenile Justice 
Department under Texas Family Code, §263.001(a)(4). 

(11) Welcome packet--A compilation of school district or 
open-enrollment charter school and community resources provided to 
new students within the first two weeks of enrollment at a new school 
that helps to familiarize the student with the school. 

[(4) Foster care liaison--The individual each local educa-
tional agency appoints to act as a liaison to facilitate enrollment or 
transfer of a child who is in conservatorship of the state, pursuant to 
Texas Education Code, §33.904.] 

[(5) Foster care--Twenty-four-hour substitute care for chil-
dren placed away from their parents or guardians and for whom DFPS 
has placement and care responsibility. This includes, but is not limited 
to, placements in foster family homes, foster homes of relatives, group 
homes, emergency shelters, residential facilities, childcare institutions, 
and pre-adoptive homes.] 

[(6) Educational decision-maker--A person designated by 
DFPS or a court to make education decisions on behalf of youth in 
substitute care.] 

[(7) Enrollment conference--A student-centered meeting 
for a newly enrolled student to identify academic and extracurricular 
interests; introduce school processes and opportunities for engage-
ment; develop course and instructional strategies; review credits and 
assessment information; determine social-emotional support; and 
communicate confidential information that may impact a student's 
success, if needed.] 

[(8) Records--Documents in printed or electronic form that 
include, but are not limited to, student transcripts; individual course 
grades; academic achievement records; course credits, whether full or 
partial; individualized education program referrals; intervention data; 
immunizations; state assessment scores; student attendance data; dis-
ciplinary reports; graduation endorsements; special education/Section 
504 committee records; performance acknowledgements; and personal 
graduation plans.] 

§89.1603. Transfer of Student Records and Transcripts. 

(a) School districts [Each school district] and open-enrollment 
charter schools shall [school must] ensure that school [copies of stu-
dent] records for [are made available to schools to which] students who 
are identified as homeless or in substitute care are transferred to the stu-
dent's new school after receiving a request for records [transfer]. 

(b) Student records must be requested, sent, and received using 
the Texas Records Exchange (TREx) system. 

(c) [(b)] School districts [Each school district] and open-en-
rollment charter schools are [school is] required to transfer student 
records within 10 working days of receipt of a request from a district 
or charter school to which a student who is homeless or in substitute 
care enrolls, as required by Texas Education Code (TEC), §25.002(a-
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1). The discretionary authority under TEC, §31.104(d), to withhold 
records of a student if the student has not returned or paid for instruc-
tional materials or technological equipment does not exempt a district 
or charter school from the mandatory provision in TEC, §25.002, to 
send records to another public school in which the student enrolls. 

(d) If a school district or an open-enrollment charter school 
fails to receive the required information within 10 working days, the 
requesting district or charter school may report the noncompliant dis-
trict or charter school to the division responsible for TREx support at 
the Texas Education Agency. 

(e) [(c)] Proof of enrollment in a different school district or 
open-enrollment charter school permits retroactive withdrawal to the 
date a student enrolled in the new school. The date of enrollment in 
the new district or charter school is considered the date of withdrawal 
from the previous district or charter school. 

[(d) Student records must be requested, sent, and received us-
ing the Texas Records Exchange (TREx) system.] 

[(e) If a school district or an open-enrollment charter school 
fails to receive the required information within 10 working days, the 
requesting district or charter school may report the noncompliant dis-
trict or charter school to the division responsible for TREx Support at 
the Texas Education Agency.] 

§89.1605. Development of Systems to Ease Transitions and Establish 
Procedures to Lessen the Adverse Impact of Movement of a Student. 

(a) School districts [Each school district] and open-enrollment 
charter schools [school] shall develop systems to ease transition of a 
student who is homeless or in substitute care during the first two weeks 
of enrollment at a new school. These systems shall include the follow-
ing: 

(1) welcome packets containing applicable information 
regarding enrollment in extracurricular activities, club activities, 
information on fee waivers, tutoring opportunities, the student code of 
conduct, available student supports, and contact information for key 
[pertinent] school staff members such as principals, registrars, coun-
selors, designated liaisons, nutrition coordinators, and transportation 
specialists [nurses, social workers, the foster care liaison, the homeless 
liaison, the principal and any assistant principals, and related contacts]; 

(2) introductions for new students that maintain student 
privacy and confidentiality to the school environment and school 
processes by school district or charter school faculty, campus-based 
student leaders, or ambassadors; and 

(3) mechanisms to ensure that a process is in place for all 
students who qualify to receive nutrition benefits upon enrollment, as 
all students who are homeless or in substitute care are eligible for 
United States Department of Agriculture Child Nutrition Programs. 
The process must expedite communication with the district or char-
ter school nutrition coordinator to ensure that eligible students are not 
charged in error or experience delays in receiving these benefits. 

(b) School districts and [A school district or an] open-enroll-
ment charter schools [school] shall convene an enrollment conference 
[with the student] within the first two weeks, or as soon as feasible, af-
ter a student who is [of enrollment or within the first two weeks after 
the student is identified as] homeless or in substitute care enrolls at a 
new school. 

(1) The convening of the enrollment conference shall not 
delay or impede the enrollment of the student. 

(2) The student's attendance in the conference should be 
addressed on a case-by-case basis. The enrollment conference may be 

used in conjunction with an existing meeting that is designed for similar 
purposes for newly enrolled students. 

(3) [(2)] The enrollment conference shall address the 
student's credit recovery, credit completion, attendance plans and 
trauma-informed interventions, interests and strengths, discipline or 
behavior concerns, previous successes, college readiness, and social 
and emotional supports as well as district policies relating to transfers 
and withdrawals and communication preferences with parents or 
guardians. The enrollment conference may be comprised of: 

(A) school administrators; 

(B) McKinney-Vento [homeless] or foster care liaisons; 

(C) [a] social workers [worker]; 

(D) teachers; 

(E) school counselors; 

(F) dropout prevention specialists; 

(G) attendance/truancy officers; 

(H) the relative caregiver, foster placement caregiver, 
or caseworker [case manager]; 

(I) the Texas Department of Family and Protective Ser-
vices (DFPS) designated educational decision-maker; 

(J) the DFPS caseworker, Court Appointed Special Ad-
vocates (CASA) volunteer, or other volunteer, as applicable; and 

(K) a parent or [and/or] guardian, unless the caseworker 
indicates the parent's or [and/or] guardian's rights to participate have 
been restricted by the court. 

(c) School districts and open-enrollment charter schools must 
provide professional development opportunities and resources to sup-
port key staff members such as principals, registrars, counselors, desig-
nated liaisons, nutrition coordinators, and transportation specialists on 
local processes [Pertinent staff members (such as principals, registrars, 
counselors, designated liaisons, nutrition coordinators, transportation 
specialists, etc.) should be knowledgeable concerning communication, 
processes,] and procedures for facilitating successful school transitions 
for students who are homeless or in substitute care. 

(d) School districts and open-enrollment charter schools must 
use [For each district or charter school,] the Texas Records Exchange 
(TREx), the Personal Identification Database (PID), or the Person En-
rollment Tracking (PET) application [must be used] to facilitate records 
transfer and expedite coordination and communication between the 
sending and receiving schools. In cases where records from the stu-
dent's previous school are missing or cannot be located, school districts 
and open-enrollment charter schools should use the Texas Student Data 
System (TSDS) Unique ID application to identify where the student 
was previously enrolled. 

§89.1609. Placement in Educational Programs and Courses. 
(a) School districts and open-enrollment charter schools must 

establish procedures to receive, review, and assess student records for 
the initial course and educational program placement for a student who 
is homeless or in substitute care upon enrollment at a new school. 

[(a) When a student who is homeless or in substitute care trans-
fers before or during the school year, the receiving school district or 
open-enrollment charter school shall initially place the student in edu-
cational programs and courses based on the student's prior enrollment 
in and current educational assessments from the sending school.] 

[(1) Educational programs include, but are not limited to, 
gifted and talented program services, bilingual or special language ser-
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vices for English learners, career and technical education, and early 
college high school.] 

[(2) Course placement includes, but is not limited to, 
honors, International Baccalaureate, Advanced Placement, vocational, 
technical, and career pathway courses.] 

(b) School districts [Each school district] and open-enrollment 
charter schools [school] must ensure that a student who is homeless or 
in substitute care has the opportunity to pursue [ability to earn] the same 
endorsement categories, to the extent possible [if applicable]. If only 
one endorsement is offered, it must be multidisciplinary studies. 

(c) To the extent possible, [each] school districts [district] and 
open-enrollment charter schools [school] shall ensure the continuation 
of a student's course and educational [and course] programs, if appro-
priate, from the previous district or charter school by placing the stu-
dent in comparable courses and programs for which they are eligible 
[and promote placement in academically challenging and career prepa-
ration courses]. 

(d) School districts and open-enrollment charter schools shall 
promote placement in academically challenging and career preparation 
courses. 

§89.1611. Promotion of Access to Educational and Extracurricular 
Programs, Summer Programs, Credit Transfer Services, Electronic 
Courses, and After-School Tutoring Programs for Students Who Are 
Homeless or in Substitute Care. 

(a) School districts and open-enrollment charter schools must 
develop processes to increase awareness of opportunities available 
to students who are homeless or in substitute care to participate in 
extracurricular programs, summer programs, credit transfer services, 
electronic courses, and after-school tutoring programs. 

(b) School districts and open-enrollment charter schools must 
identify and remove barriers, whenever possible, to participation by 
students who are homeless or in substitute care in extracurricular pro-
grams, summer programs, credit transfer services, electronic courses, 
and after-school tutoring programs. 

(c) Appropriate school district or open-enrollment charter 
school staff must facilitate the process to complete and submit a Uni-
versity Interscholastic League [(UIL)] waiver of residence application 
form for a student who is homeless [or in substitute care] and plans to 
participate in varsity athletics [or other UIL-sponsored activities]. 

[(1)] In compliance [Districts and charter schools must 
comply] with Texas Education Code, §25.001(f), [and] a durational 
residence requirement may not be used to prohibit a student in sub-
stitute care from fully participating in any activity sponsored by the 
school district. 

[(2) Students in foster care remaining in their school of ori-
gin but residing outside of the school district of attendance shall be af-
forded a waiver, as allowed under UIL Constitution and Contest Rules 
Section 442: Residence in School District and Attendance Zone.] 

§89.1613. Promotion of Postsecondary Information. 

(a) The provisions of this subsection apply both for students 
who are homeless and students who are in substitute care. 

(1) [(a)] School district and open-enrollment charter school 
counselors or other designated staff shall work with district McKinney-
Vento [homeless] and foster care liaisons to ensure that all students who 
are identified as homeless or in substitute care graduate with endorse-
ments, if applicable, and have postsecondary plans identified in their 
personal graduation plans, to the extent required by Texas Education 
Code (TEC), §28.02121. 

(2) School districts and open-enrollment charter schools 
must provide postsecondary counseling in alignment with TEC, 
§33.007, for all students, including students who are homeless or in 
substitute care. 

(3) School districts and open-enrollment charter schools 
must connect students to college readiness initiatives, campus visits, 
and other postsecondary preparation opportunities provided by the 
school district or open-enrollment charter school. 

(4) School counselors must provide information about 
postsecondary education to the student and the student's parent or 
guardian during the first school year a student is enrolled in high 
school and each subsequent year throughout high school. 

(b) The provisions of this subsection apply only for students 
who are homeless. 

(1) [(b)] McKinney-Vento liaisons [School district and 
open-enrollment charter school counselors or other designated staff] 
must inform unaccompanied homeless youths of their [rights and] 
status as independent students for the purpose of applying for financial 
aid for higher education and provide verification of such status for the 
Free Application for Federal Student Aid (FASFA), pursuant to 42 
United States Code, §11432(g)(6)(A)(x)(III) [§11432(g)(6)(A)(x)]. 

(2) School counselors must assist and advise students ex-
periencing homelessness with college preparation and readiness, pur-
suant to 42 United State Code, §11432(g)(1)(K). 

(c) The provisions of this subsection apply only for students 
who are in substitute care. 

(1) [(c)] School districts [Each school district] and open-
enrollment charter schools [school] shall ensure that a student in sub-
stitute care who is enrolled in Grade 11 or 12 [in that district or charter 
school] is provided information regarding tuition and fee exemptions 
under TEC, §54.366, for dual-credit or other courses provided by a 
public institution of higher education for which a high school student 
may earn joint high school and college credit. 

(2) School districts and open-enrollment charter schools 
shall inform students in substitute care of tuition and fee exemptions 
under TEC, §54.367, regarding monthly payments, medical assistance 
benefits, and reimbursement of fees. 

(3) School districts and open-enrollment charter schools 
shall ensure students in substitute care are informed that every higher 
education institution in Texas has a designated foster care liaison to 
assist students. 

(4) Foster care liaisons are encouraged to support students 
in substitute care with linking to colleges to develop connections and 
facilitate effective transitions into postsecondary education. 

(5) Foster care liaisons, school counselors, and others must 
assist students with seeking and applying for all types of scholarships 
for which the student may qualify. 

§89.1615. Provision of Special Education Services. 
(a) When a student who is homeless or in substitute care trans-

fers into a school district or an open-enrollment charter school after 
being referred by a previous district or charter school for a special ed-
ucation evaluation, the receiving district or charter school must accept 
the referral and ensure that any written report of a full individual and 
initial evaluation is [must be] completed in accordance with the time-
lines established in §89.1011 of this title (relating to Full and Individual 
[and] Initial Evaluation). 

(b) When a student who is homeless or in substitute care is 
[already] eligible for special education and [is homeless or in substi-
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tute care] transfers into a new school district or [an] open-enrollment 
charter school during the school year, the receiving district or charter 
school must ensure that it meets the student transfer requirements of 
§89.1050(j) of this title (relating to The Admission, Review, and Dis-
missal Committee). 

§89.1617. Notice to Student's Educational Decision-Maker and 
Caseworker. 
School districts [Each school district] and open-enrollment charter 
schools [school] must comply with Texas Education Code [(TEC)], 
§25.007(b)(10), and provide notice in writing to the educational 
decision-maker and caseworker of a student who is [homeless or] 
in substitute care regarding events that may significantly impact the 
education of the student. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 8, 2022. 
TRD-202202937 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
19 TAC §89.1607 

STATUTORY AUTHORITY. The repeal is proposed under Texas 
Education Code, §25.007, which requires the agency to assist 
the transitions of students who are homeless or in substitute care 
from one school to another. 
CROSS REFERENCE TO STATUTE. The repeal implements 
Texas Education Code, §25.007. 
§89.1607. Award of Credit. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 8, 2022. 
TRD-202202938 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
19 TAC §89.1607 

STATUTORY AUTHORITY. The new rule is proposed under 
Texas Education Code, §25.007, which requires the agency 
to assist the transitions of students who are homeless or in 
substitute care from one school to another. 
CROSS REFERENCE TO STATUTE. The new rule implements 
Texas Education Code, §25.007. 
§89.1607. Evaluation of Student Records for Students Who Are 
Homeless or in Substitute Care. 

(a) School districts and open-enrollment charter schools shall 
adopt a local policy to ensure credit, including proportionate credit, has 

been awarded appropriately to a student who is homeless or in substi-
tute care for coursework completed prior to the student enrolling in or 
transferring to the district or charter school in accordance with §74.26 
of this title (relating to Award of Credit). 

(b) School districts and open-enrollment charter schools must 
ensure that student records or transcripts provided by the previous dis-
trict or charter school are evaluated promptly and are complete, accu-
rate, and up to date. 

(c) The receiving school district or open-enrollment charter 
school must develop, maintain, and regularly update local records and 
documentation, including transcripts if applicable, for a student who is 
homeless or in substitute care. 

(d) School districts and open-enrollment charter schools must 
ensure that the records or transcripts of a student who is homeless or 
in substitute care and transferring from out of-state, out of country, 
or a Texas nonpublic school are evaluated and the award of credit is 
determined in a timely manner, as required by §74.26(a)(2) of this title. 

(e) School districts and open-enrollment charter schools must 
award credit proportionately to a student who is homeless or in substi-
tute care who successfully completes only half of a course, as required 
by §74.26 of this title. Districts and charter schools must evaluate the 
student record upon a student's enrollment and ensure that proportion-
ate credit has been awarded appropriately. 

(f) If a school district or open-enrollment charter school deter-
mines that there are courses in which a student was enrolled but for 
which the student has not earned credit, the district or charter school 
may use a variety of methods to determine whether the student may be 
eligible for full or proportionate credit for coursework completed. The 
award of credit must be based on demonstrated proficiency in all state 
and local requirements for a course in accordance with §74.26 of this 
title. 

(g) School districts and open-enrollment charter schools must 
provide opportunities for a student who is homeless or in substitute care 
who enrolls in the district or charter school after the start of the school 
year to be administered credit by examination at any point during the 
school year, as required by §74.24 of this title (relating to Credit by 
Examination). 

(h) School districts and open-enrollment charter schools must: 

(1) develop processes for students who have credit deficits 
or incomplete coursework that would impede on-time promotion or 
graduation to earn credit and implement appropriate academic inter-
ventions to address any credit deficiencies identified; 

(2) develop and administer a personal graduation plan in 
accordance with Texas Education Code, (TEC), §28.0212, for each stu-
dent in junior high or middle school who is not likely to receive a high 
school diploma before the fifth school year following the student's en-
rollment in Grade 9, as determined by the district or charter school, or 
does not perform satisfactorily on a state assessment instrument admin-
istered under TEC, Chapter 39, Subchapter B; 

(3) review personal graduation plan options with each stu-
dent entering Grade 9 and with that student's parent or guardian as re-
quired by TEC, §28.02121. Before the conclusion of the school year, 
the student and the student's parent or guardian must confirm and sign 
a personal graduation plan for the student; 

(4) ensure that school staff actively engage with the student 
and the student's parent or guardian, as applicable, to develop a plan to 
recover credits if the student has credit deficits or incomplete course-
work that would impede on-time promotion or graduation; and 
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(5) comply with TEC, §28.025(i), concerning the award of 
diplomas for students who are homeless or in substitute care who are 
in Grade 11 or 12. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 8, 2022. 
TRD-202202939 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 

CHAPTER 102. EDUCATIONAL PROGRAMS 
SUBCHAPTER KK. COMMISSIONER’S 
RULES CONCERNING COMPLIANCE 
INVESTIGATIONS IN CONNECTION WITH 
STATE-FUNDED EDUCATION PROGRAM 
GRANTS 
19 TAC §102.1401 

The Texas Education Agency (TEA) proposes an amendment 
to §102.1401, concerning mandatory compliance investigation. 
The proposed amendment to §102.1401 would update statutory 
references to align with changes made by Senate Bill (SB) 1365, 
87th Texas Legislature, Regular Session, 2021, and update the 
title of 19 TAC Chapter 157, Subchapter EE. 
BACKGROUND INFORMATION AND JUSTIFICATION: The 
framework for compliance investigations, corrective actions, and 
sanctions the TEA may initiate for recipients of state education 
program grant funds to ensure taxpayer dollars are being spent 
appropriately and prevent fraud, waste, and abuse is outlined 
by 19 TAC §102.1401. The rule requires cooperation by state 
grant recipients, including the submission of required documen-
tation and information, with ongoing compliance investigations. 
It also indirectly requires, via compliance investigations, that 
school districts and charter schools maintain documentation of 
compliance with existing state grant requirements as prescribed 
by TEA through requests for application for state grants. 
The proposed amendment to §102.1401 would update statutory 
references to align with changes made by SB 1365, 87th Texas 
Legislature, Regular Session, 2021. In addition, the proposed 
amendment would update the title of 19 TAC Chapter 157, Sub-
chapter EE. 
FISCAL IMPACT: Ashley Jernigan, associate commissioner for 
compliance and investigations, has determined that for the first 
five-year period the proposal is in effect, there are no additional 
costs to state or local government, including school districts and 
open-enrollment charter schools, required to comply with the 
proposal. 
LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic 
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would not create or eliminate a government 
program; would not require the creation of new employee po-
sitions or elimination of existing employee positions; would not 
require an increase or decrease in future legislative appropria-
tions to the agency; would not require an increase or decrease 
in fees paid to the agency; would not create a new regulation; 
would not expand, limit, or repeal an existing regulation; would 
not increase or decrease the number of individuals subject to 
its applicability; and would not positively or adversely affect the 
state's economy. 
PUBLIC BENEFIT AND COST TO PERSONS: Ms. Jernigan has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforcing 
the proposal would be updated statutory references that would 
clarify the definition of compliance investigation and ensure the 
reference to TEA administrative rules is accurate. There is no 
anticipated economic cost to persons who are required to comply 
with the proposal. 
DATA AND REPORTING IMPACT: The proposal would have no 
data and reporting impact. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins August 19, 2022, and ends September 19, 
2022. A request for a public hearing on the proposal submit-
ted under the Administrative Procedure Act must be received 
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published 
in the Texas Register on August 19, 2022. A form for sub-
mitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. 
STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code (TEC), §7.028(a)(2), which authorizes 
the Texas Education Agency (TEA) to monitor compliance with 
state grant requirements, and TEC, §39.056(a), which autho-
rizes the commissioner of education to direct the agency to con-
duct monitoring reviews and random on-site visits of a school 
district or charter school as authorized by TEC, §7.028. 
CROSS REFERENCE TO STATUTE. The amendment im-
plements Texas Education Code (TEC), §7.028(a)(2) and 
§39.056(a). 
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§102.1401. Compliance Investigations. 

(a) The following words and terms, when used in this section, 
shall have the following meanings, unless the context clearly indicates 
otherwise. 

(1) Compliance investigation--An investigation by the 
Texas Education Agency (TEA) of a state education grant recipient 
to determine compliance with the statutory or rule requirements 
of a state education program. A compliance investigation is not a 
special accreditation investigation subject to the provisions of Texas 
Education Code (TEC), §39.003 [§39.057] and §39.004 [§39.058] . 

(2) Corrective action--An action required by the TEA, after 
issuance of a final compliance investigation report, of a state education 
grant recipient to remove an Out-of-Compliance Status, which may 
include, but is not limited to, the following: 

(A) refunding of a portion of grant funds by the state 
education grant recipient to the TEA in an amount determined by the 
TEA to the extent the state education grant recipient failed to meet the 
requirements of a state education grant provision; and 

(B) addressing the state education grant recipient's fail-
ure to meet the requirements of a state education grant provision. 

(3) Out-of-Compliance Status--A status determined by the 
TEA in a final compliance investigation as described in subsection (g) 
of this section that a state education grant recipient has not met the re-
quirements of an applicable state education grant provision or as pro-
vided in subsection (e) of this section. 

(4) State education grant--A grant of funds authorized by 
the State of Texas to implement a state education program. 

(5) State education grant recipient--An entity that receives 
state education grant funds to implement a state education program. 

(6) State education program--A program authorized and 
funded by the State of Texas to facilitate the education of children. 

(b) The TEA may initiate a compliance investigation at its dis-
cretion or upon receipt of a complaint from a person or entity other than 
the TEA. 

(c) The TEA may undertake a compliance investigation on 
site, as a desk review, or as a combination of both. 

(d) The TEA shall provide written notice to a state education 
grant recipient of an impending compliance investigation. 

(e) The refusal of a state education grant recipient to cooper-
ate with a compliance investigation may result in the assignment of 
an Out-of-Compliance Status by the TEA to the state education grant 
recipient. An Out-of-Compliance Status assigned due to lack of coop-
eration with a compliance investigation may be removed at the TEA's 
discretion upon its determination that a state education grant recipient 
has provided the information the TEA requested. 

(f) Pursuant to §157.1121(6) of this title (relating to Applica-
bility), a compliance investigation is subject to the procedures set out in 
Chapter 157, Subchapter EE, of this title (relating to Informal Review, 
Hearing Following Investigation, and Review by State Office of Ad-
ministrative Hearings [Informal Review, Formal Review, and Review 
by State Office of Administrative Hearings] ). A final compliance in-
vestigation report and/or corrective action is not subject to further ap-
peal, including any appeal otherwise available under TEC, §7.057. 

(g) The TEA will provide any final compliance investigation 
report and/or corrective action plan to the superintendent/chief exec-
utive officer and the governing board of the state education grant re-
cipient that is the subject of such final compliance investigation report, 

along with any recommendations of the TEA regarding any necessary 
improvements or sources of aid. 

(h) Upon receipt of additional information from the state edu-
cation grant recipient regarding completion of its corrective action plan, 
the TEA will review the information. If the information demonstrates 
completion or substantial completion of the corrective action plan, the 
TEA will remove the Out-of-Compliance Status and notify the state ed-
ucation grant recipient of the removal of the Out-of-Compliance Status. 

(i) An Out-of-Compliance Status may bar the receipt of future 
discretionary state education grant funds and may disqualify future dis-
cretionary state education grant applications. 

(j) The commissioner may, at the commissioner's discretion, 
waive the effects of an Out-of-Compliance Status. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 8, 2022. 
TRD-202202936 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 

PART 7. STATE BOARD FOR 
EDUCATOR CERTIFICATION 

CHAPTER 229. ACCOUNTABILITY SYSTEM 
FOR EDUCATOR PREPARATION PROGRAMS 
19 TAC §§229.1 - 229.5, 229.9 

(Editor's note: In accordance with Texas Government Code, 
§2002.014, which permits the omission of material which is 
"cumbersome, expensive, or otherwise inexpedient," the figures 
in 19 TAC §19 TAC §229.1(c) and 19 TAC §229.3(f)(1) are not 
included in the print version of the Texas Register. The figures 
are available in the on-line version of the August 19, 2022, issue 
of the Texas Register.) 

The State Board for Educator Certification (SBEC) pro-
poses amendments to 19 Texas Administrative Code (TAC) 
§§229.1-229.5 and 229.9, concerning accountability system for 
educator preparation programs. Chapter 229 establishes the 
performance standards and procedures for educator prepara-
tion program (EPP) accountability. The proposed amendments 
would provide for adjustments to the 2021-2022 Accountability 
System for Educator Preparation (ASEP) Manual; would imple-
ment Senate Bill (SB) 2066, 87th Texas Legislature, Regular 
Session, 2021; would clarify assessments used for accountabil-
ity; would update procedures for EPP commendations; would 
provide the SBEC additional flexibility when sanctioning pro-
grams; and would clarify what data is used for the determination 
of accreditation statuses. 
BACKGROUND INFORMATION AND JUSTIFICATION: EPPs 
are entrusted to prepare educators for success in the classroom. 
Texas Education Code (TEC), §21.0443, requires EPPs to ad-
equately prepare candidates for certification. Similarly, TEC, 
§21.031, requires the SBEC to ensure candidates for certifica-
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tion demonstrate the knowledge and skills necessary to improve 
the performance of the diverse student population of this state. 
TEC, §21.045, also requires SBEC to establish standards to gov-
ern the continuing accountability of all EPPs. The SBEC rules in 
19 TAC Chapter 229 establish the process used for issuing an-
nual accreditation ratings for all EPPs to comply with these pro-
visions of the TEC and to ensure the highest level of educator 
preparation, which is codified in the SBEC Mission Statement. 
Following is a description of the topics for the SBEC's considera-
tion for proposed amendments to 19 TAC Chapter 229, including 
proposed amendments to Figure: 19 TAC §229.1(c), which is the 
ASEP Manual. 

§229.1. General Provisions and Purpose of Accountability Sys-
tem for Educator Preparation Programs. 

Update of ASEP Manual 

The proposed amendment to Figure: 19 TAC §229.1(c) would 
provide the following changes to portions of the ASEP Manual. 

Updates to the table of contents would simplify technical pro-
cesses related to rulemaking. 
Updates to Chapter 1 would simplify and streamline language. 
These updates would also update the description of Indicators 1a 
and 1b to align with proposed updates to 19 TAC §229.4(a)(1)(C) 
and (D), which use the defined terms pedagogy test and content 
pedagogy test. 
Updates to Chapter 3 would align the description of Indicators 
1a and 1b with proposed updates to 19 TAC §229.4(a)(1)(C) 
and (D). Updates would also clarify the exclusion procedures 
related to the Performance Assessment for School Leaders 
(PASL) per 19 TAC §229.4(a)(1)(B). Proposed updates would 
strike the reference to the Core Subjects Adjustment as it is no 
longer needed, due to the reset of the years of data used for the 
small group aggregation, in proposed 19 TAC §229.4(c)(6). For 
the same reason, proposed updates would strike a reference 
to the earliest available year of data for use in the small group 
aggregation procedure. Proposed updates to Chapter 3 would 
also add clarification about the procedure to identify how tests 
291 Core Subjects EC-6 and 391 Core Subjects EC-6 are 
counted in combination to ensure that candidates with results 
for both are not double counted in the pass rate. This is in 
response to request for clarification from the field. Finally, 
the proposed updates would modify the worked examples to 
provide demonstration of the PASL inclusion and the tests 291 
Core Subjects EC-6 and 391 Core Subjects EC-6 procedure. 
This would provide transparency to the field. 
Updates to Chapter 4 would update the term "English language 
learners" with the term "emergent bilingual students" to imple-
ment SB 2066, 87th Texas Legislature, Regular Session, 2021. 
Proposed updates would also note the procedure for EPPs to 
complete a review of the roster of included candidates. This 
would provide transparency of processes to the field. Addition-
ally, updates to the worked example would provide an example 
of how the rounding rule operates. This would provide clarity to 
the field. 
Updates to Chapter 5 would clarify the teachers included in the 
calculation. These updates would note that teachers who exit 
the teacher workforce prior to being employed for three years 
and then return to the workforce are not included in the calcu-
lation for the EPP following their workforce re-entry. This addi-
tional clarification was requested by EPP stakeholders. These 
updates would also create a threshold of 10 or more students for 

a teacher's subject area to be included. This is based on recom-
mendations from the working group that provided input to Texas 
Education Agency (TEA) during the original construction of the 
Indicator 3 methodology. 
Updates to Chapter 6 would remove the term "field experience" 
and use the terminology "internship or clinical teaching." This 
would provide better clarity for EPPs, because "field experience" 
has a separate meaning in 19 TAC Chapter 228. Updates would 
also clarify the exception procedure to provide transparency to 
the field. Updates would modify the worked example for Indicator 
4a to simplify the figure. Finally, updates to the worked example 
for Indicator 4b would update the question number references to 
align with the survey currently in use. This would provide clarity 
for the field. 
Updates to Chapter 7 would replace the term "English language 
learners" with the term "emergent bilingual students" to imple-
ment SB 2066, 87th Texas Legislature, Regular Session, 2021. 
Proposed updates would also note the procedure for EPPs to 
complete a review of the roster of included candidates. This 
would provide transparency of processes to the field. 
Updates to Chapter 8 would shift the performance standard for 
retention as a teacher and for retention in any public-school role 
from 95% to 85%. Over the past two years no EPPs have met 
the 95% retention standard, and this change would allow for 
this commendation to be achievable while still requiring excel-
lence in preparing educators who are retained in the field. Up-
dates to the description of the rigorous and robust preparation 
section would align language with proposed updates to 19 TAC 
§229.4(a)(1)(C) and (D) and align the procedure with proposed 
19 TAC §229.4(a)(1)(A). Updates to this section would also clar-
ify that the calculations are done based on the number of can-
didates with certificates, rather than the number of certificates. 
This provides clarity for the field and simplifies the standard to 
address the percent of teachers with a certain type of certificate. 
This approach allows for clearer recognition of programs who 
prepare candidates who earn multiple certificates through their 
EPP. Additional updates to this section would clarify that the per-
centage of candidates in teacher shortage areas are calculated 
separately by shortage area, that the percentage of teachers 
who identify as African American or Hispanic are calculated sep-
arately, and that the commendation is awarded separately for 
these separate results. This provides clarity to the field and ad-
dresses questions surfaced by the SBEC in prior meetings. Pro-
posed updates to the preparing educators for long-term success 
section would clarify that educators are identified as retained 
when they are continuously employed. This provides clarity for 
the field and aligns with the reporting specified in TEC, §21.0452. 
Updates to the Innovative Educator Preparation section would 
remove the prior year recognition area and would add the new 
area of commendation recommended by the EPP Commenda-
tion Committee at its meeting on April 28, 2022. The new area 
of commendation will recognize EPPs that engage in innovative 
development of EPP faculty and staff, field supervisors, and/or 
cooperating and mentor teachers, in alignment with current re-
search and best practices. 
Proposed updates to Chapter 9 would align language with pro-
posed updates to 19 TAC §229.4(a)(1)(C) and (D) and would 
align the procedure with proposed 19 TAC §229.4(a)(1)(A). Ad-
ditional updates would modify existing references to prior year 
performance to specify the most recent prior year for which the 
EPP has data. This would ensure that only data from actionable 
years will be included in the ASEP index system calculations. 
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Updates throughout the ASEP Manual would correct date refer-
ences and minor technical errors, remove footnotes, and provide 
transparency to the field as to the calculations used to determine 
accreditation statuses. 
§229.2. Definitions. 

The updates to the definitions section would add definitions for 
content pedagogy test and pedagogy test and would renumber 
the terms in this section. This allows for alignment of ASEP 
Indicators 1a and 1b and the ASEP Manual with Figure: 19 
TAC §230.21(e). This alignment would provide transparency 
and clarity to the field concerning which exams are used in each 
calculation. 
§229.3. Required Submissions of Information, Surveys, and 
Other Data. 

The proposed updates to Figure: 19 TAC §229.3(f) would up-
date the required collections to add the systematic collection of 
data related to clinical teaching, internship, and practicum expe-
riences, renumbering the Accountability System Data column. 
EPPs are already required to create and to retain this data lo-
cally; allowing EPPs to report this data to TEA using the Ed-
ucator Certification Online system would ensure proper record 
retention, simplifying the continuing review process for EPPs. 
Additionally, collecting this information would allow TEA to con-
nect this data with campus- and district-level data and to provide 
summaries and visualizations back to EPPs for their use in pro-
gram monitoring and continuous improvement of their programs. 
This collection would allow the TEA staff to address SBEC ques-
tions related to clinical teaching and internships to inform pol-
icy decisions. Finally, this collection is necessary under TEC, 
§21.045(b)(2), to allow the SBEC more efficiency in monitoring 
compliance with the SBEC's requirements for field supervision 
of candidates during their clinical teaching and internship expe-
riences under 19 TAC §228.35(g). With the addition of data re-
lated to clinical teaching, internship, and practicum experiences, 
the subsequent rows under the Accountability System Data col-
umn would be renumbered accordingly. 
§229.4. Determination of Accreditation Status. 

Update to ASEP Indicator 1 

The proposed amendment to §229.4(a)(1) would introduce 
the terms content pedagogy tests and pedagogy tests into the 
indicator description. This aligns with the updates to 19 TAC 
§229.2 and would provide a clear connection to Figure: 19 TAC 
§230.21(e) and to this ASEP indicator. 
The proposed amendment would strike current §229.4(a)(1)(A) 
and would reletter current §229.4(a)(1)(B) as §229.4(a)(1)(A). 
Updates to new §229.4(a)(1)(A) would introduce the terms con-
tent pedagogy tests and pedagogy tests into the indicator de-
scription. Additional updates would strike the outdated language 
related to completers issued a probationary certificate under a 
waiver that was in place for the 2020-2021 academic year (AY). 
Updates to §229.4(a)(1)(C) and §229.4(a)(1)(D) would introduce 
the terms content pedagogy tests and pedagogy tests into the 
indicator description. 
Proposed new §229.4(a)(1)(B) would specify that the PASL 
would continue to be treated as a content pedagogy test through 
academic year 2022-2023. This is necessary because the 
PASL has historically been calculated as a content pedagogy 
test but is in the pedagogy test column in Figure: 19 TAC 

§230.21(e). The eventual inclusion of PASL into the pedagogy 
test calculation brings together all pedagogy tests into the same 
indicator. This timeline would allow for EPPs to be informed of 
this change and plan for any necessary adjustments. 
Update to Not Accredited-Revoked status 

Proposed new §229.4(b)(3)(D) would align with TEC, 
§21.0451(a)(4), to allow the SBEC to revoke an EPP's ac-
creditation and approval to recommend candidates if the EPP 
violated SBEC rules, Board orders, or Chapter 21 of the TEC. 
The rules currently allow the SBEC to change an EPP's accred-
itation status to "Accredited-Warned" or "Accredited-Probation," 
but requires that the program remain in "Accredited-Probation" 
for a year before it can be revoked. The proposed addition 
would allow the SBEC to seek revocation immediately if an 
EPP violates an SBEC rule, Board order or statute, so that the 
SBEC can quickly address severe problems with EPPs and 
thereby, limit the number of candidates, school districts, and 
students impacted by the EPP's continuing misconduct. Any 
EPP recommended for revocation will receive due process 
through an informal review by TEA staff and a contested case 
proceeding at the State Office of Administrative Hearings under 
the existing procedures set out in 19 TAC §§229.5-229.8. 
Update to small group exception 

Proposed amendments to §229.4(c)(3) and(c)(4) would specify 
that for the purposes of the small group aggregation procedure, 
only data from years beginning in 2021-2022 would be used. 
This reset is aligned with prior approaches to the small group 
aggregation when indicators are reactivated after being report 
only. During the 2019-2020 and 2020-2021 AY, all indicators 
were report only. This update would allow for EPPs that have 10 
or fewer candidates in the aggregated or disaggregated groups 
in 2021-2022 AYs to have that data added to future years of data. 
§229.5. Accreditation Sanctions and Procedures. 

Update to available sanctions 

Proposed new §229.5(b)(3) would renumber this section and 
would allow the SBEC to order EPPs to provide TEA staff with 
verification that the EPP is in continued compliance with SBEC 
rules and the TEC. This will allow the SBEC to tailor EPP sanc-
tion orders specifically to the particular program's shortcomings 
or violations to determine whether an EPP has improved its pro-
gram to comport with the requirements of SBEC rules and the 
TEC and will put the program in violation of an SBEC order if it is 
unable to produce proof of compliance. This will allow the SBEC 
more options to create sanction orders for EPPs that effectively 
and enforceably address an EPP's violations, without resorting 
to the blunt instrument of revocation. 
Proposed new §229.5(b)(4) would allow the SBEC to require 
EPPs with an accreditation status of "Accredited-Warned" or "Ac-
credited-Probation" and EPPs with conditions for continuing ap-
proval to post information on their websites to inform the public 
about the EPP's accreditation status or conditions for continuing 
approval and to post the documents that support and explain the 
SBEC's decision to order a particular accreditation status or con-
ditions for continuing approval. This will give current candidates 
in the program and potential candidates considering whether to 
enter the program more information and insight regarding the 
quality of teacher preparation and training the EPP provides and 
the areas where the program has opportunities for improvement. 
Update to certification class or category evaluation 
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The proposed update to §229.5(c) would introduce the terms 
"content pedagogy tests'' and "pedagogy tests" into the indicator 
description. This would align with the updates above to 19 TAC 
§229.2 and would provide a clear connection to Figure: 19 TAC 
§230.21(e). 
§229.9. Fees for Educator Preparation Program Approval and 
Accountability. 

The proposed amendment would remove "internships" from the 
fee definition. This update would provide clarity about the fee 
because out-of-state internships are not allowed under 19 TAC 
§228.35(e)(9). 
FISCAL IMPACT: Emily Garcia, associate commissioner for ed-
ucator preparation, certification, and enforcement, has deter-
mined that there is no additional fiscal impact on state or local 
governments and that there are no additional costs to entities 
required to comply with the proposal. 
LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code (TGC), §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis, specified in TGC, 
§2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to TGC, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under TGC, §2007.043. 
GOVERNMENT GROWTH IMPACT: The TEA staff prepared 
a Government Growth Impact Statement assessment for this 
proposed rulemaking. During the first five years the pro-
posed rulemaking would be in effect, the proposed rule in 
new §229.2(12) would create a new regulation by adding new 
definitions for content pedagogy test as those exams listed in 
the column labeled "Required Content Pedagogy Test(s)" in 
Figure: 19 TAC §230.21(e). 
The proposed rule in new §229.2(27) would create a new reg-
ulation by defining pedagogy test as those exams listed in the 
column labeled "Required Pedagogy Test(s)" in Figure: 19 TAC 
§230.21(e). 
The proposed rule in §229.3(f) would create a new regulation for 
EPPs by requiring new data reporting collections of data related 
to clinical teaching, internship, and practicum placements. 
The proposed rule in new §229.4(b)(3)(D) would create a new 
regulation for EPPs by allowing the SBEC to assign a status of 
Accredited-Revoked if the SBEC determines that the EPP has 
violated SBEC rules, orders, and/or TEC, Chapter 21. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not expand or re-
peal an existing regulation; would not increase or decrease the 

number of individuals subject to its applicability; and would not 
positively or adversely affect the state's economy. 
PUBLIC BENEFIT AND COST TO PERSONS: The public ben-
efit anticipated as a result of the proposal would be an account-
ability system that informs the public of the quality of educator 
preparation provided by each SBEC-approved EPP. There is no 
anticipated cost to persons who are required to comply with the 
proposal. 
DATA AND REPORTING IMPACT: The proposal would have 
a data and reporting impact proposed in §229.3(f)(1). New 
reporting requirements in 19 TAC §229.3(f)(1) include annual 
collection of data related to clinical teaching, internship, and 
practicum placements. This collection is necessary under TEC, 
§21.045(b)(2), to allow the SBEC more efficiency in monitoring 
compliance with the SBEC's requirements for field supervision 
of candidates during their clinical teaching and internship expe-
riences under 19 TAC §228.35(g). EPPs are already required 
to create and retain this data locally; allowing EPPs to report 
this data to TEA using the Educator Certification Online System 
would ensure proper record retention, simplifying the contin-
uing review process for EPPs. Additionally, by collecting this 
information centrally, TEA would be able to connect this data 
with campus- and district-level data and provide summaries and 
visualizations back to EPPs for their use in monitoring and con-
tinuous improvement of their programs. Finally, this collection 
would allow the TEA staff to address Board questions related to 
clinical teaching and internships to inform policy decisions. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: The TEA staff has determined that the proposal 
would not require a written report or other paperwork to be com-
pleted by a principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins August 19, 2022, and ends September 19, 
2022. A form for submitting public comments is available on 
the TEA website at https://tea.texas.gov/About_TEA/Laws_an-
d_Rules/SBEC_Rules_(TAC)/Proposed_State_Board_for_Edu-
cator_Certification_Rules/. The SBEC will take registered oral 
and written comments on the proposal at the September 30, 
2022 meeting in accordance with the SBEC board operating 
policies and procedures. All requests for a public hearing on 
the proposal submitted under the Administrative Procedure Act 
must be received by the Department of Educator Preparation, 
Certification, and Enforcement, Texas Education Agency, 1701 
North Congress Avenue, Austin, Texas 78701, Attention: Ms. 
Emily Garcia, associate commissioner for educator preparation, 
certification, and enforcement, not more than 14 calendar days 
after notice of the proposal has been published in the Texas 
Register on August 19, 2022. 
STATUTORY AUTHORITY. The amendments are proposed 
under Texas Education Code (TEC), §21.041(a), which allows 
the SBEC to adopt rules as necessary for its own procedures; 
TEC, §21.041(b)(1), which requires the SBEC to propose rules 
that provide for the regulation of educators and the general 
administration of the TEC, Chapter 21, Subchapter B, in a man-
ner consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(d), which states that the SBEC may adopt a fee for the 
approval and renewal of approval of an EPP, for the addition of 
a certificate or field of certification, and to provide for the ad-
ministrative cost of appropriately ensuring the accountability of 
EPPs; TEC, §21.043(b) and (c), which require SBEC to provide 
EPPs with data, as determined in coordination with stakehold-
ers, based on information reported through Public Education 
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Information Management System (PEIMS) that enables an EPP 
to assess the impact of the program and revise the program as 
needed to improve; TEC, §21.0441(c) and (d), which requires 
the SBEC to adopt rules setting certain admission requirements 
for EPPs; TEC, §21.0443, as amended by House Bill (HB) 
159, 87th Texas Legislature, Regular Session, 2021, which 
states that the SBEC shall propose rules to establish standards 
to govern the approval or renewal of approval of EPPs and 
certification fields authorized to be offered by an EPP. To be 
eligible for approval or renewal of approval, an EPP must incor-
porate proactive instructional planning techniques throughout 
coursework and across content areas to provide flexibility in 
the ways information is presented and students respond and 
are engaged, to reduce barriers in instruction, to provide ap-
propriate accommodations, and to maintain high achievement 
expectations for all students; must integrate inclusive practices 
for all students and evidence-based instruction and intervention 
strategies throughout course work, clinical experience, and stu-
dent teaching; must adequately prepare candidates for educator 
certification; and must meet the standards and requirements of 
the SBEC. The SBEC shall require that each EPP be reviewed 
for renewal of approval at least every five years. The SBEC 
shall adopt an evaluation process to be used in reviewing an 
EPP for renewal of approval; TEC, §21.045, as amended by 
HB 159, 87th Texas Legislature, Regular Session, 2021, which 
states that the board shall propose rules establishing stan-
dards to govern the continuing accountability of all EPPs; TEC, 
§21.0451, which states that the SBEC shall propose rules for 
the sanction of EPPs that do not meet accountability standards 
and shall annually review the accreditation status of each EPP. It 
further states that the SBEC has authority to make rules to take 
any necessary action in sanctioning EPPs, including but not 
limited to requiring the program to obtain technical assistance 
or professional services, appointing a monitor to participate in 
and report to the SBEC on the activities of the EPP. The costs 
of technical assistance required under TEC, §21.0451(a)(2)(A), 
or the costs associated with the appointment of a monitor under 
TEC, §21.0451(a)(2)(C), shall be paid by the sponsor of the 
EPP; and TEC, §21.0452, as amended by Senate Bill 2066, 87th 
Texas Legislature, Regular Session, 2021, which states that to 
assist persons interested in obtaining teaching certification in 
selecting an EPP and to assist school districts in making staffing 
decisions, the SBEC shall make certain specified information 
regarding EPPs in this state available to the public through the 
SBEC's Internet website. 
CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code (TEC), §§21.041(a), (b)(1), and (d); 
21.043(b) and (c); 21.0441(c) and (d); 21.0443, as amended by 
House Bill (HB) 159, 87th Texas Legislature, Regular Session, 
2021; 21.045, as amended by HB 159, 87th Texas Legislature, 
Regular Session, 2021; 21.0451; and 21.0452, as amended 
by Senate Bill 2066, 87th Texas Legislature, Regular Session, 
2021. 
CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code (TEC), §§21.041(a), (b)(1), and 
(d); 21.043(b) and (c); 21.0441(c) and (d); 21.0443, 21.045, 
21.0451; and 21.0452. 
§229.1. General Provisions and Purpose of Accountability System 
for Educator Preparation Programs. 

(a) The State Board for Educator Certification (SBEC) is re-
sponsible for establishing standards to govern the continuing account-
ability of all educator preparation programs (EPPs). The rules adopted 

by the SBEC in this chapter govern the accreditation of each EPP that 
prepares individuals for educator certification. No candidate shall be 
recommended for any Texas educator certification class or category ex-
cept by an EPP that has been approved by the SBEC pursuant to Chap-
ter 228 of this title (relating to Requirements for Educator Preparation 
Programs) and is accredited as required by this chapter. 

(b) The purpose of the accountability system for educator 
preparation is to assure that each EPP is held accountable for the 
readiness for certification of candidates completing the programs. 

(c) The relevant criteria, formulas, calculations, and perfor-
mance standards relevant to subsection (d) of this section and §229.4 
of this title (relating to Determination of Accreditation Status) are pre-
scribed in the Texas Accountability System for Educator Preparation 
(ASEP) Manual provided as a figure in this subsection. 
Figure: 19 TAC §229.1(c) 
[Figure: 19 TAC §229.1(c)] 

(d) An accredited EPP that is not under an active SBEC order 
or otherwise sanctioned by the SBEC may receive commendations for 
success in the following four dimensions identified by the SBEC and 
prescribed in the figure in subsection (c) of this section: 

(1) Rigorous and Robust Preparation; 

(2) Preparing the Educators Texas Needs; 

(3) Preparing Educators for Long-Term Success; and 

(4) Innovative Educator Preparation. 

§229.2. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Academic year--If not referring to the academic year 
of a particular public, private, or charter school or institution of higher 
education, September 1 through August 31. 

(2) Accredited institution of higher education--An institu-
tion of higher education that, at the time it conferred the degree, was 
accredited or otherwise approved by an accrediting organization rec-
ognized by the Texas Higher Education Coordinating Board. 

(3) ACT®--The college entrance examination from 
ACT®. 

(4) Administrator--For purposes of the surveys and infor-
mation required by this chapter, an educator whose certification would 
entitle him or her to be assigned as a principal or assistant principal in 
Texas, whether or not he or she is currently working in such an assign-
ment. 

(5) Beginning teacher--For purposes of the Texas Educa-
tion Code, §21.045(a)(3), and its implementation in this chapter, a 
classroom teacher with fewer than three years of experience as a class-
room teacher. 

(6) Candidate--An individual who has been formally or 
contingently admitted into an educator preparation program; also 
referred to as a participant. 

(7) Certification category--A certificate type within a certi-
fication class, as described in Chapter 233 of this title (relating to Cat-
egories of Classroom Teaching Certificates). 

(8) Certification class--A certificate, as described in 
§230.33 of this title (relating to Classes of Certificates), that has de-
fined characteristics; may contain one or more certification categories, 
as described in Chapter 233 of this title. 
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(9) Clinical teaching--An assignment, as described in 
§228.35 of this title (relating to Preparation Program Coursework 
and/or Training). 

(10) Completer--A person who has met all the require-
ments of an approved educator preparation program. In applying this 
definition, the fact that a person has or has not been recommended for 
a standard certificate or passed a certification examination shall not be 
used as criteria for determining who is a completer. 

(11) Consecutively measured years--Consecutive years for 
which a group's performance is measured, excluding years in which 
the small group exception applies, in accordance with §229.4(c) of this 
title (relating to Determination of Accreditation Status). 

(12) Content Pedagogy Test--Examination listed in the col-
umn labeled "Required Content Pedagogy Test(s)" in Figure: 19 TAC 
§230.21(e). 

(13) [(12)] Cooperating teacher--An individual, as de-
scribed in §228.2 of this title (relating to Definitions), who guides, 
assists, and supports a candidate during a candidate's clinical teaching 
assignment. 

(14) [(13)] Demographic group--Male and female, as to 
gender; and African American, Hispanic, White, and Other, as to race 
and ethnicity. 

(15) [(14)] Educator preparation program--An entity ap-
proved by the State Board for Educator Certification to recommend 
candidates in one or more educator certification classes or categories. 

(16) [(15)] Educator preparation program data--Data 
reported to meet requirements under the Texas Education Code, 
§21.045(b) and §21.0452. 

(17) [(16)] Examination--An examination or other test re-
quired by statute or any other State Board for Educator Certification 
rule codified in the Texas Administrative Code, Title 19, Part 7, that 
governs an individual's admission to an educator preparation program, 
certification as an educator, continuation as an educator, or advance-
ment as an educator. 

(18) [(17)] Field supervisor--An individual, as described in 
§228.2 of this title (relating to Definitions), who is hired by an educator 
preparation program to observe candidates, monitor their performance, 
and provide constructive feedback to improve their effectiveness as 
educators. 

(19) [(18)] First-year teacher--For purposes of the Texas 
Education Code, §21.045(a) (2), and its implementation in this chapter, 
an individual in his or her first year of employment as a classroom 
teacher. 

(20) [(19)] GPA--Grade point average. 

(21) [(20)] GRE®--Graduate Record Examinations®. 

(22) [(21)] Higher Education Act--Federal legislation con-
sisting of the Higher Education Act of 1965 (20 United States Code, 
§1070 et seq.) and its subsequent amendments, which requires reports 
of educator preparation program performance data. 

(23) [(22)] Incoming class--Individuals contingently or 
formally admitted between September 1 and August 31 of each year 
by an educator preparation program. 

(24) [(23)] Internship--An assignment, as described in 
§228.35 of this title (relating to Preparation Program Coursework 
and/or Training). 

(25) [(24)] Mentor--An individual, as described in §228.2 
of this title (relating to Definitions), who guides, assists, and supports 
a candidate during a candidate's internship assignment. 

(26) [(25)] New teacher--For purposes of the Texas Edu-
cation Code, §21.045(a)(5), and its implementation in this chapter, an 
individual in his or her first year of employment as a classroom teacher 
under a standard certificate. 

(27) Pedagogy Test--Examination listed in the column la-
beled "Pedagogical Requirement(s)" in Figure: 19 TAC §230.21(e). 

(28) [(26)] Practicum--An assignment, as described in 
§228.35 of this title (relating to Preparation Program Coursework 
and/or Training). 

(29) [(27)] SAT®--The college entrance examination from 
the College Board. 

(30) [(28)] Site supervisor--An individual, as described in 
§228.2 of this title (relating to Definitions), who guides, assists, and 
supports a candidate during a candidate's practicum assignment. 

(31) [(29)] Texas Education Agency staff--Staff of the 
Texas Education Agency assigned by the commissioner of education 
to perform the State Board for Educator Certification's administrative 
functions and services. 

§229.3. Required Submissions of Information, Surveys, and Other 
Data. 

(a) Educator preparation programs (EPPs), EPP candidates, 
first-year teachers, new teachers, beginning teachers, field supervisors, 
administrators, mentors, site supervisors, and cooperating teachers 
shall provide to the Texas Education Agency (TEA) staff all data and 
information required by this chapter, as set forth in subsections (e) and 
(f) of this section. 

(b) Any individual holding a Texas-issued educator certificate 
who fails to provide information required by this chapter and the Texas 
Education Code (TEC), §21.045 and §21.0452, as set forth in subsec-
tion (e) of this section, may be subject to sanction of his or her certifi-
cate, including the placement of restrictions, inscribed or non-inscribed 
reprimand, suspension, or revocation. 

(c) Any Texas public school that fails to provide information 
required by this chapter and the TEC, §21.045 and §21.0452, as set 
forth in subsection (e) of this section, may be referred to the commis-
sioner of education with a recommendation that sanctions upon its ac-
creditation status be imposed for failure to comply with this section and 
the TEC, §21.0452. 

(d) Any open-enrollment charter school that fails to provide 
information required by this chapter and the TEC, §21.045 and 
§21.0452, as set forth in subsection (e) of this section, may be referred 
to the commissioner of education with a recommendation that sanc-
tions be imposed for failure to comply with this section and the TEC, 
§21.0452. 

(e) All required EPP data for an academic year shall be sub-
mitted to the TEA staff annually by September 15 following the end 
of that academic year. All surveys and information required to be sub-
mitted pursuant to this chapter by principals shall be submitted by June 
15 of any academic year in which an administrator has had experience 
with a first-year teacher who was a participant in an EPP. All surveys 
and information required to be submitted pursuant to this chapter by 
new teachers shall be submitted by June 15 of the first full academic 
year after the teacher completed the requirements of an EPP. All sur-
veys and information required to be submitted pursuant to this chapter 
by EPP candidates shall be submitted by August 31 of the academic 
year in which the candidate completed the requirements of an EPP. 
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(f) The following apply to data submissions required by this 
chapter. 

(1) EPPs shall provide data for all candidates as specified 
in the figure provided in this paragraph. 
Figure: 19 TAC §229.3(f)(1) 
[Figure: 19 TAC §229.3(f)(1)] 

(2) Candidates in an EPP shall complete a survey, in a form 
approved by the State Board for Educator Certification (SBEC), eval-
uating the preparation he or she received in the EPP. Completion and 
submission to the TEA of the survey is a requirement for completion 
of an EPP. 

(3) Administrators in Texas public schools and open-en-
rollment charter schools shall complete individual teacher performance 
surveys, in a form to be approved by the SBEC, for each beginning 
teacher. 

(4) Administrators in Texas public schools and open-en-
rollment charter schools shall complete surveys, in a form to be ap-
proved by the SBEC, evaluating the effectiveness of preparation for 
classroom success based on experience with first-year teachers who 
were participants in an EPP. 

(5) New teachers in a Texas public school, including an 
open-enrollment charter school, shall complete surveys, in a form to 
be approved by the SBEC, evaluating the effectiveness of preparation 
for classroom success. 

§229.4. Determination of Accreditation Status. 

(a) Accountability performance indicators. The State Board 
for Educator Certification (SBEC) shall determine the accreditation sta-
tus of an educator preparation program (EPP) at least annually, based 
on the following accountability performance indicators, disaggregated 
by demographic group and other requirements of this chapter and de-
termined with the formulas and calculations included in the figure pro-
vided in §229.1(c) of this title (relating to General Provisions and Pur-
pose of Accountability System for Educator Preparation Programs). 
Data will be used only if the following indicators were included in the 
accountability system for that academic year. Except for the 2019-2020 
and 2020-2021 academic years, when the data described in paragraphs 
(1)-(5) of this subsection will be reported to EPPs and will not be used 
to determine accreditation statuses, EPP accreditation statuses shall be 
based on: 

(1) the EPP candidates' performance on pedagogy tests 
[examinations of pedagogy and professional responsibilities (PPR)] 
and content pedagogy tests [non-PPR standard certification examina-
tions]. The EPP candidates' performance on pedagogy tests [PPR] and 
content pedagogy tests [non-PPR examinations] shall provide separate 
accountability performance indicators for EPPs; 

[(A) For both PPR and non-PPR examinations, the per-
formance standard shall be calculated based on the percentage of indi-
viduals admitted after December 26, 2016, who passed an examination 
within the first two attempts. For purposes of determining the pass rate, 
an individual shall not be excluded because the individual has not been 
recommended for a standard certificate. The pass rate is based solely 
on the examinations approved by the EPP and required to obtain initial 
certification in the class or category for which the individual serves his 
or her internship, clinical teaching, or practicum. Examinations not re-
quired for certification in that class or category, whether taken before or 
after admission to an EPP, are not included in the rate. The formula for 
calculation of pass rate is the number of individuals who have passed 
an examination on their first or second attempt, including any attempts 
after the candidate completed the EPP, divided by the number of in-

dividuals who passed an examination on their first attempt plus those 
who passed or failed on their second attempt.] 

(A) [(B)] For both pedagogy tests and content pedagogy 
tests, [the 2020-2021 academic year and following,] the performance 
standard shall be the percent of individuals admitted after December 26, 
2016, who passed an examination within the first two attempts, includ-
ing those examinations attempted after the individual has completed 
the EPP or when the EPP has not recommended the individual for a 
standard certificate. The pass rate is based solely on the examinations 
approved by the EPP. Examinations taken before admission to the EPP 
or specific examinations taken for pilot purposes are not included in the 
pass rate. [Completers who have been issued a probationary certificate 
under a waiver issued by the governor pursuant to the declaration of 
disaster on March 13, 2020, are not included in the pass rate for the 
2020-2021 academic year.] 

(B) For the 2021-2022 and 2022-2023 academic years, 
the Performance Assessment for School Leaders (PASL) shall be 
treated as a content pedagogy test. 

(C) For pedagogy tests [examinations of PPR], the [pass 
rate will be calculated as described in subparagraph (A) of this para-
graph for the 2018-2019 and 2019-2020 academic years and subpara-
graph (B) of this paragraph beginning with the 2020-2021 academic 
year. The] performance standard shall be a pass rate of 85%. 

(D) For content pedagogy tests [non-PPR examina-
tions], the [pass rate will be calculated as described in subparagraph 
(A) of this paragraph for the 2018-2019 and 2019-2020 academic years 
and subparagraph (B) of this paragraph beginning with the 2020-2021 
academic year. The] performance standard shall be a pass rate of 75%. 

(2) the results of appraisals of first-year teachers by admin-
istrators, based on a survey in a form to be approved by the SBEC. The 
performance standard shall be 70% of first-year teachers from the EPP 
who are appraised as "sufficiently prepared" or "well prepared"; 

(3) the growth of students taught by beginning teachers as 
indicated by the STAAR Progress Measure, determined at the student 
level as described in Figure: 19 TAC §97.1001(b) of Part 2 [II] of this 
title (relating to Accountability Rating System), and aggregated at the 
teacher level as described in Figure: 19 TAC §229.1(c) of this title. 
The performance standard shall be 70% of beginning teachers from 
the EPP reaching the individual performance threshold. The first two 
academic years for which the Texas Education Agency (TEA) has data 
necessary to calculate this performance standard following the 2019-
2020 academic year will be reporting years only and will not be used 
to determine accreditation status; 

(4) the results of data collections establishing EPP compli-
ance with SBEC requirements specified in §228.35(g) of this title (re-
lating to Preparation Program Coursework and/or Training), regarding 
the frequency, duration, and quality of field supervision to candidates 
completing clinical teaching or an internship. The frequency and dura-
tion of field supervision shall provide one accountability performance 
indicator, and the quality of field supervision shall provide a separate 
accountability performance indicator; 

(A) The performance standard as to the frequency, du-
ration, and required documentation of field supervision shall be that the 
EPP meets the requirements of documentation of §228.35(g) of this ti-
tle for 95% of the EPP's candidates. 

(B) The performance standard for quality shall be 90% 
of candidates rating the field supervision as "frequently" or "always or 
almost always" providing the components of structural guidance and 
ongoing support; and 
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(5) the results from a teacher satisfaction survey, in a form 
approved by the SBEC, of new teachers administered at the end of the 
first year of teaching under a standard certificate. The performance 
standard shall be 70% of teachers responding that they were "suffi-
ciently prepared" or "well prepared" by their EPP. 

(b) Accreditation status assignment. For the 2021-2022 aca-
demic year, the assigned accreditation status shall be the better result 
for the EPP from the system described in paragraph (1) of this subsec-
tion and paragraph (2) of this subsection. 

(1) Beginning in the 2021-2022 academic year, all ap-
proved EPPs may be assigned an accreditation status based on their 
performance in the Accountability System for Educator Preparation 
Programs (ASEP) Index system, as described in Figure: 19 TAC 
§229.1(c) of this title. 

(A) Accredited status. An EPP shall be assigned an Ac-
credited status if the EPP has met the standard of 85% of the possi-
ble points in the ASEP Index system as described in Figure: 19 TAC 
§229.1(c) of this title and has been approved by the SBEC to prepare, 
train, and recommend candidates for certification. 

(B) Accredited-Not Rated status. An EPP shall be as-
signed Accredited-Not Rated status upon initial approval to offer edu-
cator preparation, until the EPP can be assigned a status based on the 
ASEP Index system as described in Figure: 19 TAC §229.1(c) of this 
title. An EPP is fully accredited and may recommend candidates for 
certification while it is in Accredited-Not Rated status. 

(C) Accredited-Warned status. 

(i) An EPP shall be assigned Accredited-Warned 
status if the EPP accumulates 80% or greater but less than 85% of the 
possible points in the ASEP Index system as described in Figure: 19 
TAC §229.1(c) of this title. 

(ii) An EPP may be assigned Accredited-Warned 
status if the SBEC determines that the EPP has violated SBEC rules, 
orders, and/or Texas Education Code (TEC), Chapter 21. 

(D) Accredited-Probation status. 

(i) An EPP shall be assigned Accredited-Probation 
status if the EPP accumulates less than 80% of the possible points in 
the ASEP Index system as described in Figure: 19 TAC §229.1(c) of 
this title. 

(ii) An EPP may be assigned Accredited-Probation 
status if the SBEC determines that the EPP has violated SBEC rules, 
orders, and/or TEC, Chapter 21. 

(2) Through the 2021-2022 academic year, all approved 
EPPs may be assigned an accreditation status as follows. 

(A) Accredited status. An EPP shall be assigned an Ac-
credited status if the EPP has met the accountability performance stan-
dards described in subsection (a) of this section and has been approved 
by the SBEC to prepare, train, and recommend candidates for certifi-
cation. 

(B) Accredited-Not Rated status. An EPP shall be as-
signed Accredited-Not Rated status upon initial approval to offer edu-
cator preparation, until the EPP can be assigned a status based on the 
performance standards described in subsection (a) of this section. An 
EPP is fully accredited and may recommend candidates for certifica-
tion while it is in Accredited-Not Rated status. 

(C) Accredited-Warned Status. 

(i) An EPP shall be assigned Accredited-Warned 
status if the EPP: 

(I) fails to meet the performance standards set by 
the SBEC for the overall performance of all its candidates on any of the 
indicators set forth in subsection (a) of this section in any one year; 

(II) fails to meet the performance standards in 
two demographic groups on an indicator set forth in subsection (a) of 
this section in any one year; or 

(III) fails to meet the performance standards for 
a demographic group on any of the indicators set forth in subsection 
(a) of this section for two consecutively measured years, regardless of 
whether the deficiency is in the same demographic group or standard. 

(ii) An EPP may be assigned Accredited-Warned 
status if the SBEC determines that the EPP has violated SBEC rules, 
orders, and/or TEC, Chapter 21. 

(D) Accredited-Probation status. 

(i) An EPP shall be assigned Accredited-Probation 
status if the EPP: 

(I) fails to meet the performance standards set by 
the SBEC for the overall performance of all its candidates on any of 
the indicators set forth in subsection (a) of this section for two consec-
utively measured years; 

(II) fails to meet the performance standards in 
three demographic groups on an indicator set forth in subsection (a) 
of this section in any one year; or 

(III) fails to meet the performance standards for a 
demographic group on any of the indicators set forth in subsection (a) 
of this section for three consecutively measured years, regardless of 
whether the deficiency is in the same demographic group or standard. 

(ii) An EPP may be assigned Accredited-Probation 
status if the SBEC determines that the EPP has violated SBEC rules, 
orders, and/or TEC, Chapter 21. 

(3) Not Accredited-Revoked status. 

(A) An EPP shall be assigned Not Accredited-Revoked 
status and its approval to recommend candidates for educator certifi-
cation revoked if it is assigned Accredited-Probation status for three 
consecutively measured years. 

(B) An EPP may be assigned Not Accredited-Revoked 
status if the EPP has been on Accredited-Probation status for one 
year, and the SBEC determines that revoking the EPP's approval is 
reasonably necessary to achieve the purposes of the TEC, §21.045 and 
§21.0451. 

(C) An EPP may be assigned Not Accredited-Revoked 
status if the EPP fails to pay the required ASEP technology fee by the 
deadline set by TEA as prescribed in §229.9(7) of this title (relating to 
Fees for Educator Preparation Program Approval and Accountability). 

(D) An EPP may be assigned Not Accredited-Revoked 
status if the SBEC determines that the EPP has violated SBEC rules, 
orders, and/or TEC, Chapter 21. 

(E) [(D)] An assignment of Not Accredited-Revoked 
status and revocation of EPP approval to recommend candidates for 
educator certification is subject to the requirements of notice, record 
review, and appeal as described in this chapter. 

(F) [(E)] A revocation of an EPP approval shall be ef-
fective for a period of two years, after which a program may reapply 
for approval as a new EPP pursuant to Chapter 228 of this title (relating 
to Requirements for Educator Preparation Programs). 
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(G) [(F)] Upon revocation of EPP approval, the EPP 
may not admit new candidates for educator certification but may com-
plete the training of candidates already admitted by the EPP and rec-
ommend them for certification. If necessary, TEA staff and other EPPs 
shall cooperate to assist the previously admitted candidates of the re-
voked EPP to complete their training. 

(4) Not Rated: Declared State of Disaster status. 

(A) Due to the governor's declaration of disaster 
on March 13, 2020 in accordance with Texas Government Code, 
§418.014, all EPPs shall be assigned a status of Not Rated: Declared 
State of Disaster for the 2019-2020 and 2020-2021 academic years. 

(B) The assignment of Not Rated: Declared State of 
Disaster shall not interrupt consecutively measured years or next most 
recent prior years as prescribed in this chapter. The assignment of Not 
Rated: Declared State of Disaster shall not be included in any count of 
years prescribed in this chapter. 

(C) For the purposes of §228.10 of this title (relating 
to Approval Process), §228.17(c) of this title (relating to Change of 
Ownership and Name Change), and §228.20 of this title (relating to 
Governance of Educator Preparation Programs), the status the SBEC 
assigned an EPP for the 2018-2019 academic year shall be the operative 
accreditation status. 

(D) For EPPs with an assigned status other than Accred-
ited for the 2018-2019 academic year that meet the requirements for a 
status of Accredited as described in subsection (b)(1)(A) or (b)(2)(A) 
of this section based on their 2020-2021 data: 

(i) the 2020-2021 academic year shall represent a 
break in consecutively measured years or next most recent prior years 
as prescribed in subsection (b)(1)-(3) of this section; and 

(ii) the EPP shall be eligible for commendations as 
described in §229.1(d) of this title for the 2020-2021 academic year. 

(c) Small group exception. 

(1) For purposes of accreditation status determination, the 
performance of an EPP candidate group, aggregated or disaggregated 
by demographic group, shall be measured against performance stan-
dards described in this chapter in any one year in which the number of 
individuals in the group exceeds 10. The small group exception does 
not apply to compliance with the frequency and duration of field super-
visor observations. 

(2) For an EPP candidate group, aggregated or disaggre-
gated by demographic group, where the group contains 10 or fewer 
individuals, the group's performance shall not be counted for purposes 
of accreditation status determination for that academic year based on 
only that year's group performance. 

(3) If the current year's EPP candidate group, aggregated 
or disaggregated by demographic group, contained between one and 10 
individuals, that group performance shall be combined with the [next 
most recent prior year's] group performance from the next most recent 
prior year subsequent to the 2020-2021 academic year for which there 
was at least one individual, and if the two-year cumulated group con-
tains more than 10 individuals, then the two-year cumulated group per-
formance must be measured against the standards in the current year. 
The two-year cumulated group shall not include group performance 
from years prior to the 2021-2022 academic year. 

(4) If the two-year cumulated EPP candidate group 
described in subsection (c)(3) of this section, aggregated or dis-
aggregated by demographic group, contains between one and 10 
individuals, then the two-year cumulated group performance shall be 

combined with the next most recent group performance subsequent to 
the 2020-2021 academic year for which there was at least one individ-
ual. The three-year cumulated group performance must be measured 
against the standards in the current year, regardless of how small 
the cumulated number of group members may be. The three-year 
cumulated group performance shall not include group performance 
from years prior to the 2021-2022 academic year. 

(5) In any reporting year in which the EPP candidate group, 
aggregated or disaggregated by demographic group, does not meet the 
necessary number of individuals needed to measure against perfor-
mance standards for that year, for all indicators, the accreditation sta-
tus will continue from the prior year. Any sanction assigned as a result 
of an accredited-warned or accredited-probation status in a prior year 
will continue if that candidate group has not met performance stan-
dards since being assigned accredited-warned or accredited-probation 
status. The SBEC may modify the sanction as the SBEC deems neces-
sary based on subsequent performance, even though that performance 
is not measured against performance standards for a rating. 

§229.5. Accreditation Sanctions and Procedures. 
(a) The State Board for Educator Certification (SBEC) may 

assign an educator preparation program (EPP) Accredited-Warned or 
Accredited-Probation status if the SBEC determines that the EPP has 
violated SBEC rules and/or Texas Education Code (TEC), Chapter 21. 

(b) If an EPP has been assigned Accredited-Warned or Accred-
ited-Probation status, or if the SBEC determines that additional action 
is a necessary condition for the continuing approval of an EPP to rec-
ommend candidates for educator certification, the SBEC may take any 
one or more of the following actions, which shall be reviewed by the 
SBEC at least annually: 

(1) require the EPP to obtain technical assistance approved 
by the Texas Education Agency (TEA) or SBEC; 

(2) require the EPP to obtain professional services ap-
proved by the TEA or SBEC; 

(3) require the EPP to provide TEA staff with verification 
of the EPP's compliance with SBEC rules and/or the TEC; 

(4) require the EPP to post on its website: 

(A) accreditation status; 

(B) notice that the SBEC has instated conditions on the 
EPP's continuing approval; 

(C) TEA's continuing approval review report; and/or 

(D) official notification of recommended status; 

(5) [(3)] appoint a monitor to participate in the activities of 
the EPP and report the activities to the TEA or SBEC; and/or 

(6) [(4)] require the EPP to develop an action plan address-
ing the deficiencies and describing the steps the program will take to 
improve the performance of its candidates. TEA staff may prescribe 
the information that must be included in the action plan. The action 
plan must be sent to TEA staff no later than 45 calendar days following 
notification to the EPP that SBEC has ordered the action plan. 

(c) Notwithstanding the accreditation status of an EPP, if the 
performance of candidates on an examination required for certification 
(as listed in Figure: 19 TAC §230.21(e) of this title (relating to Educa-
tor Assessment)) in an individual certification class or category offered 
by an EPP fails to meet the performance standard on the content peda-
gogy tests [non-PPR examinations] as described in §229.4(a)(1)(D) of 
this title (relating to Determination of Accreditation Status) for three 
consecutive years, the approval to offer that certification class or cate-
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gory shall be revoked. Any candidates already admitted for preparation 
in that class or category may continue in the EPP and be recommended 
for certification after program completion, but no new candidates shall 
be admitted for preparation in that class or category unless and until the 
SBEC reinstates approval for the EPP to offer that certification class or 
category. 

(1) For purposes of determining compliance with subsec-
tion (c) of this section, candidate performance in individual certifica-
tion classes or categories in only the 2016-2017 academic year and sub-
sequent academic years will be considered. 

(2) Performance indicators by demographic group shall not 
be counted for purposes of subsection (c) of this section pertaining to 
performance standards for individual certification classes or categories. 
If the aggregated number of individuals counted for a certification class 
or category is 10 or fewer, the performance on the standard shall be 
cumulated and counted in the same manner as provided in §229.4(c) of 
this title. 

(3) For EPPs that failed to meet the standard described in 
subsection (c) of this section for a certification class or category in the 
2018-2019 academic year that meet the requirements based on their 
2020-2021 data, the 2020-2021 academic year shall represent a break 
in consecutively measured years for the purpose of subsection (c) of 
this section. 

(d) An EPP shall be notified in writing regarding any action 
proposed to be taken pursuant to this section, or proposed assignment 
of an accreditation status of Accredited-Warned, Accredited-Probation, 
or Not Accredited-Revoked. The notice shall state the basis on which 
the proposed action is to be taken or the proposed assignment of the 
accreditation status is to be made. 

(e) All costs associated with providing or requiring technical 
assistance, professional services, or the appointment of a monitor pur-
suant to this section shall be paid by the EPP to which the services are 
provided or required, or its sponsor. 

§229.9. Fees for Educator Preparation Program Approval and Ac-
countability. 

An educator preparation program requesting approval and continuation 
of accreditation status shall pay the applicable fee from the following 
list. 

(1) New educator preparation program application and ap-
proval (nonrefundable)--$9,000. 

(2) Five-year continuing approval review visit pursuant to 
§228.10(b) of this title (relating to Approval Process)--$4,500. 

(3) Discretionary continuing approval review visit pur-
suant to §228.10(b) of this title--$4,500. 

(4) Addition of new certification category or addition of 
clinical teaching--$500. 

(5) Addition of each new class of certificate--$1,000. 

(6) Applications for out-of-state and out-of-country school 
sites for field-based experiences, clinical teaching, [internships,] and 
practicums--$500. 

(7) Accountability System for Educator Preparation Pro-
grams technology fee--$35 per admitted candidate. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 8, 2022. 

TRD-202202935 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 

CHAPTER 241. PRINCIPAL CERTIFICATE 
The State Board for Educator Certification (SBEC) proposes 
amendments to 19 Texas Administrative Code (TAC) §§241.1, 
241.5, 241.15, 241.20, 241.30, and 241.35 and the repeal of 
§§241.41, 241.45, 241.50, 241.55, 241.60, 241.65, and 241.70, 
concerning certification as principal. The proposed revisions 
would implement House Bill (HB) 159, 87th Texas Legislature, 
Regular Session, 2021, to update the educator standards for 
the Principal as Instructional Leader certificate to reflect the 
qualifications of certification as a principal. The proposed 
revisions would also repeal outdated Subchapter B, Principal 
Certificate, and would provide technical edits where needed. 
BACKGROUND INFORMATION AND JUSTIFICATION: The 
SBEC rules in 19 TAC Chapter 241, Certification as Principal, 
establish all of the requirements for certification and educator 
preparation program (EPP) minimum standards for issuance 
of a principal certificate. The proposed revisions to Chapter 
241 would implement HB 159, 87th Texas Legislature, Reg-
ular Session, 2021. Additionally, the revisions would update 
Chapter 241 to repeal the outdated Principal certificate. The 
following is a description of the proposed revisions included in 
the attachment. 
HB 159 Implementation 

To align with statutory requirements in HB 159, the proposed re-
visions would update the educator standards for the Principal as 
Instructional Leader certificate to ensure that the qualifications 
for certification as a principal emphasize the ability to create an 
inclusive school environment and to foster parental involvement, 
as well as to include curriculum and instruction management for 
students with disabilities. The following changes would update 
the standards as required by HB 159. 
School Culture Educator Standard 

The proposed amendment to §241.15(b)(12) would imple-
ment HB 159's amendment to Texas Education Code (TEC), 
§21.046(b)(1), by adding the phrase, "creates an inclusive 
school environment," to the educator standard regarding the 
safety of staff and students. Similarly, the proposed amendment 
to §241.15(b)(13) would implement HB 159's amendment to 
TEC, §21.046(b)(1), by adding the phrase, "fosters parent in-
volvement," to the educator standard regarding campus culture. 
Leading Learning Educator Standard 

The proposed amendment to §241.15(c)(4) would implement HB 
159's amendment to TEC, §21.046(b)(3), by adding the phrase, 
"including the needs of students with disabilities," to the educa-
tor standard regarding campus curricular, co-curricular, and ex-
tracurricular programs. Additionally, the proposed amendment 
to §241.15(c)(7) would implement HB 159's amendment to TEC, 
§21.046(b)(3), by adding the phrase, "including curriculum and 
instruction management for students with disabilities," to the ed-
ucator standard regarding campus curriculum. 
Ethics, Equity, and Diversity Educator Standard 
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The proposed amendment to §241.15(g)(7) would implement 
HB 159's amendment to TEC, §21.046(b)(3), by adding the 
phrase, "including instructional and curricular supports for 
students with disabilities," to the educator standard regarding 
special instructional programs and services. The proposed 
amendment to §241.15(g)(10) would implement HB 159's 
amendment to TEC, §21.046(b)(1), by adding the phrase, "to 
create an inclusive school environment," to the educator stan-
dard regarding developing strong, positive relationships with all 
members of the community. 
Chapter Reorganization and Technical Edits 

The proposed revisions to Chapter 241 would reorganize the 
chapter. Subchapter B, Principal Certificate, would be repealed 
to allow for the removal of the outdated Principal certificate that 
is no longer issued. This would provide clarity to the field on 
the current SBEC-issued certification as principal. The title and 
distinction for Subchapter A, Principal as Instructional Leader 
Certificate and Endorsement, would be deleted since it would no 
longer be necessary to distinguish it from the defunct Principal 
certificate requirements, given that all the requirements for the 
current certificate and endorsement are reflected in the chapter. 
The proposed amendment would provide a technical edit to the 
certificate naming convention in §§241.1, 241.5, 241.20, and 
241.30. 
The proposed amendment to §241.20 would remove outdated 
language regarding the piloted Principal as Instructional Leader 
examination. This will provide clarity to the field that the only 
examination for the certificate is the one noted in 19 TAC 
Chapter 230, Professional Educator Preparation and Certifica-
tion, regarding the assessment of educators. The proposed 
amendment would also provide a technical edit to fine-tune the 
cross reference to 19 TAC Chapter 153, Subchapter CC, and to 
§241.10. 
The proposed amendment to §241.30 would update the title and 
subsection (a) to include the Principal certificate to clarify the 
provisions for individuals to renew a Principal certificate as pre-
scribed in 19 TAC Chapter 232, Certificate Renewal and Con-
tinuing Professional Education Requirements. This will provide 
clarity to the field with the repeal of Subchapter B, Principal Cer-
tificate, to ensure individuals have the proper information regard-
ing renewing their Principal certificate. 
The proposed amendment to §241.35(a) would remove outdated 
language and reorder the section accordingly. 
FISCAL IMPACT: Emily Garcia, associate commissioner for ed-
ucator preparation, certification, and enforcement, has deter-
mined that there are potential fiscal implications to state and local 
governments and small businesses as a result of the proposal. 
The proposed new requirements for principal candidates to be 
qualified regarding educating students with disabilities may re-
quire EPPs to create new curriculum, leading to increased costs 
for EPPs run by state or local government entities associated 
with developing that curriculum for each year of the first five 
years the proposed rule is in effect, but that impact is created by 
the statutory requirement from HB 159, 87th Texas Legislature, 
Regular Session, 2021, and not the agency regulation. There 
are no additional costs or savings to entities required to comply 
with the proposal beyond that which the authorizing statute re-
quires. 

LOCAL EMPLOYMENT IMPACT : The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code (TGC), §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposed new requirement for EPPs to inte-
grate principal standards on educating students with disabilities 
is likely to increase costs for programs run by small businesses 
associated with updating aligned curriculum and training for each 
year of the first five years the proposed rule is in effect, but that 
impact is created by the statutory requirement from HB 159, 87th 
Texas Legislature, Regular Session, 2021, and not the agency 
regulation. There are no additional costs or savings to entities 
required to comply with the proposal beyond that which the au-
thorizing statute requires. 
COST INCREASE TO REGULATED PERSONS: The proposed 
new requirements for EPPs to include curriculum regarding cre-
ating an inclusive campus environment and educating students 
with disabilities are likely to increase costs for EPPs, including 
those run by state or local government entities, associated with 
developing that curriculum for each year of the first five years the 
proposed rule is in effect. However, these costs are necessary 
to implement legislation, specifically HB 159, 87th Texas Legis-
lature, Regular Session, 2021. The proposal, therefore, is not 
subject to TGC, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under TGC, §2007.043. 
GOVERNMENT GROWTH IMPACT: The Texas Education 
Agency (TEA) staff prepared a Government Growth Impact 
Statement assessment for this proposed rulemaking. During 
the first five years the proposed rulemaking would be in effect, 
the TEA staff has determined that the proposed amendments 
would create a new regulation that requires EPPs to include 
curriculum regarding creating an inclusive campus environment 
and educating students with disabilities, but that impact is 
created by the statutory requirements of HB 159, 87th Texas 
Legislature, Regular Session, 2021. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not expand, limit, or 
repeal an existing regulation; would not increase or decrease the 
number of individuals subject to its applicability; and would not 
positively or adversely affect the state's economy. 
PUBLIC BENEFIT AND COST TO PERSONS: The public bene-
fit anticipated as a result of the proposal would be that candidates 
for the Principal as Instructional Leader certificate can demon-
strate essential competencies expected of a beginning principal. 
There is no anticipated cost to persons who are required to com-
ply with the proposal. 
DATA AND REPORTING IMPACT: The proposal would have no 
new data and reporting impact. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: The TEA staff has determined that the proposal 
would not require a written report or other paperwork to be com-
pleted by a principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins August 19, 2022, and ends September 19, 
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2022.  A  form  for  submitting  public  comments  is  available  on  
the  TEA  website  at  https://tea.texas.gov/About_TEA/Laws_an-
d_Rules/SBEC_Rules_(TAC)/Proposed_State_Board_for_Edu-
cator_Certification_Rules/.  The  SBEC  will  take  registered  oral  
and  written  comments  on  the  proposal  at  the  September  30,  
2022  meeting  in  accordance  with  the  SBEC  board  operating  
policies  and  procedures.  All  requests  for  a  public  hearing  on  
the  proposal  submitted  under  the  Administrative  Procedure  Act  
must  be  received  by  the  Department  of  Educator  Preparation,  
Certification,  and  Enforcement,  Texas  Education  Agency,  1701  
North  Congress  Avenue,  Austin,  Texas  78701,  Attention:  Ms.  
Emily  Garcia,  associate  commissioner  for  educator  preparation,  
certification,  and  enforcement,  not  more  than  14  calendar  days  
after  notice  of  the  proposal  has  been  published  in  the  Texas  
Register  on  August  19,  2022. 
[SUBCHAPTER  A.  PRINCIPAL  AS 
INSTRUCTIONAL  LEADER  CERTIFICATE  AND 
ENDORSEMENT] 
19  TAC  §§241.1,  241.5,  241.15,  241.20,  241.30,  241.35 

STATUTORY  AUTHORITY.  The  amendments  are  proposed  un-
der  Texas  Education  Code  (TEC),  §21.003(a),  which  states  a  
person  may  not  be  employed  as  a  teacher,  teacher  intern  or  
teacher  trainee,  librarian,  educational  aide,  administrator,  ed-
ucational  diagnostician,  or  school  counselor  by  a  school  dis-
trict  unless  the  person  holds  an  appropriate  certificate  or  per-
mit  issued  as  provided  by  the  TEC,  Chapter  21,  Subchapter  B;  
TEC,  §21.040(2),  which  requires  the  SBEC  to  appoint  an  advi-
sory  committee  composed  of  members  of  each  class  of  certifi-
cate  to  recommend  standards  for  that  class  to  the  Board;  TEC,  
§21.041(b)(1)-(4),  which  requires  the  SBEC  to  propose  rules  that  
provide  for  the  regulation  of  educators  and  the  general  admin-
istration  of  the  TEC,  Chapter  21,  Subchapter  B,  in  a  manner  
consistent  with  the  TEC,  Chapter  21,  Subchapter  B;  and  re-
quires  the  SBEC  to  propose  rules  that  specify  the  classes  of  
educator  certificates  to  be  i ssued,  including  emergency  certifi-
cates;  the  period  for  which  each  class  of  educator  certificate  is  
valid;  and  the  requirements  for  the  issuance  and  renewal  of  an  
educator  certificate;  T EC,  § 21.046(b),  a s  a mended  b y  House  
Bill  159,  87th  Texas  Legislature,  Regular  Session,  2021,  which  
states  the  qualifications  for  certification  as  a  principal  requires  
the  SBEC  to  allow  outstanding  teachers  to  substitute  approved  
experience  and  professional  training  for  part  of  the  educational  
requirements  in  lieu  of  classroom  hours,  and  requires  that  the  
qualifications  emphasize  instructional  leadership,  including  the  
ability  to  create  an  inclusive  school  environment  and  to  foster  
parent  involvement;  administration,  supervision,  and  communi-
cation  skills;  curriculum  and  instruction  management,  including  
curriculum  and  instruction  management  for  students  with  disabil-
ities;  performance  evaluation;  organization;  and  fiscal  manage-
ment;  TEC,  §21.046(c),  which  requires  the  SBEC  to  ensure  that  
principal  candidates  are  of  the  highest  caliber  and  that  there  is  a  
multi-level  screening  process,  along  with  assessment  programs,  
and  flexible  internships  to  determine  whether  a  candidate  has  the  
necessary  skills  for  success;  TEC,§21.046(d),  which  states  that  
the  SBEC  shall  consider  competencies  developed  by  relevant  
national  organizations  and  the  State  Board  of  Education;  and  
TEC,  §21.054(a)  and  (e),  which  require  the  SBEC  to  propose  
rules  establishing  a  process  for  identifying  continuing  education  
courses  and  programs  that  fulfill  educators'  continuing  education  
requirements,  including  particular  continuing  education  require-
ments  for  principals. 

CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code (TEC), §§21.003(a); 21.040(2); 
21.041(b)(1)-(4); 21.046(b), as amended by House Bill 159, 
87th Texas Legislature, Regular Session, 2021, (c), and (d); 
and 21.054(a) and (e). 
§241.1. General Provisions. 

(a) The Principal as Instructional Leader certificate 
[Certificate] may be issued no earlier than December 1, 2018, and 
Principal as Instructional Leader Endorsement may be issued no 
earlier than September 1, 2019. 

(b) The holder of the Principal as Instructional Leader 
certificate [Certificate] issued under the provisions of this chapter may 
serve as a principal or assistant principal in a Texas public school. 

§241.5. Minimum Requirements for Admission to a Principal Prepa-
ration Program. 

(a) Prior to admission to an educator preparation program 
(EPP) leading to the Principal as Instructional Leader certificate 
[Certificate], an individual must hold a baccalaureate degree from an 
accredited institution of higher education that at the time was accred-
ited or otherwise approved by an accrediting organization recognized 
by the Texas Higher Education Coordinating Board. 

(b) An EPP may adopt requirements for admission in addition 
to those required in subsection (a) of this section. 

(c) The EPP shall implement procedures that include screen-
ing activities to determine the candidate's appropriateness for the Prin-
cipal as Instructional Leader certificate [Certificate] as identified in 
Chapter 227 of this title (relating to Provisions for Educator Prepara-
tion Candidates). 

§241.15. Standards Required for the Principal as Instructional 
Leader Certificate. 

(a) Principal as Instructional Leader Certificate Standards. 
The knowledge and skills identified in this section must be used by an 
educator preparation program (EPP) in the development of curricula 
and coursework and by the State Board for Educator Certification 
as the basis for developing the examinations required to obtain the 
standard Principal as Instructional Leader certificate [Certificate]. The 
standards also serve as the foundation for the individual assessment, 
professional growth plan, and continuing professional education 
activities required by §241.30 of this title (relating to Requirements to 
Renew the Standard Principal as Instructional Leader Certificate). 

(b) School Culture. The principal: 

(1) ensures that a positive, collaborative, and collegial 
school culture facilitates and enhances the implementation of campus 
initiatives and the achievement of campus goals; 

(2) uses emerging issues, recent research, demographic 
data, knowledge of systems, campus climate inventories, student 
learning data, and other information to collaboratively develop a 
shared campus vision; 

(3) facilitates the collaborative development of a plan in 
which objectives and strategies to implement the campus vision are 
clearly articulated; 

(4) supports the implementation of the campus vision by 
aligning financial, human, and material resources; 

(5) establishes processes to assess and modify the plan of 
implementation to ensure achievement of the campus vision; 

(6) acknowledges, recognizes, and celebrates the contribu-
tions of students, staff, parents, and community members toward the 
realization of the campus vision; 
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(7) models and promotes the continuous and appropriate 
development of all learners, including faculty and staff, in the campus 
community; 

(8) uses strategies to ensure the development of collegial 
relationships and effective collaboration of campus staff; 

(9) develops and uses effective conflict-management and 
consensus-building skills; 

(10) establishes and communicates consistent expectations 
for staff and students, providing supportive feedback to ensure a posi-
tive campus environment; 

(11) implements effective strategies to systematically 
gather input from all campus stakeholders, supporting innovative 
thinking and an inclusive culture; 

(12) creates an atmosphere of safety that encourages the 
social, emotional, and physical well-being of staff and students and 
creates an inclusive school environment; and 

(13) ensures that parents and other members of the com-
munity are an integral part of the campus culture and fosters parent 
involvement. 

(c) Leading Learning. The principal: 

(1) creates a campus culture that sets high expectations, 
promotes learning, and provides intellectual stimulation for self, stu-
dents, and staff; 

(2) prioritizes instruction and student achievement by un-
derstanding, sharing, and promoting a clear definition of high-quality 
instruction based on best practices from recent research; 

(3) routinely monitors and improves instruction by visiting 
classrooms, engaging in formative, evidence-based appraisal processes 
and conferences with teachers, and attending grade or team meetings; 

(4) facilitates the use of sound research-based practice in 
the development and implementation of campus curricular, co-curric-
ular, and extracurricular programs to fulfill academic, developmental, 
social, and cultural needs , including the needs of students with disabil-
ities; 

(5) facilitates campus participation in collaborative school 
district planning, implementation, monitoring, and curriculum revision 
to ensure appropriate scope, sequence, content, and alignment; 

(6) implements a rigorous curriculum aligned with state 
standards, including college and career readiness standards; 

(7) analyzes the curriculum to ensure that teachers align 
content across grades and that curricular scopes and sequences meet 
the particular needs of their diverse student populations , including cur-
riculum and instruction management for students with disabilities; 

(8) monitors and ensures staff uses multiple forms of stu-
dent data to inform instruction and intervention decisions to maximize 
instructional effectiveness and student achievement; 

(9) ensures that effective instruction maximizes growth of 
individual students and student groups, supports equity, and eliminates 
the achievement gap; 

(10) ensures staff have the capacity and time to collabora-
tively and individually use classroom formative and summative assess-
ment data to inform effective instructional practices and interventions; 
and 

(11) facilitates the use and integration of technology, 
telecommunications, and information systems that enhance learning. 

(d) Human Capital. The principal: 

(1) invests and manages time to prioritize the development, 
support, and supervision of the staff to enhance student outcomes; 

(2) ensures all staff have clear expectations that guide them 
and by which they are assessed, including the use of and familiarity 
with evidence-based appraisal rubrics, where applicable; 

(3) uses data from multiple points of the year to complete 
accurate appraisals of all staff, using evidence from regular observa-
tions, student data, and other sources to evaluate the effectiveness of 
teachers and staff; 

(4) coaches and develops educators by conducting confer-
ences, giving individualized feedback, and supporting individualized 
professional growth opportunities; 

(5) facilitates the campus's professional learning commu-
nity to review data, processes, and policies in order to improve teach-
ing and learning in the school; 

(6) creates opportunities for effective staff to take on a va-
riety of leadership roles and appropriately delegates responsibilities to 
staff and administrators on the leadership team; 

(7) collaboratively develops, implements, and revises a 
comprehensive and on-going plan for professional development of 
campus staff that addresses staff needs based on staff appraisal trends, 
goals, and student information; 

(8) ensures the effective implementation of a continuum of 
professional development by the appropriate allocation of time, fund-
ing, and other needed resources; 

(9) implements effective, legal, and appropriate strategies 
for the recruitment, selection, assignment, and induction of campus 
staff; and 

(10) plans for and adopts early hiring practices. 

(e) Executive Leadership. The principal: 

(1) reflects on his or her practice, seeks and acts on feed-
back, and strives to continually improve, learn, and grow; 

(2) engages in ongoing and meaningful professional 
growth activities to further develop knowledge and skills and to model 
lifelong learning; 

(3) uses strong communication skills, understands how to 
communicate a message in different ways to meet the needs of various 
audiences, and develops and implements strategies for effective inter-
nal and external communications; 

(4) develops and implements a comprehensive program of 
community relations, which uses strategies that will effectively involve 
and inform multiple constituencies; 

(5) establishes partnerships with parents, businesses, and 
other groups in the community to strengthen programs and support 
campus goals; 

(6) demonstrates awareness of social and economic issues 
that exist within the school and community that could impact campus 
operations and student learning; 

(7) gathers and organizes information from a variety of 
sources for use in creative and effective campus decision making; 

(8) frames, analyzes, and creatively resolves campus prob-
lems using effective problem-solving techniques to make timely, high-
quality decisions; 
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(9) develops, implements, and evaluates change processes 
for organizational effectiveness; 

(10) uses effective planning, time management, and organ-
ization of work to maximize attainment of school district and campus 
goals; and 

(11) keeps staff inspired and focused on the campus vision 
while supporting effective change management. 

(f) Strategic Operations. The principal: 

(1) assesses current campus needs, reviewing a wide set of 
evidence to determine the campus's priorities, and sets ambitious and 
measurable school goals, targets, and strategies that form the campus's 
strategic plan; 

(2) outlines and tracks meaningful goals, targets, and 
strategies aligned to a school vision that continuously improves teacher 
effectiveness and student outcomes; 

(3) allocates resources effectively (e.g., staff time, dollars, 
and tools), aligning them to the school priorities and goals, and works 
to access additional resources as needed to support learning; 

(4) establishes structures to regularly monitor multiple data 
points with leadership teams to evaluate progress toward goals, adjust-
ing strategies to improve effectiveness; 

(5) implements appropriate management techniques and 
group processes to define roles, assign functions, delegate authority, 
and determine accountability for campus goal attainment; 

(6) implements strategies that enable the physical plant, 
equipment, and support systems to operate safely, efficiently, and 
effectively to maintain a conducive learning environment; 

(7) applies local, state, and federal laws and policies to 
support sound decisions while considering implications related to all 
school operations and programs; 

(8) collaboratively plans and effectively manages the cam-
pus budget; 

(9) uses technology to enhance school management; 

(10) facilitates the effective coordination of campus cur-
ricular, co-curricular, and extracurricular programs in relation to each 
other and other school district programs; and 

(11) collaborates with district staff to implement district 
policies and advocates for the needs of district students and staff. 

(g) Ethics, Equity, and Diversity. The principal: 

(1) implements policies and procedures that encourage all 
campus personnel to comply with Chapter 247 of this title (relating to 
Educators' Code of Ethics); 

(2) models and promotes the highest standard of conduct, 
ethical principles, and integrity in decision making, actions, and be-
haviors; 

(3) ensures that reports of educator misconduct, including 
inappropriate relationships between educators and students, are prop-
erly reported so appropriate investigations can be conducted; 

(4) models and promotes the continuous and appropriate 
development of all learners in the campus community; 

(5) ensures all students have access to effective educators 
and continuous learning opportunities; 

(6) promotes awareness and appreciation of diversity 
throughout the campus community; 

(7) implements special campus programs to ensure that all 
students are provided quality, flexible instructional programs and ser-
vices to meet individual student needs, including instructional and cur-
ricular supports for students with disabilities; 

(8) articulates the importance of education in creating en-
gaged citizens in a free democratic society; 

(9) communicates productively with all audiences through 
strong communication skills and understands how to communicate a 
message in different ways to meet the needs of various audiences; and 

(10) treats all members of the community with respect and 
develops strong, positive relationships with them to create an inclusive 
school environment. 

§241.20. Requirements for the Issuance of the Standard Principal as 
Instructional Leader Certificate. 

To be eligible to receive the standard Principal as Instructional Leader 
certificate [Certificate], a candidate must: 

(1) successfully complete [either] the appropriate examina-
tions required under Chapter 230, Subchapter C, of this title (relating 
to Assessment of Educators)[, or a piloted examination developed for 
the Principal as Instructional Leader Certificate]; 

(2) hold, at a minimum, a master's degree from an accred-
ited institution of higher education that at the time was accredited or 
otherwise approved by an accrediting organization recognized by the 
Texas Higher Education Coordinating Board; 

(3) hold a valid classroom teaching certificate; 

(4) have two creditable years of teaching experience as a 
classroom teacher, as defined in Chapter 153, Subchapter CC, of Part 
2 of this title (relating to Commissioner's Rules on Creditable Years of 
Service) and the Texas Education Code, §5.001(2); and 

(5) successfully complete a principal preparation program 
that meets the requirements of §241.10 of this title (relating to Prepara-
tion Program Requirements for [the] Principal as Instructional Leader 
Certificate), §241.15 of this title (relating to Standards Required for 
the Principal as Instructional Leader Certificate), Chapter 227 of this 
title (relating to Provisions for Educator Preparation Candidates), and 
Chapter 228 of this title (relating to Requirements for Educator Prepa-
ration Programs). 

§241.30. Requirements to Renew the Standard Principal as Instruc-
tional Leader Certificate and Principal Certificate. 

(a) An individual who holds a standard Principal as Instruc-
tional Leader certificate [Certificate] and Principal certificate is subject 
to Chapter 232, Subchapter A, of this title (relating to Certificate Re-
newal and Continuing Professional Education Requirements). 

(b) To satisfy the requirements of this section, an individual 
must complete 200 clock-hours of continuing professional education 
every five years directly related to the standards in §241.15 of this title 
(relating to Standards Required for the Principal as Instructional Leader 
Certificate). 

(c) An individual who holds a valid Texas professional admin-
istrator certificate issued prior to September 1, 1999, may voluntarily 
comply with the requirements for continuing professional education in 
this section. 

§241.35. Requirements for the Issuance of the Principal as Instruc-
tional Leader Endorsement. 

[(a) The Principal as Instructional Leader Endorsement may 
be issued no earlier than September 1, 2019.] 
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[(b)] To be eligible to receive the Principal as Instructional 
Leader Endorsement, a candidate must: 

(1) hold a valid certificate to serve in the role of principal; 
and 

(2) successfully complete the appropriate examinations re-
quired under Chapter 230, Subchapter C, of this title (relating to As-
sessment of Educators). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 8, 2022. 
TRD-202202934 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 

SUBCHAPTER B. PRINCIPAL CERTIFICATE 
19 TAC §§241.41, 241.45, 241.50, 241.55, 241.60, 241.65,
241.70 

STATUTORY AUTHORITY. The repeals are proposed under 
Texas Education Code (TEC), §21.003(a), which states a person 
may not be employed as a teacher, teacher intern or teacher 
trainee, librarian, educational aide, administrator, educational 
diagnostician, or school counselor by a school district unless 
the person holds an appropriate certificate or permit issued 
as provided by the TEC, Chapter 21, Subchapter B; TEC, 
§21.040(2), which requires the SBEC to appoint an advisory 
committee composed of members of each class of certificate 
to recommend standards for that class to the Board; TEC, 
§21.041(b)(1)-(4), which requires the SBEC to propose rules 
that provide for the regulation of educators and the general 
administration of the TEC, Chapter 21, Subchapter B, in a 
manner consistent with the TEC, Chapter 21, Subchapter B; 
and requires the SBEC to propose rules that specify the classes 
of educator certificates to be issued, including emergency cer-
tificates; the period for which each class of educator certificate 
is valid; and the requirements for the issuance and renewal of 
an educator certificate; TEC, §21.046(b), as amended by House 
Bill 159, 87th Texas Legislature, Regular Session, 2021, which 
states the qualifications for certification as a principal requires 
the SBEC to allow outstanding teachers to substitute approved 
experience and professional training for part of the educational 
requirements in lieu of classroom hours, and requires that the 
qualifications emphasize instructional leadership, including 
the ability to create an inclusive school environment and to 
foster parent involvement; administration, supervision, and 
communication skills; curriculum and instruction management, 
including curriculum and instruction management for students 
with disabilities; performance evaluation; organization; and 
fiscal management; TEC, §21.046(c), which requires the SBEC 
to ensure that principal candidates are of the highest caliber 
and that there is a multi-level screening process, along with 
assessment programs, and flexible internships to determine 
whether a candidate has the necessary skills for success; 
TEC,§21.046(d), which states that the SBEC shall consider 
competencies developed by relevant national organizations 

and the SBOE; and TEC, §21.054(a) and (e), which require the 
SBEC to propose rules establishing a process for identifying 
continuing education courses and programs that fulfill educa-
tors' continuing education requirements, including particular 
continuing education requirements for principals. 
CROSS REFERENCE TO STATUTE. The repeals imple-
ment Texas Education Code (TEC), §§21.003(a); 21.040(2); 
21.041(b)(1)-(4); 21.046(b), as amended by House Bill 159, 
87th Texas Legislature, Regular Session, 2021, (c), and (d); 
and 21.054(a) and (e). 
§241.41. General Provisions. 

§241.45. Minimum Requirements for Admission to a Principal 
Preparation Program. 

§241.50. Preparation Program Requirements for Principal Certifi-
cate. 

§241.55. Standards Required for the Principal Certificate. 

§241.60. Requirements for the Issuance of the Standard Principal 
Certificate. 

§241.65. Requirements for the First-Time Principal in Texas. 

§241.70. Requirements to Renew the Standard Principal Certificate. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 8, 2022. 
TRD-202202933 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 11. TEXAS BOARD OF NURSING 

CHAPTER 213. PRACTICE AND PROCEDURE 
22 TAC §213.28 

Introduction. The Board is proposing amendments to §213.28, 
relating to Licensure of Individuals with Criminal History. The 
amendments are necessary to implement the statutory require-
ments of House Bill (HB) 1899, enacted by the 86th Texas Leg-
islature, effective September 1, 2019. 
Background. HB 1899 added Subchapter B to the Occupations 
Code Chapter 108. Subchapter B applies to health care profes-
sionals, including nurses, under the Occupations Code, Chapter 
301. 
Pursuant to HB 1899, the Board is required to deny or revoke 
the license of an individual who: (1) is required to register as a 
sex offender under the Code of Criminal Procedure Chapter 62; 
(2) has been previously convicted of or placed on deferred ad-
judication community supervision for the commission of a felony 
offense involving the use or threat of force; or (3) has been previ-
ously convicted of or placed on deferred adjudication community 
supervision for the commission of an offense: under the Penal 
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Code §§22.011, 22.02, 22.021, or 22.04, or an offense under 
the laws of another state or federal law that is equivalent to an 
offense under one of those sections, committed in the course 
of providing services within the scope of the individual's license 
and in which the victim of the offense was a patient of the individ-
ual. SB 1899 also simultaneously amended the Code of Criminal 
Procedure Article 42.0175 to require affirmative findings to be in-
cluded in criminal judgments regarding whether an individual is 
required to register as a sex offender under Chapter 62; whether 
an individual used force or threat of force in the commission of 
the offense; and whether the victim of the offense was a patient 
of the individual and the offense was committed in the course 
of providing services within the scope of the individual's license. 
HB 1899 also requires agencies like the Board to be notified of 
these disqualifying events by criminal trial courts and parole pan-
els. 
Section by Section Overview. 
Proposed amended §213.28(c) contains the Board's Disciplinary 
Guidelines for Criminal Conduct (Guidelines). The proposed 
amendments to the Guidelines include a paragraph that refer-
ences the requirements of the Occupations Code Chapter 108. 
Specifically, the proposed paragraph states that, in accordance 
with the Occupations Code Chapter 108, Subchapter B, the 
Board is required to deny or revoke, as applicable, the license 
of an individual who: (A) is required to register as a sex offender 
under the Code of Criminal Procedure Chapter 62; (B) has 
been previously convicted of or placed on deferred adjudication 
community supervision for the commission of a felony offense 
involving the use or threat of force; or (C) has been previously 
convicted of or placed on deferred adjudication community 
supervision for the commission of an offense: (i) under the 
Penal Code §§22.011, 22.02, 22.021, or 22.04 or an offense 
under the laws of another state or federal law that is equivalent 
to an offense under one of these sections; (ii) committed when 
the individual held a license as a health care professional in this 
state or another state and in the course of providing services 
within the scope of the individual's license; and (iii) in which the 
victim of the offense was a patient of the individual. Further, 
the proposed paragraph states that an individual's eligibility for 
reapplication or reinstatement of licensure will be governed by 
the Occupations Code Chapter 108, Subchapter B. These pro-
posed provisions are consistent with the statutory requirements 
of Chapter 108. 
The proposed amendments to §213.28(k) add a paragraph to 
subsection (k) that also references the requirements in the Oc-
cupations Code Chapter 108. Specifically, the proposed para-
graph states that, pursuant to the Occupations Code Chapter 
108, Subchapter B, the Board is required to deny or revoke, as 
applicable, the license of an individual who is required to register 
as a sex offender under the Code of Criminal Procedure Chapter 
62; has been previously convicted of or placed on deferred ad-
judication community supervision for the commission of a felony 
offense involving the use or threat of force; or has been previ-
ously convicted of or placed on deferred adjudication community 
supervision for the commission of an offense: (i) under the Pe-
nal Code §§22.011, 22.02, 22.021, or 22.04 or an offense under 
the laws of another state or federal law that is equivalent to an 
offense under one of these sections; (ii) committed when the in-
dividual held a license as a health care professional in this state 
or another state and in the course of providing services within the 
scope of the individual's license; and (iii) in which the victim of 
the offense was a patient of the individual. Further, the proposed 
paragraph states that an individual's eligibility for reapplication or 

reinstatement of licensure is governed by the Occupations Code 
Chapter 108, Subchapter B. These proposed provisions are also 
consistent with the statutory requirements of Chapter 108. 
Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal. 
Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
are in effect, the anticipated public benefit will be the adoption 
of rules that implement the statutory requirements of HB 1899. 
Further, there are no anticipated costs of compliance with the 
proposal. The proposed amendments do not impose any new 
requirements on individuals. Rather, they provide notice to ap-
plicants and licensees of the statutory provisions of HB 1899 that 
may affect their eligibility to obtain or retain licensure if they have 
certain criminal history. 
Costs Under the Government Code §2001.0045. The Govern-
ment Code §2001.0045 prohibits agencies from adopting a rule 
that imposes costs on regulated persons unless the agency re-
peals a rule that imposes a total cost on regulated persons that is 
equal to or greater than the total cost imposed on regulated per-
sons by the proposed rule or amends a rule to decrease the total 
cost imposed on regulated persons by an amount that is equal 
to or greater than the cost imposed on the persons by the pro-
posed rule. Pursuant to §2001.0045(c)(9), this prohibition does 
not apply to a rule that is necessary to implement legislation, un-
less the legislature specifically states §2001.0045 applies to the 
rule. As stated previously in this proposal, there are no antici-
pated costs of compliance with the proposal. 
Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. The Government Code 
§2006.002(c) and (f) require that if a proposed rule may have an 
economic impact on small businesses, micro businesses, or ru-
ral communities, state agencies must prepare, as part of the rule-
making process, an economic impact statement that assesses 
the potential impact of the proposed rule on these businesses 
and communities and a regulatory flexibility analysis that con-
siders alternative methods of achieving the purpose of the rule. 
Because there are no anticipated costs of compliance associ-
ated with the proposal, an economic impact statement and reg-
ulatory flexibility analysis is not required. 
Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istration Code §11.1, to prepare a government growth impact 
statement. The Board has determined for each year of the first 
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii) 
the proposal is not expected to have an effect on current agency 
positions; (iii) implementation of the proposal does not require 
an increase or decrease in future legislative appropriations to 
the Board; (iv) the proposal does not affect the fees paid to the 
Board; (v) the proposal does not create a new regulation; (vi) the 
proposal amends an existing regulation in order to implement 
the statutory provisions of HB 1899; (vii) there is no increase or 
decrease in the number of individuals subject to the rule's appli-
cability; and (viii) the proposal will not affect the state's economy. 
Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
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to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 
Request for Public Comment. To be considered, written com-
ments on this proposal should be submitted to James W. John-
ston, General Counsel, Texas Board of Nursing, 333 Guadalupe, 
Suite 3-460, Austin, Texas 78701, or by e-mail to Dusty.John-
ston@bon.texas.gov, or faxed to (512) 305-8101. If a hearing is 
held, written and oral comments presented at the hearing will be 
considered. 
Statutory Authority. The proposed amendments are proposed 
under the authority of the Occupations Code §301.151, which 
permits the Board to regulate the practice of professional nursing 
and vocational nursing and establish standards of professional 
conduct for licensees; the Occupations Code Chapter 108, Sub-
chapter B, which sets forth the requirements for licensure denial 
and revocation for certain criminal history; and the Occupations 
Code §53.025, which requires the Board to issue guidelines stat-
ing the reasons a particular crime is considered to relate to a 
nursing license and any other criterion that affects the licensing 
decisions of the Board. 
Cross Reference To Statute. The following statutes are affected 
by this proposal: the Occupations Code §301.151 and §53.025 
and Chapter 108, Subchapter B. 
§213.28. Licensure of Individuals with Criminal History. 

(a) - (b) (No change.) 

(c) The Board considers the crimes listed in the attached 
Criminal Guidelines (Guidelines) to be directly related to the practice 
of nursing. The Guidelines reflect the most common or well known 
crimes. The vast majority of an individual's criminal history that 
is reviewed by the Board will fall within the Guidelines. However, 
the Guidelines are not intended to an exhaustive listing, and they do 
not prohibit the Board from considering an offense not specifically 
listed in the Guidelines. In matters involving an offense that is not 
specifically listed in the Guidelines, such as a violation of another 
state's law, federal law, or the Uniform Code of Military Justice, a 
determination shall be made by comparing that offense to the crime 
listed in the Guidelines that contains substantially similar elements. 
The offense must meet the requirements of subsection (b) of this 
section to be actionable. Further, because the practice of nursing may 
involve direct contact with children in the normal course of official 
nursing duties, the Board may consider an individual's prior deferred 
adjudication community supervision, even if successfully completed, 
in its licensure decisions. 
Figure: 22 TAC §213.28(c) 
[Figure: 22 TAC §213.28(c)] 

(d) - (j) (No change.) 

(k) Bars to Licensure. 

(1) - (2) (No change.) 

(3) Texas Occupations Code Chapter 108. 

(A) Pursuant to Chapter 108, Subchapter B, the Board 
is required to deny or revoke, as applicable, the license of an individual 
who: 

(i) is required to register as a sex offender under the 
Code of Criminal Procedure Chapter 62; 

(ii) has been previously convicted of or placed on 
deferred adjudication community supervision for the commission of a 
felony offense involving the use or threat of force; or 

(iii) has been previously convicted of or placed on 
deferred adjudication community supervision for the commission of 
an offense: 

(I) under the Texas Penal Code §§22.011, 22.02, 
22.021, or 22.04 or an offense under the laws of another state or federal 
law that is equivalent to an offense under one of these sections; 

(II) committed when the individual held a license 
as a health care professional in this state or another state and in the 
course of providing services within the scope of the individual’s li-
cense; and 

(III) in which the victim of the offense was a pa-
tient of the individual. 

(B) An individual’s eligibility for reapplication or re-
instatement of licensure is governed by the Texas Occupations Code 
Chapter 108, Subchapter B. 

(l) - (n) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202890 
Jena Abel 
Deputy General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 

CHAPTER 217. LICENSURE, PEER 
ASSISTANCE AND PRACTICE 
22 TAC §217.2 

Introduction. The Board is proposing amendments to §217.2, 
relating to Licensure by Examination for Graduates of Nursing 
Education Programs Within the United States, its Territories, or 
Possessions. The proposed amendments make non-substan-
tive, editorial changes to the section and correct typographical 
errors. 
Section by Section Overview. Proposed amended §217.2(a)(4) 
makes editorial changes to the paragraph to more clearly iden-
tify the types of programs that the paragraph is referring to. Pro-
posed amended §217.2(a)(4)(C) corrects an incorrect statutory 
citation. Proposed amended §217.2(a)(4)(D) and (E) make ed-
itorial changes for additional clarity and better readability within 
the paragraphs. Finally, proposed amended §217.2(a)(4)(E)(ii) 
corrects a punctuation error. 
Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal. 
Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
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are in effect, the anticipated public benefit will be the adoption of 
clearer rules that contain correct statutory citations. There are 
no anticipated costs of compliance with the proposal since no 
substantive changes are being proposed. 
Costs Under the Government Code §2001.0045. The Govern-
ment Code §2001.0045 prohibits agencies from adopting a rule 
that imposes costs on regulated persons unless the agency re-
peals a rule that imposes a total cost on regulated persons that is 
equal to or greater than the total cost imposed on regulated per-
sons by the proposed rule or amends a rule to decrease the total 
cost imposed on regulated persons by an amount that is equal 
to or greater than the cost imposed on the persons by the pro-
posed rule. Pursuant to §2001.0045(c)(9), this prohibition does 
not apply to a rule that is necessary to implement legislation, un-
less the legislature specifically states §2001.0045 applies to the 
rule. As stated previously in this proposal, there are no antici-
pated costs of compliance with the proposal. 
Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. The Government Code 
§2006.002(c) and (f) require, that if a proposed rule may have 
an economic impact on small businesses, micro businesses, 
or rural communities, state agencies must prepare, as part of 
the rulemaking process, an economic impact statement that as-
sesses the potential impact of the proposed rule on these busi-
nesses and communities and a regulatory flexibility analysis that 
con-siders alternative methods of achieving the purpose of the 
rule. Because there are no anticipated costs of compliance as-
sociated with the proposal, an economic impact statement and 
regulatory flexibility analysis is not required. 
Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istration Code §11.1, to prepare a government growth impact 
statement. The Board has determined for each year of the first 
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii) 
the proposal is not expected to have an effect on current agency 
positions; (iii) implementation of the proposal does not require 
an increase or decrease in future legislative appropriations to 
the Board; (iv) the proposal does not affect the fees paid to the 
Board; (v) the proposal does not create a new regulation; (vi) the 
proposal makes non-substantive, editorial changes to an exist-
ing regulation; (vii) there is no increase or decrease in the num-
ber of individuals subject to the rule's applicability; and (viii) the 
proposal will not affect the state's economy. 
Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 
Request for Public Comment. To be considered, written com-
ments on this proposal should be submitted to James W. John-
ston, General Counsel, Texas Board of Nursing, 333 Guadalupe, 
Suite 3-460, Austin, Texas 78701, or by e-mail to Dusty.John-
ston@bon.texas.gov, or faxed to (512) 305-8101. If a hearing is 
held, written and oral comments presented at the hearing will be 
considered. 
Statutory Authority. The proposed amendments are proposed 
under the authority of the Occupations Code §301.151, which 
permits the Board to regulate the practice of professional nurs-

ing and vocational nursing; establish standards of professional 
conduct for licensees; and determine whether an act constitutes 
the practice of professional nursing or vocational nursing, and 
§301.157(d-4), which requires the Board to adopt rules to en-
sure that other state's standards are substantially equivalent to 
the Board's standards and develop a process for students en-
rolled in a school of nursing or educational program operated in 
another state that does not meet standards substantially equiv-
alent to the Board's standards to apply for an initial license. 
Cross Reference To Statute. The following statutes are af-
fected by this proposal: the Occupations Code §301.151 and 
§301.157(d-4). 
§217.2. Licensure by Examination for Graduates of Nursing Educa-
tion Programs Within the United States, its Territories, or Possessions. 

(a) All applicants for initial licensure by examination shall: 

(1) - (3) (No change.) 

(4) graduate from an [a] approved Texas nursing education 
program or a program with substantially equivalent education stan-
dards to a Texas approved nursing program as defined below. 

(A) - (B) (No change.) 

(C) A clinical competency assessment program shall be 
deemed substantially equivalent to a Texas approved nursing program 
while compliant with Tex. Occ. Code §301.157(d-8) and (d-9). A clin-
ical competency assessment program will be deemed to not be substan-
tially equivalent to a Texas approved nursing program if the program 
fails to meet applicable requirements of Tex. Occ. Code §301.157(d-
11) and (d-12) [(d-2)]. 

(D) If an applicant does not have substantially equiv-
alent education under [this] paragraph (A) or (B), the applicant may 
become eligible for licensure if the applicant enrolls in an approved 
Texas program and completes the necessary educational requirements. 

(E) If an applicant for licensure as a registered nurse has 
completed a clinical competency assessment program which is deemed 
not to be substantially equivalent to Board standards for Texas pro-
grams under paragraph (C), the Board may issue a provisional license 
to the applicant once the applicant has passed the National Council Li-
censure Examination for Registered Nurses (NCLEX-RN® Examina-
tion). The applicant will be eligible for full licensure if the applicant 
completes the requirements of clause (i) or (ii) below: 

(i) (No change.) 

(ii) The applicant completes an educational program 
at an approved Texas program which is designed to assess and improve 
clinical skills for applicants who have not completed supervised clini-
cal experiences in their prior educational program. The applicant must 
seek and receive the Board's approval prior to entering into the program 
to ensure that the program will allow the applicant may be eligible for 
full licensure. The applicant must provide the Board evidence of com-
pletion of the approved program;[.] 

(5) - (6) (No change.) 

(b) - (e) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 3, 2022. 
TRD-202202892 
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Jena Abel 
Deputy General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 
22 TAC §217.5 

Introduction. The Board is proposing amendments to §217.5, 
relating to Temporary License and Endorsement. The amend-
ments are necessary to clarify the Board's existing educational 
requirements for endorsement applicants who graduated from 
an out of state nursing education program. 
Background. In 2017, the Sunset Advisory Committee recom-
mended amendments to the Occupations Code §301.157(d-4), 
(d-8), (d-9), (d-11), and (d-12). These changes related to sub-
stantially equivalent education standards for out of state nursing 
education programs and were codified in House Bill (HB) 2950. 
HB 2950 became effective September 1, 2017. 
Pursuant to §301.157(d-4), the Board is required to adopt rules 
to ensure that out of state nursing education programs are sub-
stantially equivalent to the Board's education standards. In the 
event that an out of state nursing education program's standards 
are not substantially equivalent to the Board's education stan-
dards, the statute requires the Board to develop a process for 
students graduating from such programs to still apply for an ini-
tial license in Texas. 
At the April 2017 regularly scheduled Board meeting, the Board 
charged the Advisory Committee on Education (ACE) with rec-
ommending rules to: (1) define substantially equivalent educa-
tion standards for the purpose of ensuring out of state nursing 
education programs are substantially equivalent to Board stan-
dards for licensure purposes; and (2) provide a pathway for ini-
tial licensure for graduates of out of state programs that are not 
substantially equivalent to Board standards for Texas education 
programs. 
ACE met on June 22, 2017; July 25, 2017; and September 
25, 2017, to consider the Board's charge. The Board reviewed 
ACE's recommendations at the October 2017 regularly sched-
uled Board meeting and approved rule amendments to §217.2 
for publication in the Texas Register for public comment. The 
Board considered written comments at its January 2018 regu-
larly scheduled Board meeting and voted to adopt the proposed 
amendments to §217.2 with changes. The adopted rule amend-
ments to §217.2 were published in the Texas Register and be-
came effective on February 28, 2018. 
The proposed amendments to §217.5 are necessary to clarify 
that the amendments previously adopted by the Board in Feb-
ruary 2018 apply not only to applicants for initial licensure by 
examination, but also to applicants for initial licensure by en-
dorsement. Initial licensure in Texas may occur either through 
examination by successfully passing the National Council Li-
censure Examination for Registered Nurses (NCLEX-RN®) or 
National Council Licensure Examination for Practical/Licensed 
Vocational Nurses (NCLEX-PN®) or through endorsement of a 
nursing license issued from another state. When the Board orig-
inally adopted the rules regarding substantially equivalent edu-
cation standards in February 2018, they were placed in §217.2. 
Section 217.2 contains the Board's requirements that generally 
apply to initial licensure by examination. Section 217.5 contains 
the requirements that generally apply to initial licensure by en-

dorsement. Even though the amendments that were adopted in 
February 2018 also apply to applicants for initial licensure by en-
dorsement, they were not also placed in §217.5 when the Board 
originally adopted them in 2018. The proposed amendments, 
therefore, place those requirements in §217.5 to provide ad-
ditional clarity and congruency among the Board's rules. The 
Board considered the proposed amendments to §217.5 at its 
July 2022, regularly scheduled Board meeting and voted to pro-
pose the amendments in the Texas Register for public comment. 
Section by Section Overview. 
Pursuant to proposed amended §217.5(a)(1)(A), an endorse-
ment applicant must have graduated from an approved Texas 
nursing education program or a program with substantially equiv-
alent education standards to a Texas approved nursing program. 
A professional nursing education program operated in another 
state may be determined to have substantially equivalent ed-
ucation standards to a Texas approved nursing program if: (i) 
the program is approved by a state board of nursing or other 
governmental entity to offer a pre-licensure professional nurs-
ing program of study that awards a nursing diploma or degree 
upon completion; (ii) the program includes general education 
courses providing a sound foundation for nursing education for 
the level of preparation; (iii) the program's nursing courses in-
clude didactic content and supervised clinical learning experi-
ences in medical-surgical, maternal/child health, pediatrics, geri-
atrics, and mental health nursing that teach students to use a 
systematic approach to clinical decision-making and safe patient 
care across the life span; and (iv) for baccalaureate degree nurs-
ing programs, nursing courses must also include didactic con-
tent and supervised clinical learning experiences, as appropri-
ate, in community, research, and leadership. These proposed 
requirements are the same requirements that currently appear 
in §217.2(a)(4)(A). 
Pursuant to proposed amended §217.5(a)(1)(B), a vocational 
nursing education program operated in another state may be de-
termined to have substantially equivalent education standards 
to a Texas approved nursing program if: (i) the program is ap-
proved by a state board of nursing or other governmental en-
tity to offer a pre-licensure vocational/practical nursing program 
of study that awards a vocational/practical nursing certificate, 
diploma, or degree upon completion; (ii) the program's nursing 
courses include didactic and supervised clinical learning experi-
ences in medical-surgical, maternal/child health, pediatrics, geri-
atrics, and mental health nursing that teach students to use a 
systematic approach to clinical decision-making and safe patient 
care across the life span; and (iii) the program includes support 
courses providing a sound foundation for nursing education for 
the level of preparation. These proposed requirements are the 
same requirements that currently appear in §217.2(a)(4)(B). 
Pursuant to proposed amended §217.5(a)(1)(D), if an applicant 
does not have substantially equivalent education as set out in 
proposed amended subparagraph (A) or (B), the applicant may 
become eligible for licensure if the applicant enrolls in an ap-
proved Texas program and completes the necessary educational 
requirements. These proposed requirements are the same re-
quirements that currently appear in §217.2(a)(4)(D). 
Pursuant to proposed amended §217.5(a)(1)(C), a clinical com-
petency assessment program shall be deemed substantially 
equivalent to a Texas approved nursing program while compliant 
with the requirements of the Occupations Code §301.157(d-8) 
and (d-9). However, a clinical competency assessment program 
will be deemed to not be substantially equivalent to a Texas 
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approved nursing program if the program fails to meet appli-
cable requirements of the Occupations Code §301.157(d-11) 
and (d-12). These proposed requirements are the same re-
quirements that currently appear in §217.2(a)(4)(C) and are 
consistent with the statutory requirements of §301.157(d-8), 
(d-9), (d-11), and (d-12). 
Pursuant to proposed amended §217.5(a)(1)(E), if an applicant 
for licensure as a registered nurse has completed a clinical com-
petency assessment program which is deemed not to be sub-
stantially equivalent to Board standards for Texas programs un-
der proposed amended subparagraph (C), the Board may is-
sue a provisional license to the applicant once the applicant has 
passed the NCLEX-RN®. The applicant will be eligible for full 
licensure if the applicant completes 500 hours of clinical prac-
tice under the direct supervision of an approved preceptor. The 
applicant, prior to beginning practice, must submit the name and 
license number of a potential preceptor for Board approval. After 
completion of 500 hours of clinical practice under direct super-
vision of the approved preceptor and the preceptor's signature 
that the applicant is competent and safe to practice nursing, the 
applicant may be eligible for full licensure. These proposed re-
quirements are the same requirements that currently appear in 
§217.2(a)(4)(E)(i). 
The applicant may also be eligible for full licensure if the appli-
cant completes an educational program at an approved Texas 
program which is designed to assess and improve clinical skills 
for applicants who have not completed supervised clinical expe-
riences in their prior educational program. The applicant must 
seek and receive the Board's approval prior to entering into the 
program to ensure that the program will allow the applicant may 
be eligible for full licensure. The applicant must provide the 
Board evidence of completion of the approved program. These 
proposed requirements are the same requirements that currently 
appear in §217.2(a)(4)(E)(ii). 
Finally, proposed amended §217.5(a)(1)(F) allows an applicant 
for licensure as a registered nurse who has completed a clini-
cal competency assessment program which is deemed not to be 
substantially equivalent to Board standards for Texas programs 
under proposed amended subparagraph (C), in lieu of complet-
ing the requirements of proposed amended subparagraph (E), 
to submit proof, for Board review and approval, of at least 500 
hours of clinical practice as a nurse in a single employment set-
ting that is verified by a licensed nursing supervisor. The licensed 
nursing supervisor's signature shall evidence that the applicant 
is competent and safe to practice nursing. 
This is the only proposed provision that is not also currently in 
§217.2. This proposed provision only applies to endorsement 
applicants because they will have received a nursing license 
previously issued by another state, and the Board recognizes 
that they may have already practiced nursing successfully in that 
state of licensure. This would not apply to applicants applying for 
initial licensure by examination because they will not have been 
issued a nursing license by any other state since they have not 
yet passed the NCLEX-RN®. For endorsement applicants, how-
ever, the proposed amendment is intended to provide them with 
an alternative method of demonstrating nursing competency that 
may be less onerous. 
Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal. 

Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
are in effect, the anticipated public benefit will be the adoption 
of rules that provide clarity to §217.5 and overall congruency 
among the Board's rules. Specifically, the proposed amend-
ments place the requirements from §217.2 that already apply to 
endorsement applicants who graduated from out of state nursing 
education programs into §217.5. Since §217.5 contains require-
ments specific to endorsement applicants, the Board anticipates 
that this organization of the rules will provide necessary clarity 
for endorsement applicants. Further, the proposed amendments 
provide one new alternative method of demonstrating nursing 
competency for endorsement applicants with prior nursing ex-
perience in another state. 
There are no anticipated costs of compliance with the proposal. 
The proposed amendments do not impose any new require-
ments on endorsement applicants who have graduated from 
out of state nursing education programs. These applicants are 
already subject to the requirements of §217.2 The proposed 
amendments do not change the applicability of the existing 
requirements. Rather, the proposed amendments provide 
necessary clarity by including the existing provisions of §217.2 
in §217.5 so endorsement applicants can easily locate them. 
Further, the only provision that does not already exist in §217.2 
is proposed amended §217.5(a)(1)(F). However, this proposed 
amendment does not impose any new costs on endorsement 
applicants. Rather, for endorsement applicants who graduated 
from out of state nursing education programs that must meet the 
requirements of proposed amended §217.5(a)(1)(E), proposed 
amended subparagraph (F) provides them an alternative that 
is less costly and onerous. This proposed amendment is antic-
ipated to provide a potential cost savings to these applicants. 
Further, any potential compliance costs associated with the 
existing requirements of §217.2 that are now being proposed 
for inclusion in §217.5 are the direct result of the statutory 
enactment of §301.157(d-4), (d-8), (d-11), and (d-12), and are 
not a result of the implementation of this proposal. 
Costs Under the Government Code §2001.0045. The Govern-
ment Code §2001.0045 prohibits agencies from adopting a rule 
that imposes costs on regulated persons unless the agency re-
peals a rule that imposes a total cost on regulated persons that is 
equal to or greater than the total cost imposed on regulated per-
sons by the proposed rule or amends a rule to decrease the total 
cost imposed on regulated persons by an amount that is equal to 
or greater than the cost imposed on the persons by the proposed 
rule. Pursuant to §2001.0045(c)(9), this prohibition does not ap-
ply to a rule that is necessary to implement legislation, unless the 
legislature specifically states §2001.0045 applies to the rule. As 
stated previously in this proposal, there are no anticipated costs 
of compliance with the proposal. Further, this proposal incorpo-
rates the existing requirements of §217.2, which were originally 
adopted to implement the statutory mandates of HB 2950, into 
§217.5. 
Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. The Government Code 
§2006.002(c) and (f) require, that if a proposed rule may have an 
economic impact on small businesses, micro businesses, or ru-
ral communities, state agencies must prepare, as part of the rule-
making process, an economic impact statement that assesses 
the potential impact of the proposed rule on these businesses 
and communities and a regulatory flexibility analysis that con-
siders alternative methods of achieving the purpose of the rule. 
Because there are no anticipated costs of compliance associ-
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ated with the proposal, an economic impact statement and reg-
ulatory flexibility analysis is not required. 
Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istration Code §11.1, to prepare a government growth impact 
statement. The Board has determined for each year of the first 
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii) 
the proposal is not expected to have an effect on current agency 
positions; (iii) implementation of the proposal does not require 
an increase or decrease in future legislative appropriations to 
the Board; (iv) the proposal does not affect the fees paid to the 
Board; (v) the proposal does not create a new regulation; (vi) the 
proposal amends an existing regulation by providing additional 
clarity to §217.5 and congruency among the other Board rules; 
(vii) there is no increase or decrease in the number of individuals 
subject to the rule's applicability; and (viii) the proposal will not 
affect the state's economy. 
Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 
Request for Public Comment. To be considered, written com-
ments on this proposal should be submitted to James W. John-
ston, General Counsel, Texas Board of Nursing, 333 Guadalupe, 
Suite 3-460, Austin, Texas 78701, or by e-mail to Dusty.John-
ston@bon.texas.gov, or faxed to (512) 305-8101. If a hearing is 
held, written and oral comments presented at the hearing will be 
considered. 
Statutory Authority. The amendments are proposed under the 
authority of the Occupations Code §301.151, which permits the 
Board to regulate the practice of professional nursing and vo-
cational nursing; establish standards of professional conduct for 
licensees; and determine whether an act constitutes the prac-
tice of professional nursing or vocational nursing. Further, the 
Occupations Code §301.157(d-4) requires that the Board adopt 
rules to ensure that the other state's standards are substan-
tially equivalent to the Board's standards and develop a process 
for students enrolled in a school of nursing or educational pro-
gram operated in another state that does not meet standards 
substantially equivalent to the Board's standards to apply for 
an initial license. The Occupations Code §301.157(d-8) sets 
forth the criteria under which a nursing program will be consid-
ered to meet standards substantially equivalent to the Board's 
standards. The Occupations Code §310.157(d-11) sets forth re-
quirements for clinical competency programs in other states that 
graduate students who pass the NCLEX-RN® at a rate lower 
than the Board's required passage rate for graduating students 
of approved in-state programs. Finally, the Occupations Code 
§301.157(d-12) establishes the criteria under which a clinical 
competency assessment program operated in another state is 
not considered to meet standards substantially equivalent to the 
Board's standards. 
Cross Reference To Statute. The following statutes are affected 
by this proposal: the Occupations Code §§301.151, 301.157(d-
4); 301.157(d-8); 301.157(d-11); and 301.157(d-12). 
§217.5. Temporary License and Endorsement. 

(a) A nurse who has practiced nursing in another state within 
the four years immediately preceding a request for temporary licensure 
and/or permanent licensure by endorsement may obtain a non-renew-
able temporary license, which is valid for 120 days, and/or a permanent 
license for endorsement by meeting the following requirements: 

(1) Graduation from an approved Texas nursing education 
program or a program with substantially equivalent education stan-
dards to a Texas approved nursing program as defined below.[;] 

(A) A professional nursing education program operated 
in another state may be determined to have substantially equivalent 
education standards to a Texas approved nursing program if: 

(i) the program is approved by a state board of nurs-
ing or other governmental entity to offer a pre-licensure professional 
nursing program of study that awards a nursing diploma or degree upon 
completion; 

(ii) the program includes general education courses 
providing a sound foundation for nursing education for the level of 
preparation; 

(iii) the program's nursing courses include didactic 
content and supervised clinical learning experiences in medical-sur-
gical, maternal/child health, pediatrics, geriatrics, and mental health 
nursing that teach students to use a systematic approach to clinical de-
cision-making and safe patient care across the life span; and 

(iv) for baccalaureate degree nursing programs, 
nursing courses must also include didactic content and supervised 
clinical learning experiences, as appropriate, in community, research, 
and leadership. 

(B) A vocational nursing education program operated 
in another state may be determined to have substantially equivalent 
education standards to a Texas approved nursing program if: 

(i) the program is approved by a state board 
of nursing or other governmental entity to offer a pre-licensure 
vocational/practical nursing program of study that awards a vo-
cational/practical nursing certificate, diploma, or degree upon 
completion; 

(ii) the program's nursing courses include didactic 
and supervised clinical learning experiences in medical-surgical, ma-
ternal/child health, pediatrics, geriatrics, and mental health nursing that 
teach students to use a systematic approach to clinical decision-making 
and safe patient care across the life span; and 

(iii) the program includes support courses providing 
a sound foundation for nursing education for the level of preparation. 

(C) A clinical competency assessment program shall be 
deemed substantially equivalent to a Texas approved nursing program 
while compliant with Tex. Occ. Code §301.157(d-8) and (d-9). A clin-
ical competency assessment program will be deemed to not be substan-
tially equivalent to a Texas approved nursing program if the program 
fails to meet applicable requirements of Tex. Occ. Code §301.157(d-
11) and (d-12). 

(D) If an applicant does not have substantially equiv-
alent education under subparagraph (A) or (B), the applicant may be-
come eligible for licensure if the applicant enrolls in an approved Texas 
program and completes the necessary educational requirements. 

(E) If an applicant for licensure as a registered nurse has 
completed a clinical competency assessment program which is deemed 
not to be substantially equivalent to Board standards for Texas pro-
grams under subparagraph (C), the Board may issue a provisional li-
cense to the applicant once the applicant has passed the National Coun-

PROPOSED RULES August 19, 2022 47 TexReg 4935 

mailto:ston@bon.texas.gov


cil Licensure Examination for Registered Nurses (NCLEX-RN® Ex-
amination). The applicant will be eligible for full licensure if the ap-
plicant completes the requirements of clause (i) or (ii) of this subpara-
graph: 

(i) The applicant completes 500 hours of clinical 
practice under the direct supervision of an approved preceptor. The 
applicant, prior to beginning practice, must submit the name and 
license number of a potential preceptor for Board approval. After 
completion of 500 hours of clinical practice under direct supervision of 
the approved preceptor and the preceptor's signature that the applicant 
is competent and safe to practice nursing, the applicant may be eligible 
for full licensure. 

(ii) The applicant completes an educational program 
at an approved Texas program which is designed to assess and improve 
clinical skills for applicants who have not completed supervised clini-
cal experiences in their prior educational program. The applicant must 
seek and receive the Board's approval prior to entering into the program 
to ensure that the program will allow the applicant may be eligible for 
full licensure. The applicant must provide the Board evidence of com-
pletion of the approved program. 

(F) If an applicant for licensure as a registered nurse has 
completed a clinical competency assessment program which is deemed 
not to be substantially equivalent to Board standards for Texas pro-
grams under subparagraph (C), in lieu of completing the requirements 
of subparagraph (E), an applicant may be eligible for full licensure by 
submitting proof, for Board review and approval, of at least 500 hours 
of clinical practice as a nurse in a single employment setting that is 
verified by a licensed nursing supervisor. The licensed nursing super-
visor's signature shall evidence that the applicant is competent and safe 
to practice nursing; 

(2) - (8) (No change.) 

(b) - (h) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 5, 2022. 
TRD-202202925 
Jena Abel 
Deputy General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 

CHAPTER 221. ADVANCED PRACTICE 
NURSES 
22 TAC §221.12 

Introduction. The Board is proposing amendments to §221.12, 
relating to Scope of Practice. The amendments are necessary 
to clarify the scope of practice for advanced practice registered 
nurses (APRNs). 
Background. At its regularly scheduled October 2021 Board 
meeting, the Board charged the Advanced Practice Nursing 
Advisory Committee (Committee) with reviewing §221.12 and 
recommending any necessary changes. The Board issued this 
charge to the Committee based upon an increased number of 
questions and complaints from the public regarding certain pro-

cedures and patient care activities being performed by APRNs. 
The Committee convened on March 3, 2022, and June 13, 
2022, to consider the Board's charge. The Board considered 
the Committee's recommendations for amendments to §221.12 
at its July 2022, regularly scheduled Board meeting and voted 
to propose the amendments in the Texas Register for public 
comment. 
Section by Section Overview. 
Proposed amended §221.12(a) and (b) re-organize existing text 
within the current rule regarding APRN practice. First, proposed 
amended §221.12(a) establishes the foundational premise that 
an APRN may, within his/her authorized role and population 
focus area, provide a broad range of health care services to 
patients in a variety of practice settings. Proposed amended 
§221.12(b) re-iterates that, within that role and population focus 
area, only those functions that are also within the APRN's 
authorized scope of practice and are consistent with the Nurs-
ing Practice Act, Board rules, and other laws and regulations 
affecting the APRN's practice may be performed. 
An APRN's educational preparation and continued advanced 
practice experience, as well as the accepted scope of profes-
sional practice for the APRN's specialty, all inform the APRN's 
scope of practice. Because each APRN's history will also often 
include unique experiences, however, the proposed amend-
ments to §221.12(c) are intended to clarify how the Board will 
determine if a particular patient care activity falls within an 
APRN's authorized scope of practice. The Board recognizes 
that not all of the factors contained in proposed amended sub-
section (c) will necessarily apply in every instance. The Board 
will, therefore, consider only those factors that are present in an 
instant case. 
The Board typically only reviews an activity performed by an 
APRN when a complaint is received from a member of the pub-
lic or when a question about a specific action is addressed to 
the Board. In such situations, when reviewing the particular ac-
tivity of the APRN, the Board will always consider whether the 
APRN received training regarding the performance of the ac-
tivity in his/her advanced educational program. This factor is 
identified in proposed amended §221.12(c)(1). If the APRN's 
advanced educational program included training regarding the 
performance of the particular activity, the action will generally be 
found to fall within the APRN's scope of practice. As with all ac-
tions within an APRN's scope of practice, however, the APRN 
still must be able to demonstrate that he/she is currently com-
petent in performing the action in conformity with the applicable 
standard of care. 
Pursuant to proposed amended §221.12(c)(2), the Board will 
also consider whether the action falls within generally acceptable 
standards of care appropriate for the APRN's role and popula-
tion focus area, as determined by a professional specialty organ-
ization. While the particular position of a specialty organization 
is not necessarily dispositive of a particular scope of practice 
issue, the Board will consider a specialty organization's posi-
tion. Specialty organizations often offer specialty specific con-
tinuing education, role-related competencies, and educational 
conferences that are intended to enhance nursing practice, keep 
pace with changing practice environments, and encourage evi-
dence-based practice in specialty roles. To that end, they can 
be a helpful resource in informing nursing practice. 
The Board will also consider whether an APRN has demonstra-
ble clinical competence and/or clinical experience in performing 
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an action in the role of an APRN, as obtained through supervi-
sion and/or training by a qualified practitioner. The Board rec-
ognizes that APRNs will often obtain new skills by observing, 
and then demonstrating, the skill to a supervisor or peer. Pro-
posed amended §221.12(c)(3) provides flexibility to practitioners 
regarding the kind of training that an APRN may complete in or-
der to demonstrate clinical competence in a new skill or activity. 
Under the proposed amendments to §221.12(c)(4), the Board 
will also consider whether an APRN has been credentialed by a 
health care facility's credentialing body and/or holds a privilege 
to perform the action at a health care facility. Because credential-
ing is intended to ensure that patients receive the highest level 
of care, healthcare professionals who undergo facility credential-
ing are generally subjected to stringent scrutiny of their qualifica-
tions and competencies. This deliberate vetting process would 
be considered by the Board when determining if the APRN's per-
formance of a certain activity falls within the APRN's scope of 
practice. 
Proposed amended §221.12(c)(5) specifies additional factors 
the Board will consider when reviewing any additional training 
obtained by an APRN. As a threshold matter, the training must 
include education obtained by the APRN post-APRN licensure. 
Second, the training must be in, or consistent with, the APRN's 
authorized role and population focus area. Finally, there must 
be a method of objective, verifiable participant competency 
following completion of the training. Once those threshold 
matters have been met, the Board will consider a variety of 
factors to determine if the training is adequate for the action 
being performed by the APRN. Again, the Board recognizes 
that not all of the proposed factors will necessarily be present in 
a particular case. The Board will, therefore, consider only those 
factors that are present in the matter under consideration. 
Those factors include the type of instruction provided, such as 
online instruction, in-person instruction, didactic instruction, or 
clinical instruction; the learning objectives, content, materials, 
and methods for evaluating participation contained in the train-
ing curriculum; the length and/or quantity of the training; the 
qualifications of the person/entity providing the training; whether 
the training has been certified or recognized by a professional 
specialty organization for the APRN's role and population fo-
cus area; whether the training is consistent with evidence-based 
practice; whether the training is sponsored by an educational in-
stitution, such as a formal fellowship or precepted experience; 
and whether the training is provided by an entity in conjunction 
with the use of the entity's product, drug, or medical appara-
tus/equipment. Because the Board recognizes that additional 
education may be obtained in a variety of ways, the proposed 
factors are not intended to be overly prescriptive or limiting in 
nature. Instead, the training must only be sufficient to ensure 
safe and competent patient care. 
Proposed amended §221.12(d) makes it clear that it is the 
responsibility of the APRN to maintain records of all completed 
training and competencies. While the records may be main-
tained in any format and medium, they should be appropriately 
detailed and organized to demonstrate the sufficiency of the 
training and/or competency completed by the APRN. The man-
ner in which they are maintained, however, may be determined 
by each individual APRN and will not be prescribed by the 
Board. 
Proposed amended §221.12(e) and (f) are necessary to ensure 
that the intent of the entire section is not misconstrued. First, 
in order to be licensed as an APRN in Texas, an individual must 

first hold licensure as a registered nurse. Therefore, because an 
APRN is also a registered nurse, an APRN may practice in the 
role of a registered nurse. The proposed rule does not require an 
APRN to practice in an advanced practice role only, nor does the 
proposed rule prevent an APRN from practicing in a registered 
nurse role. It remains the choice of the licensed individual as to 
which role he/she practices in at any given time. 
Second, neither the proposed amendments nor the current rule 
text should be construed in a manner that would authorize an 
APRN to practice in a role or population focus area for which the 
APRN has not been licensed. Therefore, the proposed amend-
ments do not in any way expand an APRN's licensure to extend 
into new roles or population foci. Rather, the proposed amend-
ments clarify an APRN's scope of practice for his/her existing 
licensure level only. 
Finally, proposed §221.12(g) reminds licensees of the impor-
tance of ensuring that all patient care activities are performed in 
conformity with their respective scopes of practice. If an APRN 
is unsure if a particular action falls within his/her scope of prac-
tice, the proposed amendments are intended to provide addi-
tional clarity as to the factors that should be reviewed and con-
sidered before performing the activity or action. Performing a 
procedure or patient care activity outside of an APRN's scope 
of practice may subject the APRN to disciplinary action by the 
Board. 
Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal. 
Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
are in effect, the anticipated public benefit will be the adoption of 
rules that clarify an APRN's scope of practice. Specifically, the 
proposed amendments identify factors for consideration when 
determining if a specific action falls within an APRN's scope of 
practice. The proposed amendments are intended to ensure 
patient safety and positive patient outcomes by ensuring that 
APRNs only perform those actions that fall within their autho-
rized scope of practice. 
There are no anticipated costs of compliance with the pro-
posal. The proposed amendments do not impose any new 
requirements on APRNs. APRNs are already required to prac-
tice within their authorized scopes of practice. The proposed 
amendments do not change this existing requirement. Rather, 
the proposed amendments provide necessary clarity to the rule 
by identifying factors that will be considered when determining 
if a particular action falls within an APRN's scope of practice. 
The identification of these factors does not impose any costs 
on a licensee. Further, while the proposed amendments ac-
knowledge additional training that may be completed by an 
APRN, the proposed amendments do not require an APRN to 
complete any additional training. For those APRNs who choose 
to obtain additional training for new competencies, the proposed 
amendments prescribe factors that will be considered by the 
Board when reviewing the sufficiency of the training. Finally, 
the Board anticipates that APRNs are already receiving and 
maintaining proof of completion of training and additional edu-
cation. As such, the Board does not anticipate any new costs of 
compliance associated with maintaining such documentation. 
Further, the proposed amendments do not prescribe the manner 
or medium in which any records must be kept, allowing each 
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APRN to choose the manner in which he/she retains proof of 
course or training completion. 
Costs Under the Government Code §2001.0045. The Govern-
ment Code §2001.0045 prohibits agencies from adopting a rule 
that imposes costs on regulated persons unless the agency re-
peals a rule that imposes a total cost on regulated persons that is 
equal to or greater than the total cost imposed on regulated per-
sons by the proposed rule or amends a rule to decrease the total 
cost imposed on regulated persons by an amount that is equal 
to or greater than the cost imposed on the persons by the pro-
posed rule. Pursuant to §2001.0045(c)(9), this prohibition does 
not apply to a rule that is necessary to implement legislation, un-
less the legislature specifically states §2001.0045 applies to the 
rule. As stated previously in this proposal, there are no antici-
pated costs of compliance with the proposal. 
Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. The Government Code 
§2006.002(c) and (f) require, that if a proposed rule may have 
an economic impact on small businesses, micro businesses, 
or rural communities, state agencies must prepare, as part of 
the rulemaking process, an economic impact statement that as-
sesses the potential impact of the proposed rule on these busi-
nesses and communities and a regulatory flexibility analysis that 
con-siders alternative methods of achieving the purpose of the 
rule. Because there are no anticipated costs of compliance as-
sociated with the proposal, an economic impact statement and 
regulatory flexibility analysis is not required. 
Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istration Code §11.1, to prepare a government growth impact 
statement. The Board has determined for each year of the first 
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii) 
the proposal is not expected to have an effect on current agency 
positions; (iii) implementation of the proposal does not require 
an increase or decrease in future legislative appropriations to 
the Board; (iv) the proposal does not affect the fees paid to the 
Board; (v) the proposal does not create a new regulation; (vi) the 
proposal amends an existing regulation by providing additional 
clarity regarding an APRN's scope of practice; (vii) there is no 
increase or decrease in the number of individuals subject to the 
rule's applicability; and (viii) the proposal will not affect the state's 
economy. 
Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 
Request for Public Comment. To be considered, written com-
ments on this proposal should be submitted to James W. John-
ston, General Counsel, Texas Board of Nursing, 333 Guadalupe, 
Suite 3-460, Austin, Texas 78701, or by e-mail to Dusty.John-
ston@bon.texas.gov, or faxed to (512) 305-8101. If a hearing is 
held, written and oral comments presented at the hearing will be 
considered. 
Statutory Authority. The proposed amendments are proposed 
under the authority of the Occupations Code §301.151, which 
permits the Board to regulate the practice of professional nurs-
ing and vocational nursing; establish standards of professional 

conduct for licensees; and determine whether an act constitutes 
the practice of professional nursing or vocational nursing. Fur-
ther, the Occupations Code §301.002(2) includes activities of ad-
vanced nursing practice in the definition of professional nursing, 
and §301.152 authorizes the Board to license APRNs. 
Cross Reference To Statute. The following statutes are affected 
by this proposal: the Occupations Code §§301.151, 301.002, 
and 301.152. 
§221.12. Scope of Practice. 

(a) Advanced practice registered nurses (APRNs) practice in a 
variety of settings and provide a broad range of health care services to 
a variety of patient populations within their Board authorized role and 
population focus area. 

(b) APRNs may only perform those functions that are within 
their Board authorized scope of practice for their role and population 
focus area and that are consistent with the Nursing Practice Act, Board 
rules, and other laws and regulations affecting their practice. 

(c) In determining whether a particular action falls within an 
APRN's authorized scope of practice, the following factors will be con-
sidered: 

(1) Whether the APRN received training regarding the per-
formance of the particular action in his/her advanced educational pro-
gram; 

(2) Whether the action falls within generally acceptable 
standards of care appropriate for the APRN's role and population focus 
area, as determined by a professional specialty organization; 

(3) Whether the APRN has demonstrable clinical compe-
tence and/or clinical experience in performing the action in the role of 
an APRN, obtained through supervision and/or training by a qualified 
practitioner; 

(4) Whether the APRN has been credentialed by a health 
care facility's credentialing body and/or holds a privilege to perform 
the action at a health care facility; 

(5) Whether the APRN has completed additional training 
for the specific action being performed. Additional training means ed-
ucation obtained by the APRN post-APRN licensure in his/her role and 
population focus area that is adequate for the action being performed 
by the APRN. 

(A) To determine whether the additional training ob-
tained by an APRN is adequate for the action being performed by the 
APRN, the following factors will be considered: 

(i) the type of instruction provided, by way of exam-
ple, and not limitation, online instruction; in-person instruction; didac-
tic instruction; or clinical instruction; 

(ii) the learning objectives, content, materials, and 
methods for evaluating participation contained in the training curricu-
lum; 

(iii) the length and/or quantity of the training; 

(iv) the qualifications of the person/entity providing 
the training; 

(v) whether the training has been certified or recog-
nized by a professional specialty organization for the APRN's role and 
population focus area; 

(vi) whether the training is consistent with evidence-
based practice; 
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(vii) whether the training is sponsored by an educa-
tional institution, such as a formal fellowship or precepted experience; 
and 

(viii) whether the training is provided by an entity 
in conjunction with the use of the entity's product, drug, or medical 
apparatus/equipment. 

(B) All training must include a method of objective, 
verifiable participant competency following completion of the train-
ing. 

(d) It is the responsibility of the APRN to maintain records of 
all completed training and competencies. 

(e) An APRN is not prohibited from providing nursing care 
within the scope of practice of a registered nurse. 

(f) Nothing in this section shall be construed to authorize an 
APRN to practice in a role or population focus area for which the APRN 
has not been licensed. 

(g) An action that is determined to have been committed out-
side an APRN's authorized scope of practice may subject the APRN to 
discipline. 

[The advanced practice nurse provides a broad range of health services, 
the scope of which shall be based upon educational preparation, con-
tinued advanced practice experience and the accepted scope of pro-
fessional practice of the particular specialty area. Advanced practice 
nurses practice in a variety of settings and, according to their practice 
specialty and role, they provide a broad range of health care services 
to a variety of patient populations.] 

[(1) The scope of practice of particular specialty areas shall 
be defined by national professional specialty organizations or advanced 
practice nursing organizations recognized by the Board. The advanced 
practice nurse may perform only those functions which are within that 
scope of practice and which are consistent with the Nursing Practice 
Act, Board rules, and other laws and regulations of the State of Texas.] 

[(2) The advanced practice nurse's scope of practice shall 
be in addition to the scope of practice permitted a registered nurse and 
does not prohibit the advanced practice nurse from practicing in those 
areas deemed to be within the scope of practice of a registered nurse.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202889 
Jena Abel 
Deputy General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 744. MINIMUM STANDARDS 
FOR SCHOOL-AGE AND BEFORE OR 
AFTER-SCHOOL PROGRAMS 
SUBCHAPTER A. PURPOSE, SCOPE, AND 
DEFINITIONS 
DIVISION 3. DEFINITIONS 
26 TAC §744.123 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
§744.123 in Title 26, Texas Administrative Code, Chapter 744, 
Minimum Standards for School-Age and Before or After-School 
Programs. 
BACKGROUND AND PURPOSE 

The proposal is necessary to implement sections of statute that 
were added or amended by House Bill (H.B.) 1540, 87th Texas 
Legislature, Regular Session, 2021. 
H.B. 1540, SECTION 18, amended Texas Human Resources 
Code (HRC) §42.002 to add the new term "grounds" and its def-
inition. 
H.B. 1540, SECTION 19, made the following changes to HRC 
§42.042: (1) added subsection (e)(9), which requires HHSC 
Child Care Regulation (CCR) to promulgate minimum standards 
that ensure a child's health, safety, and welfare are adequately 
protected on the "grounds" of a child-care facility or registered 
family home; and (2) amended subsection (g) to allow CCR 
to recognize and treat differently the "grounds appurtenant 
to" child-care facilities, registered family homes, listed family 
homes, child-placing agencies, and foster homes when promul-
gating minimum standards for each operation type. 
SECTION-BY-SECTION SUMMARY 

The proposed an amendment to §744.123 (1) adds the new term 
"grounds" and its definition; (2) renumbers the paragraphs ac-
cordingly; (3) amends the definition of "operation" by substituting 
"grounds" in place of "building and premises"; and (4) amends 
the definition of "premises" so that it refers directly to the term 
"grounds" and its definition. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rule will be in effect, enforcing 
or administering the rule does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will not expand existing rules; 

PROPOSED RULES August 19, 2022 47 TexReg 4939 



(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rule does not impose any additional costs 
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rule. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule (1) is necessary to protect the health, safety, 
and welfare of the residents of Texas; (2) does not impose a cost 
on regulated persons; and (3) is necessary to implement legis-
lation that does not specifically state that §2001.0045 applies to 
the rule. 
PUBLIC BENEFIT AND COSTS 

Rachel Ashworth-Mazerolle, Associate Commissioner for Child 
Care Regulation, has determined that for each year of the first 
five years the rule is in effect the public benefit will be (1) in-
creased compliance with statutory requirements; and (2) addi-
tional protections for children on the grounds or premises of an 
operation. 
Trey Wood has also determined that for the first five years the 
rule is in effect, persons who are required to comply with the 
proposed rule will not incur economic costs. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov. 
Written comments on the proposal may be submitted to Ryan 
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin, 
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R020" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 

of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regulatory 
functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, Texas Human Resources Code 
§42.042(a) requires HHSC to adopt rules to carry out the 
requirements of Texas Human Resources Code Chapter 42. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code §42.002 and §42.042. 
§744.123. What do certain words and terms mean when used in this 
chapter? 
The words and terms used in this chapter have the meanings assigned 
to them under §745.21 of this title (relating to What do the follow-
ing words and terms mean when used in this chapter?), unless another 
meaning is assigned in this section or another subchapter or unless the 
context clearly indicates otherwise. In addition, the following words 
and terms used in this chapter have the following meanings unless the 
context clearly indicates otherwise: 

(1) Activity space--An area or room used for children's ac-
tivities, including areas separate from a group's classroom. 

(2) Administrative and clerical duties--Duties that involve 
the administration of an operation, such as bookkeeping, enrolling chil-
dren, answering the telephone, and collecting fees. 

(3) Admission--The process of enrolling a child in an op-
eration. The date of admission is the first day the child is physically 
present at the operation. 

(4) Adult--A person 18 years old and older. 

(5) Age-appropriate--Activities, equipment, materials, 
curriculum, and environment that are developmentally consistent with 
the chronological age of the child being served. 

(6) Attendance--When referring to a child's attendance, the 
physical presence of a child at the operation on any given day or at any 
given time, as distinct from the child's enrollment in the operation. 

(7) Before or after-school program--An operation that pro-
vides care before and after or before or after the customary school day 
and during school holidays, for at least two hours a day, three days a 
week, to children who attend pre-kindergarten through grade six. 

(8) Caregiver--A person who is counted in the child to care-
giver ratio, whose duties include the supervision, guidance, and protec-
tion of a child. As used in this chapter, a caregiver must meet the min-
imum education, work experience, and training qualifications required 
under Subchapter D of this chapter (relating to Personnel). A caregiver 
is usually an employee, but may also be a substitute, volunteer, or con-
tractor, as outlined in Subchapter D, Division 5 of this chapter (relating 
to Substitutes, Volunteers, and Contractors). 

(9) Certified Child-Care Professional Credential--A cre-
dential given by the National Early Childhood Program Accreditation 
to a person working directly with children. The credential is based 
on assessed competency in several areas of child care and child 
development. 

(10) Certified lifeguard--A person who has been trained in 
life saving and water safety by a qualified instructor, from a recognized 
organization that awards a certificate upon successful completion of the 
training. The certificate is not required to use the term "lifeguard," but 
you must be able to document that the certificate represents the type of 
training described. 

(11) CEUs--Continuing education units. A standard unit of 
measure for adult education and training activities. One CEU equals 
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10 clock hours of participation in an organized, continuing-education 
experience, under responsible, qualified direction and instruction. Al-
though a person may obtain a CEU in many of the same settings as 
clock hours, the CEU provider must meet the criteria established by 
the International Association for Continuing Education and Training 
to be able to offer the CEU. 

(12) Child Development Associate Credential--A creden-
tial given by the Council for Professional Recognition to a person work-
ing directly with children. The credential is based on assessed compe-
tency in several areas of child care and child development. 

(13) Clock hour--An actual hour of documented: 

(A) Attendance at instructor-led training, such as 
seminars, workshops, conferences, early childhood classes, and other 
planned learning opportunities, provided by an individual or individu-
als, as specified in §744.1319(a) of this chapter (relating to Must the 
training for my caregivers and the director meet certain criteria?); or 

(B) Self-instructional training that was created by an in-
dividual or individuals, as specified in §744.1319(a) and (b) of this 
chapter, or self-study training. 

(14) Corporal punishment--The infliction of physical pain 
on a child as a means of controlling behavior. This includes spanking, 
hitting, slapping, or thumping a child. 

(15) Days--Calendar days, unless otherwise stated. 

(16) Director--An adult you designate to have daily, on-site 
responsibility for your operation, including maintaining compliance 
with the minimum standards, rules, and laws. As this term is used in 
this chapter, a director may be an operation director, program director, 
or site director, unless the context clearly indicates otherwise. 

(17) Employee--A person an operation employs full-time 
or part-time to work for wages, salary, or other compensation. Em-
ployees are all of the operation staff, including caregivers, kitchen staff, 
office staff, maintenance staff, the assistant director, all directors, and 
the owner, if the owner is ever on site at the operation or transports a 
child. 

(18) Enrollment--The list of names or number of children 
who have been admitted to attend an operation for any given period of 
time; the number of children enrolled in an operation may vary from 
the number of children in attendance on any given day. 

(19) Entrap--A component or group of components on 
equipment that forms angles or openings that may trap a child's head 
by being too small to allow the child's body to pass through, or large 
enough for the child's body to pass through but too small to allow the 
child's head to pass through. 

(20) Field trips--Activities conducted away from the oper-
ation. 

(21) Food service--The preparation or serving of meals or 
snacks. 

(22) Frequent--More than two times in a 30-day period. 
Note: For the definition of "regularly or frequently present at an op-
eration" as it applies to background checks, see §745.601 of this title 
(relating to What words must I know to understand this subchapter?). 

(23) Garbage--Waste food or items that when deteriorating 
cause offensive odors and attract rodents, insects, and other pests. 

(24) Governing body--A group of persons or officers of a 
corporation or other type of business entity having ultimate authority 
and responsibility for the operation. 

(25) Grounds--Includes any parcel of land where the oper-
ation is located and any building, other structure, body of water, play 
equipment, street, sidewalk, walkway, driveway, parking garage, or 
parking lot on the parcel. Also referred to as "premises" in this chapter. 

(26) [(25)] Group activities--Activities that allow children 
to interact with other children in large or small groups. Group activities 
include storytelling, finger plays, show and tell, organized games, and 
singing. 

(27) [(26)] Health-care professional--A licensed physician, 
a licensed advanced practice registered nurse (APRN), a licensed voca-
tional nurse (LVN), a licensed registered nurse (RN), or other licensed 
medical personnel providing health care to the child within the scope of 
the license. This does not include physicians, nurses, or other medical 
personnel who are not licensed in the United States or in the country in 
which the person practices. 

(28) [(27)] Health check--A visual or physical assessment 
of a child to identify potential concerns about a child's health, including 
signs or symptoms of illness and injury, in response to changes in the 
child's behavior since the last date of attendance. 

(29) [(28)] High school equivalent--

(A) Documentation of a program recognized by the 
Texas Education Agency (TEA) or other public educational entity 
in another state, which offers similar training on reading, writing, 
and math skills taught at the high school level, such as a General 
Educational Development (GED) certificate; or 

(B) Confirmation that the person received home-
schooling that adequately addressed basic competencies such as basic 
reading, writing, and math skills, which would otherwise have been 
documented by a high school diploma. 

(30) [(29)] Individual activities--Opportunities for the 
child to work independently or to be away from the group, but super-
vised. 

(31) [(30)] Inflatable--An amusement ride or device, con-
sisting of air-filled structures designed for use by children, as specified 
by the manufacturer, which may include bouncing, climbing, sliding, 
or interactive play. They are made of flexible fabric, kept inflated by 
continuous air flow by one or more blowers, and rely upon air pressure 
to maintain their shape. 

(32) [(31)] Instructor-led training--Training characterized 
by the communication and interaction that takes place between the stu-
dent and the instructor. The training must include an opportunity for 
the student to interact with the instructor to obtain clarifications and 
information beyond the scope of the training materials. For such an 
opportunity to exist, the instructor must communicate with the student 
in a timely fashion, including answering questions, providing feed-
back on skills practice, providing guidance or information on addi-
tional resources, and proactively interacting with students. Examples 
of this type of training include, classroom training, web-based on-line 
facilitated learning, video-conferencing, or other group learning expe-
riences. 

(33) [(32)] Janitorial duties--Those duties that involve the 
cleaning and maintenance of the operation's building, rooms, furniture, 
etc. Cleaning and maintenance include such duties as cleansing carpets, 
washing cots, and sweeping, vacuuming, or mopping a restroom or a 
classroom. Sweeping up after an activity or mopping up a spill in a 
classroom that is immediately necessary for the children's safety is not 
considered a janitorial duty. 

(34) [(33)] Local sanitation official--A sanitation official 
designated by the city or county government. 
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(35) [(34)] Multi-site operations--Two or more operations 
owned by the same person or entity, but the operations have separate 
permits. These operations may have centralized business functions, 
record keeping, and leadership. 

(36) [(35)] Natural environment--Settings that are natural 
or typical for all children of the same age without regard to ability or 
disability. For example, a natural environment for learning social skills 
is a play group of peers. 

(37) [(36)] Nighttime care--Care given on a regular or fre-
quent basis to children who are starting or continuing their night sleep, 
or to children who spend the night or part of the night at the operation 
between the hours of 9:00 p.m. and 6:00 a.m. 

(38) [(37)] Operation--A person or entity offering a before 
or after-school program or school-age program that is subject to Li-
censing's regulation. An operation includes the grounds [building and 
the premises] where the program is offered, any person involved in pro-
viding the program, and any equipment used in providing the program. 

(39) [(38)] Operation director--A director at your operation 
who is not supervised by a program director. An operation that has an 
operation director cannot have a program director or a site director. 

(40) [(39)] Owner--The sole proprietor, partnership, corpo-
ration, or other type of business entity who owns the operation. 

(41) [(40)] Permit holder--The owner of the operation that 
is granted the permit. 

(42) [(41)] Permit is no longer valid--For purposes of this 
chapter, a permit remains valid through the renewal process. A permit 
only becomes invalid when your: 

(A) Operation voluntarily closes; 

(B) Operation must close because of an enforcement ac-
tion in Chapter 745, Subchapter L of this title (relating to Enforcement 
Actions); 

(C) Permit expires according to §745.481 of this title 
(relating to When does my permit expire?); or 

(D) Operation must close because its permit is au-
tomatically revoked according to Texas Human Resources Code 
§§42.048(e), 42.052(j), or 42.054(f). 

(43) [(42)] Physical activity (moderate)--Levels of activity 
for a child that are at intensities faster than a slow walk, but still allow 
the child to talk easily. Moderate physical activity increases heart rate 
and breathing rate. 

(44) [(43)] Physical activity (vigorous)--Rhythmic, repeti-
tive physical movement for a child that uses large muscle groups, caus-
ing the child to breathe rapidly and only enabling the child to speak in 
short phrases. Typically, the child's heart rate is substantially increased 
and the child is likely to be sweating while engaging in the vigorous 
physical activity. 

(45) [(44)] Pre-kindergarten age child--A child who is 
three or four years of age before the beginning of the current school 
year. 

(46) [(45)] Premises--See the term "grounds" and its def-
inition in this section [Includes the operation, any lots on which the 
operation is located, any outside ground areas, any outside play areas, 
and the parking lot]. 

(47) [(46)] Program--The services and activities provided 
by an operation. 

(48) [(47)] Program director--A director who oversees 
your program at multi-site operations and supervises a site director at 
each operation. 

(49) [(48)] Regular--On a recurring, scheduled basis. 
Note: For the definition of "regularly or frequently present at an 
operation" as it applies to background checks, see §745.601 of this 
title. 

(50) [(49)] Safety belt--A lap belt and any shoulder straps 
included as original equipment on or added to a vehicle. 

(51) [(50)] Sanitize--The use of a product (usually a dis-
infecting solution) that is registered by the Environmental Protection 
Agency (EPA) which substantially reduces germs on inanimate objects 
to levels considered safe by public health requirements. Many bleach 
and hydrogen peroxide products are EPA-registered. You must follow 
the product's labelling instructions for sanitizing (paying attention to 
any instructions regarding contact time and toxicity on surfaces likely 
to be mouthed by children). For an EPA-registered sanitizing product 
or disinfecting solution that does not include labelling instructions for 
sanitizing (a bleach product, for example), you must follow these steps 
in order: 

(A) Washing with water and soap; 

(B) Rinsing with clear water; 

(C) Soaking in or spraying on a disinfecting solution for 
at least two minutes. Rinsing with cool water only those items that 
children are likely to place in their mouths; and 

(D) Allowing the surface or item to air-dry. 

(52) [(51)] School-age child--A child who is five years of 
age and older and is enrolled in or has completed kindergarten. 

(53) [(52)] School-age program--An operation that pro-
vides supervision and recreation, skills instruction, or skills training 
for at least two hours a day and three days a week to children who 
attend pre-kindergarten through grade six. A school-age program 
operates before or after the customary school day and may also operate 
during school holidays, the summer period, or any other time when 
school is not in session. 

(54) [(53)] Screen time activity--An activity during which 
a child views media content on a cell or mobile phone, tablet, computer, 
television, video, film, or DVD. Screen time activities do not include 
video chatting with a child's family or assistive and adaptive computer 
technology used by a child with special care needs on a consistent basis. 

(55) [(54)] Self-instructional training--Training designed 
to be used by one individual working alone and at the individual's own 
pace to complete lessons or modules. Lessons or modules commonly 
include questions with clear right and wrong answers. An example of 
this type of training is web-based training. Self-study training is also 
a type of self-instructional training. 

(56) [(55)] Self-study training--Non-standardized training 
where an individual reads written materials, watches a training video, 
or listens to a recording to obtain certain knowledge that is required for 
annual training. Self-study training is limited to three hours of annual 
training per year. 

(57) [(56)] Site director--A director who has on-site re-
sponsibility at a specific operation, but who is supervised by a program 
director. 

(58) [(57)] Special care needs--A child with special care 
needs is a child who has a chronic physical, developmental, behavioral, 
or emotional condition and who also requires assistance beyond that 
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required by a child generally to perform tasks that are within the typical 
chronological range of development, including the movement of large 
or small muscles, learning, talking, communicating, self-help, social 
skills, emotional well-being, seeing, hearing, and breathing. 

(59) [(58)] State or local fire marshal--A fire official desig-
nated by the city, county, or state government. 

(60) [(59)] Universal precautions--An approach to infec-
tion control where all human blood and certain human bodily fluids are 
treated as if known to be infectious for HIV, HBV, and other blood-
borne pathogens. 

(61) [(60)] Water activities--Related to the use of swim-
ming pools, splashing pools, wading pools, sprinkler play, or other bod-
ies of water. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202869 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

CHAPTER 746. MINIMUM STANDARDS FOR 
CHILD-CARE CENTERS 
SUBCHAPTER A. PURPOSE, SCOPE, AND 
DEFINITIONS 
DIVISION 3. DEFINITIONS 
26 TAC §746.123 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
§746.123 in Title 26, Texas Administrative Code, Chapter 746, 
Minimum Standards for Child-Care Centers. 
BACKGROUND AND PURPOSE 

The proposal is necessary to implement sections of statute that 
were added or amended by House Bill (H.B.) 1540, 87th Texas 
Legislature, Regular Session, 2021. 
H.B. 1540, SECTION 18, amended Texas Human Resources 
Code (HRC) §42.002 to add the new term "grounds" and its def-
inition. 
H.B. 1540, SECTION 19, made the following changes to HRC 
§42.042: (1) added subsection (e)(9), which requires HHSC 
Child Care Regulation (CCR) to promulgate minimum standards 
that ensure a child's health, safety, and welfare are adequately 
protected on the "grounds" of a child-care facility or registered 
family home; and (2) amended subsection (g) to allow CCR 
to recognize and treat differently the "grounds appurtenant 
to" child-care facilities, registered family homes, listed family 
homes, child-placing agencies, and foster homes when promul-
gating minimum standards for each operation type. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §746.123 (1) adds the new term 
"grounds" and its definition; (2) renumbers the paragraphs ac-
cordingly; and (3) amends the definition of "premises" so that it 
refers directly to the term "grounds" and its definition. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rule will be in effect, enforcing 
or administering the rule does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will not expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. The rule does not impose any additional costs 
on small businesses, micro-businesses, or rural communities to 
comply with the rule. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule (1) is necessary to protect the health, safety, 
and welfare of the residents of Texas; (2) does not impose a cost 
on regulated persons; and (3) is necessary to implement legis-
lation that does not specifically state that §2001.0045 applies to 
the rule. 
PUBLIC BENEFIT AND COSTS 

Rachel Ashworth-Mazerolle, Associate Commissioner for Child 
Care Regulation, has determined that for each year of the first 
five years the rule is in effect the public benefit will be (1) in-
creased compliance with statutory requirements; and (2) addi-
tional protections for children on the grounds or premises of an 
operation. 
Trey Wood has also determined that for the first five years the 
rule is in effect, persons who are required to comply with the 
proposed rule will not incur economic costs. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
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in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov. 
Written comments on the proposal may be submitted to Ryan 
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin, 
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R020" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regulatory 
functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, Texas Human Resources Code 
§42.042(a) requires HHSC to adopt rules to carry out the 
requirements of Texas Human Resources Code Chapter 42. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code §42.002 and §42.042. 
§746.123. What do certain words and terms mean when used in this 
chapter? 

The words and terms used in this chapter have the meanings assigned 
to them under §745.21 of this title (relating to What do the follow-
ing words and terms mean when used in this chapter?), unless another 
meaning is assigned in this section or another subchapter or unless the 
context clearly indicates otherwise. In addition, the following words 
and terms used in this chapter have the following meanings unless the 
context clearly indicates otherwise: 

(1) Activity space--An area or room used for children's ac-
tivities, including areas separate from a group's classroom. 

(2) Administrative and clerical duties--Duties that involve 
the operation of a child-care center, such as bookkeeping, enrolling 
children, answering the telephone, and collecting fees. 

(3) Admission--The process of enrolling a child in a child-
care center. The date of admission is the first day the child is physically 
present in the center. 

(4) Adult--A person 18 years old and older. 

(5) Age-appropriate--Activities, equipment, materials, 
curriculum, and environment that are developmentally consistent with 
the chronological age of the child being served. 

(6) Alternate care program--A program in which no child 
is in care for more than five consecutive days, and no child is in care 
for more than 15 days in one calendar month, regardless of the duration 
of each stay. 

(7) Attendance--When referring to a child's attendance, the 
physical presence of a child at the child-care center's program on any 
given day or at any given time, as distinct from the child's enrollment 
in the child-care center. 

(8) Bouncer seat--A stationary seat designed to provide 
gentle rocking or bouncing motion by an infant's movement, or by 
battery-operated movement. This type of equipment is designed for 
an infant's use from birth until the child can sit up unassisted. 

(9) Caregiver--A person who is counted in the child to care-
giver ratio, whose duties include the supervision, guidance, and protec-
tion of a child. As used in this chapter, a caregiver must meet the min-
imum education, work experience, and training qualifications required 
under Subchapter D of this chapter (relating to Personnel). A caregiver 
is usually an employee, but may also be a substitute, volunteer, or con-
tractor, as outlined in Subchapter D, Division 5 of this chapter. 

(10) Certified Child-Care Professional Credential--A cre-
dential given by the National Early Childhood Program Accreditation 
to a person working directly with children. The credential is based on 
assessed competency in several areas of child care and child develop-
ment. 

(11) Certified lifeguard--A person who has been trained in 
life saving and water safety by a qualified instructor, from a recognized 
organization that awards a certificate upon successful completion of the 
training. The certificate is not required to use the term "lifeguard," but 
the permit holder must be able to document that the certificate repre-
sents the type of training described. 

(12) CEUs--Continuing education units. A standard unit of 
measure for adult education and training activities. One CEU equals 
10 clock hours of participation in an organized, continuing-education 
experience, under responsible, qualified direction and instruction. Al-
though a person may obtain a CEU in many of the same settings as 
clock hours, the CEU provider must meet the criteria established by 
the International Association for Continuing Education and Training 
to be able to offer the CEU. 

(13) Child--An infant, a toddler, a pre-kindergarten age 
child, or a school-age child. 

(14) Child-care center--A child-care facility that is licensed 
to care for seven or more children for less than 24 hours per day, at 
a location other than the permit holder's home. If you were licensed 
before September 1, 2003, the location of the center could be in the 
permit holder's home. 

(15) Child-care program--The services and activities pro-
vided by a child-care center. 

(16) Child Development Associate Credential--A creden-
tial given by the Council for Professional Recognition to a person work-
ing directly with children. The credential is based on assessed compe-
tency in several areas of child care and child development. 

(17) Clock hour--An actual hour of documented: 

(A) Attendance at instructor-led training, such as 
seminars, workshops, conferences, early childhood classes, and other 
planned learning opportunities, provided by an individual or individ-
uals as specified in §746.1317(a) of this chapter (relating to Must the 
training for my caregivers and the director meet certain criteria?); or 

(B) Self-instructional training that was created by an in-
dividual or individuals, as specified in §746.1317(a) and (b) of this 
chapter, or self-study training. 
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(18) Corporal punishment--The infliction of physical pain 
on a child as a means of controlling behavior. This includes spanking, 
hitting, slapping, or thumping a child. 

(19) Days--Calendar days, unless otherwise stated. 

(20) Employee--A person a child-care center employs full-
time or part-time to work for wages, salary, or other compensation. 
Employees are all of the child-care center staff, including caregivers, 
kitchen staff, office staff, maintenance staff, the assistant director, the 
director, and the owner, if the owner is ever on site at the center or 
transports a child. 

(21) Enrollment--The list of names or number of children 
who have been admitted to attend a child-care center for any given 
period of time; the number of children enrolled in a child-care center 
may vary from the number of children in attendance on any given day. 

(22) Entrap--A component or group of components on 
equipment that forms angles or openings that may trap a child's head 
by being too small to allow the child's body to pass through, or large 
enough for the child's body to pass through but too small to allow the 
child's head to pass through. 

(23) Field trips--Activities conducted away from the child-
care center. 

(24) Food service--The preparation or serving of meals or 
snacks. 

(25) Frequent--More than two times in a 30-day period. 
Note: For the definition of "regularly or frequently present at an op-
eration" as it applies to background checks, see §745.601 of this title 
(relating to What words must I know to understand this subchapter?). 

(26) Garbage--Waste food or items that when deteriorating 
cause offensive odors and attract rodents, insects, and other pests. 

(27) Grounds--Includes any parcel of land where the child-
care center is located and any building, other structure, body of water, 
play equipment, street, sidewalk, walkway, driveway, parking garage, 
or parking lot on the parcel. Also referred to as "premises" in this 
chapter. 

(28) [(27)] Group activities--Activities that allow children 
to interact with other children in large or small groups. Group activities 
include storytelling, finger plays, show and tell, organized games, and 
singing. 

(29) [(28)] Health-care professional--A licensed physician, 
a licensed advanced practice registered nurse (APRN), a licensed voca-
tional nurse (LVN), a licensed registered nurse (RN), or other licensed 
medical personnel providing health care to the child within the scope of 
the license. This does not include physicians, nurses, or other medical 
personnel who are not licensed in the United States or in the country in 
which the person practices. 

(30) [(29)] Health check--A visual or physical assessment 
of a child to identify potential concerns about a child's health, including 
signs or symptoms of illness and injury, in response to changes in the 
child's behavior since the last date of attendance. 

(31) [(30)] High school equivalent--

(A) Documentation of a program recognized by the 
Texas Education Agency (TEA) or other public educational entity 
in another state, which offers similar training on reading, writing, 
and math skills taught at the high school level, such as a General 
Educational Development (GED) certificate; or 

(B) Confirmation that the person received home-
schooling that adequately addressed basic competencies such as basic 

reading, writing, and math skills, which would otherwise have been 
documented by a high school diploma. 

(32) [(31)] Individual activities--Opportunities for the 
child to work independently or to be away from the group, but super-
vised. 

(33) [(32)] Infant--A child from birth through 17 months. 

(34) [(33)] Inflatable--An amusement ride or device, con-
sisting of air-filled structures designed for use by children, as specified 
by the manufacturer, which may include bouncing, climbing, sliding, 
or interactive play. They are made of flexible fabric, kept inflated by 
continuous air flow by one or more blowers, and rely upon air pressure 
to maintain their shape. 

(35) [(34)] Instructor-led training--Training characterized 
by the communication and interaction that takes place between the stu-
dent and the instructor. The training must include an opportunity for 
the student to interact with the instructor to obtain clarifications and 
information beyond the scope of the training materials. For such an 
opportunity to exist, the instructor must communicate with the student 
in a timely fashion, including answering questions, providing feedback 
on skills practice, providing guidance or information on additional re-
sources, and proactively interacting with students. Examples of this 
type of training include classroom training, web-based on-line facil-
itated learning, video-conferencing, or other group learning experi-
ences. 

(36) [(35)] Janitorial duties--Those duties that involve the 
cleaning and maintenance of the child-care center building, rooms, fur-
niture, etc. Cleaning and maintenance include such duties as cleans-
ing carpets, washing cots, and sweeping, vacuuming, or mopping a 
restroom or a classroom. Sweeping up after an activity or mopping up 
a spill in a classroom that is immediately necessary for the children's 
safety is not considered a janitorial duty. 

(37) [(36)] Local sanitation official--A sanitation official 
designated by the city or county government. 

(38) [(37)] Natural environment--Settings that are natural 
or typical for all children of the same age without regard to ability or 
disability. For example, a natural environment for learning social skills 
is a play group of peers. 

(39) [(38)] Permit is no longer valid--For purposes of this 
chapter, a permit remains valid through the renewal process. A permit 
only becomes invalid when your center voluntarily closes or must close 
because of an enforcement action in Chapter 745, Subchapter L of this 
title (relating to Enforcement Actions). 

(40) [(39)] Physical activity (moderate)--Levels of activity 
for a child that are at intensities faster than a slow walk, but still allow 
the child to talk easily. Moderate physical activity increases the child's 
heart rate and breathing rate. 

(41) [(40)] Physical activity (vigorous)--Rhythmic, repeti-
tive physical movement for a child that uses large muscle groups, caus-
ing the child to breathe rapidly and only enabling the child to speak in 
short phrases. Typically, the child's heart rate is substantially increased, 
and the child is likely to be sweating while engaging in vigorous phys-
ical activity. 

(42) [(41)] Pre-kindergarten age child--A child who is 
three or four years of age before the beginning of the current school 
year. 

(43) [(42)] Premises--See the term "grounds" and its defi-
nition in this section [Includes the child-care center, any lots on which 
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the center is located, any outside ground areas, any outside play areas, 
and the parking lot]. 

(44) [(43)] Regular--On a recurring, scheduled basis. 
Note: For the definition of "regularly or frequently present at an 
operation" as it applies to background checks, see §745.601 of this 
title. 

(45) [(44)] Restrictive device--Equipment that places the 
body of a child in a position that may restrict airflow or cause stran-
gulation; usually, the child is placed in a semi-seated position. Exam-
ples of restrictive devices are car seats, swings, bouncy seats, and high 
chairs. 

(46) [(45)] Safety belt--A lap belt and any shoulder straps 
included as original equipment on or added to a vehicle. 

(47) [(46)] Sanitize--The use of a product (usually a dis-
infecting solution) that is registered by the Environmental Protection 
Agency (EPA) which substantially reduces germs on inanimate objects 
to levels considered safe by public health requirements. Many bleach 
and hydrogen peroxide products are EPA-registered. You must follow 
the product's labeling instructions for sanitizing (paying particular at-
tention to any instructions regarding contact time and toxicity on sur-
faces likely to be mouthed by children, such as toys and crib rails). For 
an EPA-registered sanitizing product or disinfecting solution that does 
not include labelling instructions for sanitizing (a bleach product, for 
example), you must follow these steps in order: 

(A) Washing with water and soap; 

(B) Rinsing with clear water; 

(C) Soaking in or spraying on a disinfecting solution for 
at least two minutes. Rinsing with cool water only those items that 
children are likely to place in their mouths; and 

(D) Allowing the surface or item to air-dry. 

(48) [(47)] School-age child--A child who is five years of 
age and older and is enrolled in or has completed kindergarten. 

(49) [(48)] Screen time activity--An activity during which 
a child views media content on a cell or mobile phone, tablet, computer, 
television, video, film, or DVD. Screen time activities do not include 
video chatting with a child's family or assistive and adaptive computer 
technology used by a child with special care needs on a consistent basis. 

(50) [(49)] Self-instructional training--Training designed 
to be used by one individual working alone and at the individual's own 
pace to complete lessons or modules. Lessons or modules commonly 
include questions with clear right and wrong answers. An example of 
this type of training is web-based training. Self-study training is also 
a type of self-instructional training. 

(51) [(50)] Self-study training--Non-standardized training 
where an individual reads written materials, watches a training video, 
or listens to a recording to obtain certain knowledge that is required for 
annual training. Self-study training is limited to three hours of annual 
training per year. 

(52) [(51)] Special care needs--A child with special care 
needs is a child who has a chronic physical, developmental, behavioral, 
or emotional condition and who also requires assistance beyond that 
required by a child generally to perform tasks that are within the typical 
chronological range of development, including the movement of large 
or small muscles, learning, talking, communicating, self-help, social 
skills, emotional well-being, seeing, hearing, and breathing. 

(53) [(52)] State or local fire marshal--A fire official desig-
nated by the city, county, or state government. 

(54) [(53)] Toddler--A child from 18 months through 35 
months. 

(55) [(54)] Universal precautions--An approach to infec-
tion control where all human blood and certain human bodily fluids are 
treated as if known to be infectious for HIV, HBV, and other blood-
borne pathogens. 

(56) [(55)] Water activities--Related to the use of swim-
ming pools, splashing pools, wading pools, sprinkler play, or other bod-
ies of water. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202870 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

CHAPTER 747. MINIMUM STANDARDS FOR 
CHILD-CARE HOMES 
SUBCHAPTER A. PURPOSE, SCOPE, AND 
DEFINITIONS 
DIVISION 3. DEFINITIONS 
26 TAC §747.123 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
§747.123 in Title 26, Texas Administrative Code, Chapter 747, 
Minimum Standards for Child-Care Homes. 
BACKGROUND AND PURPOSE 

The proposal is necessary to implement sections of statute that 
were added or amended by House Bill (H.B.) 1540, 87th Texas 
Legislature, Regular Session, 2021. 
H.B. 1540, SECTION 18, amended Texas Human Resources 
Code (HRC) §42.002 to add the new term "grounds" and its def-
inition. 
H.B. 1540, SECTION 19, made the following changes to HRC 
§42.042: (1) added subsection (e)(9), which requires HHSC 
Child Care Regulation (CCR) to promulgate minimum standards 
that ensure a child's health, safety, and welfare are adequately 
protected on the "grounds" of a child-care facility or registered 
family home; and (2) amended subsection (g) to allow CCR 
to recognize and treat differently the "grounds appurtenant 
to" child-care facilities, registered family homes, listed family 
homes, child-placing agencies, and foster homes when promul-
gating minimum standards for each operation type. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §747.123 (1) adds the new term 
"grounds" and its definition; (2) renumbers the paragraphs ac-
cordingly; and (3) adds the definition of "premises" so that it 
refers directly to the term "grounds" and its definition. 
FISCAL NOTE 
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Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rule will be in effect, enforcing 
or administering the rule does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will not expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. The rule does not impose any additional costs 
on small businesses, micro-businesses, or rural communities to 
comply with the rule. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule (1) is necessary to protect the health, safety, 
and welfare of the residents of Texas; (2) does not impose a cost 
on regulated persons; and (3) is necessary to implement legis-
lation that does not specifically state that §2001.0045 applies to 
the rule. 
PUBLIC BENEFIT AND COSTS 

Rachel Ashworth-Mazerolle, Associate Commissioner for Child 
Care Regulation, has determined that for each year of the first 
five years the rule is in effect the public benefit will be (1) in-
creased compliance with statutory requirements; and (2) addi-
tional protections for children on the grounds or premises of an 
operation. 
Trey Wood has also determined that for the first five years the 
rule is in effect, persons who are required to comply with the 
proposed rule will not incur economic costs. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov. 

Written comments on the proposal may be submitted to Ryan 
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin, 
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R020" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regulatory 
functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, Texas Human Resources Code 
§42.042(a) requires HHSC to adopt rules to carry out the 
requirements of Texas Human Resources Code Chapter 42. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §42.002 and §42.042. 
§747.123. What do certain words and terms mean when used in this 
chapter? 

The words and terms used in this chapter have the meanings assigned 
to them under §745.21 of this title (relating to What do the follow-
ing words and terms mean when used in this chapter?), unless another 
meaning is assigned in this section or another subchapter or unless the 
context clearly indicates otherwise. In addition, the following words 
and terms used in this chapter have the following meanings unless the 
context clearly indicates otherwise: 

(1) Activity space--An area or room used for children's ac-
tivities. 

(2) Administrative and clerical duties--Duties that involve 
the operation of a child-care home, such as bookkeeping, enrolling chil-
dren, answering the telephone, and collecting fees. 

(3) Admission--The process of enrolling a child in a child-
care home. The date of admission is the first day the child is physically 
present in the home. 

(4) Adult--A person 18 years old and older. 

(5) After-school hours--Hours before and after school, and 
days when school is not in session, such as school holidays, summer 
vacations, and teacher in-service days. 

(6) Age-appropriate--Activities, equipment, materials, 
curriculum, and environment that are developmentally consistent with 
the chronological age of the child being served. 

(7) Attendance--When referring to a child's attendance, the 
physical presence of a child at the child-care home on any given day or 
at any given time, as distinct from the child's enrollment in the child-
care home. 

(8) Bouncer seat--A stationary seat designed to provide 
gentle rocking or bouncing motion by an infant's movement, or by 
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battery-operated movement. This type of equipment is designed for 
an infant's use from birth until the child can sit up unassisted. 

(9) Caregiver--A person who is counted in the child to care-
giver ratio, whose duties include the supervision, guidance, and protec-
tion of a child. As used in this chapter, a caregiver must meet the min-
imum education, work experience, and training qualifications required 
under Subchapter D of this chapter (relating to Personnel). 

(10) Certified Child-Care Professional Credential--A cre-
dential given by the National Early Childhood Program Accreditation 
to a person working directly with children. The credential is based on 
assessed competency in several areas of child care and child develop-
ment. 

(11) Certified lifeguard--A person who has been trained in 
life saving and water safety by a qualified instructor, from a recognized 
organization that awards a certificate upon successful completion of the 
training. The certificate is not required to use the term "lifeguard," but 
you must be able to document that the certificate represents the type of 
training described. 

(12) CEUs--Continuing education units. A standard unit of 
measure for adult education and training activities. One CEU equals 
10 clock hours of participation in an organized, continuing-education 
experience, under responsible, qualified direction and instruction. Al-
though a person may obtain a CEU in many of the same settings as 
clock hours, the CEU provider must meet the criteria established by 
the International Association for Continuing Education and Training 
to be able to offer the CEU. 

(13) Child--An infant, a toddler, a pre-kindergarten age 
child, or a school-age child. 

(14) Child-care home--A registered or licensed child-care 
home, as specified in §747.113 of this chapter (relating to What is a 
registered child-care home?) or §747.115 of this chapter (relating to 
What is a licensed child-care home?). This term includes the program, 
home, grounds, furnishings, and equipment. 

(15) Child-care program--The services and activities pro-
vided by a child-care home. 

(16) Child Development Associate Credential--A creden-
tial given by the Council for Professional Recognition to a person work-
ing directly with children. The credential is based on assessed compe-
tency in several areas of child care and child development. 

(17) Clock hour--An actual hour of documented: 

(A) Attendance at instructor-led training, such as 
seminars, workshops, conferences, early childhood classes, and other 
planned learning opportunities, provided by an individual or indi-
viduals as specified in §747.1315(a) of this chapter (relating to Must 
child-care training meet certain criteria?); or 

(B) Self-instructional training that was created by an in-
dividual or individuals, as specified in §747.1315(a) and (b) of this 
chapter, or self-study training. 

(18) Corporal punishment--The infliction of physical pain 
on a child as a means of controlling behavior. This includes spanking, 
hitting, slapping, or thumping a child. 

(19) Days--Calendar days, unless otherwise stated. 

(20) Employee--An assistant caregiver, substitute care-
giver, or any other person a child-care home employs full-time or 
part-time to work for wages, salary, or other compensation, includ-
ing kitchen staff, office staff, maintenance staff, or anyone hired to 
transport a child. 

(21) Enrollment--The list of names or number of children 
who have been admitted to attend a child-care home for any given pe-
riod of time; the number of children enrolled in a child-care home may 
vary from the number of children in attendance on any given day. 

(22) Entrap--A component or group of components on 
equipment that forms angles or openings that may trap a child's head 
by being too small to allow the child's body to pass through, or large 
enough for the child's body to pass through but too small to allow the 
child's head to pass through. 

(23) Field trips--Activities conducted away from the child-
care home. 

(24) Food service--The preparation or serving of meals or 
snacks. 

(25) Frequent--More than two times in a 30-day period. 
Note: For the definition of "regularly or frequently present at an 
operation" (child-care home) as it applies to background checks, 
see §745.601 of this title (relating to What words must I know to 
understand this subchapter?). 

(26) Garbage--Waste food or items that when deteriorating 
cause offensive odors and attract rodents, insects, and other pests. 

(27) Grounds--Includes any parcel of land where the home 
of the primary caregiver is located and any building, other structure, 
body of water, play equipment, street, sidewalk, walkway, driveway, 
parking garage, or parking lot on the parcel. Also referred to as 
"premises" in this chapter. 

(28) [(27)] Group activities--Activities that allow children 
to interact with other children in large or small groups. Group activities 
include storytelling, finger plays, show and tell, organized games, and 
singing. 

(29) [(28)] Health-care professional--A licensed physician, 
a licensed advanced practice registered nurse (APRN), a licensed voca-
tional nurse (LVN), a licensed registered nurse (RN), or other licensed 
medical personnel providing health care to the child within the scope of 
the license. This does not include physicians, nurses, or other medical 
personnel who are not licensed in the United States or in the country in 
which the person practices. 

(30) [(29)] Health check--A visual or physical assessment 
of a child to identify potential concerns about a child's health, including 
signs or symptoms of illness and injury, in response to changes in the 
child's behavior since the last date of attendance. 

(31) [(30)] High school equivalent--

(A) Documentation of a program recognized by the 
Texas Education Agency (TEA) or other public educational entity 
in another state, which offers similar training on reading, writing, 
and math skills taught at the high school level, such as a General 
Educational Development (GED) certificate; or 

(B) Confirmation that the person received home-
schooling that adequately addressed basic competencies such as basic 
reading, writing, and math skills, which would otherwise have been 
documented by a high school diploma. 

(32) [(31)] Individual activities--Opportunities for the 
child to work independently or to be away from the group, but super-
vised. 

(33) [(32)] Infant--A child from birth through 17 months. 

(34) [(33)] Inflatable--An amusement ride or device, con-
sisting of air-filled structures designed for use by children, as specified 
by the manufacturer, which may include bouncing, climbing, sliding, 

47 TexReg 4948 August 19, 2022 Texas Register 



or interactive play. They are made of flexible fabric, kept inflated by 
continuous air flow by one or more blowers, and rely upon air pressure 
to maintain their shape. 

(35) [(34)] Instructor-led training--Training characterized 
by the communication and interaction that takes place between the stu-
dent and the instructor. The training must include an opportunity for 
the student to interact with the instructor to obtain clarifications and 
information beyond the scope of the training materials. For such an 
opportunity to exist, the instructor must communicate with the student 
in a timely fashion, including answering questions, providing feed-
back on skills practice, providing guidance or information on addi-
tional resources, and proactively interacting with students. Examples 
of this type of training include, classroom training, web-based on-line 
facilitated learning, video-conferencing, or other group learning expe-
riences. 

(36) [(35)] Janitorial duties--Those duties that involve the 
cleaning and maintenance of the child-care home, building, rooms, fur-
niture, etc. Cleaning and maintenance include such duties as cleans-
ing carpets, washing cots, and sweeping, vacuuming, or mopping a 
restroom or a classroom. Sweeping up after an activity or mopping up 
a spill in a classroom that is immediately necessary for the children's 
safety is not considered a janitorial duty. 

(37) [(36)] Natural environment--Settings that are natural 
or typical for all children of the same age without regard to ability or 
disability. For example, a natural environment for learning social skills 
is a play group of peers. 

(38) [(37)] Permit is no longer valid--For purposes of this 
chapter, a permit remains valid through the renewal process. A permit 
only becomes invalid when your: 

(A) Home voluntarily closes; 

(B) Home must close because of an enforcement action 
in Chapter 745, Subchapter L of this title (relating to Enforcement Ac-
tions); 

(C) Permit expires according to §745.481 of this title 
(relating to When does my permit expire?); or 

(D) Home must close because its permit is automati-
cally revoked according to the Human Resources Code §§42.048(e), 
42.052(i), or 42.054(f). 

(39) [(38)] Physical activity (moderate)--Levels of activity 
for a child that are at intensities faster than a slow walk, but still allow 
the child to talk easily. Moderate physical activity increases the child's 
heart rate and breathing rate. 

(40) [(39)] Physical activity (vigorous)--Rhythmic, repeti-
tive physical movement for a child that uses large muscle groups, caus-
ing the child to breathe rapidly and only enabling the child to speak in 
short phrases. Typically, the child's heart rate is substantially increased, 
and the child is likely to be sweating while engaging in vigorous phys-
ical activity. 

(41) [(40)] Pre-kindergarten age child--A child who is 
three or four years of age before the beginning of the current school 
year. 

(42) Premises--See the term "grounds" and its definition in 
this section. 

(43) [(41)] Regular--On a recurring, scheduled basis. 
Note: For the definition of "regularly or frequently present at an 
operation" (child-care home) as it applies to background checks, see 
§745.601 of this title. 

(44) [(42)] Restrictive device--Equipment that places the 
body of a child in a position that may restrict airflow or cause stran-
gulation; usually, the child is placed in a semi-seated position. Exam-
ples of restrictive devices are car seats, swings, bouncy seats, and high 
chairs. 

(45) [(43)] Safety belt--A lap belt and any shoulder straps 
included as original equipment on or added to a vehicle. 

(46) [(44)] Sanitize--The use of a product (usually a dis-
infecting solution) that is registered by the Environmental Protection 
Agency (EPA) which substantially reduces germs on inanimate objects 
to levels considered safe by public health requirements. Many bleach 
and hydrogen peroxide products are EPA-registered. You must follow 
the product's labelling instructions for sanitizing (paying particular at-
tention to any instructions regarding contact time and toxicity on sur-
faces likely to be mouthed by children, such as toys and crib rails). For 
an EPA-registered sanitizing product or disinfecting solution that does 
not include labelling instructions for sanitizing (a bleach product, for 
example), you must follow these steps in order: 

(A) Washing with water and soap; 

(B) Rinsing with clear water; 

(C) Soaking in or spraying on a disinfecting solution for 
at least two minutes. Rinsing with cool water only those items that 
children are likely to place in their mouths; and 

(D) Allowing the surface or item to air-dry. 

(47) [(45)] School-age child--A child who is five years of 
age and older and is enrolled in or has completed kindergarten. 

(48) [(46)] Screen time activity--An activity during which 
a child views media content on a cell or mobile phone, tablet, computer, 
television, video, film, or DVD. Screen time activities do not include 
video chatting with a child's family or assistive and adaptive computer 
technology used by a child with special care needs on a consistent basis. 

(49) [(47)] Self-instructional training--Training designed 
to be used by one individual working alone and at the individual's own 
pace to complete lessons or modules. Lessons or modules commonly 
include questions with clear right and wrong answers. An example of 
this type of training is web-based training. Self-study training is also 
a type of self-instructional training. 

(50) [(48)] Self-study training--Non-standardized training 
where an individual reads written materials, watches a training video, 
or listens to a recording to obtain certain knowledge that is required for 
annual training. Self-study training is limited to three hours of annual 
training per year. 

(51) [(49)] Special care needs--A child with special care 
needs is a child who has a chronic physical, developmental, behavioral, 
or emotional condition and who also requires assistance beyond that 
required by a child generally to perform tasks that are within the typical 
chronological range of development, including the movement of large 
or small muscles, learning, talking, communicating, self-help, social 
skills, emotional well-being, seeing, hearing, and breathing. 

(52) [(50)] State or local fire marshal--A fire official desig-
nated by the city, county, or state government. 

(53) [(51)] Toddler--A child from 18 months through 35 
months. 

(54) [(52)] Universal precautions--An approach to infec-
tion control where all human blood and certain human bodily fluids are 
treated as if known to be infectious for HIV, HBV, and other blood-
borne pathogens. 
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(55) [(53)] Water activities--Related to the use of swim-
ming pools, splashing pools, wading pools, sprinkler play, or other bod-
ies of water. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202871 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

CHAPTER 748. MINIMUM STANDARDS FOR 
GENERAL RESIDENTIAL OPERATIONS 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to 
§§748.43, 748.4553, and 748.4659; and new §748.3319 and 
§748.3321 in Title 26, Texas Administrative Code, Chapter 748, 
Minimum Standards for General Residential Operations. 
BACKGROUND AND PURPOSE 

The proposal is necessary to implement sections of statute that 
were added or amended by House Bill (H.B.) 1540, 87th Texas 
Legislature, Regular Session, 2021. 
H.B. 1540, SECTION 18, amended Texas Human Resources 
Code (HRC) §42.002 to add the new term "grounds" and its def-
inition. 
H.B. 1540, SECTION 19, made the following changes to 
HRC §42.042: (1) added subsection (e)(9), which requires 
HHSC Child Care Regulation (CCR) to promulgate minimum 
standards that ensure a child's health, safety, and welfare 
are adequately protected on the "grounds" of a child-care 
facility or registered family home; (2) amended subsection (g) 
to allow CCR to recognize and treat differently the "grounds 
appurtenant to" child-care facilities, registered family homes, 
listed family homes, child-placing agencies, and foster homes 
when promulgating minimum standards for each operation type; 
and (3) amended subsection (g-2) to require CCR to consider 
precautions required for a general residential operation (GRO) 
to protect trafficking victims and the vulnerability of the victims 
on the "grounds" of a residential treatment center (RTC) when 
adopting minimum standards. 
H.B. 1540, SECTION 20, added HRC §42.068, which requires 
(1) CCR to develop "no trespassing" notices that meet specific 
criteria and to provide them at no charge to each RTC; and (2) 
each RTC to post the "no trespassing" notices at specific loca-
tions on the grounds of the operation. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §748.43 (1) adds the new term 
"grounds" and its definition; (2) renumbers the paragraphs ac-
cordingly; and (3) adds the term "premises" and a definition that 
refers directly to the term "grounds" and its definition. 

Proposed new §748.3319 provides that an RTC must post "no 
trespassing" signs meeting certain criteria at the locations spec-
ified in the rule. 
Proposed new §748.3321 describes additional responsibilities 
for an RTC, including (1) ensuring that the "no trespassing" 
signs are legible and reflect under whose authority the signs are 
currently posted; and (2) requesting new signs from CCR, as 
needed, to comply with rules. 
The proposed amendment to §748.4553 clarifies that a GRO 
providing trafficking victim services must have written policies 
that ensure safety and security of trafficking victims and employ-
ees on the grounds of the GRO. 
The proposed amendment to §748.4659 clarifies that a GRO 
providing trafficking victim services must having annual train-
ing that addresses the external safety and security risks at the 
operation, including the grounds of the operation. The amend-
ment also adds unapproved visitors and intruders as examples 
of safety and security risks. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, there will 
be an estimated additional cost to state government as a result of 
enforcing and administering the rules as proposed. Enforcing or 
administering the rules does not have foreseeable implications 
relating to costs or revenues of local government. The effect 
on state government for each year of the first five years the pro-
posed rules are in effect is an estimated cost of $18,000 General 
Revenue (GR) in fiscal year (FY) 2023, $1,500 each year in FYs 
2024 through FY 2026, and $19,500 in FY 2027. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create a new rule; 
(6) the proposed rules will expand existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there may be an adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. Of the 139 RTCs required to comply with SEC-
TION 20 of H.B. 1540, HHSC estimates 35 percent (or 49) would 
meet the definition of a small business because most GROs are 
either (1) not for-profit businesses; or (2) for-profit businesses 
with 100 or more employees. Of these 49 RTCs, HHSC esti-
mates half of them (or approximately 24) are micro-businesses. 
There are no rural communities licensed or certified to operate 
an RTC. 
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LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules (1) are necessary to protect the health, 
safety, and welfare of the residents of Texas; and (2) are neces-
sary to implement legislation that does not specifically state that 
§2001.0045 applies to the rules. 
PUBLIC BENEFIT AND COSTS 

Rachel Ashworth-Mazerolle, Associate Commissioner for Child 
Care Regulation, has determined that for each year of the first 
five years the rules are in effect, the public benefit will be (1) 
increased compliance with statutory requirements; and (2) addi-
tional protections for children on the grounds or premises of an 
operation. 
Trey Wood has also determined that for the first five years the 
rules are in effect, persons who are required to comply with the 
proposed rules may incur economic costs because there may 
be costs to RTCs related to installing the signage in the various 
locations required by the bill. The installation costs may include 
posts, concrete, and fasteners. On average, the estimated cost 
for an RTC to install 10 signs is $95. The number of signs to be 
installed will vary from RTC to RTC based on the size of the prop-
erty's perimeter, whether the perimeter is fenced or unfenced, 
and the number of access points leading to the grounds. Every 
three to five years, on average, the signs will likely need to be 
replaced due to wear and tear, which means there may be some 
installation costs related to replacing rusty nuts and bolts used to 
fasten the signs. On average, after four years, HHSC estimates 
the cost for an RTC to replace the fasteners for 10 signs is $15. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov. 
Written comments on the proposal may be submitted to Ryan 
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin, 
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R020" in the subject 
line. 
SUBCHAPTER B. DEFINITIONS AND 
SERVICES 
DIVISION 1. DEFINITIONS 

26 TAC §748.43 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regulatory 
functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, Texas Human Resources Code 
§42.042(a) requires HHSC to adopt rules to carry out the 
requirements of Texas Human Resources Code Chapter 42. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §§42.002, 42.042, and 
42.068. 
§748.43. What do certain words and terms mean in this chapter? 
The words and terms used in this chapter have the meanings assigned 
to them under §745.21 of this title (relating to What do the follow-
ing words and terms mean when used in this chapter?), unless another 
meaning is assigned in this section or unless the context clearly indi-
cates otherwise. The following words and terms have the following 
meanings unless the context clearly indicates otherwise: 

(1) Accredited college or university--An institution of 
higher education accredited by one of the following regional accredit-
ing entities: 

(A) The Southern Association of Colleges and Schools 
Commission on Colleges, a subdivision of the Southern Association of 
Colleges and Schools; 

(B) The Middle States Commission on Higher Educa-
tion, a component of the Middle States Association of Colleges and 
Schools; 

(C) The Commission on Institutions of Higher Educa-
tion, a subdivision of the New England Association of Schools and 
Colleges; 

(D) The Higher Learning Commission (formerly part of 
the North Central Association of Colleges and Schools); 

(E) The Northwest Commission on Colleges and Uni-
versities; 

(F) The Accrediting Commission for Senior Colleges 
and Universities, a subdivision of the Western Association of Schools 
and Colleges; or 

(G) The Accrediting Commission for Community and 
Junior Colleges, a subdivision of the Western Association of Schools 
and Colleges. 

(2) Activity space--An area or room used for child activi-
ties. 

(3) Adaptive functioning--Refers to how effectively a per-
son copes with common life demands and how well the person meets 
standards of personal independence expected of someone in his partic-
ular age group, sociocultural background, and community setting. 

(4) Adult--A person 18 years old or older. 

(5) Caregiver--A person counted in the child/caregiver ra-
tio, whose duties include the direct care, supervision, guidance, and 
protection of a child. This does not include a contract service provider 
who: 

(A) Provides a specific type of service to your operation 
for a limited number of hours per week or month; or 

PROPOSED RULES August 19, 2022 47 TexReg 4951 

mailto:CCRRules@hhs.texas.gov
mailto:Ryan.Malsbary@hhs.texas.gov


(B) Works with one particular child. 

(6) Certified lifeguard--A person who has been trained in 
rescue techniques, lifesaving, and water safety by a qualified instructor 
from a recognized organization that awards a certificate upon success-
ful completion of the training. A certified lifeguard ensures the safety 
of persons by preventing and responding to water related emergencies. 

(7) Chemical restraint--A prohibited type of emergency be-
havior intervention that uses chemicals or pharmaceuticals through top-
ical application, oral administration, injection, or other means to immo-
bilize or sedate a child as a mechanism of control. The use of a medi-
cation is not a chemical restraint under this chapter if the medication: 

(A) Is prescribed by a treating health-care professional; 

(B) Is administered solely for medical or dental reasons; 
and 

(C) Has a secondary effect of immobilizing or sedating 
a child. 

(8) Child/caregiver ratio--The maximum number of chil-
dren for whom one caregiver can be responsible. 

(9) Childhood activities--Activities that are generally ac-
cepted as suitable for children of the same chronological age, level of 
maturity, and developmental level as determined by a reasonable and 
prudent parent standard as specified in §748.705 of this chapter (relat-
ing to What is the "reasonable and prudent parent standard"?). Exam-
ples of childhood activities include extracurricular activities, in-school 
and out-of-school activities, enrichment activities, cultural activities, 
and employment opportunities. Childhood activities include unsuper-
vised childhood activities. 

(10) Child in care--A child who is currently admitted as a 
resident of a general residential operation, regardless of whether the 
child is temporarily away from the operation, as in the case of a child 
at school or at work. Unless a child has been discharged from the op-
eration, the child is considered a child in care. 

(11) Child passenger safety seat system--An infant or child 
passenger restraint system that meets the federal standards for crash-
tested restraint systems as set by the National Highway Traffic Safety 
Administration. 

(12) Contract service provider--A person or entity that is 
contracting with the operation to provide a service, whether paid or 
unpaid. Also referred to as "contract staff" and "contractor" in this 
chapter. 

(13) Corporation or other type of business entity--May in-
clude an association, corporation, nonprofit association, nonprofit cor-
poration, nonprofit association with religious affiliation, nonprofit cor-
poration with religious affiliation, limited liability company, political 
subdivision, or state agency. For purposes of this chapter, this defini-
tion does not include any type of "partnership," which is defined sepa-
rately. 

(14) Cottage or cottage home--A living arrangement for 
children who are not receiving treatment services in which: 

(A) Each group of children has separate living quarters; 

(B) 12 or fewer children are in each group; 

(C) Primary caregivers live in the children's living quar-
ters, 24 hours per day for at least four days a week or 15 days a month; 
and 

(D) Other caregivers are used only to meet the child-to-
caregiver ratio in an emergency or to supplement care provided by the 
primary caregivers. 

(15) Counseling--A procedure used by professionals from 
various disciplines in guiding individuals, families, groups, and com-
munities by such activities as delineating alternatives, helping to ar-
ticulate goals, processing feelings and options, and providing needed 
information. This definition does not include career counseling. 

(16) Days--Calendar days, unless otherwise stated. 

(17) De-escalation--Strategies used to defuse a volatile sit-
uation, to assist a child to regain behavioral control, and to avoid a 
physical restraint or other behavioral intervention. 

(18) Department--The Texas Department of Family and 
Protective Services (DFPS). 

(19) Discipline--A form of guidance that is constructive or 
educational in nature and appropriate to the child's age, development, 
situation, and severity of the behavior. 

(20) Emergency behavior intervention [Behavior Interven-
tion] (EBI)--Interventions used in an emergency situation, including 
personal restraints, mechanical restraints, emergency medication, and 
seclusion. 

(21) Emergency medication--A type of emergency behav-
ior intervention that uses chemicals or pharmaceuticals through topical 
application, oral administration, injection, or other means to modify a 
child's behavior. The use of a medication is not an emergency medica-
tion under this chapter if the medication: 

(A) Is prescribed by a treating health-care professional; 

(B) Is administered solely for a medical or dental rea-
son (e.g. Benadryl for an allergic reaction or medication to control 
seizures); and 

(C) Has a secondary effect of modifying a child's be-
havior. 

(22) Emergency situation--A situation in which attempted 
preventative de-escalatory or redirection techniques have not effec-
tively reduced the potential for injury, so that intervention is imme-
diately necessary to prevent: 

(A) Imminent probable death or substantial bodily harm 
to the child because the child attempts or continually threatens to com-
mit suicide or substantial bodily harm; or 

(B) Imminent physical harm to another because of the 
child's overt acts, including attempting to harm others. These situations 
may include aggressive acts by the child, including serious incidents of 
shoving or grabbing others over their objections. These situations do 
not include verbal threats or verbal attacks. 

(23) Employee--A person an operation employs full-time 
or part-time to work for wages, salary, or other compensation. For the 
purposes of this chapter, employees include all operation staff and any 
owner who is present at the operation or transports any child in care. 

(24) Family members--An individual related to another in-
dividual within the third degree of consanguinity or affinity. For the 
definitions of consanguinity and affinity, see Chapter 745 of this title 
(relating to Licensing). The degree of the relationship is computed as 
described in Government Code, §573.023 (relating to Computation of 
Degree of Consanguinity) and §573.025 (relating to Computation of 
Degree of Affinity). 
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(25) Field trip--A group activity conducted away from the 
operation. 

(26) Food service--The preparation or serving of meals or 
snacks. 

(27) Full-time--At least 30 hours per week. 

(28) Garbage--Food or items that when deteriorating cause 
offensive odors and/or attract rodents, insects, and other pests. 

(29) General Residential Operation--A residential 
child-care operation that provides child care for seven or more children 
or young adults. The care may include treatment services or program-
matic services. These operations include formerly titled emergency 
shelters, operations providing basic child care, residential treatment 
centers, and halfway houses. 

(30) Governing body--A group of persons or officers of the 
corporation or other type of business entity having ultimate authority 
and responsibility for the operation. 

(31) Grounds--Includes any parcel of land where the oper-
ation is located and any building, other structure, body of water, play 
equipment, street, sidewalk, walkway, driveway, parking garage, or 
parking lot on the parcel. Also referred to as "premises" in this chapter. 

(32) [(31)] Group of children--Children assigned to a spe-
cific caregiver or specific caregivers. Generally, the group stays with 
the assigned caregivers throughout the day and may move to different 
areas throughout the operation, indoors and out. For example, children 
who are assigned to specific caregivers occupying a unit or cottage are 
considered a group. 

(33) [(32)] Health-care professional--A licensed physician, 
licensed advanced practice registered nurse (APRN), physician's assis-
tant, licensed vocational nurse (LVN), licensed registered nurse (RN), 
or other licensed medical personnel providing health care to the child 
within the scope of the person's license. This does not include physi-
cians, nurses, or other medical personnel not licensed to practice in the 
United States or in the country in which the person practices. 

(34) [(33)] High-risk behavior--Behavior of a child that 
creates an immediate safety risk to self or others. Examples of 
high-risk behavior include suicide attempt, self-abuse, physical ag-
gression causing bodily injury, chronic running away, substance abuse, 
fire-setting, and sexual aggression or perpetration. 

(35) [(34)] Human services field--A field of study that con-
tains coursework in the social sciences of psychology and social work 
including some counseling classes focusing on normal and abnormal 
human development and interpersonal relationship skills from an ac-
credited college or university. Coursework in guidance counseling 
does not apply. 

(36) [(35)] Immediate danger--A situation where a prudent 
person would conclude that bodily harm would occur if there were no 
immediate interventions. Immediate danger includes a serious risk of 
suicide, serious physical injury to self or others, or the probability of 
bodily harm resulting from a child running away. Immediate danger 
does not include: 

(A) Harm that might occur over time or at a later time; 
or 

(B) Verbal threats or verbal attacks. 

(37) [(36)] Infant--A child from birth through 17 months. 

(38) [(37)] Livestock--An animal raised for human con-
sumption or an equine animal. 

(39) [(38)] Living quarters--A structure or part of a struc-
ture where a group of children reside, such as a building, house, cottage, 
or unit. 

(40) [(39)] Mechanical restraint--A type of emergency be-
havior intervention that uses the application of a device to restrict the 
free movement of all or part of a child's body in order to control phys-
ical activity. 

(41) [(40)] Mental health professional--Refers to: 

(A) A psychiatrist licensed by the Texas Medical 
Board; 

(B) A psychologist licensed by the Texas State Board 
of Examiners of Psychologists; 

(C) A master's level social worker or higher licensed by 
the Texas State Board of Social Work Examiners; 

(D) A professional counselor licensed by the Texas 
State Board of Examiners of Professional Counselors; 

(E) A marriage and family therapist licensed by the 
Texas State Board of Examiners of Marriage and Family Therapists; 
and 

(F) A master's level or higher nurse licensed as an Ad-
vanced Practice Registered Nurse by the Texas Board of Nursing and 
board certified in Psychiatric/Mental Health. 

(42) [(41)] Non-ambulatory--A child that is only able to 
move from place to place with assistance, such as a walker, crutches, a 
wheelchair, or prosthetic leg. 

(43) [(42)] Non-mobile--A child that is not able to move 
from place to place, even with assistance. 

(44) [(43)] Normalcy--See §748.701 of this chapter (relat-
ing to What is "normalcy"?). 

(45) [(44)] Operation--General residential operations, in-
cluding residential treatment centers. 

(46) [(45)] Owner--The sole proprietor, partnership, or cor-
poration or other type of business entity who owns the operation. 

(47) [(46)] Parent--A person or entity that has legal respon-
sibility for or legal custody of a child, including the managing conser-
vator, or legal guardian of the child or a legally authorized representa-
tive of an entity with that status. 

(48) [(47)] Partnership--A partnership may be a general 
partnership, (general) limited liability partnership, limited partnership, 
or limited partnership as limited liability partnership. 

(49) [(48)] Permit holder--The owner of the operation that 
is granted the permit. 

(50) [(49)] Permit is no longer valid--For purposes of this 
chapter, a permit remains valid through the renewal process. A per-
mit only becomes invalid when your operation voluntarily closes or 
is required to close through an enforcement action in Subchapter L of 
Chapter 745 (relating to Enforcement Actions). 

(51) [(50)] Person legally authorized to give consent--The 
person legally authorized to give consent by the Texas Family Code or 
a person authorized by the court. 

(52) [(51)] Personal restraint--A type of emergency behav-
ior intervention that uses the application of physical force without the 
use of any device to restrict the free movement of all or part of a child's 
body in order to control physical activity. 
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(53) [(52)] Physical force--Pressure applied to a child's 
body that reduces or eliminates the child's ability to move freely. 

(54) Premises--See the term "grounds" and its definition in 
this section. 

(55) [(53)] PRN--A standing order or prescription that ap-
plies "pro re nata" or "as needed according to circumstances." 

(56) [(54)] Prone restraint--A restraint in which the child is 
placed in a chest-down hold. 

(57) [(55)] Psychosocial assessment--An evaluation by a 
mental health professional of a child's mental health that includes a: 

(A) Clinical interview of the child; 

(B) Diagnosis from the Diagnostic and Statistical 
Manual of Mental Disorders 5 (DSM-5), or statement that rules out a 
DSM-5 diagnosis; 

(C) Treatment plan for the child, including whether fur-
ther evaluation of the child is needed (for example: is a psychiatric 
evaluation needed to determine if the child would benefit from psy-
chotropic medication or hospitalization; or is a psychological evalua-
tion with psychometric testing needed to determine if the child has a 
learning disability or an intellectual disability); and 

(D) Written summary of the assessment. 

(58) [(56)] Re-evaluate--Re-assessing all factors required 
for the initial evaluation for the purpose of determining if any sub-
stantive changes have occurred. If substantive changes have occurred, 
these areas must be fully evaluated. 

(59) [(57)] Regularly--On a recurring, scheduled basis. 
Note: For the definition for "regularly or frequently present at an 
operation" as it applies to background checks, see §745.601 of this title 
(relating to What words must I know to understand this subchapter?). 

(60) [(58)] Residential child-care operation--A licensed or 
certified operation that provides residential child care. Also referred to 
as a "residential child-care facility." 

(61) [(59)] Residential Treatment Center (RTC)--A general 
residential operation for seven [13] or more children or young adults 
that exclusively provides treatment services for children with emo-
tional disorders. 

(62) [(60)] Sanitize--The use of a product (usually a disin-
fecting solution) registered by the Environmental Protection Agency 
(EPA) that substantially reduces germs on inanimate objects to lev-
els considered safe by public health requirements. Many bleach and 
hydrogen peroxide products are EPA-registered. You must follow the 
product's labeling instructions for sanitizing (paying particular atten-
tion to any instructions regarding contact time and toxicity on surfaces 
likely to be mouthed by children, such as toys and crib rails). For an 
EPA-registered sanitizing product or disinfecting solution that does not 
include labeling instructions for sanitizing (a bleach product, for exam-
ple), you must conduct these steps in the following order: 

(A) Washing with water and soap; 

(B) Rinsing with clear water; 

(C) Soaking in or spraying on a disinfecting solution for 
at least two minutes. Rinsing with cool water only those items that a 
child is likely to place in his mouth; and 

(D) Allowing the surface or item to air-dry. 

(63) [(61)] School-age child--A child who is five years old 
or older and is enrolled in or has completed kindergarten. 

(64) [(62)] Seat belt--A lap belt and any shoulder strap in-
cluded as original equipment on or added to a motor vehicle. 

(65) [(63)] Seclusion--A type of emergency behavior inter-
vention that involves the involuntary separation of a child from other 
children and the placement of the child alone in an area from which 
the child is prevented from leaving. Examples of such an area include 
where the child is prevented from leaving by a physical barrier, force, 
or threat of force. 

(66) [(64)] Service plan--A plan that identifies a child's ba-
sic and specific needs and how those needs will be met. 

(67) [(65)] Short personal restraint--A personal restraint 
that does not last longer than one minute before the child is released. 

(68) [(66)] State or local fire authority--A fire official who 
is authorized to conduct fire safety inspections on behalf of the city, 
county, or state government, including certified fire inspectors. 

(69) [(67)] State or local sanitation official--A sanitation 
official who is authorized to conduct environmental sanitation inspec-
tions on behalf of the city, county, or state government. 

(70) [(68)] Substantial physical injury--Physical injury se-
rious enough that a reasonable person would conclude that the injury 
needs treatment by a medical professional, including dislocated, frac-
tured, or broken bones; concussions; lacerations requiring stitches; sec-
ond and third degree burns; and damages to internal organs. Evidence 
that physical injury is serious includes the location, severity of the bod-
ily harm, and age of the child. Substantial physical injury does not 
include minor bruising, the risk of minor bruising, or similar forms of 
minor bodily harm that will resolve healthily without professional med-
ical attention. 

(71) [(69)] Supplements--Includes vitamins, herbs, and 
any supplement labeled dietary supplement. 

(72) [(70)] Supine restraint--Placing a child in a chest up 
restraint hold. 

(73) [(71)] Swimming activities--Activities related to the 
use of swimming pools, wading/splashing pools, hot tubs, or other bod-
ies of water. 

(74) [(72)] Toddler--A child from 18 months through 35 
months. 

(75) [(73)] Trafficking victim--A child who has been re-
cruited, harbored, transported, provided or obtained for the purpose of 
forced labor or commercial sexual activity, including any child sub-
jected to an act or practice as specified in Texas Penal Code §20A.02 
or §20A.03. 

(76) [(74)] Trauma informed care (TIC)--Care for children 
that is child-centered and considers the unique culture, experiences, 
and beliefs of the child. TIC takes into consideration: 

(A) The impact that traumatic experiences have on the 
lives of children; 

(B) The symptoms of childhood trauma; 

(C) An understanding of a child's personal trauma his-
tory; 

(D) The recognition of a child's trauma triggers; and 

(E) Methods of responding that improve a child's ability 
to trust, to feel safe, and to adapt to changes in the child's environment. 

(77) [(75)] Treatment director--The person responsible for 
the overall treatment program providing treatment services. A treat-
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ment director may have other responsibilities and may designate treat-
ment director responsibilities to other qualified persons. 

(78) [(76)] Universal precautions--An approach to infec-
tion control where all human blood and certain human bodily fluids 
are treated as if known to be infectious for the human immunodefi-
ciency virus (HIV), the hepatitis B virus (HBV), and other blood-borne 
pathogens. 

(79) [(77)] Unsupervised childhood activities--Childhood 
activities that a child in care participates in away from the operation 
and the caregivers. Childhood activities that an operation sponsors, 
conducts, or supervises are not unsupervised childhood activities. Un-
supervised childhood activities may include playing sports, going on 
field trips, spending the night with a friend, going to the mall, or dat-
ing. Unsupervised childhood activities may last one or more days. 

(80) [(78)] Vaccine-preventable disease--A disease that is 
included in the most current recommendations of the Advisory Com-
mittee on Immunization Practices of the Centers for Disease Control 
and Prevention. 

(81) [(79)] Volunteer--A person who provides: 

(A) Child-care services, treatment services, or pro-
grammatic services under the auspices of the operation without 
monetary compensation; or 

(B) Any type of services under the auspices of the op-
eration without monetary compensation when the person has unsuper-
vised access to a child in care. 

(82) [(80)] Young adult--An adult whose chronological age 
is between 18 and 22 years, who is currently in a residential child-care 
operation, and who continues to need child-care services. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202872 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER P. PHYSICAL SITE 
DIVISION 1. GROUNDS AND GENERAL 
REQUIREMENTS 
26 TAC §748.3319, §748.3321 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regula-
tory functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, Texas Human Resources Code 
§42.042(a) requires HHSC to adopt rules to carry out the require-
ments of Texas Human Resources Code Chapter 42. 

The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §§42.002, 42.042, and 
42.068. 
§748.3319. What "No Trespassing" signs must I post if my operation 
is a residential treatment center? 

(a) If your operation is a residential treatment center, you must 
post the "No Trespassing" signs required by subsections (b) and (c) of 
this section. 

(b) You may create your own "No Trespassing" signs or use 
the ones we provide you, but the signs must: 

(1) State that entry to the property is forbidden; 

(2) Include a description of the provisions of §30.05, Penal 
Code, including the penalties for violating §30.05, Penal Code; 

(3) Include the name and address of the person under 
whose authority the notice is posted, unless your operation provides 
trafficking victim services under Subchapter V of this chapter (relating 
to Additional Requirements for Operations that Provide Trafficking 
Victim Services); 

(4) Be written in English and Spanish; and 

(5) Be at least 8-1/2 by 11 inches in size. 

(c) You must post the "No Trespassing" signs in the following 
places: 

(1) Parallel to and along the exterior boundaries of the 
grounds; 

(2) For grounds not fenced, at least every 500 feet along 
the exterior boundaries of the grounds; 

(3) At each roadway or other way of access to the grounds; 

(4) At each entrance to the grounds; and 

(5) In conspicuous places reasonably likely to be viewed 
by intruders. 

§748.3321. What additional responsibilities do I have regarding the 
"No Trespassing" signs if my operation is a residential treatment cen-
ter? 

Regarding the "No Trespassing" signs described in §748.3319 of this 
chapter (relating to What "No Trespassing" signs must I post if my 
operation is a residential treatment center?), you: 

(1) Must ensure each "No Trespassing" sign is legible and 
reflects under whose authority the sign is currently posted; and 

(2) May request new "No Trespassing" signs from us, as 
needed to ensure you are in compliance with the rules in this chapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202876 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 438-3269 
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SUBCHAPTER V. ADDITIONAL 
REQUIREMENTS FOR OPERATIONS 
THAT PROVIDE TRAFFICKING VICTIM 
SERVICES 
DIVISION 2. POLICIES AND PROCEDURES 
26 TAC §748.4553 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regulatory 
functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, Texas Human Resources Code 
§42.042(a) requires HHSC to adopt rules to carry out the 
requirements of Texas Human Resources Code Chapter 42. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §§42.002, 42.042, and 
42.068. 
§748.4553. What safety and security policies must I develop? 

You must develop written policies that address: 

(1) The measures you will implement to ensure the safety 
and security of trafficking victims and employees, including measures 
that address both interior and exterior security while promoting a com-
fortable and nurturing environment on the grounds of your operation; 

(2) Employee protocols and procedures for ensuring a safe 
environment, including: 

(A) An internal and external communication system 
that addresses emergency situations; and 

(B) How to handle visitors not allowed on the premises 
of the operation; and 

(3) Appropriate safeguards with respect to a trafficking vic-
tim's access to forms of communication, including telephones, cell 
phones, computer, internet, mail, and visitors, which may pose a risk 
of further victimization of the child. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202877 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 4. TRAINING 
26 TAC §748.4659 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 

of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regulatory 
functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, Texas Human Resources Code 
§42.042(a) requires HHSC to adopt rules to carry out the 
requirements of Texas Human Resources Code Chapter 42. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §§42.002, 42.042, and 
42.068. 
§748.4659. What areas or topics must the four hours of training re-
garding trafficking victims include? 

The four hours of annual training must include: 

(1) One hour of training in preventing compassion fatigue 
and secondary traumatic stress; and 

(2) Three hours of training in areas appropriate to the needs 
of children for whom the operation or caregiver will be providing care, 
which may include: 

(A) Typology of trafficking victims; 

(B) Manifestations of trauma and practice in trauma in-
formed care; 

(C) How trafficking victims are manipulated and con-
trolled; 

(D) Making informed decisions and setting boundaries 
for trafficking victims; 

(E) Understanding and avoiding the triggers of traffick-
ing victims; 

(F) Creating and maintaining nurturing environments 
for trafficking victims; and 

(G) Identifying and responding to internal and external 
safety and security risks at the operation, including the grounds of the 
operation (e.g., high flight risk, potential self-harm, harm to others, 
[and] internal recruitment, unapproved visitors, and intruders). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202878 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

CHAPTER 749. MINIMUM STANDARDS FOR 
CHILD-PLACING AGENCIES 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to 
§§749.43, 749.4053, and 749.4157 in Title 26, Texas Adminis-
trative Code, Chapter 749, Minimum Standards for Child-Placing 
Agencies. 
BACKGROUND AND PURPOSE 
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The proposal is necessary to implement sections of statute that 
were added or amended by House Bill (H.B.) 1540, 87th Texas 
Legislature, Regular Session, 2021. 
H.B. 1540, SECTION 18, amended Texas Human Resources 
Code (HRC) §42.002 to add the new term "grounds" and its def-
inition. 
H.B. 1540, SECTION 19, made the following changes to HRC 
§42.042: (1) added subsection (e)(9), which requires HHSC 
Child Care Regulation (CCR) to promulgate minimum standards 
that ensure a child's health, safety, and welfare are adequately 
protected on the "grounds" of a child-care facility or registered 
family home; and (2) amended subsection (g) to allow CCR 
to recognize and treat differently the "grounds appurtenant 
to" child-care facilities, registered family homes, listed family 
homes, child-placing agencies, and foster homes when promul-
gating minimum standards for each operation type. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §749.43 (1) adds the new term 
"grounds" and its definition; (2) renumbers the paragraphs ac-
cordingly; and (3) adds the term "premises" and a definition that 
refers directly to the term "grounds" and its definition. 
The proposed amendment to §749.4053 clarifies that a CPA pro-
viding trafficking victim services must have written policies that 
ensure safety and security of trafficking victims, caregivers, and 
employees on the grounds of the foster home. 
The proposed amendment to §749.4157 clarifies that a CPA pro-
viding trafficking victim services must having annual training that 
addresses the external safety and security risks at a foster home, 
including the grounds of a foster home. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will not create a new rule; 
(6) the proposed rules will expand existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rules do not impose any additional costs 

on small businesses, micro-businesses, or rural communities re-
quired to comply with the rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules (1) are necessary to protect the health, 
safety, and welfare of the residents of Texas; (2) do not impose a 
cost on regulated persons; and (3) are necessary to implement 
legislation that does not specifically state that §2001.0045 ap-
plies to the rule. 
PUBLIC BENEFIT AND COSTS 

Jean Shaw, Associate Commissioner for Child Care Regulation, 
has determined that for each year of the first five years the rules 
are in effect, the public benefit will be (1) increased compliance 
with statutory requirements; and (2) additional protections for 
children on the grounds or premises of an operation. 
Trey Wood has also determined that for the first five years the 
rules are in effect, persons who are required to comply with the 
proposed rules will not incur economic costs. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov. 
Written comments on the proposal may be submitted to Ryan 
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin, 
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R020" in the subject 
line. 
SUBCHAPTER B. DEFINITIONS AND 
SERVICES 
DIVISION 1. DEFINITIONS 
26 TAC §749.43 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regulatory 
functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, Texas Human Resources Code 
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§42.042(a) requires HHSC to adopt rules to carry out the 
requirements of Texas Human Resources Code Chapter 42. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §42.002 and §42.042. 
§749.43. What do certain words and terms mean in this chapter? 

The words and terms used in this chapter have the meanings assigned 
to them under §745.21 of this title (relating to What do the follow-
ing words and terms mean when used in this chapter?), unless another 
meaning is assigned in this section or unless the context clearly indi-
cates otherwise. The following words and terms have the following 
meanings unless the context clearly indicates otherwise: 

(1) Accredited college or university--An institution of 
higher education accredited by one of the following regional accredit-
ing entities: 

(A) The Southern Association of Colleges and Schools 
Commission on Colleges, a subdivision of the Southern Association of 
Colleges and Schools; 

(B) The Middle States Commission on Higher Educa-
tion, a component of the Middle States Association of Colleges and 
Schools; 

(C) The Commission on Institutions of Higher Educa-
tion, a subdivision of the New England Association of Schools and 
Colleges; 

(D) The Higher Learning Commission (formerly part of 
the North Central Association of Colleges and Schools); 

(E) The Northwest Commission on Colleges and Uni-
versities; 

(F) The Accrediting Commission for Senior Colleges 
and Universities, a subdivision of the Western Association of Schools 
and Colleges; or 

(G) The Accrediting Commission for Community and 
Junior Colleges, a subdivision of the Western Association of Schools 
and Colleges. 

(2) Adaptive functioning--Refers to how effectively a per-
son copes with common life demands and how well the person meets 
standards of personal independence expected of someone in his partic-
ular age group, socio-cultural background, and community setting. 

(3) Adoption record--All information received by the 
child-placing agency that bears the child's name or pertains to the 
child, including any information about the birth parents and adoptive 
parents, is considered to be part of the adoption record. 

(4) Adoptive home screening--Also known as a pre-adop-
tive home screening. A written evaluation, prior to the placement of a 
child in an adoptive home, of the: 

(A) Prospective adoptive parents; 

(B) Family of the prospective adoptive parents; and 

(C) Environment of the adoptive parents and their fam-
ily in relation to their ability to meet the needs of a child, and if a child 
has been identified for adoption, the needs of that particular child. 

(5) Adult--A person 18 years old or older. 

(6) Adverse action--See corrective or adverse action. 

(7) Babysitter--A person who temporarily cares for a child 
in foster care for no more than 12 consecutive hours. A babysitter is 
not required to meet the requirements for a caregiver unless the babysit-

ter is a verified foster parent, an agency employee, a contract service 
provider, or a volunteer. 

(8) Babysitting--Care provided by a babysitter. 

(9) Caregiver--A caregiver: 

(A) Is a person counted in the child/caregiver ratio for 
foster care services, including employees, foster parents, contract ser-
vice providers, and volunteers, whose duties include direct care, super-
vision, guidance, and protection of a child in care. This includes any 
person who is solely responsible for a child in foster care. For exam-
ple, a child-placement staff that takes a foster child on an appointment 
or doctor's visit is considered a caregiver; 

(B) Does not include a babysitter, an overnight care 
provider, or a respite child-care provider unless the person is: 

(i) A verified foster parent; 

(ii) An agency employee; 

(iii) A contract service provider; or 

(iv) A volunteer. 

(C) Does not include a contract service provider who: 

(i) Provides a specific type of service to your agency 
for a limited number of hours per week or month; 

(ii) Works with one particular child; or 

(iii) Is a nurse being reimbursed by Medicaid; 

(D) Does not include a person left alone momentarily 
with a child in care while the caregiver leaves the room; and 

(E) Does not include an adoptive parent. 

(10) Certified fire inspector--Persons certified by the Texas 
Commission on Fire Protection to conduct fire inspections. 

(11) Child/caregiver ratio--The maximum number of chil-
dren for whom one caregiver can be responsible. 

(12) Chemical restraint--A prohibited type of emergency 
behavior intervention that uses chemicals or pharmaceuticals through 
topical application, oral administration, injection, or other means to 
immobilize or sedate a child as a mechanism of control. The use of a 
medication is not a chemical restraint under this chapter if the medica-
tion: 

(A) Is prescribed by a treating health-care professional; 

(B) Is administered solely for medical or dental reasons; 
and 

(C) Has a secondary effect of immobilizing or sedating 
a child. 

(13) Childhood activities--Activities that are generally ac-
cepted as suitable for children of the same chronological age, level of 
maturity, and developmental level as determined by a reasonable and 
prudent parent standard as specified in §749.2605 of this chapter (relat-
ing to What is the "reasonable and prudent parent standard"?). Exam-
ples of childhood activities include extracurricular activities, in-school 
and out-of-school activities, enrichment activities, cultural activities, 
and employment opportunities. Childhood activities include unsuper-
vised childhood activities. 

(14) Child in care--A child who has been placed by a child-
placing agency in a foster or adoptive home, regardless of whether the 
child is temporarily away from the home. Unless a child has been dis-
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charged from the child-placing agency, the child is considered a child 
in care. 

(15) Contract service provider--A person or entity that is 
contracting with the operation to provide a service, whether paid or 
unpaid. Also referred to as "contract staff" and "contractor" in this 
chapter. 

(16) Corporation or other type of business entity--May in-
clude an association, corporation, nonprofit association, nonprofit cor-
poration, nonprofit association with religious affiliation, nonprofit cor-
poration with religious affiliation, limited liability company, political 
subdivision, or state agency. For purposes of this chapter, this defini-
tion does not include any type of "partnership," which is defined sepa-
rately. 

(17) Corrective or adverse action--Is any action by you that 
places a restriction or condition on a foster home's verification, includ-
ing the revocation of the verification. Note: For information regarding 
a corrective or adverse action which Licensing is taking against you, 
see Subchapter L of Chapter 745 (relating to Enforcement Actions). 

(18) Counseling--A procedure used by professionals from 
various disciplines in guiding individuals, families, groups, and com-
munities by such activities as delineating alternatives, helping to ar-
ticulate goals, processing feelings and options, and providing needed 
information. This definition does not include career counseling. 

(19) Days--Calendar days, unless otherwise stated. 

(20) De-escalation--Strategies used to defuse a volatile sit-
uation, to assist a child to regain behavioral control, and to avoid a 
physical restraint or other behavioral intervention. 

(21) Department--The Department of Family and Protec-
tive Services (DFPS). 

(22) Discipline--A form of guidance that is constructive or 
educational in nature and appropriate to the child's age, development, 
situation, and severity of the behavior. 

(23) Emergency Behavior Intervention (EBI)--Interven-
tions used in an emergency situation, including personal restraints, 
mechanical restraints, emergency medication, and seclusion. 

(24) Emergency medication--A type of emergency behav-
ior intervention that uses chemicals or pharmaceuticals through topical 
application, oral administration, injection, or other means to modify a 
child's behavior. The use of a medication is not an emergency medica-
tion under this chapter if the medication: 

(A) Is prescribed by a treating health-care professional; 

(B) Is administered solely for a medical or dental rea-
son (e.g. Benadryl for an allergic reaction or medication to control 
seizures); and 

(C) Has a secondary effect of modifying a child's be-
havior. 

(25) Emergency situation--A situation in which attempted 
preventative de-escalatory or redirection techniques have not effec-
tively reduced the potential for injury, so that intervention is imme-
diately necessary to prevent: 

(A) Imminent probable death or substantial physical in-
jury to the child because the child attempts or continually threatens to 
commit suicide or substantial physical injury; or 

(B) Imminent physical harm to another because of the 
child's overt acts, including attempting to harm others. These situations 
may include aggressive acts by the child, including serious incidents of 

shoving or grabbing others over their objections. These situations do 
not include verbal threats or verbal attacks. 

(26) Employee--A person an operation employs full-time 
or part-time to work for wages, salary, or other compensation. For the 
purposes of this chapter, employees include all child-placing agency 
staff and any owner who is present at the operation or a foster home or 
transports any child in care. 

(27) Family members--An individual related to another in-
dividual within the third degree of consanguinity or affinity. For the 
definitions of consanguinity and affinity, see Chapter 745 of this title 
(relating to Licensing). The degree of the relationship is computed as 
described in Government Code, §573.023 (relating to Computation of 
Degree of Consanguinity) and §573.025 (relating to Computation of 
Degree of Affinity). 

(28) Foster care--Care that is provided to a foster child by 
a foster family home. 

(29) Foster family home--A home that is the primary resi-
dence of the foster parent(s) and provides care for six or fewer children 
or young adults, under the regulation of a child-placing agency. Also 
referred to as a "foster home" in this chapter. 

(30) Foster home screening--A written evaluation, prior to 
the verification of the foster home, of the: 

(A) Prospective foster parent(s); 

(B) Family of the prospective foster parent(s); 

(C) All other part- or full-time household members; and 

(D) Environment of the foster parent(s) and their family 
in relation to their ability to meet the child's needs. 

(31) Foster parent--A person verified to provide child-care 
services in the foster home. 

(32) Full-time--At least 30 hours per week. 

(33) Governing body--A group of persons or officers of the 
corporation or other type of business entity having ultimate authority 
and responsibility for the child-placing agency. 

(34) Grounds--Includes any parcel of land where the foster 
home is located and any building, other structure, body of water, play 
equipment, street, sidewalk, walkway, driveway, parking garage, or 
parking lot on the parcel. Also referred to as "premises" in this chapter. 

(35) [(34)] Health-care professional--A licensed physician, 
licensed advanced practice registered nurse (APRN), physician's assis-
tant, licensed vocational nurse (LVN), licensed registered nurse (RN), 
or other licensed medical personnel providing health care to the child 
within the scope of the person's license. This does not include physi-
cians, nurses, or other medical personnel not licensed to practice in the 
United States or in the country in which the person practices. 

(36) [(35)] High-risk behavior--Behavior of a child that 
creates an immediate safety risk to the child or others. Examples 
of high-risk behavior include suicide attempt, self-abuse, physical 
aggression causing bodily injury, chronic running away, substance 
abuse, fire setting, and sexual aggression or perpetration. 

(37) [(36)] Human services field--A field of study that con-
tains coursework in the social sciences of psychology and social work 
including some counseling classes focusing on normal and abnormal 
human development and interpersonal relationship skills from an ac-
credited college or university. Coursework in guidance counseling 
does not apply. 
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(38) [(37)] Immediate danger to self or others--A situation 
where a prudent person would conclude that bodily harm would occur 
if there were no immediate interventions. Immediate danger includes 
a serious risk of suicide, serious physical injury to self or others, or 
the probability of bodily harm resulting from a child running away. 
Immediate danger does not include: 

(A) Harm that might occur over time or at a later time; 
or 

(B) Verbal threats or verbal attacks. 

(39) [(38)] Infant--A child from birth through 17 months. 

(40) [(39)] Master record--The compilation of all required 
records for a specific person or home, such as a master personnel 
record, master case record for a child, or a master case record for a 
foster or adoptive home. 

(41) [(40)] Mechanical restraint--A prohibited type of 
emergency behavior intervention that uses the application of a device 
to restrict the free movement of all or part of a child's body in order 
to control physical activity. 

(42) [(41)] Mental health professional--Refers to: 

(A) A psychiatrist licensed by the Texas Medical 
Board; 

(B) A psychologist licensed by the Texas State Board 
of Examiners of Psychologists; 

(C) A master's level social worker or higher licensed by 
the Texas State Board of Social Work Examiners; 

(D) A professional counselor licensed by the Texas 
State Board of Examiners of Professional Counselors; 

(E) A marriage and family therapist licensed by the 
Texas State Board of Examiners of Marriage and Family Therapists; 
and 

(F) A master's level or higher nurse licensed as an Ad-
vanced Practice Registered Nurse by the Texas Board of Nursing and 
board certified in Psychiatric/Mental Health. 

(43) [(42)] Non-ambulatory--A child that is only able to 
move from place to place with assistance, such as a walker, crutches, a 
wheelchair, or prosthetic leg. 

(44) [(43)] Non-mobile--A child that is not able to move 
from place to place, even with assistance. 

(45) [(44)] Normalcy--See §749.2601 of this chapter (re-
lating to What is "normalcy"?). 

(46) [(45)] Overnight care--Care provided by an overnight 
care provider. 

(47) [(46)] Overnight care provider--A person who tem-
porarily cares for a child in foster care for more than 12 consecutive 
hours, but no more than 72 consecutive hours. 

(48) [(47)] Owner--The sole proprietor, partnership, or cor-
poration or other type of business entity who owns a child-placing 
agency. 

(49) [(48)] Parent--A person or entity that has legal respon-
sibility for or legal custody of a child, including the managing conser-
vator, or legal guardian of the child or a legally authorized representa-
tive of an entity with that status. 

(50) [(49)] Partnership--A partnership may be a general 
partnership, (general) limited liability partnership, limited partnership, 
or limited partnership as limited liability partnership. 

(51) [(50)] Permit holder--The owner of the child-placing 
agency that is granted the permit. 

(52) [(51)] Person legally authorized to give consent--The 
person legally authorized to give consent by the Texas Family Code or 
a person authorized by the court. 

(53) [(52)] Personal restraint--A type of emergency behav-
ior intervention that uses the application of physical force without the 
use of any device to restrict the free movement of all or part of a child's 
body in order to control physical activity. 

(54) [(53)] Physical force--Pressure applied to a child's 
body that reduces or eliminates the child's ability to move freely. 

(55) [(54)] Post-adoption services--Services available 
through the child-placing agency (direct or on referral) to birth and 
adoptive parents and the adoptive child after the adoption is con-
summated. Examples include counseling, maintaining a registry 
if a central registry is not used, providing pertinent, new medical 
information to birth or adoptive parents, or providing the adult adoptee 
a copy of his record upon request. 

(56) [(55)] Post-placement adoptive report--A written 
evaluation of the assessments and interviews, after the adoptive 
placement of the child, regarding the: 

(A) Child; 

(B) Prospective adoptive parent(s); 

(C) Family of the prospective adoptive parent(s); 

(D) Environment of the prospective adoptive parents 
and their family; and 

(E) Adjustment of all individuals to the placement. 

(57) [(56)] Pre-adoptive home screening--See adoptive 
home screening. 

(58) Premises--See the term "grounds" and its definition in 
this section. 

(59) [(57)] PRN--A standing order or prescription that ap-
plies "pro re nata" or "as needed according to circumstances." 

(60) [(58)] Professional service provider--Refers to: 

(A) A child placement management staff or person 
qualified to assist in child placing activity; 

(B) A psychiatrist licensed by the Texas Medical Board; 

(C) A psychologist licensed by the Texas State Board 
of Examiners of Psychologists; 

(D) A master's level social worker or higher licensed by 
the Texas State Board of Social Work Examiners; 

(E) A professional counselor licensed by the Texas 
State Board of Examiners of Professional Counselors; 

(F) A marriage and family therapist licensed by the 
Texas State Board of Examiners of Marriage and Family Therapists; 

(G) A master's level or higher nurse licensed as an Ad-
vanced Practice Registered Nurse by the Texas Board of Nursing and 
board certified in Psychiatric/Mental Health; and 

(H) Other professional employees in fields such as drug 
counseling, nursing, special education, vocational counseling, pastoral 
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counseling, and education who may be included in the professional 
staffing plan for your agency that provides treatment services if the pro-
fessional's responsibilities are appropriate to the scope of the agency's 
program description. These professionals must have the minimum 
qualifications generally recognized in the professional's area of spe-
cialization. 

(61) [(59)] Prone restraint--A restraint in which the child is 
placed in a chest-down hold. 

(62) [(60)] Psychosocial assessment--An evaluation by a 
mental health professional of a child's mental health that includes a: 

(A) Clinical interview of the child; 

(B) Diagnosis from the Diagnostic and Statistical 
Manual of Mental Disorders 5 (DSM-5), or statement that rules out a 
DSM-5 diagnosis; 

(C) Treatment plan for the child, including whether fur-
ther evaluation of the child is needed (for example: is a psychiatric 
evaluation needed to determine if the child would benefit from psy-
chotropic medication or hospitalization; or is a psychological evalua-
tion with psychometric testing needed to determine if the child has a 
learning disability or an intellectual disability); and 

(D) Written summary of the assessment. 

(63) [(61)] Re-evaluate--Assessing all factors required for 
the initial evaluation for the purpose of determining if any substantive 
changes have occurred. If substantive changes have occurred, these 
areas must be fully evaluated. 

(64) [(62)] Regularly--On a recurring, scheduled basis. 
Note: For the definition for "regularly or frequently present at an 
operation" as it applies to background checks, see §745.601 of this title 
(relating to What words must I know to understand this subchapter?). 

(65) [(63)] Residential child-care operation--A licensed or 
certified operation that provides residential child care. Also referred to 
as a "residential child-care facility." 

(66) [(64)] Sanitize--The use of a product (usually a disin-
fecting solution) registered by the Environmental Protection Agency 
(EPA) that substantially reduces germs on inanimate objects to lev-
els considered safe by public health requirements. Many bleach and 
hydrogen peroxide products are EPA-registered. You must follow the 
product's labelling instructions for sanitizing (paying particular atten-
tion to any instructions regarding contact time and toxicity on surfaces 
likely to be mouthed by children, such as toys and crib rails). For an 
EPA-registered sanitizing product or disinfecting solution that does not 
include labelling instructions for sanitizing (a bleach product, for ex-
ample), you must conduct these steps in the following order: 

(A) Washing with water and soap; 

(B) Rinsing with clear water; 

(C) Soaking in or spraying on a disinfecting solution for 
at least two minutes. Rinsing with cool water only those items that a 
child is likely to place in his mouth; and 

(D) Allowing the surface or item to air-dry. 

(67) [(65)] School-age child--A child who is five years old 
or older and is enrolled in or has completed kindergarten. 

(68) [(66)] Seat belt--A lap belt and any shoulder strap in-
cluded as original equipment on or added to a motor vehicle. 

(69) [(67)] Seclusion--A type of emergency behavior inter-
vention that involves the involuntary separation of a child from other 
children and the placement of the child alone in an area from which 

the child is prevented from leaving. Examples of such an area include 
where the child is prevented from leaving by a physical barrier, force, 
or threat of force. 

(70) [(68)] Service plan--A plan that identifies a child's ba-
sic and specific needs and how those needs will be met. 

(71) [(69)] Short personal restraint--A personal restraint 
that does not last longer than one minute before the child is released. 

(72) [(70)] Single source continuum contractor--A child-
placing agency that contracts with the Texas Department of Family and 
Protective Services to provide community-based care as described in 
Subchapter B-1, Chapter 264, Texas Family Code. 

(73) [(71)] State or local fire authority--A fire official who 
is authorized to conduct fire safety inspections on behalf of the city, 
county, or state government, including certified fire inspectors. 

(74) [(72)] Substantial physical injury--Physical injury se-
rious enough that a reasonable person would conclude that the injury 
needs treatment by a medical professional, including dislocated, frac-
tured, or broken bones; concussions; lacerations requiring stitches; sec-
ond and third degree burns; and damages to internal organs. Evidence 
that physical injury is serious may include the location or severity of 
the bodily harm or the age of the child. Substantial physical injury does 
not include minor bruising, the risk of minor bruising, or similar forms 
of minor bodily harm that will resolve healthily without professional 
medical attention. 

(75) [(73)] Supine restraint--Placing a child in a chest up 
restraint hold. 

(76) [(74)] Supplement--Includes vitamins, herbs, and any 
supplement labeled dietary supplement. 

(77) [(75)] Swimming activities--Activities related to the 
use of swimming pools, wading/splashing pools, hot tubs, or other bod-
ies of water. 

(78) [(76)] Toddler--A child from 18 months through 35 
months old. 

(79) [(77)] Trafficking victim--A child who has been re-
cruited, harbored, transported, provided or obtained for the purpose of 
forced labor or commercial sexual activity, including any child sub-
jected to an act or practice as specified in Penal Code §20A.02 or 
§20A.03. 

(80) [(78)] Trauma informed care (TIC)--Care for children 
that is child-centered and considers the unique culture, experiences, 
and beliefs of the child. TIC takes into consideration: 

(A) The impact that traumatic experiences have on the 
lives of children; 

(B) The symptoms of childhood trauma; 

(C) An understanding of a child's personal trauma his-
tory; 

(D) The recognition of a child's trauma triggers; and 

(E) Methods of responding that improve a child's ability 
to trust, to feel safe, and to adapt to changes in the child's environment. 

(81) [(79)] Treatment director--The person responsible for 
the overall treatment program providing treatment services. A treat-
ment director may have other responsibilities and may designate treat-
ment director responsibilities to other qualified persons. 

(82) [(80)] Unsupervised childhood activities--Childhood 
activities that a child in care participates in away from the foster home 
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and the foster parents. Childhood activities that the foster parents con-
duct or supervise or the child-placing agency sponsors are not unsu-
pervised childhood activities. Unsupervised childhood activities may 
include playing sports, going on field trips, spending the night with a 
friend, going to the mall, or dating. Unsupervised childhood activities 
may last one or more days. 

(83) [(81)] Volunteer--A person who provides: 

(A) Child-care services, treatment services, or pro-
grammatic services under the auspices of the agency without monetary 
compensation; or 

(B) Any type of services under the auspices of the 
agency without monetary compensation when the person has unsuper-
vised access to a child in care. 

(84) [(82)] Young adult--An adult whose chronological age 
is between 18 and 22 years, who is currently in a residential child-care 
operation, and who continues to need child-care services. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202874 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER V. ADDITIONAL 
REQUIREMENTS FOR CHILD-PLACING 
AGENCIES THAT PROVIDE TRAFFICKING 
VICTIM SERVICES 
DIVISION 2. POLICIES AND PROCEDURES 
26 TAC §749.4053 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regulatory 
functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, Texas Human Resources Code 
§42.042(a) requires HHSC to adopt rules to carry out the 
requirements of Texas Human Resources Code Chapter 42. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §42.002 and §42.042. 
§749.4053. What safety and security policies must I develop? 

You must develop written policies that address: 

(1) The measures you will implement to ensure the safety 
and security of trafficking victims, caregivers, and employees, includ-
ing measures that address both interior and exterior security while pro-
moting a comfortable and nurturing environment on the grounds of the 
foster home; 

(2) Foster parent protocols and procedures for ensuring a 
safe environment, including how to handle visitors not allowed at the 
foster home; and 

(3) Appropriate safeguards with respect to a trafficking vic-
tim's access to forms of communication, including telephones, cell 
phones, computer, internet, mail, and visitors, which may pose a risk 
of further victimization of the child. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202875 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 4. TRAINING 
26 TAC §749.4157 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regulatory 
functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, Texas Human Resources Code 
§42.042(a) requires HHSC to adopt rules to carry out the 
requirements of Texas Human Resources Code Chapter 42. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §42.002 and §42.042. 
§749.4157. What areas or topics must the four hours of training re-
garding trafficking victims include? 
The four hours of annual training must include: 

(1) One hour of training in preventing compassion fatigue 
and secondary traumatic stress; and 

(2) Three hours of training in areas appropriate to the needs 
of children for whom the caregiver will be providing care, which may 
include: 

(A) Typology of trafficking victims; 

(B) Manifestations of trauma and practice in trauma 
informed care; 

(C) How trafficking victims are manipulated and con-
trolled; 

(D) Making informed decisions and setting boundaries 
for trafficking victims; 

(E) Understanding and avoiding the triggers of traffick-
ing victims; 

(F) Creating and maintaining nurturing environments 
for trafficking victims; and 

(G) Identifying and responding to internal and external 
safety and security risks at a foster home, including the grounds of a 

47 TexReg 4962 August 19, 2022 Texas Register 



foster home (e.g., high flight risk, potential self-harm, harm to others, 
[and] internal recruitment, unapproved visitors, and intruders). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202873 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 
TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 7. CORPORATE AND FINANCIAL 
REGULATION 
SUBCHAPTER B. INSURANCE HOLDING 
COMPANY SYSTEMS 
28 TAC §7.215 

The Texas Department of Insurance proposes new 28 TAC 
§7.215, concerning group capital calculation filing requirements 
for certain insurance holding company systems. This new 
section is proposed to require certain internationally active 
insurers to make filings to help the department assess risk 
in their holding company systems. The proposed section will 
align the department's rules with the anticipated accreditation 
requirements of the National Association of Insurance Commis-
sioners (NAIC). It will also ensure that the department retains its 
authority to regulate filings associated with covered agreements 
for its domestic insurance companies. 
EXPLANATION. Proposed new §7.215 is based on NAIC model 
regulations requiring the ultimate controlling person of an insurer 
in an insurance holding company system to file with the insurer's 
lead state regulator a group capital calculation concurrently with 
the insurer's registration. Section 7.215 is proposed to (1) help 
the department identify and quantify risks in certain holding com-
pany systems by increasing the transparency of those systems, 
(2) align the department's rules with anticipated updates to the 
NAIC's accreditation requirements, and (3) meet conditions es-
tablished in the covered agreements between the United States 
and its counterparts in the European Union and United Kingdom. 
Proposed new §7.215 is derived from the NAIC Insurance Hold-
ing Company System Model Regulation (#450), with elements of 
its Insurance Holding Company System Model Regulatory Act 
(#440). The group capital calculation quantifies an insurance 
holding company system's key financial information--including fi-
nancial information about noninsurance entities in the system--at 
the worldwide-undertaking level. The NAIC models establish 
the formula, format, and reporting criteria for the group capital 
calculation. That filing provides regulators with another tool for 
group-wide supervision. 

Section 7.215 requires an insurer to file a group capital calcula-
tion only if the entity is either (1) subject to the covered agree-
ments, or (2) required by the United States Federal Reserve 
Board to perform a group capital assessment that cannot be 
shared with the department. The proposed new section then 
gives the Commissioner, after considering certain criteria, dis-
cretion to require other insurers to file a group capital calcula-
tion. It also gives the Commissioner discretion to determine the 
form of the group capital calculation filing and to extend the filing 
deadline. The proposed new section also establishes exemp-
tions from the filing requirement. 
The proposed new section is described in the following para-
graphs. 
Section 7.215. Proposed new §7.215(a) requires the ultimate 
controlling person of an insurer identified in that subsection to 
file a group capital calculation. Subsection (b) allows the Com-
missioner to require a group capital calculation filing from an in-
surer that is not required to file under subsection (a) or exempted 
from filing under subsection (e). Paragraphs (1) - (8) of subsec-
tion (b) list the factors the Commissioner will consider in deciding 
whether to request a group capital calculation filing. Subsection 
(c) requires the group capital calculation to be filed concurrently 
with the registration statement, as determined by NAIC proce-
dures. Subsection (c) also allows the Commissioner to extend 
the filings deadline and to permit a controlling person other than 
the ultimate controlling person to file the group capital calcula-
tion. Subsection (d) authorizes the Commissioner to accept a 
limited group capital filing if the factors listed in subsection (b)(4) 
- (8) are present. Subsection (e) exempts an ultimate controlling 
person from the requirement to file a group capital calculation if 
the relevant holding company system meets any of the criteria 
in paragraphs (1) - (4) of subsection (e). 
Notwithstanding subsection (e), subsection (f) allows the Com-
missioner to require a group capital calculation from insurance 
holding company systems exempted by subsection (e) if the 
Commissioner finds the filing appropriate for prudential over-
sight and solvency monitoring purposes. Subsection (g) allows 
the Commissioner to consult a list of non-U.S. jurisdictions that 
recognize and accept the group capital calculation produced by 
the NAIC (NAIC List) to decide whether an exemption applies 
under subsection (e). Subsection (h) allows the Commissioner 
to recommend to the NAIC that a non-U.S. jurisdiction be added 
to the NAIC List if that jurisdiction provides confirmation that 
the group capital calculation is an acceptable international 
capital standard under subsection (e)(4). Subsection (i) requires 
the Commissioner to provide documented justification to the 
NAIC if the Commissioner's determination under subsection 
(e)(4) differs from the NAIC List. Subsection (j) allows the 
Commissioner to require a group capital calculation filing if the 
Commissioner finds that an insurance holding company system 
no longer meets the requirements for an exemption under this 
proposed section. Subsection (k) establishes that nothing in 
proposed §7.215 precludes an insurer from voluntarily providing 
the Commissioner with information related to Insurance Code 
823, Subchapter B. 
This proposal arises out of rules, regulations, directives, or stan-
dards adopted by the NAIC. Adoption of this rule is required to 
meet anticipated NAIC accreditation standards as contemplated 
in Insurance Code §36.004(c)(1). 
In addition, under Insurance Code §36.007, a rule that imple-
ments an agreement that infringes on the authority of this state 
to regulate the business of insurance in this state has no effect 
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unless the agreement is approved by the Texas Legislature. Leg-
islative approval of this proposed new section is not necessary 
because the department has determined that this proposed new 
section does not implement an interstate, a national, or an in-
ternational agreement that infringes on the state's authority to 
regulate the business of insurance. 
Thus, the department has determined that neither Insurance 
Code §36.004 nor §36.007 prohibit adoption of the proposed 
new section. 
FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Jamie Walker, deputy commissioner, Financial Regula-
tion Division, has determined that during each year of the first five 
years the proposed new section is in effect, there will be no mea-
surable fiscal impact on state and local governments as a result 
of enforcing or administering the new section. Ms. Walker made 
this determination because the proposed new section does not 
add to or decrease state revenues or expenditures, and because 
local governments are not involved in enforcing or complying 
with the proposed new section. 
Ms. Walker does not anticipate a measurable effect on local 
employment or the local economy as a result of this proposal. 
PUBLIC BENEFIT AND COST NOTE. For each year of the first 
five years the proposed new section is in effect, Ms. Walker ex-
pects that administering the proposed section will have the public 
benefits of (1) ensuring that the department's rules are consistent 
with the NAIC's models, and (2) allowing additional assessment 
of risks among entities in a complex insurance holding company 
system, furthering the department's efforts to protect insurance 
consumers and the public. 
Ms. Walker expects that proposed new §7.215 might impose 
an initial economic cost on persons required to comply with the 
new section, but those costs should be offset by other savings 
associated with the proposal. 
Section 7.215 is proposed to ensure that Texas regulations sat-
isfy the covered agreements negotiated by the U.S. Trade Rep-
resentative and the Federal Insurance Office, an office within the 
U.S. Department of the Treasury. The Dodd-Frank Wall Street 
Reform and Consumer Protection Act (31 U.S.C. §313 and §314) 
authorized the federal government to negotiate covered agree-
ments with foreign governments to provide for the preemption 
of state laws in certain circumstances, one being when a group 
capital calculation required by state insurance laws or regula-
tions treats non-U.S. insurers less favorably than U.S. insur-
ers. The NAIC model act and regulation, on which §7.215 is 
based, are consistent with the in-force covered agreements and 
do not favor U.S. insurers over non-U.S. insurers. The proposed 
new section responds to the federal government's interest in 
this issue and establishes a rule that correspondingly and equi-
tably regulates non-U.S. and U.S. insurers in satisfaction of the 
in-force covered agreements. Of note is the section's provision 
that only insurers for which Texas is the lead state are required to 
file the group capital calculation in Texas. By filing the group cap-
ital calculation in Texas, those insurers relieve themselves of the 
burden to make additional financial solvency filings in non-U.S. 
jurisdictions. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. The department has determined that the 
proposed new section will not have an adverse economic effect 
on small or micro businesses, or on rural communities. This is 
because the proposed new section applies only to insurers that 

do not qualify as small or micro-businesses and not to rural com-
munities. As a result, and in accordance with Government Code 
§2006.002(c), the department is not required to prepare a regu-
latory flexibility analysis. 
EXAMINATION OF COSTS UNDER GOVERNMENT CODE 
§2001.0045. The department has determined that this proposal 
does not impose a cost on regulated persons because any 
initial costs of compliance are expected to be offset by other 
savings. In addition, even if the rule were to impose a cost, no 
additional rule amendments are required under Government 
Code §2001.0045 because the proposed new section reduces 
the overall burden or responsibilities imposed on regulated 
persons. 
GOVERNMENT GROWTH IMPACT STATEMENT. The depart-
ment has determined that for each year of the first five years that 
the proposed new section is in effect, the proposed section: 
- will not create or eliminate a government program; 
- will not require the creation of new employee positions or the 
elimination of existing employee positions; 
- will not require an increase or decrease in future legislative 
appropriations to the agency; 
- will not require an increase or decrease in fees paid to the 
agency; 
- will create new regulations; 
- will not expand, limit, or repeal an existing regulation; 
- will not increase or decrease the number of individuals subject 
to the rule's applicability; and 

- will not positively or adversely affect the Texas economy. 
TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner's right to property that would otherwise exist in the 
absence of government action. As a result, this proposal does 
not constitute a taking or require a takings impact assessment 
under Government Code §2007.043. 
REQUEST FOR PUBLIC COMMENT. The department will con-
sider any written comments on the proposal that are received by 
the department no later than 5:00 p.m., central time, on Septem-
ber 19, 2022. Send your comments to ChiefClerk@tdi.texas.gov 
or to the Office of the Chief Clerk, MC-GC-CCO, Texas Depart-
ment of Insurance, P.O. Box 12030, Austin, Texas 78711-2030. 
The Commissioner will also consider written and oral comments 
on the proposal in a public hearing under Docket No. 2834 at 
2:00 p.m., central time, on August 31, 2022, in Room 100 of 
the William P. Hobby Jr. State Office Building, 333 Guadalupe 
Street, Austin, Texas. 
STATUTORY AUTHORITY. The department proposes new 
§7.215 under Insurance Code §§823.012(a), 823.052(c)(13), 
and 36.001. 
Insurance Code §823.012(a) provides that the Commissioner 
may, after notice and opportunity for all interested persons to 
be heard, adopt rules and issue orders to implement Insurance 
Code Chapter 823, including the conducting of business and pro-
ceedings under Insurance Code Chapter 823. 
Insurance Code §823.052(c)(13) authorizes the Commissioner 
to require by rule any other information to be included in the reg-
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istration statement in addition to the items specifically listed in 
§823.052. 
Insurance Code §36.001 provides that the Commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the department under the Insurance Code 
and other laws of this state. 
CROSS-REFERENCE TO STATUTE. Section 7.215 implements 
Insurance Code §823.012(a) and §823.052(c)(13). 
§7.215. Group Capital Calculation. 

(a) The ultimate controlling person of an insurer in an insur-
ance holding company system for which Texas is the lead state and that 
is described by paragraphs (1) or (2) of this subsection must annually 
file a group capital calculation report: 

(1) an insurance holding company system that is subject to 
a covered agreement, defined by Insurance Code Chapter 493, Sub-
chapter C, concerning Credit for Reinsurance; or 

(2) an insurance holding company system that is required 
by the United States Federal Reserve Board to perform a group capital 
assessment, unless the Federal Reserve Board shares that group capital 
assessment with the Texas Department of Insurance and under terms of 
an information sharing agreement. 

(b) Except as provided by subsection (e) of this section, the 
Commissioner may require the ultimate controlling person of an in-
surer in an insurance holding company system for which Texas is the 
lead state and that is not subject to subsection (a) of this section to an-
nually file a group capital calculation. In exercising this discretion, the 
Commissioner will consider the following factors: 

(1) whether any insurer in the insurance holding company 
system is in a risk-based capital action-level event described by §7.402 
of this title (relating to Risk-Based Capital and Surplus Requirements 
for Insurers and HMOs) or a similar standard for a non-U.S. insurer; 

(2) whether any insurer in the insurance holding company 
system meets one or more of the standards of an insurer found to be in 
hazardous financial condition under §8.3 of this title (relating to Haz-
ardous Conditions and Remedy of Hazardous Conditions); 

(3) whether the Commissioner finds that any insurer in the 
insurance holding company system otherwise exhibits qualities of a 
troubled insurer on the basis of any unique circumstances, including 
the type and volume of business written, ownership and organiza-
tional structure, federal agency requests, and international supervisor 
requests; 

(4) whether the insurance holding company system's an-
nual direct written and unaffiliated assumed premium, excluding pre-
miums reinsured with the Federal Crop Insurance Corporation and Fed-
eral Flood Program, exceeded $1,000,000,000 in its last filed financial 
statement; 

(5) whether the insurance holding company system has any 
insurers within its holding company structure that are domiciled outside 
of the United States or one of its territories; 

(6) whether the insurance holding company system has any 
banking, depository, or other financial entity that is subject to an identi-
fied regulatory capital framework within its holding company structure; 

(7) whether the insurance holding company system attests 
that there are no material changes in the transactions between insurers 
and non-insurers in the group; and 

(8) whether any of the non-insurers in the insurance hold-
ing company system pose a material financial risk to the insurer's ability 
to honor policyholder obligations. 

(c) The group capital calculation filing must be made concur-
rently with the registration statement, unless given an extension by the 
Commissioner on the basis of reasonable grounds shown. The per-
son submitting the group capital calculation must confirm that it was 
completed in accordance with the latest version of the Group Capital 
Calculation Instructions published by the National Association of In-
surance Commissioners (NAIC) and available on the NAIC website. 
The Commissioner may allow a controlling person who is not the ulti-
mate controlling person to file the group capital calculation. 

(d) The Commissioner may accept an annual limited group 
capital filing in lieu of the group capital calculation described in sub-
section (c) of this section if the factors listed in subsection (b)(4) - (8) 
of this section are present. 

(e) The ultimate controlling person of an insurer in an insur-
ance holding company system for which Texas is the insurer's lead state 
is exempt from filing a group capital calculation if the insurance hold-
ing company system meets any of the following criteria: 

(1) an insurance holding company system that has in its 
holding company structure only one insurer that: 

(A) writes business in Texas only; and 

(B) assumes no business from any other insurer; 

(2) an insurance holding company system whose non-U.S. 
group-wide supervisor is located in a reciprocal jurisdiction under In-
surance Code Chapter 493, Subchapter C, that recognizes the U.S. state 
regulatory approach to group supervision and group capital; 

(3) an insurance holding company system whose non-U.S. 
jurisdiction provides confirmation by a competent regulatory authority 
in that jurisdiction that information about the insurer and any parent, 
subsidiary, or affiliated entity, if applicable, will be provided in accor-
dance with a memorandum of understanding or similar document; or 

(4) an insurance holding company system: 

(A) that provides information to its lead state com-
missioner and that meets the requirements for accreditation under 
the NAIC financial standards and accreditation program, directly or 
indirectly, through the group-wide supervisor, who has determined 
the information is satisfactory to allow the lead state to comply with 
group supervision requirements; and 

(B) whose non-U.S. group-wide supervisor that is not 
in a reciprocal jurisdiction under Insurance Code Chapter 493, Sub-
chapter C, recognizes and accepts the group capital calculation as the 
worldwide group capital assessment for U.S. insurance groups that op-
erate in that jurisdiction. A non-U.S. jurisdiction is considered to rec-
ognize and accept the group capital calculation if: 

(i) the non-U.S. jurisdiction recognizes the U.S. 
state regulatory approach to group supervision and group capital by 
providing confirmation by a competent regulatory authority in that 
jurisdiction that insurers and insurance groups whose lead state is 
accredited by the NAIC under the NAIC Accreditation Program: 

(I) will be subject only to worldwide prudential 
insurance group supervision, including worldwide group governance, 
solvency and capital, and reporting, as applicable, by the lead state; and 

(II) will not be subject to group supervision, in-
cluding worldwide group governance, solvency and capital, and report-
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ing at the level of the worldwide parent undertaking of the insurance 
or reinsurance group by the non-U.S. jurisdiction; or 

(ii) where no U.S. insurance groups operate in the 
non-U.S. jurisdiction, that non-U.S. jurisdiction notifies in writing to 
the lead state with a copy to the International Association of Insurance 
Supervisors that the group capital calculation is an acceptable interna-
tional capital standard. 

(f) Notwithstanding subsection (e) of this section, the Com-
missioner, after consultation with other supervisors or officials, may 
require the group capital calculation filing for the U.S. operations of a 
non-U.S.-based insurance holding company system for which Texas is 
the lead state if the Commissioner finds the filing appropriate for pru-
dential oversight and solvency monitoring purposes. 

(g) The Commissioner may consult a list of non-U.S. juris-
dictions that recognize and accept the group capital calculation pub-
lished through the NAIC Committee Process (NAIC List) to determine 
whether the ultimate controlling person of an insurer is exempt under 
subsection (e)(4) of this section. 

(h) The Commissioner may recommend to the NAIC that a 
non-U.S. jurisdiction where no U.S. insurance groups operate be in-
cluded on the NAIC List if that jurisdiction provides to the Commis-
sioner confirmation under subsection (e)(4) of this section. 

(i) If the Commissioner's determination under subsection 
(e)(4) of this section differs from the NAIC List, the Commissioner 

will provide thoroughly documented justification for the determination 
to the NAIC and other states. 

(j) If the Commissioner determines that a non-U.S. jurisdiction 
no longer meets one or more of the requirements to recognize and ac-
cept the group capital calculation, the Commissioner may recommend 
to the NAIC that the non-U.S. jurisdiction be removed from the NAIC 
List. 

(k) Nothing in this section precludes an insurer from voluntar-
ily providing the Commissioner with information related to Insurance 
Code 823, Subchapter B, concerning Registration. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 4, 2022. 
TRD-202202917 
James Person 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: September 18, 2022 
For further information, please call: (512) 676-6587 

47 TexReg 4966 August 19, 2022 Texas Register 


	Structure Bookmarks
	Figure




