
TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 353. MEDICAID MANAGED CARE 
SUBCHAPTER A. GENERAL PROVISIONS 
1 TAC §353.8 

The Texas Health and Human Services Commission (HHSC) 
adopts new §353.8, concerning Certification of Managed Care 
Organizations Prior to Contract Awards. 
Section 353.8 is adopted without changes to the proposed text 
as published in the May 13, 2022, issue of the Texas Register 
(47 TexReg 2821). This rule will not be republished. 
BACKGROUND AND JUSTIFICATION 

The adopted rule implements Texas Government Code 
§533.0035, added by Senate Bill 1244, 87th Legislature, 
Regular Session, 2021. Texas Government Code §533.0035 
requires HHSC to evaluate and certify that any managed care 
organization (MCO) that is recommended for award following a 
solicitation is able to fulfill the terms of any proposed contract 
prior to contract award. 
Adopted §353.8(a) sets forth that HHSC awards a contract to an 
MCO only if HHSC certifies the MCO as reasonably able to fulfill 
the terms of the contract, including all requirements of applicable 
federal and state law. 
To establish the certification process, adopted §353.8(b) sets 
forth that HHSC determines whether to certify an MCO following 
the evaluation of proposals submitted in response to a solicita-
tion and that certification does not impact the MCO's final score, 
but failure to obtain certification results in no further considera-
tion of the MCO for the contract award. 
Adopted §353.8(c) sets forth that in its certification determina-
tion, HHSC reviews the MCO's past performance, including ma-
terials required to be monitored by a state's managed care pro-
gram under 42 Code of Federal Regulations §438.66(c). 
Adopted §353.8(d) sets forth that HHSC may request additional 
information and assurances from the MCO for purposes of the 
certification determination and may review materials submitted 
by the MCO in response to the solicitation. To establish an ap-
peals process, adopted §353.8(d) sets forth that HHSC provides 
notice of approval or denial of certification by electronic mail to 
the MCO and that a notice of denial sets forth the reasons for the 
denial of certification. It also sets forth that if an MCO is denied 
certification, the MCO may appeal the denial by submitting an 

appeal to the solicitation's sole point of contact no later than 10 
business days after the date HHSC transmits the notice of denial 
of certification. 
Adopted §353.8(e) sets forth that an appeal must specifically ad-
dress the reasons for the denial of the certification and precisely 
state the argument and authorities the MCO offers in support of 
its appeal. 
Adopted §353.8(f) sets forth how HHSC resolves an appeal by 
dismissing the appeal as untimely, upholding the denial of certi-
fication, or reversing the denial of certification and certifying the 
MCO. 
Adopted §353.8(g) sets forth that after the expiration of the ap-
peal period and the resolution of any pending appeals, MCOs 
that obtained the required certification will proceed to the next 
phase of the contract award process. 
Adopted §353.8(h) sets forth that HHSC's determination not to 
certify an MCO is not a contested case proceeding under the 
Texas Administrative Procedure Act, Texas Government Code 
Chapter 2001. 
COMMENTS 

The 31-day comment period ended June 13, 2022. During this 
period, HHSC received one comment in support of the rule from 
the Texas Association of Health Plans (TAHP). 
Comment: The TAHP stated that they have no concerns with 
proposed rule §353.8. Further, the TAHP supports the addition 
of §353.8(c) because it aligns with current practice in the pro-
curement process. Finally, the TAHP noted that the ability to 
request materials related to past performance in other states al-
lows for balanced consideration. 
Response: HHSC appreciates the comment. 
STATUTORY AUTHORITY 

The new section is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 8, 2022. 
TRD-202202926 
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Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: August 28, 2022 
Proposal publication date: May 13, 2022 
For further information, please call: (512) 487-3373 

♦ ♦ ♦ 
TITLE 13. CULTURAL RESOURCES 

PART 2. TEXAS HISTORICAL 
COMMISSION 

CHAPTER 16. HISTORIC SITES 
13 TAC §16.7 

The Texas Historical Commission (THC) adopts a repeal of 
§16.7, TAC, Title 13, Part 2, Chapter 16, Historic Sites, relat-
ing to Friends Organizations. The repeal is adopted without 
changes as published in the May 20, 2022, issue of the Texas 
Register (47 TexReg 2939). The repeal will not be republished. 
Repeal of the section is adopted under Section 442.005(q), Title 
4, Subtitle D of the Texas Government Code, which provides the 
Texas Historical Commission with the authority to promulgate 
rules and conditions to reasonably effect the adoptions of this 
chapter. 
The repeal is adopted to implement a significantly revised rule 
on the same subject. 
No comments were received during the 30 day comment period. 
STATUTORY AUTHORITY. This repeal is adopted under the 
authority of Texas Government Code §442.005(q), which pro-
vides the Commission with the authority to promulgate rules to 
reasonably affect the purposes of the Commission; Texas Gov-
ernment Code §§442.0055 Affiliated Non-Profit Organizations; 
Rules; Guidelines; and 442.0052, Volunteer Services. 
CROSS REFERENCE TO STATUTE. No other statutes, articles, 
or codes are affected by this repeal. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 1, 2022. 
TRD-202202861 
Mark Wolfe 
Executive Director 
Texas Historical Commission 
Effective date: August 21, 2022 
Proposal publication date: May 20, 2022 
For further information, please call: (512) 463-6100 

♦ ♦ ♦ 
13 TAC §16.7 

The Texas Historical Commission (THC) adopts new §16.7, TAC, 
Title 13, Part 2, Chapter 16, Historic Sites, relating to Support-
ing Nonprofit Partners. In a separate action the THC contem-
poraneously proposed repeal of §16.7 relating to Friends Orga-
nizations, which this new section will replace. The new rule is 
adopted with changes to the proposed text, due to corrections 

in grammar and punctuation, as published in the May 20, 2022, 
issue of the Texas Register (47 TexReg 2940). The rule will be 
republished. 
This new rule is adopted under Section 442.005(q), Title 4, Sub-
title D of the Texas Government Code, which provides the Texas 
Historical Commission with the authority to promulgate rules and 
conditions to reasonably effect the purposes of this chapter. 
The purpose of the new rule is to implement a significantly re-
vised rule on the same subject. 
No other statutes, articles, or codes are affected by this new rule. 
FISCAL NOTE. Mark Wolfe, Executive Director, has determined 
that for the first five-year period the new rule is in effect there will 
be no fiscal implications for state or local governments. 
PUBLIC BENEFIT/COST NOTE. Mr. Wolfe has also determined 
that for each year of the first five-year period the new rule is in 
effect, the public benefit will be a more clearly defined procedure 
to be followed by partner organizations. 
ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT. There is no effect on the local economy for the 
first five-year period the new rule is in effect; therefore, no local 
employment impact statement is required under Texas Govern-
ment Code, §§2001.022 and 2001.024(a)(6). 
COSTS TO REGULATED PERSONS. The adopted new rule 
does not impose a cost on regulated persons or entities; 
therefore, they are not subject to Texas Government Code, 
§2001.0045. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. Mr. Wolfe has also de-
termined that there will be no negative impact on rural commu-
nities, small or microbusinesses because of the new rule and, 
therefore, no regulatory flexibility analysis, as specified in Texas 
Government Code, §2006.002, is required. 
GOVERNMENT GROWTH IMPACT STATEMENT. During the 
first five years that the new rule will be in effect it will not create 
or eliminate a government program; will not result in the addi-
tion or reduction of employees; will not require an increase or 
decrease in future legislative appropriations; will not lead to an 
increase or decrease in fees paid to a state agency; will not cre-
ate a new regulation; will not repeal an existing regulation; and 
will not result in an increase or decrease in the number of indi-
viduals subject to the rule. During the first five years that the new 
rule will be in effect, it will not positively or adversely affect the 
Texas economy. 
TAKINGS IMPACT ASSESSMENT. THC has determined that no 
private real property interests are affected by this adoption and 
the adoption does not restrict or limit an owner's right to his or her 
property that would otherwise exist in the absence of government 
action and, therefore, does not constitute a taking under Texas 
Government Code, §2007.043. 
No comments were received on the proposed rule. 
STATUTORY AUTHORITY. This new rule is adopted under the 
authority of Texas Government Code, §442.005(q), which pro-
vides the Commission with the authority to promulgate rules to 
reasonably affect the purposes of the Commission; Texas Gov-
ernment Code, §§442.0055 Affiliated Non-Profit Organizations; 
Rules; Guidelines; and 442.0052, Volunteer Services. 
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CROSS REFERENCE TO STATUTE. No other statutes, articles, 
or codes are affected by this new rule. 
§16.7. Supporting Nonprofit Partners. 

(a) The Deputy Executive Director for State Historic Sites or 
that person's designee shall work with members of the public to es-
tablish and maintain Supporting Nonprofit Partners (SNPs) to assist 
the Texas Historical Commission (THC) in carrying out its mission 
through the preservation of, and programming at, State Historic Sites 
as appropriate to each site. 

(b) To be considered an SNP pursuant to this section, an entity 
must: 

(1) Either receive a 501c3 designation from the Internal 
Revenue Service and be incorporated in accordance with the Texas 
Nonprofit Corporation Act (Business Organizations Code, Chapter 22), 
or be fiscally sponsored by the Friends of the Texas Historical Commis-
sion (FTHC), and 

(2) Within 60 days of receiving an official 501c3 designa-
tion or notice of fiscal sponsorship by the FTHC, enter into a Memo-
randum of Agreement with the THC, which agreement will detail the 
duties and responsibilities of both parties. 

(c) The SNP will promptly notify THC of any change to its 
legal or tax-exempt status. 

(d) If an SNP ceases to exist, any funds raised for the benefit 
of the State Historic Site will be paid to THC or to the FTHC for use 
at that State Historic Site. 

(e) SNPs subject to these provisions: 

(1) Will not hold or obligate THC funds. 

(2) Will comply with all applicable rules, regulations, and 
laws regarding discrimination based on race, color, national origin, sex, 
age, and disability. 

(3) Will not use or permit the use of THC's intellectual 
property without the express written agreement of THC, including 
trademarks, logos, names, and seals. 

(4) Will not employ a THC employee in a paid position 
or provide compensation or any direct personal benefit to a THC em-
ployee. 

(5) May use equipment, facilities, or services of employ-
ees of THC as long as such use follows a written agreement that pro-
vides for the payment of adequate compensation or identifies the way 
in which such use will benefit THC. 

(6) Will prepare and send to the appropriate THC Site Man-
ager and to the THC Community Engagement Coordinator an annual 
report including a list of the primary activities undertaken during the 
previous year, a summary of significant achievements and challenges 
over the previous year, and other information requested by the THC, 
and an annual plan of activities proposed for the following year, also 
making said report and plan publicly available. 

(7) Will complete their annual IRS 990, 990-EZ, 990-N, or 
990-PF, depending on the amount of their income and type of nonprofits 
status, and provide THC with proof of IRS receipt. They will also make 
the IRS 990 available to the general public, upon request, regardless of 
whether or not an SNP is required to file an IRS 990 with the IRS. 

(8) Will file their articles of incorporation, by-laws, most 
recent financial statements, and any updates to these documents with 
THC. These documents will be made available to the public upon re-
quest. 

(9) Will not engage in activities that would require it or a 
person acting on its behalf to register as a lobbyist under Texas law, 
Texas Government Code, Chapter 305. However, SNPs may provide 
information to the legislature or to other elected or appointed officials. 

(10) Will not donate funds to a political campaign or en-
dorse a political candidate. 

(11) Will notify the THC Site Manager of all meetings and 
allow a THC representative to attend all meetings. This includes, but 
is not limited to, meetings of its general membership, managing board, 
and committees. The Site Manager must be notified by letter, email, 
or telephone sufficiently in advance of the meeting to allow the THC 
representative to attend. An SNP should also notify other SNPs asso-
ciated with the property, facility, or program of all meetings and allow 
a representative to attend. 

(12) Will raise funds in support of their associated sites 
only for the specific purposes authorized in writing in advance by THC. 

(13) Will undertake programs that support THC's mission 
as agreed to in writing in advance by THC. 

(14) Will decline donations that require particular action to 
be taken by THC unless agreed to in writing in advance by THC. 

(15) Will account for all funds acquired by using Generally 
Accepted Accounting Principles. 

(16) Will use all donations received to benefit the facility, 
property, or program with which the SNP is associated or further the 
SNP's mission related to the facility, property, or program, including 
donations to defray operating costs. 

(17) May make unrestricted cash donations to THC, which 
THC may choose to designate for use for a specific project or program. 

(f) The officers and directors of an SNP subject to these pro-
visions: 

(1) Will adopt and maintain a conflict-of-interest policy. 
This policy must include safeguards to prevent board members or their 
families from benefiting financially from any business decision of the 
SNP. 

(2) Will ensure that any compensation paid to executives 
or managers is reasonable. 

(3) Will hold at least two regular meetings of the Board of 
Directors annually. 

(4) Will ensure that each board member and/or director is 
duly informed of the SNP's activities, and will provide new board mem-
bers with the following: 

(A) A copy of the SNP's articles of incorporation and 
by-laws. 

(B) A copy of the SNP's most recent financial state-
ments. 

(C) A copy of the THC's administrative rules on SNPs 
and sponsorship. 

(D) A copy of any current agreements between the SNP 
and THC. 

(g) The following provisions shall govern an SNP's ability to 
ask for and accept sponsorships for their or THC's projects and pro-
grams: 

(1) For purposes of this section, a sponsorship is the pay-
ment of money, transfer of property, or performance of services in 
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which there is no expectation of any substantial return benefit other 
than recognition or a non-substantial benefit. 

(2) All sponsorship requests must have prior written ap-
proval of the THC Site Manager. 

(3) All statewide sponsorships and their recognition must 
have prior written approval from the THC Executive Director. 

(4) All local sponsorships and their recognition must have 
prior written approval from the THC Site Manager whose area of re-
sponsibility includes the facility, property or program to be supported 
by the local sponsorship. 

(5) SNPs may not ask for or accept sponsorships from a 
person or entity in litigation with THC or determined by the THC to 
conflict with THC's mission or legislative mandates. 

(6) Recognition for sponsors: 

(A) Is allowed only in the context of the particular THC 
program that the sponsor has supported with a financial or in-kind con-
tribution. 

(B) Is allowed only if the contribution is greater than 
the cost of recognition. 

(C) Will not be in the form of signage on motor vehicles 
or trailers owned by the state that were purchased or maintained with 
THC funds. 

(D) Will not overshadow the project, purposes of the 
project, mission, or branding of THC. 

(7) In determining the type of recognition appropriate in 
each case, THC will consider: 

(A) The level of contribution in terms of percentage of 
funds required to complete the program, event, or material. 

(B) The level of contribution related to total sponsor-
ship dollars received. 

(C) The scope of exposure (for example, statewide, re-
gional, local, or a single location). 

(D) The duration of exposure (for example, one day, 
one month, one year). 

(E) The sponsor's name or logo and a reference to spon-
sor's location may be broadcast or displayed. However, the recognition 
may not promote the sponsor's products, services, or facilities. 

(F) THC officers and employees may not act as the 
agent for any SNP or donor in negotiating the terms or conditions of 
any agreement related to the donation of funds, services, or property 
to THC by the SNP or donor. 

(h) THC shall maintain a list of SNPs, which shall be made 
available to the public upon request. 

(i) THC will not hold or obligate funds or property belonging 
to an SNP. 

(j) THC may develop model policies and procedures for use 
by SNPs. 

(k) THC will provide a liaison to serve as a resource to SNPs 
and to administer the terms of an SNP's Memorandum of Agreement 
with THC. 

(l) THC employees may serve as non-voting members of the 
board of an SNP only in an ex-officio capacity. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 1, 2022. 
TRD-202202862 
Mark Wolfe 
Executive Director 
Texas Historical Commission 
Effective date: August 21, 2022 
Proposal publication date: May 20, 2022 
For further information, please call: (512) 463-6100 

♦ ♦ ♦ 

CHAPTER 21. HISTORY PROGRAMS 
SUBCHAPTER B. OFFICIAL TEXAS 
HISTORICAL MARKER PROGRAM 
13 TAC §21.12 

The Texas Historical Commission (Commission) adopts an 
amendment to the Texas Administrative Code, Title 13, Part 2, 
Chapter 21, Subchapter B, Section 21.12, related to marker text 
requests. The amendments are adopted without changes to the 
proposed text, as published in the May 20, 2022, issue of the 
Texas Register (47 TexReg 2942), and will not be republished. 
The amendment to §21.12 clarifies the rule by stating that a sup-
plemental plaque is not a choice, but rather an interim measure 
when funds are unavailable for immediate replacement of mark-
ers that have received approval through the historical marker re-
quest process. 
No comments were received during the 30-day comment period. 
These amendments are adopted under the authority of Texas 
Government Code §442.005(q), which provides the Commis-
sion with the authority to promulgate rules to reasonably affect 
the purposes of the Commission and Texas Government Code 
§442.006(h), which requires the Commission to adopt rules for 
the historical marker program. 
No other statutes, articles, or codes are affected by these 
amendments. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 1, 2022. 
TRD-202202860 
Mark Wolfe 
Executive Director 
Texas Historical Commission 
Effective date: August 21, 2022 
Proposal publication date: May 20, 2022 
For further information, please call: (512) 463-6100 

♦ ♦ ♦ 
TITLE 16. ECONOMIC REGULATION 

PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 

47 TexReg 4970 August 19, 2022 Texas Register 



CHAPTER 25. SUBSTANTIVE RULES 
APPLICABLE TO ELECTRIC SERVICE 
PROVIDERS 
SUBCHAPTER S. WHOLESALE MARKETS 
16 TAC §25.507 

The Public Utility Commission of Texas (commission) adopts 
amendments to 16 Texas Administrative Code (TAC) §25.507, 
relating to Electric Reliability Council of Texas (ERCOT) Emer-
gency Response Service (ERS). The commission adopts these 
amendments with changes to the proposed rule as published in 
the July 1, 2022, issue of the Texas Register (47 TexReg 3774). 
The adopted rule increases the annual budget for ERS to $75 
million and allows ERCOT to exceed this amount by up to $25 
million for ERS contract term renewals. ERCOT will be permit-
ted to access the additional $25 million for ERS contract term 
renewals immediately upon the effective date of this rule. The 
adopted rule also provides ERCOT greater flexibility to procure 
ERS for longer amounts of time with a contract term from individ-
ual ERS resources to better address seasonal needs and makes 
other administrative changes to the program. The rule will be re-
published. 
The commission finds that an expedited effective date is nec-
essary due to the imminent peril posed by the prospect of sys-
tem-wide load shed. ERS is a special emergency service that 
is used by ERCOT to help prevent or reduce system-wide load 
shed of electric customers. Load shed is a peril to the public 
health, safety, and welfare because the unavailability of electric-
ity can be life threatening to vulnerable populations and can se-
verely disrupt the economy and other basic everyday activities 
of Texas citizens. 
On July 13, 2022, ERCOT deployed ERS, leaving ERCOT with 
a limited supply of remaining ERS funds available in the current 
standard contract term. Given the number of extreme hot days 
in the near-term forecast, ERCOT needs to be authorized to re-
plenish ERS immediately if necessary to avoid imminent peril to 
the public health, safety, and welfare. Accordingly, consistent 
with the requirements of Tex. Gov't Code 2001.036(a)(2) and 
(b), these rule amendments are effective immediately on filing 
with the secretary of state. 
The commission received comments on the proposed rule from 
Advanced Energy Management Alliance, (AEMA), Enel North 
America, Inc., (Enel), ERCOT Steel Mills, (Steel Mills), Google 
LLC., (Google), Office of Public Utility Counsel, (OPUC), Pow-
erSecure Inc., (PowerSecure), STEERING Committee of Cities 
served by ONCOR, (Oncor Cities), Texas Advanced Energy 
Business Alliance, (TAEBA), Texas Competitive Power Advo-
cates, (TCPA), Texas Industrial Energy Consumers, (TIEC), and 
Texas Public Power Association, (TPPA). 
General comments - Evaluation of ERS 

Oncor Cities and TPPA argued that more analysis was needed 
to support the continuation of the ERS program. Oncor Cities 
noted that since Winter Storm Uri, there have been significant 
changes in opportunities for load participation, and it is unclear 
whether ERS will be a cost-effective service and whether it is 
redundant with other opportunities. Oncor Cities stated that the 
time is right to fully evaluate the incremental reliability benefit of 
the ERS program and the appropriate costs for achieving that re-
liability benefit. Oncor Cities noted that it filed comments in 2007 
questioning the need for Emergency Interruptible Load Service 

(the previous name of ERS) and suggested further analysis be-
fore establishing the program. Oncor Cities have similar ques-
tions in this rulemaking and suggested that the consultant that 
the commission has contracted with to assist with implementa-
tion of the commission's market redesign blueprint undertake the 
assessment of ERS. 
TPPA expressed concern that the commission has not provided 
analysis by commission staff, the Independent Market Monitor or 
the commission's market design consultant on why the level of 
funding is appropriate. TPPA is unable to support the increased 
level of funding until more analysis is provided. 
Commission Response 

The commission declines to modify the proposed rule in re-
sponse to the above comments. The commission will continue 
to evaluate the effectiveness and costs associated with this and 
other reliability programs as a part of its larger market redesign 
process, as appropriate. However, an immediate increase in the 
ERS expenditure cap is necessary to ensure that the program 
has sufficient funds available to continue the program this 
summer if the currently budgeted amount proves insufficient. 
The commission agrees that ratepayers should not be exposed 
to undue costs but has determined that this increase in the pro-
gram expenditure cap is appropriate at this time. Furthermore, 
as noted by Enel in its comments on proposed §25.507(b)(2) be-
low, an increase to a $75 million expenditure cap is only slightly 
higher than the expenditure cap when the program was created, 
if inflation is taken into account. Any additional increases be-
yond this $75 million cap will only be permitted if approved by the 
commission or if the initial $75 million is exhausted and ERCOT 
needs additional funds to extend ERS contracts. This ensures 
that additional funds will only be used if they are necessary for 
ensuring reliability. 
General comments - Wholesale energy price formation 

TCPA recommended the commission direct ERCOT to imple-
ment Nodal Protocol Revision Request (NPRR) 1006 passed by 
the ERCOT board of directors in June 2020 which partially ad-
dresses the use of ERS and load management programs in en-
ergy price formation. 
Commission Response 

The commission declines to direct ERCOT to implement NPRR 
1006 as recommended by TCPA as a part of this rulemaking 
project, because providing such direction is not a rulemaking ac-
tion. 
General comments - New ERS products 

Currently ERS has two ERS products with different dispatch 
times: a 10-minute product requiring a dispatch within 10-min-
utes, and a 30-minute product requiring a dispatch within 30 
minutes. AEMA and TAEBA proposed the rule be modified 
to accommodate additional products with different lead times, 
including one- and two-hour products. These commenters 
argued that this would increase the pool of loads that could 
participate in ERS. 
Commission Response 

The commission declines to direct ERCOT to develop specific 
products at this time. The commission has given ERCOT the 
authority to determine the ERS products it requires to keep 
the system reliable. Currently, ERCOT has a 10-minute and a 
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30-minute product, but ERCOT is free to expand products or 
create new ones as needed. 
§25.507(b) - ERS procurement 
Proposed §25.507(b) requires ERCOT to procure ERS to help 
prevent or alleviate an actual or anticipated Energy Emergency 
Alert (EEA). 
PowerSecure supported the commission removing what Power-
Secure considered generic references to emergency conditions 
and relying on an Energy Emergency Alert (EEA) event or an 
anticipation of an EEA event to trigger the deployment of ERS. 
Enel argued that the commission should require a minimum pro-
curement of ERS. Enel recommended that the ERS level be set 
to the equivalent of five percent of peak demand and believed the 
target could be adopted in conjunction with an increased budget 
for ERS. 
Commission Response 

The commission disagrees with Enel that a minimum amount of 
capacity to be procured should be designated at this time. The 
commission is still in the process of evaluating market design 
solutions for the wholesale market and may consider this rec-
ommendation in a future project. 
TIEC argued that the language in the proposed rule stating that 
ERCOT can deploy ERS "to help prevent or alleviate" a poten-
tial emergency event is vague and will make it more difficult for 
a potential ERS participant to evaluate how much ERS it should 
offer and at what cost. TIEC explained that the ambiguity cre-
ates regulatory uncertainty about how the program will be used 
and could deter ERS participation and potentially increase ERS 
bids, which would result in increased costs to customers. Alter-
natively, TIEC proposed adding language to the rule stating that 
the ERS contract terms will not change during the standard con-
tract term. 
Commission Response 

The commission declines to modify the rule as recommended 
by TIEC, because the commission disagrees that the proposed 
rule does not provide sufficient clarity for prospective ERS par-
ticipants. ERCOT will rely upon commission rules, its protocols, 
and other relevant documents for issuing deployment instruc-
tions. Further, the commission has historically delayed changes 
in how ERS is deployed to future contract terms. 
§25.507(b)(2) - ERS Budget and Procurement Goal 
Proposed §25.507(b)(2) increases the ERS expenditure cap 
from $50 million to $75 million. Further, the proposed subsec-
tion provides an additional $25 million for ERS contract term 
renewal in the event ERS funds are exhausted during a contract 
term. The proposal did not specify a target number of MW to be 
procured for ERS. 
Oncor Cities, TPPA, OPUC, and TCPA opposed increasing the 
ERS expenditure cap from $50 million to $75 million. Oncor 
Cities stated that the new cap appears arbitrary and not based 
on an actual assessment of the value that ERS has provided. 
TPPA expressed concern about the lack of analysis done to sup-
port the new expenditure cap. OPUC stated that increasing the 
cap disproportionately impacts consumers by increasing costs in 
relation to their electric usage and does not guarantee the neces-
sary power to consumers. TCPA argued that the value of ERS is 
limited and does not provide price signals integral to investment 

in the ERCOT market and therefore the $50 million cap should 
be maintained rather than increased. 
TIEC, PowerSecure, and Steel Mills supported the increased 
ERS budget of $75 million. TIEC stated that the renewal ex-
penditure cap will help ensure that ERCOT has appropriate reli-
ability tools at all times, without imposing unnecessary costs on 
consumers. 
TAEBA, Enel, AEMA and Google all advocated for increasing the 
ERS budget to $200 million. TAEBA opined that the proposed 
budget falls substantially short. TAEBA stated that provisions in 
the proposed rule would extend the cumulative hours of service 
from eight to 24 and those additional costs must be considered 
in determining the budget. To account for both inflation and for 
procurement costs associated with changing the nature of the 
product, TAEBA argued that the budget should be increased to 
at least $200 million with an annual escalation factor to cover 
the cost of inflation going forward. Enel pointed out that the cur-
rent $50 million expenditure cap was established in 2007, and by 
simply taking inflation into account, the budget should be $71.24 
million to have the same purchasing power today. Enel argued 
that the budget should be increased to $200 million with addi-
tional funds available (such as an additional $50 million) to cover 
potential contract term renewals in the event supplies are ex-
hausted. AEMA stated that the $25 million increase in the base 
budget for ERS is less than the additional cost of other mea-
sures that the commission and ERCOT have taken to increase 
the reliability of the system. AEMA asserted that the Indepen-
dent Market Monitor has determined that in the first five months 
of 2022, changes adopted to enhance reliability have resulted in 
additional costs of $210 to $385 million. AEMA recommended 
that the expenditure cap for ERS be increased to at least $200 
million with an annual escalation factor to cover the cost of infla-
tion. Google stated that the greatest impediment to the growth 
of residential demand response is that both the current transmis-
sion and distribution utility (TDU) program economics and the 
ERCOT ERS economics do not provide sufficient compensation 
for the load that is being delivered. Google thought the increased 
budget would enable greater customer participation. 
TCPA, Google and TAEBA supported a target quantity (in MW) 
to be procured for ERS within an expenditure cap but for differ-
ent reasons. TCPA stated that the value of ERS is limited but 
having a specified MW procurement will help ensure the forces 
of competition reduce the costs. TCPA noted that the current 
practice of spending the maximum annual ERS budget without 
a corresponding procurement target only ensures that $50 mil-
lion is spent on ERS regardless of the value provided to the pro-
gram or the value provided by the program. Google and TAEBA 
supported developing demand response programs that total at 
least ten percent of peak load. Google stated that, if this goal 
was adopted, ERCOT would be seeking over 7,000 MW to be 
brought online, and a $200 million budget cap for ERS would 
move Texas much closer to that goal. 
Commission Response 

The proposed rule strikes an appropriate balance between the 
reliability benefits of an increase in the ERS expenditure cap and 
the costs to consumers. The commission is mindful of the costs 
to consumers when considering changes to the wholesale and 
retail markets. As noted by Enel, an increase to a $75 million 
expenditure cap is only slightly higher than the expenditure cap 
when the program was created, if inflation is taken into account. 
At this time the commission declines to increase the expendi-
ture cap further or include a target procurement quantity, as re-
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quested by some commenters, but will continue to consider pro-
posals to increase reliability as part of its ongoing market design 
project. 
Steel Mills, TIEC, PowerSecure and AMEA generally supported 
making an additional $25 million available to renew contracts if 
ERS is exhausted. Steel Mills thought that this proposal was 
well justified. TIEC commented that this proposal strikes a rea-
sonable balance between the reliability benefits of restoring ERS 
capability and costs to consumers. AEMA believed that the cir-
cumstances of Winter Storm Uri show the need for this authority. 
OPUC and TPPA expressed concern with the proposal to allo-
cate an additional $25 million for contract term renewal in the 
event that ERS has been depleted. OPUC stated that ERCOT 
has operated for nearly two decades without an ERS budget of 
$100 million. OPUC recommended that any language relating to 
the additional $25 million should be stricken from the rule. OPUC 
argued that if ERCOT has a need to renew an ERS contract 
term because the amount is exhausted, then ERCOT should file 
a request with the commission stating the amount needed and 
provide justification for the additional amount (not to exceed $25 
million). OPUC recommended that at least one round of public 
comment should be allowed before the commission determines 
the additional budget for renewal. TPPA stated that if ERCOT 
is allowed to recontract with ERS providers without first seek-
ing commission approval for the additional expenditure, it may 
provide an incentive to deploy ERS instead of other reliability 
measures. TPPA agreed with OPUC that this provision of the 
rule should be deleted and recommended that ERCOT should 
instead seek explicit approval from the commission to spend be-
yond its commission-approved spending limit. 
Commission Response 

The commission declines to remove the provisions allowing 
ERCOT to procure an additional $25 million for contract term 
renewals or to require commission approval and public com-
ment before permitting contract term renewals. Adding a review 
process contravenes the goal of making the additional $25 
million available as a safety net in the event that the initial 
amount is exhausted. However, the commission is cognizant of 
customer cost concerns and limits ERCOT's ability to increase 
the program budget to $25 million in a program year. For any 
additional increases, commission approval is required. 
TCPA commented that as an out-of-market reliability program, it 
is critical that Texans realize reliability benefits when the ERS is 
needed. TCPA argued that a resource that has received pay-
ment for a previous procurement period should be prohibited 
from participating in the future if it fails to deploy its contracted 
capacity when called on. TCPA suggested language be added to 
(b)(2) requiring ERCOT to reject any offer from an ERS resource 
that has failed to deploy its contracted capacity when called upon 
during a previous procurement period. 
Commission Response 

The commission declines to modify the rule to require ERCOT 
to reject bids from entities that failed to deploy during previous 
contract periods. The rule already directs ERCOT to develop 
criteria under which an ERS resource or a qualified scheduling 
entity (QSE) will be suspended from participation in ERS or re-
ceive a reduced payment for failure to meet its ERS obligations. 
The commission can pursue administrative penalties or other en-
forcement actions for noncompliance as necessary. The com-
mission agrees that it is critical that an ERS resource meet its 
obligations, but an inflexible disqualification policy, such as rec-

ommended by TCPA, would risk eliminating interested partici-
pants without consideration of the circumstances that led to the 
failure to meet prior obligations. 
§25.507(c)(5) - Definition of ERCOT 

Proposed 25.507(c)(5) defines ERCOT as "the staff of the Elec-
tric Reliability Council of Texas Inc." 
OPUC suggested deleting the definition of ERCOT in (c)(5) 
which would allow the definition of ERCOT found in 16 TAC § 
25.5 (40) to apply to this rule. OPUC argued that this is incon-
sistent with how ERCOT is used in the rest of the commission's 
rules. 
Commission Response 

The commission agrees with OPUC that removing the definition 
of ERCOT from this rule and allowing the definition of ERCOT 
in §25.5 to apply to this section would be consistent with the 
term's usage in other commission rules. Under §25.5, ERCOT 
is defined, in part, as "the independent organization" and ER-
COT staff is a part of that organization. The commission has de-
termined that eliminating the definition of ERCOT from this rule 
would not change how the program is administered and would 
allow ERCOT staff to continue operating the program as it does 
today. Therefore, the commission removes the definition of ER-
COT from this rule. 
§25.507(d)(2) - QSE submittal of offers 

Proposed section 25.507(d)(2) requires a QSE to submit offers 
to ERCOT on behalf of its resources. 
TPPA pointed out that this could be taken to mean that all QSEs 
must submit offers for ERS. TPPA suggested clarifying this pro-
vision to ensure that offers are only submitted by QSEs that have 
resources and that would like to participate. 
Commission Response 

The commission agrees with TPPA that the proposed rule lan-
guage could be misinterpreted to require all QSEs to submit ERS 
offers and clarifies the language accordingly. 
§25.507(d)(7) - Deployment of ERS 

Proposed §25.507(d)(7) states that ERCOT may deploy an ERS 
resource as necessary, subject to the annual expenditure cap. 
TCPA stated that "ERS is intended to be a system-wide capacity 
product and should not be used 'as necessary' on a locational 
basis." TCPA opined that ERS should ensure minimal disruption 
to the wholesale market and that the use of ERS for local issues 
undermines locational marginal prices. TCPA noted that the use 
of ERS for local issues was rejected by the commission in a prior 
ERS rulemaking in 2017 and recommended adding a provision 
to (d)(7) to prevent ERCOT from deploying ERS resources to 
address a local transmission constraint. 
Commission Response 

The commission declines to modify the rule in response to 
TCPA's comment as the change is unnecessary. The proposed 
amendments to this rule did not include any reference to the 
deployment of ERS on a locational basis. The adopted version 
of (d)(7) only differs from the existing version of this provision 
superficially. As TCPA noted, the commission rejected the use 
of local deployment of ERS in the order adopting that version 
of the rule. Moreover, adopted subsection (b), as with its 
predecessor, specifically notes that ERS is to be deployed to 
help prevent or alleviate an actual or anticipated EEA. EEAs 
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are issued for system-wide operational reserve shortfalls, not to 
address local transmission-constraint driven issues. 
§25.507(d)(8) - Contract hours 

Proposed §25.507(d)(8) increases the amount of hours ERCOT 
can contract for from ERS resources. Currently an ERS resource 
can be deployed for up to eight hours per contract period and 
may extend for an additional four hours in the event that an ERS 
event is still occurring when the eight hours has been exhausted. 
Under the proposed rule, ERCOT may procure ERS resources 
for up to 24 hours per contract period. 
PowerSecure was supportive of giving ERCOT the ability to pro-
cure up to 24 hours in a contract term. 
Enel opposed the increase, favoring the current 12-hour product, 
because it balances the technical and economic requirements 
of ERS resources with benefits to the grid. Enel stated that the 
proposed rule would allow ERCOT to triple the current obliga-
tion, and if ERCOT were to use the expanded authority, then it 
would require resources to be available 24 hours a day, seven 
days a week. Enel argued that current ERS resources would no 
longer be able to meet this deployment obligation and the cost 
to procure the same amount of ERS capacity as procured today 
could be expected to increase significantly. AEMA agreed that 
the result would be to reduce competitive options to provide this 
service as well as increase the cost of the service. 
Commission Response 

The commission disagrees with Enel and AEMA that proposed 
25.507 (d)(8) requires an ERS resource to be available 24 hours 
a day, seven days a week. The intent of this provision is to give 
ERCOT flexibility to procure ERS resources for up to 24 hours in 
a contract term, not to change the nature of the program. Addi-
tionally, the 24-hour allowance does not require ERCOT to pro-
cure resources for all 24 hours in all contract terms nor does it 
require an ERS resource to provide service outside of the time 
period it has contracted to provide the service, unless otherwise 
required to do so under the rule. 
§25.507(f) - Compliance 

Proposed §25.507(f) establishes the circumstances in which and 
how a QSE representing an ERS resource is subject to admin-
istrative penalties for noncompliance. 
TPPA noted that proposed §25.507(f) removed language lim-
iting administrative penalties to violations of "this rule or any 
related ERCOT Protocols, Operating Guides, or other ERCOT 
standards." TPPA recommended keeping this limiting language 
to ensure that QSEs understand they will be responsible for any 
violations by their ERS resources related to the ERS program. 
Commission Response 

The commission agrees with TPPA that QSEs and ERS 
resources are subject to enforcement actions or other conse-
quences, such as suspension from participation in the ERS 
program, for noncompliance with this rule or any related ERCOT 
Protocols, Operating Guides, or other ERCOT standards. The 
commission modifies the rule accordingly and adds other similar 
clarifications throughout this subsection. 
§25.507(f)(1) - Compliance penalty 

Proposed §25.507(f)(1), adopted as §25.407(f)(2), requires ER-
COT to establish criteria for reducing a QSE's payment or sus-
pending a QSE from participation in the ERS program for failure 
to meet its ERS obligations. 

TPPA recommended maintaining previous rule language that 
provided ERCOT the option of reducing a payment "and/or" sus-
pending a QSE, because ERCOT should have the flexibility to 
choose to take both actions, particularly in instances of an ex-
treme violation. In the alternative, TPPA recommended modi-
fying the language to clarify that ERCOT must establish criteria 
for reducing a QSE's payment, suspending a QSE from partici-
pation, "or both." 
Commission Response 

The proposed rule removed "and/or" from this subsection to align 
with the commission's updated drafting practices - it was not pro-
posed as a substantive change to the rule. The commission 
agrees with TPPA that ERCOT may both reduce a QSE's pay-
ment and suspend the QSE from participation in the program as 
a result of noncompliance with the rules of the ERS program. 
The commission disagrees with TPPA that the proposed rule's 
use of "or" would require ERCOT to choose between these two 
options. However, the commission adopts TPPA's alternative 
recommendation of adding "or both" to ensure clarity. 
§25.507(g) - Reporting 

Proposed §25.507(g) encompasses ERCOT's annual reporting 
requirement prior to the start of an ERS standard contract term. 
TCPA recommended amending proposed §25.507(g) to require 
a cost effectiveness comparison between ERS and utility load 
management programs, because ERS and load management 
programs serve the same purpose. 
TPPA recommended expanding the reporting requirement in 
proposed subsection (g) so that ERCOT is required to list any 
Conservation Alerts, Control Room Advisories, and Watches 
issued by ERCOT during an ERS contract period to provide the 
commission and the public better insight on the effectiveness 
of the program. Because proposed §25.507(f)(4) requires 
ERCOT to maintain records relating to any alleged noncompli-
ance, TPPA recommended including in this annual report an 
anonymized listing of all instances where a deployment did not 
result in the full expected response. 
Commission Response 

The commission declines to expand the reporting requirements. 
Utility load management programs are not part of ERS, nor are 
they managed by ERCOT. The effectiveness of the load man-
agement program is analyzed in a separate process directed by 
the commission. To the extent ERCOT has information on the 
load management programs, it could voluntarily include that in 
the report. 
With regard to a scenario in which the result of a deployment is 
not what ERCOT expected, there is likely to be an investigation 
that may not be completed by the time a report is filed. If the 
investigation is complete and ERCOT would like to voluntarily 
include that information in the report, it may include it. 
All comments, including any not specifically referenced herein, 
were fully considered by the commission. In adopting this rule, 
the commission makes other minor modifications for the purpose 
of clarifying its intent. 
The amended rule is adopted under PURA §14.002, which pro-
vides the Public Utility Commission with the authority to make, 
adopt, and enforce rules reasonably required in the exercise of 
its powers and jurisdiction. The rule is also proposed under 
§39.151, which provides the commission the authority to over-
see ERCOT. 
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Cross Reference to Statute: Public Utility Regulatory Act 
§14.002 and §39.151. 
§25.507. Electric Reliability Council of Texas (ERCOT) Emergency 
Response Service (ERS). 

(a) Purpose. The purpose of this section is to promote relia-
bility through provisions that provide ERCOT flexibility in the imple-
mentation and administration of ERS. 

(b) ERS procurement. ERCOT must procure ERS, a special 
emergency response service to be deployed by ERCOT to help prevent 
or alleviate an actual or anticipated Energy Emergency Alert (EEA) 
event. 

(1) ERCOT will determine the ERS standard contract 
terms under which ERS resources are obligated to provide ERS, 
including renewal of ERS contract periods ERCOT deems necessary 
due to the depletion of available ERS. 

(2) ERCOT may spend a maximum of $75 million in a 
12-month period on ERS, unless otherwise determined by the com-
mission. During that 12-month period, ERCOT may exceed the $75 
million maximum by up to an additional $25 million for ERS contract 
renewals under subsection (d)(9) of this section during a period where 
ERS has been exhausted. ERCOT may determine cost limits for each 
ERS standard contract term in order to ensure that the ERS expenditure 
cap is not exceeded. To minimize the cost of ERS, ERCOT may reject 
any offer that ERCOT determines to be unreasonable or outside of the 
parameters of an acceptable offer. ERCOT may also reject any offer 
placed on behalf of any ERS resource if ERCOT determines that it lacks 
a sufficient basis to verify whether the ERS resource complied with ER-
COT-established performance standards in an ERS deployment event 
during the preceding ERS standard contract term. 

(c) Definitions. 

(1) ERS contract period--A period defined by ERCOT for 
which an ERS resource is obligated to provide ERS, consisting of all 
or part of the hours in an ERS standard contract term. 

(2) ERS resource--A resource contracted to provide ERS 
that meets one of the following descriptions: 

(A) A load or aggregation of loads; or 

(B) A dispatchable generator that is not registered with 
ERCOT as a Generation Resource, or an aggregation of such genera-
tors. 

(3) ERS standard contract term--Periods for which ERCOT 
may procure ERS. 

(4) ERS time period--Set of hours designated by ERCOT 
within an ERS standard contract term. 

(d) Participation in ERS. In addition to requirements estab-
lished by ERCOT, the following requirements apply for the provision 
of ERS: 

(1) An ERS resource must be represented by a qualified 
scheduling entity (QSE). 

(2) Offers must be submitted to ERCOT through a QSE. 

(A) An offer may be submitted for one or more ERS 
time periods within an ERS contract period. 

(B) QSEs representing ERS resources may aggregate 
multiple loads to reach the minimum capacity offer requirement estab-
lished by ERCOT. Such aggregations will be considered a single ERS 
resource for purposes of submitting offers. 

(3) ERCOT must establish qualifications for QSEs and 
ERS resources to participate in ERS. 

(4) A resource must not commit to provide ERS if it is sep-
arately obligated to provide response with the same capacity during any 
of the same hours. 

(5) ERCOT must establish performance criteria for QSEs 
and ERS resources. 

(6) When dispatched by ERCOT, an ERS resource must 
deploy consistent with its obligations and must remain deployed until 
recalled by ERCOT. 

(7) ERCOT may deploy ERS as necessary, subject to the 
annual expenditure cap. 

(8) Deployment of an ERS resource must be limited to the 
number of hours for which the service was contracted, up to a maxi-
mum of 24 cumulative hours in an ERS contract period. However, if 
an instruction causes the cumulative total ERS deployment time to ex-
ceed the number of hours contracted within an ERS contract period, 
each ERS resource must remain deployed until permitted by ERCOT 
procedures or by ERCOT instructions to return from deployment. 

(9) Upon exhaustion of an ERS resource's obligation in any 
ERS contract period, ERCOT may renew that obligation, subject to 
the consent of the ERS resource and its QSE. ERCOT may renew the 
obligation on each occasion that the resource's obligation is exhausted. 
ERCOT may limit the renewal quantity to manage the overall cost of 
the service or for reliability needs. 

(10) ERCOT must establish procedures for testing of ERS 
resources. 

(11) A resource with a pre-existing obligation to provide 
ERS may submit a proposal to serve as an alternative to a resource 
subject to reliability must-run (RMR) service for the same period. If 
the resource is selected, ERCOT must appropriately modify or termi-
nate the resource's pre-existing ERS obligation to allow the resource to 
participate as an RMR alternative. 

(e) ERS payment and charges. 

(1) ERCOT must make a payment to each QSE represent-
ing an ERS resource on an as-bid basis, a market clearing price mecha-
nism, or such other mechanism as ERCOT deems appropriate, subject 
to modifications determined by ERCOT based on the ERS resource's 
availability during an ERS standard contract term and the ERS re-
source's performance in any deployment event. 

(2) ERCOT must charge each QSE a charge for ERS based 
upon its load ratio share during the relevant ERS time period and ERS 
standard contract term. 

(3) ERCOT must settle an ERS contract period within 80 
days following the completion of the ERS standard contract term. 

(f) Compliance. 

(1) A QSE representing an ERS resource is subject to ad-
ministrative penalties for noncompliance with this rule or any related 
ERCOT Protocols, Operating Guides, or other ERCOT standards, by 
the QSE or the ERS resource it represents. 

(2) ERCOT must establish criteria for reducing a QSE's 
payment, suspending a QSE from participation in ERS, or both, for 
failure to meet its ERS obligations, and must also establish criteria for 
subsequent reinstatement. 

(3) ERCOT must establish criteria under which an ERS re-
source will be suspended for noncompliance with this rule or any re-
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lated ERCOT Protocols, Operating Guides, or other ERCOT standards, 
and must also establish criteria for subsequent reinstatement. 

(4) ERCOT must notify the commission of all instances of 
noncompliance with this rule or any related ERCOT Protocols, Oper-
ating Guides, or other ERCOT standards. 

(5) ERCOT must maintain records relating to any alleged 
noncompliance with this rule or any related ERCOT Protocols, Oper-
ating Guides, or other ERCOT standards. 

(g) Reporting. Prior to the start of an ERS standard contract 
term, ERCOT must report publicly the number of megawatts (MW) 
procured per ERS time-period, the number and type of ERS resources 
providing the service, and the projected total cost of the service for that 
ERS standard contract term. ERCOT must review the effectiveness and 
benefits of ERS and report its findings to the commission annually by 
April 15 of each calendar year. The report must contain, at a minimum, 
the number of MW procured in each period, the total dollar amount 
spent, the number and duration of deployments, and the circumstances 
that led to each deployment. 

(h) Implementation. ERCOT must develop, in consultation 
with commission staff, additional procedures, guides, technical re-
quirements, protocols, or other standards that are consistent with this 
section and that ERCOT finds necessary to implement ERS, including, 
but not limited to, developing a standard form ERS Agreement and 
specific performance guidelines and grace periods for ERS resources. 

(i) Self Provision. ERCOT must establish procedures for self-
provision of ERS by any QSE. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 4, 2022. 
TRD-202202910 
Andrea Gonzalez 
Rules Coordinator 
Public Utility Commission of Texas 
Effective date: August 4, 2022 
Proposal publication date: July 1, 2022 
For further information, please call: (512) 936-7244 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 15. TEXAS STATE BOARD OF 
PHARMACY 

CHAPTER 283. LICENSING REQUIREMENTS 
FOR PHARMACISTS 
22 TAC §283.4 

The Texas State Board of Pharmacy adopts amendments to 
§283.4, concerning Internship Requirements. These amend-
ments are adopted without changes to the proposed text as 
published in the June 24, 2022, issue of the Texas Register (47 
TexReg 3625). The rule will not be republished. 
The amendments clarify that a person graduating from a col-
lege/school of pharmacy shall only be credited the number of 
hours obtained and reported by the program. 
No comments were received. 

The amendments are adopted under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by this adoption: Texas Pharmacy Act, 
Chapters 551 - 569, Texas Occupations Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 4, 2022. 
TRD-202202909 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Effective date: August 24, 2022 
Proposal publication date: June 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 

CHAPTER 291. PHARMACIES 
SUBCHAPTER B. COMMUNITY PHARMACY 
(CLASS A) 
22 TAC §291.33 

The Texas State Board of Pharmacy adopts amendments to 
§291.33, concerning Operational Standards. These amend-
ments are adopted without changes to the proposed text as 
published in the June 24, 2022, issue of the Texas Register (47 
TexReg 3628). The rule will not be republished. 
The amendments update a term, correct a citation reference, 
and remove the requirement for oral patient counseling on a new 
prescription to be provided in person, a requirement which has 
been temporarily suspended by the Office of the Governor until 
September 30, 2022 or until the March 13, 2020 disaster decla-
ration is lifted or expires. 
The Board received comments from the Texas Pharmacy As-
sociation and from Lauren Paul, Pharm.D., with CVS Health in 
support of the amendments. The Board also received comments 
from the National Association of Chain Drugs Stores in support 
of the amendments and suggesting additional language to re-
quire in person counseling if requested by a patient or patient's 
agent. The Board declines to make this change. 
The amendments are adopted under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by this adoption: Texas Pharmacy Act, 
Chapters 551 - 569, Texas Occupations Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on August 4, 2022. 
TRD-202202913 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Effective date: August 24, 2022 
Proposal publication date: June 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 

SUBCHAPTER F. NON-RESIDENT 
PHARMACY (CLASS E) 
22 TAC §291.104 

The Texas State Board of Pharmacy adopts amendments to 
§291.104, concerning Operational Standards. These amend-
ments are adopted without changes to the proposed text as 
published in the June 24, 2022, issue of the Texas Register (47 
TexReg 3639). The rule will not be republished. 
The amendments clarify that a Class E Pharmacy may outsource 
prescription drug order dispensing to a central fill pharmacy. 
The Board received comments from Lauren Paul, Pharm.D., with 
CVS Health in support of the amendments. 
The amendments are adopted under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by this adoption: Texas Pharmacy Act, 
Chapters 551 - 569, Texas Occupations Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 4, 2022. 
TRD-202202914 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Effective date: August 24, 2022 
Proposal publication date: June 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 

SUBCHAPTER G. SERVICES PROVIDED BY 
PHARMACIES 
22 TAC §291.125 

The Texas State Board of Pharmacy adopts amendments to 
§291.125, concerning Centralized Prescription Dispensing. 
These amendments are adopted without changes to the pro-
posed text as published in the June 24, 2022, issue of the Texas 
Register (47 TexReg 3643). The rule will not be republished. 
The amendments clarify that a Class E pharmacy may outsource 
prescription drug order dispensing to a central fill pharmacy. 

The Board received comments from Jessica Adams, Pharm.D., 
with Cardinal Health, and Lauren Paul, Pharm.D., with CVS 
Health, and Susana Braga, with Fresenius Medical Care North 
America in support of the amendments. 
The amendments are adopted under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by this adoption: Texas Pharmacy Act, 
Chapters 551 - 569, Texas Occupations Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 4, 2022. 
TRD-202202915 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Effective date: August 24, 2022 
Proposal publication date: June 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 
22 TAC §291.131 

The Texas State Board of Pharmacy adopts amendments to 
§291.131, concerning Pharmacies Compounding Non-Sterile 
Preparations. These amendments are adopted with changes to 
the proposed text as published in the June 24, 2022, issue of the 
Texas Register (47 TexReg 3645). The rule will be republished. 
The amendments add definitions of "cleaning" and "sanitizing", 
clarify the training requirements for all personnel involved in non-
sterile compounding, and update environmental, equipment, and 
compounding process requirements for non-sterile compound-
ing. 
The Board received comments from the Texas Pharmacy Asso-
ciation in support of the amendments. 
The amendments are adopted under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by this adoption: Texas Pharmacy Act, 
Chapters 551 - 569, Texas Occupations Code. 
§291.131. Pharmacies Compounding Non-Sterile Preparations. 

(a) Purpose. Pharmacies compounding non-sterile prepara-
tions, prepackaging pharmaceutical products, and distributing those 
products shall comply with all requirements for their specific license 
classification and this section. The purpose of this section is to provide 
standards for the: 

(1) compounding of non-sterile preparations pursuant to a 
prescription or medication order for a patient from a practitioner in 
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Class A (Community), Class C (Institutional), and Class E (Non-resi-
dent) pharmacies; 

(2) compounding, dispensing, and delivery of a reasonable 
quantity of a compounded non-sterile preparation in a Class A (Com-
munity), Class C (Institutional), and Class E (Non-resident) pharmacy 
to a practitioner's office for office use by the practitioner; 

(3) compounding and distribution of compounded 
non-sterile preparations by a Class A (Community) pharmacy for a 
Class C (Institutional) pharmacy; and 

(4) compounding of non-sterile preparations by a Class C 
(Institutional) pharmacy and the distribution of the compounded prepa-
rations to other Class C (Institutional) pharmacies under common own-
ership. 

(b) Definitions. In addition to the definitions for specific li-
cense classifications, the following words and terms, when used in this 
section, shall have the following meanings, unless the context clearly 
indicates otherwise. 

(1) Beyond-use date--The date or time after which the com-
pounded non-sterile preparation shall not be stored or transported or 
begin to be administered to a patient. The beyond-use date is deter-
mined from the date or time when the preparation was compounded. 

(2) Cleaning--The process of removing soil (e.g., organic 
and inorganic material) from objects and surfaces, normally accom-
plished by manually or mechanically using water with detergents or 
enzymatic products. 

(3) Component--Any ingredient intended for use in the 
compounding of a drug preparation, including those that may not 
appear in such preparation. 

(4) Compounding--The preparation, mixing, assembling, 
packaging, or labeling of a drug or device: 

(A) as the result of a practitioner's prescription drug or 
medication order, based on the practitioner-patient-pharmacist rela-
tionship in the course of professional practice; 

(B) for administration to a patient by a practitioner as 
the result of a practitioner's initiative based on the practitioner-patient-
pharmacist relationship in the course of professional practice; 

(C) in anticipation of prescription drug or medication 
orders based on routine, regularly observed prescribing patterns; or 

(D) for or as an incident to research, teaching, or chem-
ical analysis and not for sale or dispensing, except as allowed under 
§562.154 or Chapter 563 of the Occupations Code. 

(5) Hot water--The temperature of water from the phar-
macy's sink maintained at a minimum of 105 degrees F (41 degrees 
C). 

(6) Reasonable quantity--An amount of a compounded 
drug that: 

(A) does not exceed the amount a practitioner antici-
pates may be used in the practitioner's office or facility before the be-
yond use date of the drug; 

(B) is reasonable considering the intended use of the 
compounded drug and the nature of the practitioner's practice; and 

(C) for any practitioner and all practitioners as a whole, 
is not greater than an amount the pharmacy is capable of compound-
ing in compliance with pharmaceutical standards for identity, strength, 
quality, and purity of the compounded drug that are consistent with 
United States Pharmacopoeia guidelines and accreditation practices. 

(7) Sanitizing--A process for reducing on inanimate sur-
faces the number of all forms of microbial life including fungi, viruses, 
and bacteria using an appropriate agent. 

(8) SOPs--Standard operating procedures. 

(9) USP/NF--The current edition of the United States Phar-
macopeia/National Formulary. 

(c) Personnel. 

(1) Pharmacist-in-charge. In addition to the responsibili-
ties for the specific class of pharmacy, the pharmacist-in-charge shall 
have the responsibility for, at a minimum, the following concerning 
non-sterile compounding: 

(A) determining that all personnel involved in non-ster-
ile compounding possess the education, training, and proficiency nec-
essary to properly and safely perform compounding duties undertaken 
or supervised; 

(B) determining that all personnel involved in non-ster-
ile compounding obtain continuing education appropriate for the type 
of compounding done by the personnel; 

(C) assuring that the equipment used in compounding 
is properly maintained; 

(D) maintaining an appropriate environment in areas 
where non-sterile compounding occurs; and 

(E) assuring that effective quality control procedures 
are developed and followed. 

(2) Pharmacists. Special requirements for non-sterile com-
pounding. 

(A) All pharmacists engaged in compounding shall: 

(i) possess the education, training, and proficiency 
necessary to properly and safely perform compounding duties under-
taken or supervised; and 

(ii) obtain continuing education appropriate for the 
type of compounding done by the pharmacist. 

(B) A pharmacist shall inspect and approve all compo-
nents, drug product containers, closures, labeling, and any other mate-
rials involved in the compounding process. 

(C) A pharmacist shall review all compounding records 
for accuracy and conduct in-process and final checks to ensure that 
errors have not occurred in the compounding process. 

(D) A pharmacist is responsible for the proper mainte-
nance, cleanliness, and use of all equipment used in the compounding 
process. 

(3) Pharmacy technicians and pharmacy technician 
trainees. All pharmacy technicians and pharmacy technician trainees 
engaged in non-sterile compounding shall: 

(A) possess the education, training, and proficiency 
necessary to properly and safely perform compounding duties under-
taken; 

(B) obtain continuing education appropriate for the type 
of compounding done by the pharmacy technician or pharmacy tech-
nician trainee; and 

(C) perform compounding duties under the direct su-
pervision of and responsible to a pharmacist. 

(4) Training. 
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(A) All training activities shall be documented and cov-
ered by appropriate SOPs as outlined in subsection (d)(8)(A) of this 
section. 

(B) All personnel involved in non-sterile compounding 
shall be well trained and must participate in continuing relevant training 
programs. 

(C) Training shall include instruction, experience, and 
demonstrated proficiency in the following areas: 

(i) hand hygiene; 

(ii) garbing; 

(iii) cleaning and sanitizing; 

(iv) handling and transporting components and com-
pounded non-sterile preparations; 

(v) measuring and mixing; 

(vi) proper use of equipment and devices selected to 
compound non-sterile preparations; and 

(vii) documentation of the compounding process 
(e.g., Master Formulation Records and Compounding Records). 

(d) Operational Standards. 

(1) General requirements. 

(A) Non-sterile drug preparations may be compounded 
in licensed pharmacies: 

(i) upon presentation of a practitioner's prescription 
drug or medication order based on a valid pharmacist/patient/prescriber 
relationship; 

(ii) in anticipation of future prescription drug or 
medication orders based on routine, regularly observed prescribing 
patterns; or 

(iii) in reasonable quantities for office use by a prac-
titioner and for use by a veterinarian. 

(B) Non-sterile compounding in anticipation of future 
prescription drug or medication orders must be based upon a history 
of receiving valid prescriptions issued within an established pharma-
cist/patient/prescriber relationship, provided that in the pharmacist's 
professional judgment the quantity prepared is stable for the anticipated 
shelf time. 

(i) The pharmacist's professional judgment shall be 
based on the criteria used to determine a beyond-use date outlined in 
paragraph (5)(C) of this subsection. 

(ii) Documentation of the criteria used to determine 
the stability for the anticipated shelf time must be maintained and be 
available for inspection. 

(iii) Any preparation compounded in anticipation of 
future prescription drug or medication orders shall be labeled. Such 
label shall contain: 

(I) name and strength of the compounded prepa-
ration or list of the active ingredients and strengths; 

(II) facility's lot number; 

(III) beyond-use date as determined by the phar-
macist using appropriate documented criteria as outlined in paragraph 
(5)(C) of this subsection; and 

(IV) quantity or amount in the container. 

(C) Commercially available products may be com-
pounded for dispensing to individual patients provided the following 
conditions are met: 

(i) the commercial product is not reasonably avail-
able from normal distribution channels in a timely manner to meet pa-
tient's needs; 

(ii) the pharmacy maintains documentation that the 
product is not reasonably available due to a drug shortage or unavail-
ability from the manufacturer; and 

(iii) the prescribing practitioner has requested that 
the drug be compounded as described in subparagraph (D) of this para-
graph. 

(D) A pharmacy may not compound preparations that 
are essentially copies of commercially available products (e.g., the 
preparation is dispensed in a strength that is only slightly different from 
a commercially available product) unless the prescribing practitioner 
specifically orders the strength or dosage form and specifies why the 
patient needs the particular strength or dosage form of the preparation. 
The prescribing practitioner shall provide documentation of a patient 
specific medical need and the preparation produces a clinically sig-
nificant therapeutic response (e.g. the physician requests an alternate 
product due to hypersensitivity to excipients or preservative in the 
FDA-approved product, or the physician requests an effective alternate 
dosage form) or if the drug product is not commercially available. 
The unavailability of such drug product must be documented prior 
to compounding. The methodology for documenting unavailability 
includes maintaining a copy of the wholesaler's notification showing 
back-ordered, discontinued, or out-of-stock items. This documenta-
tion must be available in hard-copy or electronic format for inspection 
by the board. 

(E) A pharmacy may enter into an agreement to com-
pound and dispense prescription/medication orders for another phar-
macy provided the pharmacy complies with the provisions of §291.125 
of this title (relating to Centralized Prescription Dispensing). 

(F) Compounding pharmacies/pharmacists may adver-
tise and promote the fact that they provide non-sterile prescription 
compounding services, which may include specific drug products and 
classes of drugs. 

(G) A pharmacy may not compound veterinary prepa-
rations for use in food producing animals except in accordance with 
federal guidelines. 

(H) A pharmacist may add flavoring to a prescription at 
the request of a patient, the patient's agent, or the prescriber. The phar-
macist shall label the flavored prescription with a beyond-use-date that 
shall be no longer than fourteen days if stored in a refrigerator unless 
otherwise documented. Documentation of beyond-use-dates longer 
than fourteen days shall be maintained by the pharmacy electronically 
or manually and made available to agents of the board on request. A 
pharmacist may not add flavoring to an over-the-counter product at the 
request of a patient or patient's agent unless the pharmacist obtains a 
prescription for the over-the-counter product from the patient's practi-
tioner. 

(2) Library. In addition to the library requirements of the 
pharmacy's specific license classification, a pharmacy shall maintain 
a current copy, in hard-copy or electronic format, of Chapter 795 of 
the USP/NF concerning Pharmacy Compounding Non-Sterile Prepa-
rations. 

(3) Environment. 
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(A) Pharmacies engaging in compounding shall have a 
designated and adequate area for the safe and orderly compounding 
of non-sterile preparations, including the placement of equipment and 
materials. 

(B) Only personnel authorized by the responsible phar-
macist shall be in the immediate vicinity of a drug compounding oper-
ation. 

(C) A sink with hot and cold running water, exclusive 
of rest room facilities, shall be accessible to the compounding areas 
and be maintained in a sanitary condition. Supplies necessary for ade-
quate washing shall be accessible in the immediate area of the sink and 
include: 

(i) soap or detergent; and 

(ii) air-driers or single-use towels. 

(D) If drug products which require special precau-
tions to prevent contamination, such as penicillin, are involved in a 
compounding operation, appropriate measures, including dedication 
of equipment for such operations or the meticulous cleaning of con-
taminated equipment prior to its use for the preparation of other drug 
products, must be used in order to prevent cross-contamination. 

(E) Cleaning and sanitizing of surfaces in the non-ster-
ile compounding area(s) shall occur on a regular basis as defined in 
appropriate SOPs as outlined in paragraph (8)(A) of this subsection. 

(4) Equipment and Supplies. The pharmacy shall: 

(A) if the pharmacy engages in compounding non-ster-
ile preparations that require weighing a component of the preparation, 
have a Class A prescription balance, or analytical balance and weights 
which shall be calibrated and have the accuracy of the balance verified 
by the pharmacy at least every 12 months as specified in the pharmacy's 
SOPs. The pharmacy shall document the calibration and verification; 
and 

(B) have equipment and utensils necessary for the 
proper compounding of prescription drug or medication orders. Such 
equipment and utensils used in the compounding process shall be: 

(i) of appropriate design and capacity, and be oper-
ated within designed operational limits; 

(ii) of suitable composition so that surfaces that con-
tact components, in-process material, or drug products shall not be re-
active, additive, or absorptive so as to alter the safety, identity, strength, 
quality, or purity of the drug product beyond the desired result; 

(iii) cleaned and sanitized immediately prior to and 
after each use; and 

(iv) routinely inspected, calibrated (if necessary), or 
checked to ensure proper performance. 

(5) Labeling. In addition to the labeling requirements of 
the pharmacy's specific license classification, the label dispensed or 
distributed pursuant to a prescription drug or medication order shall 
contain the following. 

(A) The generic name(s) or the official name(s) of the 
principal active ingredient(s) of the compounded preparation. 

(B) A statement that the preparation has been com-
pounded by the pharmacy. (An auxiliary label may be used on the 
container to meet this requirement). 

(C) A beyond-use date after which the compounded 
preparation should not be used. The beyond-use date shall be deter-

mined as outlined in Chapter 795 of the USP/NF concerning Pharmacy 
Compounding Non-Sterile Preparations including the following: 

(i) The pharmacist shall consider: 

(I) physical and chemical properties of active in-
gredients; 

(II) use of preservatives and/or stabilizing 
agents; 

(III) dosage form; 

(IV) storage containers and conditions; and 

(V) scientific, laboratory, or reference data from 
a peer reviewed source and retained in the pharmacy. The reference 
data should follow the same preparation instructions for combining raw 
materials and packaged in a container with similar properties. 

(ii) In the absence of stability information applicable 
for a specific drug or preparation, the following maximum beyond-use 
dates are to be used when the compounded preparation is packaged in 
tight, light-resistant containers and stored at controlled room tempera-
tures. 

(I) Nonaqueous liquids and solid formulations 
(Where the manufactured drug product is the source of active ingre-
dient): 25% of the time remaining until the product's expiration date 
or 6 months, whichever is earlier. 

(II) Water-containing formulations (Prepared 
from ingredients in solid form): Not later than 14 days when refriger-
ated between 2 - 8 degrees Celsius (36 - 46 degrees Fahrenheit). 

(III) All other formulations: Intended duration of 
therapy or 30 days, whichever is earlier. 

(iii) Beyond-use date limits may be exceeded when 
supported by valid scientific stability information for the specific com-
pounded preparation. 

(6) Written drug information. Written information about 
the compounded preparation or its major active ingredient(s) shall be 
given to the patient at the time of dispensing. A statement which in-
dicates that the preparation was compounded by the pharmacy must 
be included in this written information. If there is no written infor-
mation available, the patient should be advised that the drug has been 
compounded and how to contact a pharmacist, and if appropriate the 
prescriber, concerning the drug. 

(7) Drugs, components, and materials used in non-sterile 
compounding. 

(A) Drugs used in non-sterile compounding shall be 
USP/NF grade substances manufactured in an FDA-registered facility. 

(B) If USP/NF grade substances are not available, or 
when food, cosmetics, or other substances are or must be used, the sub-
stance shall be of a chemical grade in one of the following categories: 

(i) Chemically Pure (CP); 

(ii) Analytical Reagent (AR); or 

(iii) American Chemical Society (ACS); or 

(iv) Food Chemical Codex; or 

(C) If a drug, component, or material is not purchased 
from an FDA-registered facility, the pharmacist shall establish purity 
and stability by obtaining a Certificate of Analysis from the supplier 
and the pharmacist shall compare the monograph of drugs in a similar 
class to the Certificate of Analysis. 
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(D) A manufactured drug product may be a source of 
active ingredient. Only manufactured drugs from containers labeled 
with a batch control number and a future expiration date are acceptable 
as a potential source of active ingredients. When compounding with 
manufactured drug products, the pharmacist must consider all ingre-
dients present in the drug product relative to the intended use of the 
compounded preparation. 

(E) All components shall be stored in properly labeled 
containers in a clean, dry area, under proper temperatures. 

(F) Drug product containers and closures shall not 
be reactive, additive, or absorptive so as to alter the safety, identity, 
strength, quality, or purity of the compounded drug product beyond 
the desired result. 

(G) Components, drug product containers, and closures 
shall be rotated so that the oldest stock is used first. 

(H) Container closure systems shall provide adequate 
protection against foreseeable external factors in storage and use that 
can cause deterioration or contamination of the compounded drug prod-
uct. 

(I) A pharmacy may not compound a preparation that 
contains ingredients appearing on a federal Food and Drug Adminis-
tration list of drug products withdrawn or removed from the market for 
safety reasons. 

(8) Compounding process. 

(A) All significant procedures performed in the com-
pounding area shall be covered by written SOPs designed to ensure 
accountability, accuracy, quality, safety, and uniformity in the com-
pounding process. At a minimum, SOPs shall be developed for: 

(i) the facility; 

(ii) equipment; 

(iii) personnel; 

(iv) preparation evaluation; 

(v) quality assurance; 

(vi) preparation recall; 

(vii) packaging; and 

(viii) storage of compounded preparations. 

(B) Any compounded preparation with an official 
monograph in the USP/NF shall be compounded, labeled, and pack-
aged in conformity with the USP/NF monograph for the drug. 

(C) Any person with an apparent illness or open lesion 
that may adversely affect the safety or quality of a drug product being 
compounded shall be excluded from direct contact with components, 
drug product containers, closures, any materials involved in the com-
pounding process, and drug products until the condition is corrected. 

(D) Personnel engaged in the compounding of drug 
preparations shall perform proper hand hygiene prior to engaging in 
compounding activities. Proper hand hygiene shall be defined in ap-
propriate SOPs as outlined in subparagraph (A) of this paragraph and 
appropriate for prevention of preparation and facility contamination. 

(E) Garbing requirements and the frequency of chang-
ing garb shall be determined by the pharmacy and documented in ap-
propriate SOPs as outlined in subparagraph (A) of this paragraph. The 
garbing requirements under the pharmacy's SOPs must be appropriate 
for the type of compounding performed. 

(F) At each step of the compounding process, the phar-
macist shall ensure that components used in compounding are accu-
rately weighed, measured, or subdivided as appropriate to conform to 
the formula being prepared. 

(9) Quality Assurance. 

(A) Initial formula validation. Prior to routine com-
pounding of a non-sterile preparation, a pharmacy shall conduct an 
evaluation that shows that the pharmacy is capable of compounding 
a product that contains the stated amount of active ingredient(s). 

(B) Finished preparation checks. The prescription drug 
and medication orders, written compounding procedure, preparation 
records, and expended materials used to make compounded non-ster-
ile preparations shall be inspected for accuracy of correct identities and 
amounts of ingredients, packaging, labeling, and expected physical ap-
pearance before the non-sterile preparations are dispensed. 

(10) Quality Control. 

(A) The pharmacy shall follow established quality con-
trol procedures to monitor the quality of compounded drug preparations 
for uniformity and consistency such as capsule weight variations, ad-
equacy of mixing, clarity, or pH of solutions. When developing these 
procedures, pharmacy personnel shall consider the provisions of Chap-
ter 795, concerning Pharmacy Compounding Non-Sterile Preparations, 
Chapter 1075, concerning Good Compounding Practices, and Chapter 
1160, concerning Pharmaceutical Calculations in Prescription Com-
pounding contained in the current USP/NF. Such procedures shall be 
documented and be available for inspection. 

(B) Compounding procedures that are routinely per-
formed, including batch compounding, shall be completed and verified 
according to written procedures. The act of verification of a com-
pounding procedure involves checking to ensure that calculations, 
weighing and measuring, order of mixing, and compounding tech-
niques were appropriate and accurately performed. 

(C) Unless otherwise indicated or appropriate, com-
pounded preparations are to be prepared to ensure that each preparation 
shall contain not less than 90.0 percent and not more than 110.0 
percent of the theoretically calculated and labeled quantity of active 
ingredient per unit weight or volume and not less than 90.0 percent 
and not more than 110.0 percent of the theoretically calculated weight 
or volume per unit of the preparation. 

(e) Records. 

(1) Maintenance of records. Every record required by this 
section shall be: 

(A) kept by the pharmacy and be available, for at least 
two years, for inspecting and copying by the board or its representative 
and to other authorized local, state, or federal law enforcement agen-
cies; and 

(B) supplied by the pharmacy within 72 hours, if re-
quested by an authorized agent of the Texas State Board of Pharmacy. 
If the pharmacy maintains the records in an electronic format, the re-
quested records must be provided in an electronic format. Failure to 
provide the records set out in this section, either on site or within 72 
hours, constitutes prima facie evidence of failure to keep and maintain 
records in violation of the Act. 

(2) Compounding records. 

(A) Compounding pursuant to patient specific prescrip-
tion drug or medication orders. Compounding records for all com-
pounded preparations shall be maintained by the pharmacy electron-
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ically or manually as part of the prescription drug or medication order, 
formula record, formula book, or compounding log and shall include: 

(i) the date of preparation; 

(ii) a complete formula, including methodology and 
necessary equipment which includes the brand name(s) of the raw ma-
terials, or if no brand name, the generic name(s) and name(s) of the 
manufacturer(s) of the raw materials and the quantities of each; 

(iii) signature or initials of the pharmacist or phar-
macy technician or pharmacy technician trainee performing the com-
pounding; 

(iv) signature or initials of the pharmacist respon-
sible for supervising pharmacy technicians or pharmacy technician 
trainees and conducting in-process and final checks of compounded 
preparations if pharmacy technicians or pharmacy technician trainees 
perform the compounding function; 

(v) the quantity in units of finished preparations or 
amount of raw materials; 

(vi) the container used and the number of units pre-
pared; 

(vii) a reference to the location of the following doc-
umentation which may be maintained with other records, such as qual-
ity control records: 

(I) the criteria used to determine the beyond-use 
date; and 

(II) documentation of performance of quality 
control procedures. Documentation of the performance of quality 
control procedures is not required if the compounding process is done 
pursuant to a patient specific order and involves the mixing of two or 
more commercially available oral liquids or commercially available 
preparations when the final product is intended for external use. 

(B) Compounding records when batch compounding or 
compounding in anticipation of future prescription drug or medication 
orders. 

(i) Master work sheet. A master work sheet shall be 
developed and approved by a pharmacist for preparations prepared in 
batch. Once approved, a duplicate of the master work sheet shall be 
used as the preparation work sheet from which each batch is prepared 
and on which all documentation for that batch occurs. The master work 
sheet shall contain at a minimum: 

(I) the formula; 

(II) the components; 

(III) the compounding directions; 

(IV) a sample label; 

(V) evaluation and testing requirements; 

(VI) specific equipment used during preparation; 

(VII) storage requirements; 

(VIII) a reference to the location of the following 
documentation which may be maintained with other records, such as 
quality control records: 

(-a-) the criteria used to determine the be-
yond-use date; and 

(-b-) documentation of performance of qual-
ity control procedures. 

(ii) Preparation work sheet. The preparation work 
sheet for each batch of preparations shall document the following: 

(I) identity of all solutions and ingredients and 
their corresponding amounts, concentrations, or volumes; 

(II) lot number and expiration date of each com-
ponent; 

(III) component manufacturer/distributor or suit-
able identifying number; 

(IV) container specifications; 

(V) unique lot or control number assigned to 
batch; 

(VI) beyond use date of batch-prepared prepara-
tions; 

(VII) date of preparation; 

(VIII) name, initials, or electronic signature of 
the person(s) involved in the preparation; 

(IX) name, initials, or electronic signature of the 
responsible pharmacist; 

(X) finished preparation evaluation and testing 
specifications, if applicable; and 

(XI) comparison of actual yield to anticipated or 
theoretical yield, when appropriate. 

(f) Office Use Compounding and Distribution of Compounded 
Preparations to Class C Pharmacies or Veterinarians in Accordance 
With §563.054 of the Act. 

(1) General. 

(A) A pharmacy may dispense and deliver a reasonable 
quantity of a compounded preparation to a practitioner for office use 
by the practitioner in accordance with this subsection. 

(B) A Class A pharmacy is not required to register or 
be licensed under Chapter 431, Health and Safety Code, to distribute 
non-sterile compounded preparations to a Class C pharmacy. 

(C) A Class C pharmacy is not required to register or 
be licensed under Chapter 431, Health and Safety Code, to distribute 
non-sterile compounded preparations that the Class C pharmacy has 
compounded for other Class C pharmacies under common ownership. 

(D) To dispense and deliver a compounded preparation 
under this subsection, a pharmacy must: 

(i) verify the source of the raw materials to be used 
in a compounded drug; 

(ii) comply with applicable United States Pharma-
copoeia guidelines, including the testing requirements, and the Health 
Insurance Portability and Accountability Act of 1996 (Pub. L. No. 
104-191); 

(iii) enter into a written agreement with a practi-
tioner for the practitioner's office use of a compounded preparation; 

(iv) comply with all applicable competency and ac-
crediting standards as determined by the board; and 

(v) comply with the provisions of this subsection. 

(2) Written Agreement. A pharmacy that provides non-
sterile compounded preparations to practitioners for office use or to 
another pharmacy shall enter into a written agreement with the practi-
tioner or pharmacy. The written agreement shall: 
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(A) address acceptable standards of practice for a com-
pounding pharmacy and a practitioner and receiving pharmacy that 
enter into the agreement including a statement that the compounded 
preparations may only be administered to the patient and may not be 
dispensed to the patient or sold to any other person or entity except as 
authorized by §563.054 of the Act; 

(B) state that the practitioner or receiving pharmacy 
should include on a separate log or in a patient's chart, medication 
order, or medication administration record the lot number and be-
yond-use date of a compounded preparation administered to a patient; 
and 

(C) describe the scope of services to be performed by 
the pharmacy and practitioner or receiving pharmacy, including a state-
ment of the process for: 

(i) a patient to report an adverse reaction or submit 
a complaint; and 

(ii) the pharmacy to recall batches of compounded 
preparations. 

(3) Recordkeeping. 

(A) Maintenance of Records. 

(i) Records of orders and distribution of non-sterile 
compounded preparations to a practitioner for office use or to a Class 
C pharmacy for administration to a patient shall: 

(I) be kept by the pharmacy and be available, for 
at least two years from the date of the record, for inspecting and copying 
by the board or its representative and to other authorized local, state, 
or federal law enforcement agencies; 

(II) maintained separately from the records of 
products dispensed pursuant to a prescription or medication order; and 

(III) supplied by the pharmacy within 72 hours, 
if requested by an authorized agent of the Texas State Board of Phar-
macy or its representative. If the pharmacy maintains the records in an 
electronic format, the requested records must be provided in an elec-
tronic format. Failure to provide the records set out in this subsection, 
either on site or within 72 hours for whatever reason, constitutes prima 
facie evidence of failure to keep and maintain records. 

(ii) Records may be maintained in an alternative 
data retention system, such as a data processing system or direct 
imaging system provided the data processing system is capable of 
producing a hard copy of the record upon the request of the board, 
its representative, or other authorized local, state, or federal law 
enforcement or regulatory agencies. 

(B) Orders. The pharmacy shall maintain a record of 
all non-sterile compounded preparations ordered by a practitioner for 
office use or by a Class C pharmacy for administration to a patient. The 
record shall include the following information: 

(i) date of the order; 

(ii) name, address, and phone number of the prac-
titioner who ordered the preparation and, if applicable, the name, ad-
dress, and phone number of the Class C pharmacy ordering the prepa-
ration; and 

(iii) name, strength, and quantity of the preparation 
ordered. 

(C) Distributions. The pharmacy shall maintain a 
record of all non-sterile compounded preparations distributed pursuant 
to an order to a practitioner for office use or by a Class C pharmacy 

for administration to a patient. The record shall include the following 
information: 

(i) date the preparation was compounded; 

(ii) date the preparation was distributed; 

(iii) name, strength, and quantity in each container 
of the preparation; 

(iv) pharmacy's lot number; 

(v) quantity of containers shipped; and 

(vi) name, address, and phone number of the practi-
tioner or Class C pharmacy to whom the preparation is distributed. 

(D) Audit Trail. 

(i) The pharmacy shall store the order and distribu-
tion records of preparations for all non-sterile compounded prepara-
tions ordered by and or distributed to a practitioner for office use or by 
a Class C pharmacy for administration to a patient in such a manner as 
to be able to provide an audit trail for all orders and distributions of any 
of the following during a specified time period. 

(I) any strength and dosage form of a preparation 
(by either brand or generic name or both); 

(II) any ingredient; 

(III) any lot number; 

(IV) any practitioner; 

(V) any facility; and 

(VI) any pharmacy, if applicable. 

(ii) The audit trail shall contain the following infor-
mation: 

(I) date of order and date of the distribution; 

(II) practitioner's name, address, and name of the 
Class C pharmacy, if applicable; 

(III) name, strength, and quantity of the prepara-
tion in each container of the preparation; 

(IV) name and quantity of each active ingredient; 

(V) quantity of containers distributed; and 

(VI) pharmacy's lot number; 

(4) Labeling. The pharmacy shall affix a label to the prepa-
ration containing the following information: 

(A) name, address, and phone number of the com-
pounding pharmacy; 

(B) the statement: "For Institutional or Office Use 
Only--Not for Resale"; or if the preparation is distributed to a veteri-
narian the statement: "Compounded Preparation"; 

(C) name and strength of the preparation or list of the 
active ingredients and strengths; 

(D) pharmacy's lot number; 

(E) beyond-use date as determined by the pharmacist 
using appropriate documented criteria; 

(F) quantity or amount in the container; 

(G) appropriate ancillary instructions, such as storage 
instructions or cautionary statements, including hazardous drug warn-
ing labels where appropriate; and 
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(H) device-specific instructions, where appropriate. 

(g) Recall Procedures. 

(1) The pharmacy shall have written procedures for the re-
call of any compounded non-sterile preparations provided to a patient, 
to a practitioner for office use, or a pharmacy for administration. Writ-
ten procedures shall include, but not be limited to, the requirements as 
specified in paragraph (3) of this subsection. 

(2) The pharmacy shall immediately initiate a recall of any 
non-sterile preparation compounded by the pharmacy upon identifica-
tion of a potential or confirmed harm to a patient. 

(3) In the event of a recall, the pharmacist-in-charge shall 
ensure that: 

(A) each practitioner, facility, and/or pharmacy to 
which the preparation was distributed is notified, in writing, of the 
recall; 

(B) each patient to whom the preparation was dispensed 
is notified, in writing, of the recall; 

(C) if the preparation is prepared as a batch, the board 
is notified of the recall, in writing; 

(D) if the preparation is distributed for office use, the 
Texas Department of State Health Services, Drugs and Medical De-
vices Group, is notified of the recall, in writing; 

(E) the preparation is quarantined; and 

(F) the pharmacy keeps a written record of the recall 
including all actions taken to notify all parties and steps taken to ensure 
corrective measures. 

(4) If a pharmacy fails to initiate a recall, the board may re-
quire a pharmacy to initiate a recall if there is potential for or confirmed 
harm to a patient. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 4, 2022. 
TRD-202202916 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Effective date: August 24, 2022 
Proposal publication date: June 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 

CHAPTER 305. EDUCATIONAL 
REQUIREMENTS 
22 TAC §305.1 

The Texas State Board of Pharmacy adopts the repeal of §305.1, 
concerning Pharmacy Education Requirements. This repeal is 
adopted without changes to the proposed repeal as published 
in the June 24, 2022, issue of the Texas Register (47 TexReg 
3652). The rule will not be republished. 
The repeal of §305.1 removes professional practice degree 
program standards that are redundant with standards specified 
elsewhere in Board rules. 

No comments were received. 
The repeal is adopted under §§551.002 and 554.051 of the 
Texas Pharmacy Act (Chapters 551 - 569, Texas Occupations 
Code). The Board interprets §551.002 as authorizing the 
agency to protect the public through the effective control and 
regulation of the practice of pharmacy. The Board interprets 
§554.051(a) as authorizing the agency to adopt rules for the 
proper administration and enforcement of the Act. 
The statutes affected by the adopted repeal: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 4, 2022. 
TRD-202202911 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Effective date: August 24, 2022 
Proposal publication date: June 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 
22 TAC §305.2 

The Texas State Board of Pharmacy adopts the repeal of §305.2, 
concerning Pharmacy Technician Training Programs. This re-
peal is adopted without changes to the proposed repeal as pub-
lished in the June 24, 2022, issue of the Texas Register (47 
TexReg 3652). The rule will not be republished. 
The repeal of §305.2 removes standards for pharmacy techni-
cian training programs that are not required to be specified in 
Board rule and other requirements that are outside the resources 
of the Board to perform. 
The Board received comments from Lisa McCartney, Ph.T.R., 
expressing concern that repealing §305.2 will harm public health 
and safety by permitting pharmacy technician training programs 
that do not satisfy ASHP/ACPE standards and suggesting that 
the Board convene a task force to determine current best prac-
tices, receive input from the public and stakeholders, and make 
recommendations to the Board. The Board disagrees with this 
comment because the Board will continue to approve training 
programs that meet ASHP/ACPE standards and does not have 
the resources to set and administer separate standards for ap-
proval. 
The repeal is adopted under §§551.002 and 554.051 of the 
Texas Pharmacy Act (Chapters 551 - 569, Texas Occupations 
Code). The Board interprets §551.002 as authorizing the 
agency to protect the public through the effective control and 
regulation of the practice of pharmacy. The Board interprets 
§554.051(a) as authorizing the agency to adopt rules for the 
proper administration and enforcement of the Act. 
The statutes affected by the adopted repeal: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on August 4, 2022. 
TRD-202202912 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Effective date: August 24, 2022 
Proposal publication date: June 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 
TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 181. VITAL STATISTICS 
SUBCHAPTER B. VITAL RECORDS 
25 TAC §181.28 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department 
of State Health Services (DSHS), adopts an amendment 
to §181.28, concerning Instructions and Requirements for 
Issuance of Certified Copies of Vital Records by the State 
Registrar, Local Registrar, or County Clerk. 
The amendment to §181.28 is adopted without changes to the 
proposed text as published in the June 17, 2022, issue of the 
Texas Register (47 TexReg 3525). This rule will not be repub-
lished. 
BACKGROUND AND JUSTIFICATION 

The amendment to §181.28 amends the list of security features 
in the rule. This change allows DSHS to increase the security of 
vital statistics paper by removing detailed information on security 
features from public access. The amendment also increases 
DSHS's flexibility to address changes in security technology and 
ensures a steady supply of security paper from qualified vendors. 
COMMENTS 

The 31-day comment period ended July 18, 2022. 
During this period, DSHS did not receive any comments regard-
ing the proposed rule. 
STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and 
Texas Health and Safety Code §191.003, which authorizes 
rules necessary for the effective administration of Vital Statistics 
Records; and Texas Health and Safety Code §1001.075, which 
authorizes the Executive Commissioner of HHSC to adopt rules 
and policies necessary for the operation and provision of health 
and human services by DSHS and for the administration of 
Texas Health and Safety Code, Chapter 1001. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 1, 2022. 

TRD-202202868 
Cynthia Hernandez 
General Counsel 
Department of State Health Services 
Effective date: August 21, 2022 
Proposal publication date: June 17, 2022 
For further information, please call: (512) 776-7646 

♦ ♦ ♦ 
TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 2. TEXAS PARKS AND 
WILDLIFE DEPARTMENT 

CHAPTER 65. WILDLIFE 
The Texas Parks and Wildlife Commission, in a duly noticed 
meeting on March 24, 2022, adopted the repeal of 31 TAC 
§65.4 and amendments to §§65.3, 65.10, 65.42, and 65.64, 
concerning the Statewide Hunting Proclamation. Section 65.10 
and §65.42 are adopted with changes to the proposed text as 
published in the February 18, 2022, issue of the Texas Register 
(47 TexReg 737). Section 65.10 and §65.42 will be republished. 
The repeal of §65.4 and amendments to §65.3 and §65.64 are 
adopted without changes and will not be republished. 
The change to §65.10, concerning Possession of Wildlife Re-
sources, inserts a comma in subsection (b)(1) to offset a depen-
dent clause and enhance readability. The change is nonsub-
stantive. 
As proposed, the amendment to §65.42, concerning Deer, 
would have established an open season for deer in Collin, 
Dallas, Grayson, and Rockwall counties during which deer 
could be harvested by any lawful means, including by firearm. 
Under current rule, harvest of deer in those counties is by 
archery equipment only. As a result of public comment, the 
commission decided to maintain status quo (with one exception, 
as noted elsewhere in this preamble) with respect to deer 
harvest regulations in those counties. In this context, the pro-
posed amendment to §65.11, concerning Lawful Means is no 
longer necessary, since it would have established comporting 
provisions to implement the proposed amendment to §65.42 
with respect to deer harvest in Collin, Dallas, Grayson, and 
Rockwall counties; thus, the current provisions of §65.11 are 
retained and the proposed amendment to the section will not be 
adopted. The change to proposed §65.42 alters the reporting 
requirements in subsection (b)(2)(H)(iv) to reflect the fact that 
the proposed provisions affecting Collin, Dallas, Grayson, and 
Rockwall counties were not adopted. Finally. The change to 
§65.42 recaptures the provisions of current subsection (c)(6)(C), 
which should have been indicated in the proposed text as "no 
change" and is being retained. 
The repeal of §65.4, concerning Proof of Sex for Deer, is neces-
sary to transfer the contents of that section to §65.10, concern-
ing Possession of Wildlife Resources. Section 65.4 was promul-
gated earlier this year because at that time there was pending 
rule action in §65.10 to implement rules regarding digital hunt-
ing and fishing licenses, which made that section unavailable for 
additional rule action at that time. The repeal allows the depart-
ment to comport the provisions of the two sections in a single 
place. 
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The amendment to §65.3, concerning Definitions, modifies the 
definitions of "antlerless" and "buck" deer to further clarify the 
types of deer to which those terms apply. As a matter of repro-
ductive biology, there are only two types of deer, male (buck) and 
female (doe). Harvest regulations historically have been cen-
tered on directing or deflecting harvest pressure to or away from 
those segments as necessary to manage population size. As an 
enforcement matter, however, these distinctions can be problem-
atic because it is not always an easy matter to positively identify 
a deer as male or female while hunting, especially at a distance 
or in low visibility conditions. Most male white-tailed deer and 
mule deer typically develop their first set of distinctive hardened 
antlers at one and one-half years of age. Antlers are shed an-
nually; thus, for some portion of the year, male deer cannot be 
readily or easily distinguished from female deer. The same is 
true of male fawns that have not developed antlers and the small 
percentage of male fawns with extremely limited antler growth 
that cannot be readily discerned except upon close inspection 
(the so-called "nubbin" or "button" bucks). In such situations, a 
hunter may, upon seeing a deer with no discernible antler char-
acteristics, conclude that the deer is a female deer and legal to 
harvest as a female deer, only to discover upon harvest that the 
deer is in fact a male deer, which can be problematic if the har-
vest of male deer is prohibited at that time. For these reasons, 
the department many years ago replaced the term "doe" with 
the term "antlerless deer," which was intended to accommodate 
the unintentional but completely understandable circumstance 
of harvesting of deer that appeared to be female, only to dis-
cover otherwise on closer inspection. Another longstanding co-
nundrum has been bucks in velvet. Technically, antlers in velvet 
are not actually completely hardened antlers yet; thus, the cur-
rent and historic definition of a buck being "a deer with a hard-
ened antler protruding through the skin" has been occasionally 
problematic, because to a hunter in the field it is difficult to tell 
whether an antler is fully in velvet (i.e., an antlerless deer) or not 
(a legal buck). In order to be as clear and specific as possible as 
to the specific types of animals that bag limits, tagging require-
ments, and proof-of-sex rules for "buck" and "antlerless" apply to, 
the amendment clarifies that the term "antlerless deer" means a 
deer having no antler point (a projection extending at least one 
inch from the edge of a main beam or another tine, which in-
cludes the tip of a main beam) protruding through the skin or a 
buck deer that has completely shed its antlers. The amendment 
alters the definition of "buck deer" to apply the same standard; 
a buck deer is a deer having an antler point protruding through 
the skin or a deer having antler growth in velvet of greater than 
one inch. 
The amendment to §65.3 also creates a new definition for 
"commercial cold storage or processing facility." Under Parks 
and Wildlife Code, §42.018, no person except as provided by 
commission rule may possess the carcass of a deer before 
the carcass has been finally processed unless the deer has 
been tagged. In order to be finally processed, a carcass must 
be at a final destination, which can be either the possessor's 
permanent residence or a cold storage or processing facility. 
The amendment to §65.10 alters tagging and documentation re-
quirements, which necessitates the creation of new distinctions 
regarding final destinations. The definition of "commercial cold 
storage or processing facility" is "a cold storage or processing 
facility as defined in Parks and Wildlife Code, §42.001, that is 
made available for use by individuals other than the owner, the 
owner's nonpaying family members, or the owner's nonpaying 
guests in exchange for a fee or other consideration." Parks and 
Wildlife Code, §62.029, specifically exempts private, noncom-

mercial, family-owned cold storage or processing facilities from 
the requirement to maintain a cold storage record book for deer 
that are taken beyond quarters, unless the facility is located on 
a hunting lease and is made available to individuals other than 
the landowner, the landowner's nonpaying family members, or 
the landowner's nonpaying guests. In effect, this bifurcates cold 
storage or processing facilities into two categories, commercial 
(those available to paying customers) and non-commercial 
(those available only to non-paying family and guests). The 
department has determined that there is a further differentiation 
with respect to commercial cold storage or processing facilities 
because some facilities are located on ranches and hunting 
leases that, while being made available to paying customers 
(i.e., persons who have paid to hunt on the property), are not 
open to the general public. Therefore, the amendment defines 
a "Type 1 commercial cold storage or processing facility" as 
"a facility that is a place of business open to the public for the 
purpose of storing or processing game animals or game birds 
upon demand on a for-profit basis or in exchange for anything 
of value," and a "Type 2 commercial cold storage processing 
facility" as "a facility that is not open to the public on an on-de-
mand basis and is utilized to store or process game taken by 
persons on properties where hunting by individuals in return for 
pay or other consideration occurs." 
The amendment to §65.3 also creates a new definition of "fi-
nal destination." Under Parks and Wildlife Code, §42.001, a final 
destination for deer is the permanent residence of the hunter, 
the permanent residence of another person receiving the car-
cass, or a cold storage or processing facility. Under current rule, 
proof-of-sex (evidence of gender identity) for deer must remain 
with the carcass until the carcass reaches a final destination and 
is processed beyond quartering. As noted previously, the depart-
ment is engaged in a concerted battle to control the spread of 
CWD. One mitigation strategy is to minimize where possible the 
extent to which certain body parts of harvested deer are trans-
ported from place to place. Elsewhere in this rulemaking the 
proof-of-sex requirements are eliminated for deer that have been 
entered into a cold storage record book at a Type 2 commercial 
cold storage or processing facility (which allows the head, spinal 
column, etc. to remain at the harvest location rather than being 
moved, which increases the chances of spreading CWD if it is 
present); thus, the Type 2 cold storage processing facility is no 
longer a final destination. 
As previously noted in this preamble, the amendment to §65.10, 
concerning Possession of Wildlife Resources, makes alterations 
to current rules regarding the nature and applicability of tagging 
and proof-of-sex requirements for deer. Parks and Wildlife Code, 
§42.018, provides that except as provided by commission rule, 
no person may possess the carcass of a deer before the car-
cass has been finally processed unless the deer has been law-
fully tagged. Current rule stipulates that in order to be finally pro-
cessed, a carcass must be at a final destination, which can be 
either the possessor's permanent residence or a cold storage or 
processing facility, and that proof-of-sex accompany a harvested 
deer until it reaches a final destination. The amendment alters 
those requirements for the reasons noted in the discussion of 
the amendment to §65.3. It has come to the attention of the de-
partment that the requirement that a head remain with a carcass 
until the carcass is taken beyond quarters at a final destination 
is problematic at larger commercial cold storage/processing fa-
cilities, where immediate removal and disposal of the head is 
desirable for purposes of allowing hunters to retain the heads 
of trophy deer and for reasons of sanitation and food safety. 
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Therefore, subsection (b)(2) establishes the conditions under 
which tagging requirements for deer cease at Type 1 commer-
cial cold storage or processing facilities. Tagging requirements 
for a deer at a Type 1 commercial cold storage or processing 
facility cease when the required information has been entered 
into the cold storage record book and the harvest location has 
been recorded (which may be maintained on a single document 
or separate documents); however, the cold storage or process-
ing facility is required to maintain the tag or Wildlife Resource 
Document (WRD), as applicable, on premises for so long as the 
carcass or any part of the carcass remains in possession, which 
is necessary in case the department needs the tag for eviden-
tiary or investigational purposes. The amendment also makes 
clear that although by statute there is no cold storage or record 
book requirement at a private, noncommercial cold storage facil-
ity, a cold storage record book nonetheless may be maintained if 
desired and accordingly, tagging and proof-of-sex requirements 
cease and a carcass may be processed beyond quarters when 
the required information has been recorded. The amendment 
also eliminated provisions to eliminate conflicts of interpretation 
caused by commission action to alter statutory provision regard-
ing tagging, proof-of-sex, and final destinations. 
The amendment to §65.10 alters provisions governing proof-of-
sex. The movement, and especially the improper disposal of car-
casses and carcass parts (particularly skulls, brains, and spinal 
cords), increases the risk of spreading CWD. Under current rule, 
proof-of-sex for deer is the head of the deer, which must accom-
pany the carcass until a final destination is reached. The amend-
ment as adopted provides an alternative regarding proof-of-sex 
for buck deer by allowing the option of retaining the tail and un-
skinned skull cap with antlers attached, and for female deer, by 
allowing certain gender-specific anatomical parts to accompany 
the carcass in lieu of the head. This provides hunters an option 
to leave the head of a female deer at the site of harvest to reduce 
risk for the potential spread of CWD from that site. The amend-
ment also eliminates a superfluous reference to "personal con-
sumption." A hunting license authorizes a person to take wildlife 
resources for personal use, including consumption; thus, the lan-
guage is not necessary. 
The amendment to §65.42, concerning Deer, extends the mule 
deer season in 15 Panhandle counties from nine days to 16 days, 
and implements antler restriction rules for the harvest of mule 
deer in 21 additional Panhandle counties and Terrell County. 
Additionally, the amendment retains one provision from the pro-
posal as published, a mandatory harvest reporting requirement 
for Collin, Dallas, Grayson, and Rockwall counties that requires 
all harvested deer to be reported to the department via the de-
partment's internet or mobile application within 24 hours of take, 
which is necessary for the department to more accurately moni-
tor and evaluate the effects of harvest rules on local populations. 
Finally, the amendment replaces the term "pronghorn antelope" 
with the term "pronghorn" where it occurs in the sections affected 
by this rulemaking. Parks and Wildlife Code, Chapter 63, desig-
nates the "pronghorn antelope" as a game species; however, the 
animal is not a true antelope. In 2020, the department amended 
§65.3 to stipulate that "pronghorn" means "pronghorn antelope" 
and has been engaged in a gradual process in the course of var-
ious rulemakings of replacing the term where it occurs in agency 
rules. The department believes it is less cumbersome and more 
accurate to simply refer to the animal as a pronghorn. 
In 2018, the department implemented an experimental antler re-
striction regulation for mule deer (prohibiting harvest of bucks 

with an outside spread of the main beams of less than 20 inches) 
in six Panhandle counties in response to data indicating an inju-
riously excessive harvest of young mule deer bucks. The intent 
of the antler restriction rule was to protect bucks in the younger 
age cohorts from harvest, allowing them to grow into mature 
bucks, which in turn results in sex ratios consistent with those 
found in normal populations. Within four hunting seasons, pop-
ulation data indicate an improving sex ratio (which is an index 
of reduced harvest pressure) and harvest data have indicated a 
steep declining trend in the harvest of young bucks and a steady 
increasing trend in the harvest of mature (older) bucks. The de-
partment therefore believes that the antler restriction regulation 
is achieving the desired effect and will exert a similar beneficial 
effect in additional counties that either are experiencing over-
harvest of young bucks or in which harvest trends indicate over-
harvest is likely to occur in the future. The department also be-
lieves that extending the season from nine days to 16 days in 
the selected counties can safely provide additional hunting op-
portunity without the threat of depletion or waste, because the 
antler restrictions will protect approximately 80 percent of the 
buck population younger than four years of age and the hunting 
of antlerless mule deer is already strictly controlled by means of 
permits. The amendment is expected to result in improved sex 
ratios, a healthier age structure in the buck segment of the herd, 
and older, more desirable buck deer for hunters. The antler re-
striction will not be in effect in any part of a county within a CWD 
management zone (an area where CWD may be more likely to 
occur and certain special provisions regarding harvest reporting 
and carcass movement are in effect), which is necessary be-
cause current science indicates that increased buck harvest in 
those areas will reduce CWD prevalence rates and may inhibit 
the spread of CWD into new areas. 
Finally, the amendment implements antler restrictions in Terrell 
County. Harvest and population data indicate that intense buck 
harvest has skewed sex ratios and severely reduced buck struc-
ture to the point that the mule deer population in the management 
unit is in danger of depletion. 
The amendment to §65.64, concerning Turkey, closes the spring 
turkey season east of Interstate Highway 35 in Ellis County. The 
department is conducting stocking operations and closing that 
part of the county to harvest will offer additional support in the 
reestablishment of huntable populations in the future. 
The department received 2,491 comments opposing adoption 
of the portion of the proposed amendment to §65.42 that would 
have created an open general season in Collin, Dallas, Grayson, 
and Rockwell counties. The commenters expressed a variety 
of rationales for opposition, but ultimately the commission con-
cluded that because the area in question is characterized by 
extensive and increasing urban development resulting in wide-
spread habitat fragmentation that precludes the sustainability of 
deer populations at a landscape scale, there is no compelling 
reason to alter harvest restrictions given the scope of local op-
position. 
The department received 325 comments supporting adoption of 
the amendment as proposed. 
The department received 55 comments opposing adoption of the 
portion of the amendment to §65.3 establishing new definitions 
for buck and antlerless deer. Of those 55 comments, 18 provided 
a reason or rationale for opposing adoption. Those comments, 
accompanied by the department's response to each, follow. 
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One commenter opposed adoption and stated that bucks are 
male deer and allowing bucks that have shed their antlers to be 
harvested as antlerless deer defeats the purpose of the antler-
less deer tag. The department disagrees with the comment and 
responds that although buck deer are indeed male deer, once 
they have shed their antlers they are virtually indistinguishable 
from female deer, especially in low visibility environments. The 
rules have and will continue to allow an antlerless deer tag to 
be attached to any deer without antlers that is harvested. No 
changes were made as a result of the comment. 
One commenter opposed adoption and stated that there should 
not be a doe season because numbers are too low. The depart-
ment interprets the comment to be in reference to special sea-
sons for the harvest of antlerless deer and disagrees, respond-
ing that in all cases in which a special season exists, department 
population and habitat data indicate that such a season is not 
only sustainable, but necessary. No changes were made as a 
result of the comment 
One commenter opposed adoption and stated that the rules 
should be straightforward, not "feel good nonsense," and that 
people who don't know what an antler is shouldn't be hunters 
or game wardens. The department agrees with the comment 
and responds that the rules are not difficult to understand and 
are necessary to for the agency to discharge its statutory duty 
to protect and conserve wildlife resources. No changes were 
made as a result of the comment. 
One commenter opposed adoption and stated that a buck is a 
buck, a doe is a doe, and trophy bucks should not be shot as 
"antlerless deer" after they've shed their antlers. The department 
agrees that a male deer is a male deer and a female deer is a 
female deer, but disagrees that a deer with no antlers can safely 
be assumed to be female; therefore, the rules allow an antlerless 
tag to be used when a deer with antlers turns out to be male. The 
department also notes that it is impossible to discern that a deer 
is a "trophy" buck after its antlers have been shed. No changes 
were made as a result of the comment. 
One commenter opposed adoption and stated that there are too 
many petty rules, the number of hunters is decreasing, and there 
are too many deer. The department disagrees with the comment 
and responds that the definitions are not petty but necessary 
and have no relationship with either the number of hunters or 
the number of deer. No changes were made as a result of the 
comment. 
One commenter opposed adoption and stated that if the sex of a 
deer cannot be identified a hunter should not kill it. The depart-
ment agrees with the comment and responds nevertheless that 
a buck that has shed its antlers looks just like a doe; thus, the im-
pacts of late special seasons and bag limits intended to provide 
for appropriate doe harvest would be frustrated because hunters 
would be reluctant to shoot deer unless the sex of the deer was 
absolutely known. No changes were made as a result of the 
comment. 
One commenter opposed adoption and stated that bucks have 
male genitalia, do not have female genitalia, they breed, and 
the definition is not worth changing. The department agrees 
with the comment to the extent that it is biologically accurate, 
but disagrees that the definition isn't worth changing, as once 
bucks have shed their antlers they are virtually indistinguishable 
from female deer, especially in low visibility environments. No 
changes were made as a result of the comment. 

Three commenters opposed adoption and stated that to avoid 
confusion the definition should state that a deer is an antler-
less deer if no antler point protrudes more than one inch through 
the skin. The department disagrees with the comments and re-
sponds that such a definition would be problematic because de-
termining whether an antler is one inch beyond the skin at dis-
tances greater than ten feet is difficult, especially in low visibility 
conditions. No changes were made as a result of the comment. 
One commenter opposed adoption and stated that if a hunter 
can see that a deer is a "button" buck or has shed its antlers it 
should be harvested as a buck. The department disagrees with 
the comment and responds that the definition has been adopted 
precisely because it is not always possible to discern such fea-
tures, especially in low visibility conditions. No changes were 
made as a result of the comment. 
One commenter opposed adoption and stated that if a landowner 
"has so many small bucks they should work with the depart-
ment to trap and transfer the deer to places where numbers are 
low." The department disagrees with the comment and responds 
that the definition is not intended to address population issues 
and the department as part of its CWD management strategy 
has suspended issuance of permits authorizing the trapping and 
transplanting of deer. No changes were made as a result of the 
comment. 
One commenter opposed adoption and stated that if a deer can-
not be identified by the use of optics as a "button" buck the 
hunter should either forego the opportunity or get closer. The 
department disagrees with the comment and responds that not 
all hunters use optics. No changes were made as a result of the 
comment. 
One commenter opposed adoption and stated that all male deer 
should be treated as buck deer and that hunters should take the 
time to make sure a deer is a doe and not a buck that has shed 
its antlers. The department disagrees with the comment and 
responds that the definition is adopted precisely because of the 
difficulty of determining the difference between a doe and a buck 
that has shed its antlers. No changes were made as a result of 
the comment. 
One commenter opposed adoption and stated that it would be 
difficult to measure a "button" buck. The department agrees with 
the comment. No changes were made as a result of the com-
ment. 
One commenter opposed adoption and stated that outfitters are 
destroying deer herds by shooting does under a four-doe bag 
limit. The department disagrees that the comment is germane 
to the rule in question, but nevertheless responds that deer pop-
ulations in the state are in no danger of population declines as 
a result of either hunting or current bag limits. No changes were 
made as a result of the comment. 
One commenter opposed adoption and stated that the definition 
will result in overharvest of bucks because bucks will be mis-
taken for does. The department disagrees with the comment 
and responds that such cases of mistaken identity already oc-
cur and do not appear to be confounding department harvest or 
management objectives in any part of the state. No changes 
were made as a result of the comment. 
One commenter opposed adoption and stated that bucks in vel-
vet should not be classified as antlerless deer. The department 
agrees with the comment. No changes were made as a result of 
the comment. 
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The department received 270 comments supporting adoption of 
the proposed amendment. 
The department received 63 comments opposing adoption of 
the proposed amendment to §65.10 concerning proof-of-sex for 
deer. Of those comments, 19 provided a reason or rationale for 
opposing adoption. Those comments, accompanied by the de-
partment's response to each, follow. 
One commenter opposed adoption and stated that the rule would 
require the destruction of the skull and therefore prevent hunters 
from having a trophy mount. The department disagrees with the 
comment and responds that an intact head with antlers attached 
constitutes legal proof-of-sex. No changes were made as a re-
sult of the comment. 
One commenter opposed adoption and stated that the rule is 
confusing. The department disagrees with the comment and re-
sponds that the rule is straightforward and easy to understand, 
but that in any case, the department is happy to work with con-
stituents who need assistance in understanding what is lawful 
and what is not. No changes were made as a result of the com-
ment. 
One commenter opposed adoption and stated that if the de-
partment was serious about "reducing" CWD there would be no 
antler restrictions because research shows "taking more bucks 
reduces CWD." The commenter also stated that the exception 
for MLD properties is galling because there is "a lack of manage-
ment culling of defective bucks on state land." The department 
disagrees with the commenter and responds that although it is 
axiomatic that greater harvest numbers reduce the number of 
animals present to either acquire or transmit CWD, the depart-
ment responds to the detection of CWD by the creation of special 
management zones within which carcass movement restrictions 
apply and antler restriction rules do not. The department also re-
sponds that there is no exception to proof-of-sex rules for MLD 
properties and the MLDP is not used on state lands controlled 
by the department. No changes were made as a result of the 
comment. 
One commenter opposed adoption and stated that the rule will 
prevent trophy deer from being taken to a processor and then 
to a taxidermist. The department disagrees with the comment 
and responds that the rule does not prevent anyone from taking 
a deer to a processor and then taking the head to a taxidermist. 
No changes were made as a result of the comment. 
One commenter opposed adoption and stated that CWD can be 
stopped by prohibiting captive breeding operations. The depart-
ment agrees that deer breeding facilities are a contributor to the 
spread of CWD but responds that under Parks and Wildlife Code, 
Chapter 43, Subchapter L, the department is required to issue a 
deer breeder permit to any qualified applicant. No changes were 
made as a result of the comment. 
One commenter opposed adoption and stated that the rules are 
just more excessive government regulation. The department dis-
agrees with the comment and responds that the rule is not oner-
ous, does not impose a burden, and does not impact any per-
son in any significant way, but will function to enhance the de-
partment's duty to protect and conserve wildlife resources. No 
changes were made as a result of the comment. 
Seven commenters opposed adoption and stated that the rule 
should not require the tail to accompany the unskinned skull cap. 
The department disagrees with the comments and responds that 
requiring the tail to accompany the unskinned skull cap, in the 

absence of the head, is necessary for species identification. No 
changes were made as a result of the comment. 
One commenter opposed adoption and stated that the rule 
should not require tails to be retained for proof-of-sex. The 
department agrees with the comment and responds that the 
rules require a tail to accompany the unskinned skull cap, but 
if the entire head is present there is no requirement for a tail 
to accompany it. No changes were made as a result of the 
comment. 
One commenter opposed adoption and stated that if harvest of 
"button" bucks and spike bucks was prohibited in all counties 
with antler restrictions, proof-of-sex could consist simply of the 
antlers. The department disagrees with the comment and re-
sponds that differential proof-of-sex rules based on antler restric-
tions would be problematic with respect to compliance and en-
forcement and that removal of spike bucks is a central part of 
deer management strategies for many landowners. No changes 
were made as a result of the comment. 
One commenter opposed adoption and stated that the tail is not 
proof-of-sex, but proof of species. The department agrees with 
the comment. No changes were made as a result of the com-
ment. 
One commenter opposed adoption and stated that infectious tis-
sues should be required to be disposed of in landfills because 
abandonment at the site of harvest risks the spread of prions to 
surrounding soils and vegetation. The department agrees that 
landfill disposal is ideal, but disagrees that it is always practical, 
as hundreds of thousands of deer are harvested each year. No 
changes were made as a result of the comment. 
One commenter opposed adoption and stated that scalping a 
deer with the antlers attached will prevent hunters from creating 
"European" mounts. The department disagrees with the com-
ment and responds that the rules do not require skulls to be 
skinned and that if a European mount is desired, the entire head 
with antlers attached may be transported to a final destination, 
at which time the European mount can be created. No changes 
were made as a result of the comment. 
One commenter opposed adoption and stated that all of Texas 
should not suffer just because CWD is present in a few counties. 
The department responds that CWD should be contained to the 
areas where it currently exists and that containment strategies 
should be focused on those particular areas, but disagrees that 
prudent actions to contain and mitigate the impact of CWD have 
or will result in suffering. No changes were made as a result of 
the comment. 
The department received 240 comments supporting adoption of 
the rule as proposed. 
The department received 26 comments opposing adoption of the 
proposed amendment to §65.10 concerning tagging provisions 
for deer. Of those comments, six provided a reason or rationale 
for opposing adoption. Those comments, accompanied by the 
department's response to each, follow. 
One commenter opposed adoption and stated that allowing the 
removal of antlers prior to inspection at cold processing facilities 
will make it difficult for wardens to investigate the take of bucks 
in violation of antler-restriction rules. The department disagrees 
with the comment and responds that although department per-
sonnel may visit cold storage processing facilities to inspect car-
casses, such visits are random and there is no requirement that 
carcasses be inspected by the department; however, it is unlaw-
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ful to remove antlers from a carcass prior to the carcass either 
reaching a final destination or being entered in a cold storage 
record book, so the removal of antlers at any time prior to being 
entered in the cold storage record book is unlawful and will re-
main so. No changes were made as a result of the comment. 
One commenter opposed adoption and stated that the rule will 
result in bucks being "skull capped immediately" to prevent evi-
dence of unlawful take. The department disagrees with the com-
ment and responds that the action described by the commenter 
would not prevent the department from detecting the commission 
of a crime. No changes were made as a result of the comment. 
One commenter opposed adoption and stated that "petty rules 
are eliminating locker plants in smaller towns." The department 
disagrees with the comment and responds there is no evidence 
to suggest that the viability of cold storage processing facilities 
anywhere in this state is any way related to, let alone dependent 
upon, proof-of-sex or carcass documentation requirements ap-
plicable to cold storage and processing facilities, which are pre-
scribed by statute and have not been altered in over two decades 
by the legislature. No changes were made as a result of the com-
ment. 
One commenter opposed adoption and stated that the rule is re-
dundant because cold storage processors "already record the 
tag number for their records." The department disagrees with 
the comment and responds that although some cold storage and 
processing facility operators may record tag information, tagging 
information is not required to be recorded, and that the rule as 
adopted does not require "a tag number" to be recorded, only 
the information regarding the location where the deer was har-
vested. No changes were made as a result of the comment. 
One commenter opposed adoption and stated that the changes 
to proof-of-sex requirements are redundant because "redefining 
antlered or not is redundant" and further stated that the rule is 
intended to provide job security for biologists. The department 
disagrees with the comment and responds that the changes to 
the proof-of-sex requirements provide additional flexibility for 
hunters and do not simply rephrase or repeat a current require-
ment, which means the rule is not redundant. The department 
further responds that the rule is not intended to enhance or 
prolong employment status for any employee. No changes 
were made as a result of the comment. 
One commenter opposed adoption and stated that it should be 
legal to take deer beyond quarters in camp. The department 
agrees with the comment and responds that deer may be taken 
beyond quarters in camp, provided a cold storage record book 
is maintained as required by law. No changes were made as a 
result of the comment. 
The department received 252 comments supporting adoption of 
the rule as proposed. 
The department received 104 comments opposing adoption of 
the portion of the proposed amendment to §65.42 that affected 
mule deer seasons. Of those comments, 69 provided a reason 
or rationale for opposing adoption. Those comments, accompa-
nied by the department's response to each, follow. 
One commenter opposed adoption and stated there should 
be limitations on the number of mule deer tags that can be 
purchased. The department agrees with the comment and 
responds that it is not possible for a person to purchase more 
mule deer tags than the two mule deer tags that are included 
with the purchase of any hunting license that can be used to 

take mule deer; thus, the number of mule deer tags that may 
be purchased is already limited, although on MLDP properties 
the personal annual bag limit does not apply. No changes were 
made as a result of the comment. 
One commenter opposed adoption and stated that antler re-
strictions are unnecessary because there is an overpopulation 
of deer. The department disagrees with the comment and re-
sponds that most of mule deer range in the state is not overpop-
ulated by mule deer. No changes were made as a result of the 
comment. 
One commenter opposed adoption and stated that the depart-
ment is catering to trophy hunters by limiting the ability of hunters 
to kill does or small bucks. The department disagrees with the 
comment and responds that the rules as adopted are not de-
signed at the behest of or intended to benefit any particular seg-
ment of the hunting public and do not affect the harvest of antler-
less mule deer, which is and has historically been tightly re-
stricted in an effort to optimize reproductive potential. The de-
partment further responds that overharvest of young mule deer 
bucks is a problem with respect to age structure and sex ratios, 
which the rule addresses not by eliminating hunting opportunity, 
but by protecting young bucks until they are older, bigger, and 
can be harvested without ill effect to the population in general. 
Department data indicate that following an initial decline in total 
buck harvest following implementation of antler restrictions, total 
buck harvest numbers soon increase to near "normal" levels. No 
changes were made as a result of the comment. 
One commenter opposed adoption and stated that the depart-
ment is "restricting the harvest of food by administrative procla-
mation" and that access to hunting would be improved by the re-
moval of most rules, which is proven by the success of ranches 
with high fences that are allowed to do whatever they want. The 
department disagrees with the comment and responds that the 
department exists to protect and conserve wildlife resources for 
enjoyment by present and future generations, which the empir-
ical evidence proves is impossible without regulations that pro-
vide for sustainability of the resource in the face of growing pop-
ulation and decreasing habitats. The department also notes that 
the same empirical evidence shows unequivocally that unlimited 
subsistence utilization of any resource quickly results in popu-
lation declines and, if unchecked, eventual extirpation. The de-
partment further notes that there is no correlation between fence 
height and the availability of hunting access and that no person 
in this state is "allowed to do whatever they want" with respect 
to deer management. No changes were made as a result of the 
comment. 
One commenter opposed adoption and stated that the depart-
ment is unfairly competing with landowners "with their MLD ar-
eas like Yoakum Sands and TPWD's lotteries" and because of 
that, antler restriction rules are a conflict of interest. The de-
partment disagrees with the comment and responds that under 
Parks and Wildlife Code, Chapter 81, the department may "ac-
quire by donation, purchase, lease, or otherwise, and develop, 
maintain, and operate, wildlife management areas and public 
hunting lands." One of the management strategies employed at 
Yoakum Dunes Wildlife Management Area in Yoakum, Cochran, 
and Terry counties (if that is what the commenter is referring to 
as "Yoakum Sands") is public hunting, which for deer consists 
of a very conservative, calculated annual harvest for purposes 
of maintaining healthy population structure and habitat manage-
ment, which does not interfere or compete with the efforts or 
goals of any private landowner. By statute, public hunting op-
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portunity must be made available via an equitable means of dis-
tribution, which the department provides in the form of a system 
in which applicants are selected by random drawing (i.e., "lot-
tery"). The department also responds that the Managed Lands 
Deer Program is a program offered to private landowners and 
is not utilized on department properties. The department further 
responds that whatever is meant by "conflict of interest," there 
is no rational argument to be made that antler-restriction reg-
ulations, department management practices on WMAs, or the 
operation of the public hunting program individually or severally 
represent any double-standard or otherwise create any disad-
vantage or negative impacts for private landowners. No changes 
were made as a result of the comment. 
One commenter opposed adoption and stated that the antler re-
striction regulation will present risks for hunters who hold pro-
fessional licenses that could be revoked for felony convictions. 
The department disagrees with the comment and responds that 
a violation of antler restrictions is a Class C Parks and Wildlife 
Code misdemeanor. No changes were made as a result of the 
comment. 
One commenter opposed adoption and stated that "there are 
those who want TPWD to install antler restrictions for profit to 
get higher guide fees and to hell with the science against it." The 
department disagrees with the comment and responds that the 
antler-restriction rule is not the result of any external influences 
and is based solely on the scientific evidence that protecting the 
younger segment of the buck population in locations where year-
ling buck harvest is excessive will result in better age structure 
and sex ratios in the mule deer herd. The department also re-
sponds that there is no rational connection between the rules as 
adopted and fees charged by private landowners or their agents 
for hunting access, which is a private business matter that is not 
subject to department regulation. Finally, as noted earlier in this 
preamble, the department imposes zone rules when CWD is de-
tected, which impose carcass-movement restrictions and do not 
include antler restrictions. No changes were made as a result of 
the comment. 
One commenter opposed adoption and stated that because 
antler restrictions will result in an increase in deer fatalities as 
a result of automobile collisions and are therefore a threat to 
human safety, the department is indifferent because sovereign 
immunity protects the department from liability for gross negli-
gence. The commenter also stated that "the very highest duty 
of the state is to the life, liberty and property of the citizens, 
otherwise the purpose of proper governance fails." The de-
partment disagrees with the comment and responds that there 
are nearly 700,000 miles of roadways in Texas and over three 
million free-ranging deer. Unfortunately, automobile collisions 
with deer do occur, which the department is not indifferent to but 
is nonetheless powerless to prevent. Deer are a free-ranging 
public wildlife resource living in a state of nature; thus, there 
cannot be either negligence or liability attaching to the state 
in its role as a trustee for the protection and management of 
that resource. The department also responds that its duties to 
the citizens and resources of the state are specifically delin-
eated in the Parks and Wildlife Code and other statutory law, 
which governance the department takes seriously, discharges 
faithfully, and does not believe to be inadequate or qualifiable 
as failure. In any case, the department urges all citizens to 
maintain a safe speed while operating a motor vehicle, be aware 
of surroundings and conditions, and refrain from driving while 
distracted. No changes were made as a result of the comment. 

One commenter opposed adoption and stated that the depart-
ment should not "enforce antler restrictions with the full weight 
of the State Police." The department disagrees with the com-
ment and responds that the only means at the department's dis-
posal to enforce fish and game law is the department's Law En-
forcement Division, which by definition are state police officials, 
and that voluntary cooperation with department efforts to achieve 
management goals is problematic because patterns of resource 
utilization in the absence of possible criminal penalties are pre-
dictable and always result in degradation if not the extirpation of 
the resource. No changes were made as a result of the com-
ment. 
One commenter opposed adoption and stated that antler re-
strictions will increase the spread of CWD because research 
proves restricting buck harvest increases the spread of CWD. 
The department disagrees with the comment and responds that 
although a deer not legal to harvest but infected with CWD in-
deed presents a disease-transmission risk, the department con-
ducts continuous CWD surveillance and quickly establishes spe-
cial zones around sites where CWD is discovered, within which 
antler restrictions do not apply. By eliminating antler restrictions 
within the zones, the department hopes to mitigate any unin-
tended disease transmission risk that may result from promoting 
a more mature buck population. No changes were made as a 
result of the comment. 
The department received 12 comments opposing adoption of 
the antler-restriction component of the rules by stating in vari-
ous ways that the rule will result in deleterious effects on the 
"genetics" of the population by allowing "inferior" deer to con-
tinue to breed. The department disagrees with the comments 
and responds that it is a common misconception that antler char-
acteristics are indicative of the genetic fitness of individual an-
imals. There are many, many genetic factors that affect the 
health, survivability, and reproduction of deer. Antler size is rel-
atively unimportant in this regard; however, by encouraging the 
harvest of young bucks of perceived "low" antler quality while 
protecting other bucks until they reach optimal age for harvest, 
the rule should result in a more stable age structure in the pop-
ulation, with the added aesthetic benefit of providing for larger 
numbers of bucks with desirable antler characteristics, which will 
also contribute to the genetic pool of future generations of deer. 
No changes were made as a result of the comments. 
Eight commenters opposed adoption by stating in various ways 
that the antler-restriction rule will protect large numbers of bucks 
that will never attain the 20-inch minimum spread requirement 
to be lawful to harvest. The department disagrees with the com-
ment and responds that data from experimental seasons indi-
cate that over 80% of mule deer bucks protected until the age 
of 4.5 years will meet the 20-inch minimum. Protecting younger 
classes of bucks from overharvest will result in a more stable age 
structure in the herd with the added aesthetic benefit of more 
and larger bucks available for harvest in the future; however, the 
number and quality of animals will still be dependent on avail-
ability and quality of habitat. No changes were made as a result 
of the comment. 
One commenter opposed adoption and stated that the state 
should not regulate what size of buck a hunter is allowed to shoot 
and should conduct educational seminars to inform hunters on 
the advantages of allowing bucks to mature. The department 
disagrees with the comment and responds that the department 
is charged by statute with the duty to protect and conserve the 
state's wildlife resources, which includes regulations governing 
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the kinds and sizes of wildlife that may be legally harvested, and 
that although the department strongly agrees that education 
is an important component of effective wildlife management, 
the empirical evidence suggests that non-regulatory guidance 
is not sufficient to prevent people from purely self-interested 
behavior that results in the frustration of management goals and 
interference with the enjoyment of opportunity by conscientious 
hunters in the present and future generations. No changes were 
made as a result of the comment. 
One commenter opposed adoption and stated the antler-restric-
tion rule is too confusing and will make criminals out of honest 
hunters. The department disagrees with the comment and re-
sponds that the rule is simple and straightforward, that hunters 
in doubt as to whether a deer is lawful to take should refrain 
from guessing, and that antler restrictions have been effective 
in many counties for many years without creating enforcement 
issues. No changes were made as a result of the comment. 
One commenter opposed adoption and stated that the season 
extension and antler restrictions are unenforceable due to 
the small number of game wardens, will allow road hunters 
and poachers more opportunity to illegally take deer, and will 
encourage the spread of CWD. The department disagrees with 
the comment and responds that the regulations are enforceable 
and will be enforced and that a choice to violate the law is a 
conscious decision. Although the likelihood of encountering 
a game warden anywhere in the state at the exact moment a 
violation is being committed is already quite low under normal 
circumstances, the department looks to conscientious landown-
ers, local residents, and citizens to report suspected illegal 
activity. The department further responds that illegal hunting is 
not predicated on the presence or absence of an open season, 
the length of the season, bag limits, or any other conservation 
law because violators by their very nature intentionally have 
no regard for the law. Finally, the department believes that 
current CWD surveillance measures are adequate to detect 
CWD where it exists and that department management rules 
are sufficient to isolate CWD transmission from areas where it is 
detected. No changes were made as a result of the comment. 
One commenter opposed adoption and stated that antler re-
strictions will not prevent the harvest of younger deer. The 
department disagrees with the comment and responds that 
most hunters are conscientious and law-abiding; thus, the 
antler-restriction rule is expected to provide significant protec-
tion for younger bucks. In fact, data from experimental seasons 
indicate that this regulated harvest strategy protects more than 
80% of mule deer bucks until the age of 4.5 years. No changes 
were made as a result of the comment. 
One commenter opposed adoption and stated the rules will re-
sult in the displacement of white-tailed deer. The department dis-
agrees with the comment and responds that in ranges with over-
lapping populations there is no biological correlation between 
variations in mule deer age structure and the presence or ab-
sence of white-tailed deer. No changes were made as a result 
of the comment. 
Four commenters opposed adoption and stated that the rules 
should allow, variously, the take of bucks of 4.5 years or older 
with an outside spread of at least 12 inches, 4 years of age with 
an outside spread of at least 10 inches, any buck with an out-
side spread of 18 inches, any buck with an outside spread of 16 
inches, any buck 4 years of age or older, or the harvest of any 
"mature" buck. The department disagrees with the comments 
and responds that it is difficult to reliably determine the age of a 

buck "on the hoof" and, similarly, it is difficult to estimate the in-
side spread unless there is a convenient point of reference (such 
as the relationship of the antlers to the ears - if the ears extend 
past the inside of the main beam, there is a high probability that 
the inside spread is at least 20 inches). In either case, the sug-
gested minimum spread measurements would not be effective in 
protecting the population from excessive harvest of young bucks, 
which is the goal of the rule. No changes were made as a result 
of the comment. 
One commenter opposed adoption and stated that because 
antler spread cannot be consistently determined "on the hoof," 
especially by novice hunters, but the number of antler points 
can be easily counted, the antler-restriction rule should consist 
of a minimum number of points on either or both sides. The 
department disagrees with the comment and responds that the 
number of points on one or both sides of the antlers is not as 
reliable an indicator of the age of the animal as is the spread of 
the antlers. No changes were made as a result of the comment. 
One commenter opposed adoption and stated that current buck 
bag limits in the Panhandle are not being enforced and that 
some landowners without repercussion routinely shoot more 
bucks than is allowed. The department disagrees that the law is 
not being enforced in the Panhandle or that unlawful harvest is a 
major factor with respect to the observed overharvest of young 
bucks or skewed sex ratios. With respect to enforcement ac-
tions, the department responds that violations anywhere in the 
state are vigorously enforced by department law enforcement 
personnel, but it is impossible for law enforcement personnel to 
be in every pasture on every ranch in every county every day 
of the year; thus, the department relies greatly on conscientious 
persons to notify the department when illegal activity is ob-
served or suspected, especially if it is observed on a continual 
basis. The department's Operation Game Thief hotline exists 
for this specific purpose, and not only provides a method for 
concerned citizens to report game violations anonymously but 
provides cash rewards for information leading to the conviction 
of violators. The department invites the commenter to notify the 
department when illegal activity is observed. No changes were 
made as a result of the comment. 
One commenter opposed adoption and stated that the antler 
restriction rule should be implemented in Randall and Potter 
counties as well. The department agrees that antler restrictions 
should be imposed in Randall County, which is why it was 
included in the proposal, but disagrees that it should be imple-
mented it in Potter County at this time, as current biological data 
do not indicate that it is necessary. No changes were made as 
a result of the comment. 
Two commenters opposed adoption and stated that the antler 
restriction will cause waste of game because hunters will shoot 
deer and then abandon them if they are not lawful to possess. 
The department disagrees with the comment and responds that it 
is unlawful to fail to maintain deer in an edible condition following 
harvest and that an ethical hunter will not harvest a deer if there 
is any question as to it being lawful to take. No changes were 
made as a result of the comment. 
One commenter opposed adoption and stated that the scale of 
poaching in the Panhandle makes regulations moot. The de-
partment disagrees with the comment and responds that regula-
tions are promulgated to protect and conserve the resource and 
poachers are pursued and prosecuted to the maximum extent of 
the law. No changes were made as a result of the comment. 

47 TexReg 4992 August 19, 2022 Texas Register 



One commenter opposed adoption and stated that mule deer 
harvest should be managed by permit, like antelope harvest. 
The department disagrees with the comment and responds that 
by statute, the harvest of pronghorn is by permit only and that 
although the department has the authority to regulate the har-
vest of mule deer by permit, there is no biological reason to do 
so for buck harvest, as for the most part, mule deer populations 
are being sustainably managed with success under the current 
regulatory approach (i.e., antlerless mule deer harvest by permit 
only). No changes were made as a result of the comment. 
One commenter opposed adoption and stated that overharvest 
of young bucks should be addressed by starting the season three 
weeks earlier, because during the current season the younger 
bucks are moving more and thus subject to harvest and poach-
ing. The department disagrees with the comment and responds 
that department data on buck movement during the rut indicate 
that young bucks in fact do not move more than older bucks and 
all age classes after the first year exhibit similar movement char-
acteristics. In any case, antler restrictions are effective without 
regard to the timing of the season. No changes were made as a 
result of the comment. 
One commenter opposed adoption and stated the antler-restric-
tion rule will cause mule deer hunting to cease in Terrell County 
because bucks in that county do not ever reach the 20-inch min-
imum for lawful harvest. The department disagrees with the 
comment and responds that responsible deer management can-
not be predicated on hunter success alone, that overharvest of 
young bucks in Terrell County has resulted in fewer mature bucks 
for harvest, and that department data indicate the antler restric-
tions will result in a replenished supply of lawful bucks. The de-
partment also responds that if harvest and survey data suggest 
that modification or elimination of antler-restrictions is warranted, 
the department will pursue such actions. No changes were made 
as a result of the comment. 
One commenter opposed adoption and stated that the antler re-
striction will exacerbate the spread of CWD because it will re-
duce the harvest and allow possibly diseased animals to live 
for several years while spreading the disease. The department 
disagrees with the comment and responds that when CWD is 
detected the department imposes special management zones 
within which carcass movement restrictions apply and antler re-
strictions do not. No changes were made as a result of the com-
ment. 
One commenter opposed adoption and stated that antler restric-
tions will be unenforceable in Bailey County and that there is 
insufficient harvest data to support the proposition that a large 
proportion of young bucks is being harvested. The department 
disagrees with the comment and responds that there are no cir-
cumstances that to the department's knowledge would make en-
forcement of antler restrictions in Bailey County any different or 
more difficult than in any other county and that department analy-
ses include population survey data and are not based solely on 
harvest data, both of which indicate significant overharvest of 
young bucks is occurring. No changes were made as a result of 
the comment. 
One commenter opposed adoption and stated that the unin-
tended consequence of antler restrictions is the loss of hunting 
opportunity for youth and people who hunt on smaller properties. 
The department disagrees with the comment and responds that 
antler-restriction rules typically result in a reduced buck harvest 
in the first, and occasionally, the second year of implementation, 
followed by a return to historic buck harvest levels consisting 

of older and larger deer; therefore, although there is some 
initial reduction, there is no permanent or persistent reduction 
in hunting opportunity for any class of hunter. No changes were 
made as a result of the comment. 
One commenter opposed adoption and stated that the depart-
ment should provide an expiration date for the antler-restriction 
rule. The department disagrees with the comment and responds 
that there is no reason to discontinue the rule until population, 
harvest, and habitat data indicate otherwise. No changes were 
made as a result of the comment. 
One commenter opposed adoption and stated that it is difficult 
to judge antler spread while hunting and hunters will be upset 
if cited for a buck that is two or three inches short of the min-
imum spread requirement for lawful harvest. The department 
disagrees with the comment and responds that antler spread can 
be judged easily by observing the relationship between the ears 
and the antlers, and that ethical hunters will not shoot if there is 
doubt as to whether a buck is a lawful buck. No changes were 
made as a result of the comment. 
One commenter opposed adoption and stated that the current 
season is too long as it is, which results in overharvest. The com-
menter stated that there should be more enforcement instead, 
because landowners are forced to patrol and remove trespass-
ing hunters so regularly that it has become onerous enough with-
out a longer season. The department disagrees with the com-
ment and responds that violations anywhere in the state are vig-
orously enforced by department law enforcement personnel, but 
it is impossible for law enforcement personnel to be in every pas-
ture on every ranch in every county every day of the year; thus, 
the department relies greatly on conscientious persons to notify 
the department when illegal activity is observed or suspected, 
especially if it is observed on a continual basis. The depart-
ment's Operation Game Thief hotline exists for this specific pur-
pose, and not only provides a method for concerned citizens to 
report game violations anonymously but provides cash rewards 
for information leading to the conviction of violators. The depart-
ment invites the commenter to notify the department when illegal 
activity is observed. No changes were made as a result of the 
comment. 
One commenter opposed adoption and stated that the antler re-
strictions don't matter to poachers. The department agrees with 
the comment. No changes were made as a result of the com-
ment. 
One commenter opposed adoption and stated that a 16-day sea-
son will result in negative impacts to populations because densi-
ties are low and a longer season will result in increased harvest. 
The department disagrees with the comment and responds that 
mule deer bag limits are very conservative, antler restrictions will 
function to buffer harvest impacts, and harvest of does is by per-
mit only. It is unlikely that adding seven days to the season will 
result in negative population impacts. No changes were made 
as a result of the comment. 
One commenter opposed adoption and stated that extending the 
length of the mule deer season will cause hardship for small 
landowners, who will be at a competitive disadvantage because 
owners of larger tracts who use outfitters to manage hunting ac-
tivities will have additional time to remove bucks, which will re-
sult in fewer bucks available for harvest on smaller properties. 
The department disagrees with the comment and responds that 
mule deer populations range at mostly lower densities over very 
large areas and that hunting opportunity is dependent upon a re-
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lationship between time, habitat quality, and spatial distribution 
of the population on the landscape; therefore, the smaller a tract 
of land, the less frequently the conditions for optimal harvest op-
portunity will be present. These factors are beyond the control 
of the department. No changes were made as a result of the 
comment. 
One commenter opposed adoption and stated that poaching has 
become an issue and department law enforcement personnel 
cannot be found. The department disagrees with the comment 
and responds that there are many ways to contact department 
law enforcement personnel. No changes were made as a result 
of the comment. 
One commenter opposed adoption and stated that the de-
partment caters to outfitters by providing the MLD program 
and doesn't care about small landowners. The department 
disagrees with the comment and responds that outfitters do 
not receive special treatment and are not regulated by the 
department, other than being subject to the same harvest 
regulations as all other persons. The department further notes 
that that participation in the MLD program is available to any 
landowner willing to abide by harvest recommendations and 
habitat management practices. No changes were made as a 
result of the comment. 
One commenter opposed adoption and stated that the expanded 
season should be available only to MLDP cooperators because 
it will otherwise lead to increased buck harvest and that if over-
population is an issue the department should allow for greater 
harvest of does. The department disagrees with the comment 
and responds that the expanded season will not result in delete-
rious harvest impacts to the buck segment of the population and 
most parts of the state are not experiencing an overpopulation of 
mule deer. No changes were made as a result of the comment. 
One commenter opposed adoption and stated that Gaines 
County cannot handle additional days of harvest. The depart-
ment disagrees with the comment and responds that based on 
harvest, habitat, and population data, the mule deer population 
in the area of the state where Gaines County is located will not 
be adversely affected by extending the season for an additional 
week, given that antler restrictions will protect young bucks 
from overharvest and doe harvest is already by permit only. No 
changes were made as a result of the comment. 
One commenter opposed adoption and stated that the additional 
season days should be implemented in a progressive fashion. 
The department disagrees with the comment and responds that 
with antler restrictions in place and an extremely conservative 
doe harvest, it is unlikely that adding seven days to the sea-
son will result in negative population impacts. No changes were 
made as a result of the comment. 
One commenter opposed adoption and stated that the antler re-
striction rule will create barriers for hunters who need meat to 
feed families. The department disagrees with the comment and 
responds that the personal annual bag limit for mule deer is one 
buck and one antlerless, which is not changing; therefore, the 
rule does not deprive any person of the opportunity to harvest 
the same number of mule deer allowed under current rule. No 
changes were made as a result of the comment. 
One commenter opposed adoption and stated that antler re-
strictions force hunters to take larger deer that produce more 
wasted meat. The department disagrees with the comment and 
responds that it is unlawful to fail to maintain harvested game 

animals in an edible condition and that both modern and tradi-
tional techniques of food preservation can be utilized to do so. 
No changes were made as a result of the comment. 
One commenter opposed adoption and stated that not all hunters 
are trophy hunters and populations can reach a healthy balance 
without imposing more restrictions on hunters. The department 
disagrees with the comment and responds that the antler-restric-
tion rules are not intended as trophy management, but to ad-
dress persistent and worsening problems with age structure and 
sex ratios caused by overharvest of young bucks. No changes 
were made as a result of the comment. 
One commenter opposed adoption and stated that the antler-re-
striction rules should be implemented across the entire Panhan-
dle. The department disagrees with the comment and responds 
that harvest and population data indicate no need to impose 
antler restrictions in the entirety of the Panhandle at this time. 
No changes were made as a result of the comment. 
One commenter opposed adoption and stated that the season 
should be extended in Cottle County too. The department 
agrees with the comment and responds that the proposal 
included Cottle County and Cottle County is included in the 
applicability of the antler restrictions. No changes were made 
as a result of the comment. 
One commenter opposed adoption and stated that research 
shows that killing more bucks tends to reduce CWD, but antler 
restrictions will cause fewer bucks to be harvested, thereby 
increasing CWD. The department disagrees with the comment 
and responds that when CWD is detected the department 
establishes management zones in which carcass movement re-
strictions are imposed and antler restrictions do not apply, which 
the department believes is effective in stopping the spread of 
CWD. No changes were made as a result of the comment. 
One commenter opposed adoption and stated that there is not 
enough law enforcement to handle a 16-day season and that 
lengthening the season will result in increased poaching. The 
department disagrees with the comment and responds that de-
partment law enforcement personnel vigorously enforce conser-
vation laws and that season length is not a consideration for 
poachers, who by their very nature have no regard for the law. 
No changes were made as a result of the comment. 
One commenter opposed adoption and stated that the depart-
ment previously indicated that the antler restrictions for Terrell 
County would affect only the lower portion of the county and 
would be in effect for a four-year experimental period, but the 
proposal indicated implementation of the rule for the entire 
county without any date certain for elimination. The department 
disagrees with the comment and responds that in the initial 
stages of the development of the proposed rule, the department 
surveyed landowners and owners as to their opinions on several 
different regulatory options. Based on that input, the rule was 
proposed on a countywide basis with the understanding that 
harvest and population data will be continuously assessed and 
used to make any adjustments the department believes are 
warranted. No changes were made as a result of the comment. 
The department received 504 comments supporting adoption of 
the amendment. 
The department received 18 comments opposing adoption of the 
proposed amendment to §65.64 concerning the closure of spring 
turkey season in the eastern half of Ellis County. Of those com-
ments, three provided a reason or rationale for opposing adop-
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tion. Those comments, accompanied by the department's re-
sponse to each, follow. 
One commenter opposed adoption and stated that rather than 
closure, the season length and bag limit should be reduced be-
cause youth and late onset hunters should have the continued 
opportunity to harvest birds. The department disagrees with the 
comment and responds that there are few, if any, birds in eastern 
Ellis County, which means the available opportunity is not limited 
by season and bag limit but by the scarcity of birds. No changes 
were made as a result of the comment. 
Two commenters opposed adoption and stated that there should 
be a date certain for re-opening the season. The department dis-
agrees with the comments and responds that seasons are pro-
vided only if and when the biological data indicate that popula-
tions are capable of sustaining harvest. No changes were made 
as a result of the comments. 
The department received 197 comments supporting adoption of 
the amendment as proposed. 
SUBCHAPTER A. STATEWIDE HUNTING 
PROCLAMATION 
DIVISION 1. GENERAL PROVISIONS 
31 TAC §65.3, §65.10 

The amendments are adopted under the authority of Parks and 
Wildlife Code, Chapter 61, which requires the commission to reg-
ulate the periods of time when it is lawful to hunt, take, or possess 
game animals, game birds, or aquatic animal life in this state; the 
means, methods, and places in which it is lawful to hunt, take, 
or possess game animals, game birds, or aquatic animal life in 
this state; the species, quantity, age or size, and, to the extent 
possible, the sex of the game animals, game birds, or aquatic 
animal life authorized to be hunted, taken, or possessed; and 
the region, county, area, body of water, or portion of a county 
where game animals, game birds, or aquatic animal life may be 
hunted, taken, or possessed. The amendments are also pro-
posed under the authority of Parks and Wildlife Code, Chapter 
42, which authorizes the commission to modify or eliminate the 
tagging, carcass, final destination, or final processing require-
ments or provisions provided by Parks and Wildlife Code, Chap-
ter 42. 
§65.10. Possession of Wildlife Resources. 

(a) For all wildlife resources taken for which there is a pos-
session limit, the possession limit shall not apply after the wildlife re-
source has reached the possessor's permanent residence and is finally 
processed. 

(b) Under authority of Parks and Wildlife Code, §42.0177, the 
tagging requirements of Parks and Wildlife Code, §42.018, are modi-
fied as follows. 

(1) At a final destination other than a cold storage or pro-
cessing facility required to maintain a cold storage record book under 
the provisions of this subchapter, tagging requirements for a carcass 
cease when the forequarters, hindquarters, and back straps have been 
completely severed from the carcass. 

(2) At a Type 1 commercial cold storage or processing fa-
cility, tagging requirements for a carcass cease when: 

(A) the information required by Parks and Wildlife 
Code, §62.029, has been entered into the cold storage record book; and 

(B) for each carcass entered into the cold storage record 
book, the harvest location required to be indicated on a tag or WRD 
(the county where the deer was harvested and the name of the ranch 
or property where the deer was harvested) has been recorded by the 
proprietor or agent of the facility. 

(C) The information required by subparagraph (B) of 
this paragraph may be combined with or appended to the information 
required to be entered into the cold storage record book or may be 
maintained separately. 

(D) After being detached from a carcass, a tag or WRD, 
as applicable, shall be retained at the premises of the cold storage or 
processing facility for as long as the carcass or any part of the carcass 
remains in the possession of the cold storage or processing facility. 

(3) At a Type 2 commercial cold storage or processing fa-
cility tagging requirements for a carcass cease when: 

(A) the forequarters, hindquarters, and back straps have 
been completely severed from the carcass; and 

(B) the information required under Parks and Wildlife 
Code, §62.029, has been entered into the cold storage record book that 
the cold storage or processing facility is required to maintain. 

(C) After the information required under Parks and 
Wildlife Code, §62.029, has been entered into the cold storage record 
book, a carcass may be taken beyond quarters. 

(4) At a private noncommercial cold storage processing fa-
cility as defined in Parks and Wildlife Code, §62.029, where a cold 
storage record book is maintained, carcass tagging and proof-of-sex re-
quirements cease and the carcass may be taken beyond quarters when 
the required information has been entered in the cold storage record 
book. 

(5) Except as provided in paragraph (3) of this subsection, 
the tagging requirements for deer and turkey taken under a digital li-
cense issued under the provisions of §53.3(a)(12) of this title (relating 
to Super Combination Hunting and Fishing License Packages) or under 
the digital tagging option of §53.4(a)(1) of this title (relating to Life-
time Licenses) are prescribed in subsection (e) of this section. 

(6) A person who has purchased a digital license identified 
in §53.4(a)(1) of this title and selected the fulfilment of physical tags 
must comply with the tagging requirements of Parks and Wildlife Code, 
Chapter 42, and this chapter that are applicable to the tagging of deer 
and turkey under a license that is not a digital license. 

(c) A person who lawfully takes a deer is exempt from the 
tagging requirements of Parks and Wildlife Code, §42.018 if the deer 
is taken: 

(1) under the provisions of §65.29 of this title (relating to 
Managed Lands Deer Program (MLDP); 

(2) under an antlerless mule deer permit issued under 
§65.32 of this title (relating to Antlerless Mule Deer Permit); 

(3) by special permit under the provisions of Subchapter H 
of this chapter (relating to Public Hunting Proclamation); 

(4) on department-leased lands under the provisions of 
Parks and Wildlife Code, §11.0271; or 

(5) by special antlerless permit issued by the U.S. Forest 
Service (USFS) for use on USFS lands that are part of the department's 
public hunting program. 

(d) A person who kills a bird or animal under circumstances 
that require the bird or animal to be tagged with a tag from the person's 
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hunting license shall immediately attach a properly executed tag to the 
bird or animal. 

(e) A person who lawfully kills a deer or turkey under a digital 
license issued under the provisions of §53.3(a)(12) of this title (relating 
to Combination Hunting and Fishing License Packages) or the digital 
tagging option under §53.4(a)(1) of this title (relating to Lifetime Li-
censes) is exempt from any requirement of Parks and Wildlife Code or 
this subchapter regarding the use or possession of license tags for those 
species; however, that person shall ensure that immediately upon take 
a harvest report is created and submitted via a mobile or web applica-
tion provided by the department for that purpose. 

(1) Upon receipt of a confirmation number sent by the de-
partment in response to the harvest report required by this subsection, 
the person who took the deer or turkey is responsible for ensuring that 
the confirmation number is legibly reproduced on a reasonably durable 
media, which shall immediately be attached to the carcass of the deer 
or turkey. The confirmation number shall remain attached to the car-
cass until the applicable requirements of subsection (b) of this section 
have been satisfied. 

(2) If the absence of network data connectivity prevents the 
receipt of a confirmation number from the department following the 
report required by this subsection, the person who took the deer or 
turkey is responsible for the preparation of a hunter's document which 
shall immediately be attached to the carcass of the deer or turkey and 
remain attached to the carcass until the harvest report required by this 
subsection is uploaded to the department. The hunter's document shall 
be made of reasonably durable media and shall contain: 

(A) the first and last name of the person who took the 
deer or turkey; 

(B) the customer number of the license of the person 
who took the deer or turkey; and 

(C) the date and time the deer or turkey was taken. 

(D) A person who documents the take of a deer or 
turkey under the provisions of this paragraph shall ensure that the har-
vest report required by this subsection is uploaded to the department 
immediately upon the availability of network connectivity, at which 
time the hunter's document may be replaced with documentation 
meeting the requirements of paragraph (1) of this subsection, which 
shall remain attached to the carcass of the deer or turkey until the 
applicable requirements of subsection (b) of this section have been 
satisfied. 

(3) It is an offense for any person to hunt deer or turkey 
under a digital license or digital tagging option without being in imme-
diate physical possession of an electronic device that is: 

(A) loaded with the mobile or web application desig-
nated by the department for harvest reporting under this subsection; 
and 

(B) capable of uploading the harvest report required by 
this subsection. 

(f) Proof of sex for deer and pronghorn must remain with the 
carcass until tagging requirements cease. 

(1) Proof of sex for deer consists of: 

(A) buck: 

(i) the head, with antlers still attached; or 

(ii) the tail and unskinned skull cap with antlers at-
tached; and 

(B) antlerless: 

(i) the head; or 

(ii) if the deer is female: the mammary organ (ud-
der) or vulva, and tail. 

(2) Proof of sex for pronghorn consists of the unskinned 
head. 

(g) During a season in which the bag composition for turkey 
is restricted to gobblers only or gobblers and bearded hens, proof of 
sex must remain with a harvested turkey (attached or detached from 
the bird) until it reaches either the possessor's permanent residence or 
a cold storage/processing facility and is finally processed. Proof of sex 
for turkey is as follows: 

(1) gobbler (male turkey): 

(A) one leg, including the spur; or 

(B) a patch of skin with breast feathers and beard at-
tached. 

(2) bearded hen (female turkey): a patch of skin with breast 
feathers and beard attached. 

(h) Proof of sex for pheasant consists of: one leg, including 
the spur, attached to the bird or the entire plumage attached to the bird. 

(i) No additional proof of sex is required for a deer that is law-
fully tagged in accordance with: 

(1) the provisions of §65.29 of this title; 

(2) the provisions of §65.32 of this title; or 

(3) on department-leased lands under the provisions of 
Parks and Wildlife Code, §11.0271. 

(j) In lieu of proof of sex, the person who killed the wildlife 
resource may: 

(1) obtain a receipt from a taxidermist or a signed statement 
from the landowner, containing the following information: 

(A) the name of person who killed the wildlife resource; 

(B) the date the wildlife resource was killed; 

(C) one of the following, as applicable: 

(i) whether the deer was antlered or antlerless; 

(ii) the sex of the antelope; 

(iii) the sex of the turkey and whether a beard was 
attached; or 

(iv) the sex of the pheasant; or 

(2) if the deer is to be tested by the department for chronic 
wasting disease, obtain a department-issued receipt (PWD 905). 

(k) A person may give, leave, receive, or possess any species 
of legally taken wildlife resource, or a part of the resource, that is re-
quired to have a tag or permit attached or is protected by a bag or pos-
session limit, if the wildlife resource is accompanied by a wildlife re-
source document from the person who killed or caught the wildlife re-
source. A wildlife resource may be possessed without a WRD by the 
person who took the wildlife resource, provided the person is in com-
pliance with all other applicable provisions of this subchapter and the 
Parks and Wildlife Code. 

(1) For deer and antelope, a properly executed wildlife re-
source document shall accompany the carcass or part of a carcass until 
tagging requirements cease. 
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(2) For turkey, a properly executed wildlife resource doc-
ument shall accompany the wildlife resource until it reaches the pos-
sessor's permanent residence or a cold storage/processing facility and 
is finally processed. 

(3) For all other wildlife resources, a properly executed 
wildlife resource document shall accompany the wildlife resource until 
it reaches the possessor's permanent residence and is finally processed. 

(4) The wildlife resource document must contain the fol-
lowing information: 

(A) the name, signature, address, and hunting license 
number, as required, of the person who killed or caught the wildlife 
resource; 

(B) the name of the person receiving the wildlife re-
source; 

(C) a description of the wildlife resource (number and 
type of species or parts); 

(D) the date the wildlife resource was killed or caught; 
and 

(E) the location where the wildlife resource was killed 
or caught (name of ranch; area; county). 

(5) A taxidermist who accepts a deer or turkey shall re-
tain the wildlife resource document or tag accompanying each deer or 
turkey for a period of two years following the return of the resource to 
the owner or the sale of the resource under the provisions of Parks and 
Wildlife Code, §62.023. 

(l) It is a defense to prosecution if the person receiving the 
wildlife resource does not exceed any possession limit or possesses a 
wildlife resource or a part of a wildlife resource that is required to be 
tagged if the wildlife resource or part of the wildlife resource is tagged. 

(m) The identification requirements for desert bighorn sheep 
skulls are as follows. 

(1) No person may possess the skull of a desert bighorn ram 
in this state unless: 

(A) one horn has been marked with a department iden-
tification plug by a department representative; or 

(B) the person also possesses evidence of lawful take in 
the state or country where the ram was killed. 

(2) A person may possess the skull and horns of a desert 
bighorn ram found dead in the wild, provided: 

(A) the person did not cause or participate in the death 
of the ram; and 

(B) the person notifies a department biologist or game 
warden within 48 hours of discovering the dead ram and arranges for 
marking with a department identification plug by a department repre-
sentative. 

(3) Individual horns may be possessed without any identi-
fication or documentation. 

(4) This subsection does not apply to skulls possessed prior 
to July 11, 2004. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 5, 2022. 

TRD-202202921 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: September 1, 2022 
Proposal publication date: February 18, 2022 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 
31 TAC §65.4 

The repeal is adopted under the authority of Parks and Wildlife 
Code, Chapter 61, which requires the commission to regulate 
the periods of time when it is lawful to hunt, take, or possess 
game animals, game birds, or aquatic animal life in this state; the 
means, methods, and places in which it is lawful to hunt, take, 
or possess game animals, game birds, or aquatic animal life in 
this state; the species, quantity, age or size, and, to the extent 
possible, the sex of the game animals, game birds, or aquatic 
animal life authorized to be hunted, taken, or possessed; and 
the region, county, area, body of water, or portion of a county 
where game animals, game birds, or aquatic animal life may be 
hunted, taken, or possessed. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 5, 2022. 
TRD-202202923 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: September 1, 2022 
Proposal publication date: February 18, 2022 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

DIVISION 2. OPEN SEASONS AND BAG 
LIMITS 
31 TAC §65.42, §65.64 

The amendments are adopted under the authority of Parks and 
Wildlife Code, Chapter 61, which requires the commission to reg-
ulate the periods of time when it is lawful to hunt, take, or possess 
game animals, game birds, or aquatic animal life in this state; the 
means, methods, and places in which it is lawful to hunt, take, 
or possess game animals, game birds, or aquatic animal life in 
this state; the species, quantity, age or size, and, to the extent 
possible, the sex of the game animals, game birds, or aquatic 
animal life authorized to be hunted, taken, or possessed; and 
the region, county, area, body of water, or portion of a county 
where game animals, game birds, or aquatic animal life may be 
hunted, taken, or possessed. 
§65.42. Deer. 

(a) General. 

(1) No person may exceed the applicable county bag limit 
or the annual bag limit of five white-tailed deer (no more than three 
bucks) and two mule deer (no more than one buck), except as provided 
by: 
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(A) §65.29 of this title (relating to Managed Lands Deer 
Programs (MLDP)); 

(B) use of an antlerless mule deer permit issued under 
§65.32 of this title (relating to Antlerless Mule Deer Permit); 

(C) use of a special permit under the provisions of Sub-
chapter H of this chapter (relating to Public Hunting Proclamation); or 

(D) use of special antlerless permit issued by the U.S. 
Forest Service (USFS) for use on USFS lands that are part of the de-
partment's public hunting program. 

(2) During an archery-only open season, deer may be taken 
only by the means described in §65.11(2) and (3) of this title (relating 
to Lawful Means). 

(3) The issuance and use of MLDP tags is prescribed by 
§65.29 of this title. 

(4) Except as provided in Subchapter H of this chapter and 
subsections (b)(2)(E) and (b)(4) - (6) of this section, the take of antler-
less deer is prohibited on USFS lands. 

(b) White-tailed deer. The open seasons and bag limits for 
white-tailed deer shall be as follows. 

(1) South Zone. The general open season for the coun-
ties listed in this subparagraph is from the first Saturday in November 
through the third Sunday in January. 

(A) In Aransas, Bee, Brooks, Calhoun, Cameron, 
Dimmit, Duval, Frio, Hidalgo, Jim Hogg, Jim Wells, Kenedy, Kinney 
(south of U.S. Highway 90), Kleberg, LaSalle, Live Oak, Maverick, 
McMullen, Medina (south of U.S. Highway 90), Nueces, Refugio, San 
Patricio, Starr, Uvalde (south of U.S. Highway 90), Val Verde (south 
of a line beginning at the International Bridge and proceeding along 
Spur 239 to U.S. Hwy. 90 and thence to the Kinney County line), 
Webb, Willacy, Zapata, and Zavala counties, there is a general open 
season. The bag limit is five deer, no more than three bucks. 

(B) In Atascosa County there is a general open season. 

(i) The bag limit is five deer, no more than two 
bucks; and 

(ii) the antler restrictions described in paragraph (3) 
of this subsection apply. 

(2) The general open season for the counties listed in this 
subparagraph is from the first Saturday in November through the first 
Sunday in January. 

(A) In Bandera, Baylor, Bexar, Blanco, Burnet, Calla-
han, Coke, Coleman, Comal (west of Interstate 35), Concho, Crock-
ett, Edwards, Gillespie, Glasscock, Haskell, Hays (west of Interstate 
35), Howard, Irion, Jones, Kendall, Kerr, Kimble, Kinney (north of 
U.S. Highway 90), Knox, Llano, Mason, McCulloch, Medina (north 
of U.S. Highway 90), Menard, Mitchell, Nolan, Pecos, Real, Reagan, 
Runnels, San Saba, Schleicher, Shackelford, Sterling, Sutton, Taylor, 
Terrell, Throckmorton, Tom Green, Travis (west of Interstate 35), Up-
ton, Uvalde (north of U.S. Highway 90), Val Verde (north of a line 
beginning at the International Bridge and proceeding along Spur 239 
to U.S. Hwy. 90 and thence to the Kinney County line), and Wilbarger 
counties, the bag limit is five deer, no more than two bucks. 

(B) In Archer, Bell (west of IH 35), Bosque, Brown, 
Clay, Coryell, Hamilton, Hill, Jack, Lampasas, McLennan, Mills, Palo 
Pinto, Somervell, Stephens, Wichita, Williamson (west of IH 35) and 
Young counties: 

(i) the bag limit is five deer, no more than two bucks; 
and 

(ii) the antler restrictions described in paragraph (3) 
of this subsection apply. 

(C) In Armstrong, Borden, Briscoe, Carson, Childress, 
Collingsworth, Cottle, Crosby, Dickens, Donley, Fisher, Floyd, Foard, 
Garza, Gray, Hall, Hardeman, Hemphill, Hutchinson, Kent, King, Lip-
scomb, Motley, Ochiltree, Roberts, Scurry, Stonewall, and Wheeler 
counties, the bag limit is five deer, no more than one buck. 

(D) In Brewster, Culberson, Jeff Davis, Presidio, and 
Reeves counties, the bag limit is four deer, no more than two bucks. 

(E) In Comanche, Cooke, Denton, Eastland, Erath, 
Hood, Johnson, Montague, Parker, Tarrant, and Wise counties: 

(i) the bag limit is four deer, no more than two bucks 
and no more than two antlerless; 

(ii) the antler restrictions described in paragraph (3) 
of this subsection apply; and 

(iii) on USFS lands in Montague and Wise counties, 
antlerless deer may be taken only from Thanksgiving Day through the 
Sunday immediately following Thanksgiving Day. 

(F) In Angelina, Brazoria, Chambers, Cherokee, Fort 
Bend, Galveston, Goliad (south of U.S. Highway 59), Hardin, Har-
ris, Houston, Jackson (south of U.S. Highway 59), Jasper, Jefferson, 
Liberty, Matagorda, Montgomery, Newton, Orange, Polk, San Jacinto, 
Trinity, Tyler, Victoria (south of U.S. Highway 59), Walker, and Whar-
ton (south of U.S. Highway 59) counties: 

(i) the bag limit is four deer, no more than two bucks 
and no more than two antlerless; 

(ii) the antler restrictions described in paragraph (3) 
of this subsection apply; and 

(iii) antlerless deer may be taken from opening day 
through the Sunday immediately following Thanksgiving Day. 

(G) In Anderson, Bell (East of IH 35), Bowie, Burleson, 
Brazos, Camp, Cass, Delta, Ellis, Falls, Fannin, Franklin, Freestone, 
Gregg, Grimes, Harrison, Henderson, Hopkins, Hunt, Kauffman, 
Lamar, Leon, Limestone, Madison, Marion, Milam, Morris, Nacog-
doches, Navarro, Panola, Rains, Red River, Robertson, Rusk, Sabine, 
San Augustine, Shelby, Smith, Titus, Upshur, Van Zandt, Williamson 
(east of IH 35), and Wood counties: 

(i) the bag limit is four deer, no more than two bucks 
and no more than two antlerless; 

(ii) the antler restrictions described in paragraph (3) 
of this subsection apply; and 

(iii) antlerless deer may be taken during the first 16 
days of the season. 

(H) In Austin, Bastrop, Caldwell, Colorado, Comal 
(east of IH 35), DeWitt, Fayette, Goliad (north of U.S. Highway 59), 
Gonzales, Guadalupe, Hays (east of IH 35), Jackson (north of U.S. 
Highway 59), Karnes, Lavaca, Lee, Travis (east of IH 35), Victoria 
(north of U.S. Highway 59), Waller, Washington, Wharton (north of 
U.S. Highway 59), and Wilson counties: 

(i) the bag limit is four deer, no more than two bucks 
and no more than two antlerless; 

(ii) the antler restrictions described in paragraph (3) 
of this subsection apply; and 
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(iii) antlerless deer may be taken from Thanksgiving 
Day through the Sunday immediately following Thanksgiving Day. 

(iv) In the counties or portions of counties listed in 
this subparagraph, antlerless deer harvested on properties not subject to 
the provisions of §65.29 of this title (relating to Managed Lands Deer 
(MLD) Programs) must be reported via the department's internet or mo-
bile application within 24 hours of the time of kill, including antlerless 
deer harvested during any special seasons established by subsection 
(b)(5) - (7) of this section. 

(I) In Collin, Dallas, Grayson, and Rockwall counties 
there is a general open season: 

(i) the bag limit is four deer, no more than two bucks 
and no more than two antlerless; 

(ii) the antler restrictions described in paragraph (3) 
of this subsection apply; 

(iii) lawful means are restricted to lawful archery 
equipment, including properties for which MLDP tags have been is-
sued; and 

(iv) all deer harvested on properties not subject to 
the provisions of §65.29 of this title (relating to Managed Lands Deer 
(MLD) Programs) must be reported via the department's internet or 
mobile application within 24 hours of the time of kill, including deer 
harvested during any special season established by subsection (b)(5) -
(7) of this section. 

(J) In Andrews, Bailey Castro, Cochran, Dallam, Daw-
son, Deaf Smith, Gaines, Hale, Hansford, Hartley, Hockley, Lamb, 
Lubbock, Lynn, Martin, Moore, Oldham, Parmer, Potter, Randall, 
Sherman, Swisher, Terry, and Yoakum counties, the bag limit is three 
deer, no more than one buck and no more than two antlerless. 

(K) In Crane, Ector, Loving, Midland, Ward, and Win-
kler counties: 

(i) the bag limit is three deer, no more than one buck 
and no more than two antlerless; and 

(ii) antlerless deer may be taken by MLDP tag only. 

(L) In all other counties, there is no general open sea-
son. 

(3) Antler Restrictions. In each county for which antler 
restrictions are imposed under the provisions of this subsection: 

(A) a legal buck is a buck deer with: 

(i) at least one unbranched antler; or 

(ii) an inside spread of 13 inches or greater; 

(B) no person may take may more than one buck with 
an inside spread of 13 inches or greater; and 

(C) a person who takes a buck deer in violation of sub-
paragraph (A)(ii) of this paragraph is prohibited from subsequently har-
vesting any buck deer with branched antlers on both main beams in that 
county. 

(4) Special Late General Seasons. 

(A) There is a special late general season during which 
harvest is restricted to antlerless and unbranched antlered deer, as fol-
lows: 

(i) in the counties listed in paragraph (1)(A) and (B) 
of this subsection: 14 consecutive days starting the first Monday fol-
lowing the third Sunday in January; 

(ii) in the counties listed in paragraph (2)(A) - (C) 
and (E) of this subsection: 14 consecutive days starting the first Mon-
day following the first Sunday in January. 

(iii) In all other counties there is no special late gen-
eral season. 

(B) The bag limit during a special late general season is 
the bag limit established for the county for the general open season and 
is not in addition to any other bag limit. 

(5) Archery-only open seasons. 

(A) There shall be an archery-only open season in all 
counties in which there is an open general season. 

(B) The open season is from the Saturday closest to 
September 30 for 35 consecutive days. 

(C) The bag limit in any given county is as provided for 
that county during the general open season. 

(D) No MLDP tag is required to hunt antlerless deer 
unless MLDP tags have been issued for the property. 

(E) Antlerless deer may be taken on USFS lands during 
an archery-only season. 

(6) Muzzleloader-only open seasons, and bag and pos-
session limits shall be as follows. In Anderson, Angelina, Austin, 
Bastrop, Bell (East of IH 35), Bowie, Brazoria, Brazos, Brewster, 
Burleson, Caldwell, Camp, Cass, Chambers, Cherokee, Colorado, 
Comal (East of IH 35), Culberson, Delta, DeWitt, Ellis, Fannin, Falls, 
Fayette, Fort Bend, Franklin, Freestone, Galveston, Goliad, Gonzales, 
Gregg, Grimes, Guadalupe, Hardin, Harris, Harrison, Hays (East of IH 
35), Henderson, Hopkins, Houston, Hunt, Jackson, Jasper, Jeff Davis, 
Jefferson, Karnes, Kaufman, Lamar, Lavaca, Lee, Leon, Liberty, 
Limestone, Madison, Marion, Matagorda, Milam, Montgomery, Mor-
ris, Nacogdoches, Navarro, Newton, Orange, Panola, Polk, Presidio, 
Rains, Red River, Reeves, Robertson, Rusk, Sabine, San Augustine, 
San Jacinto, Shelby, Smith, Titus, Travis (East of IH 35), Trinity, Tyler, 
Upshur, Van Zandt, Victoria, Walker, Waller, Washington, Wharton, 
Williamson (East of IH 35), Wilson and Wood counties, there is an 
open season during which deer may be taken only with a muzzleloader. 

(A) The open season is 14 consecutive days starting the 
first Monday following the first Sunday in January. 

(B) The bag limit for buck and antlerless deer is as spec-
ified in this section for the general season in the county or portion of a 
county in which take occurs. 

(C) Antlerless deer may be taken on USFS lands during 
a muzzleloader-only season. 

(7) Special Youth-Only Seasons. There shall be special 
youth-only general hunting seasons in all counties where there is a gen-
eral open season for white-tailed deer. 

(A) The early open season is the Saturday and Sunday 
immediately before the first Saturday in November. 

(B) The late open season is 14 consecutive days starting 
the first Monday following the first Sunday in January. 

(C) Bag limits, provisions for the take of antlerless deer, 
and special requirements in the individual counties listed in paragraph 
(2)(A) - (H) of this subsection shall be as specified for the first two 
days of the general open season in those counties, except as provided 
in subparagraph (D) of this paragraph. 

(D) Provisions for the take of antlerless deer in the in-
dividual counties listed in paragraph (2)(H) of this subsection shall be 
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as specified in those counties for the period of time from Thanksgiving 
Day through the Sunday immediately following Thanksgiving Day. 

(E) Other than properties where MLDP tags have been 
issued under the provisions of §65.29(c)(2), only licensed hunters 16 
years of age or younger may hunt deer during the seasons established 
by this paragraph, and any lawful means may be used. 

(F) The stamp requirement of Parks and Wildlife Code, 
Chapter 43, Subchapter I, does not apply during the seasons established 
by this paragraph. 

(G) Antlerless deer may be taken on USFS lands during 
special youth-only deer seasons. 

(c) Mule deer. The open seasons and bag limits for mule deer 
shall be as follows: 

(1) In Andrews, Armstrong, Bailey, Borden, Briscoe, 
Carson, Castro, Childress, Cochran, Coke, Collingsworth, Cottle, 
Crosby, Dallam, Dawson, Deaf Smith, Dickens, Donley, Fisher, Floyd, 
Foard, Gaines, Garza, Gray, Hale, Hall, Hansford, Hardeman, Hartley, 
Hemphill, Hockley, Hutchinson, Kent, King, Knox, Lamb, Lipscomb, 
Lubbock, Lynn, Martin, Moore, Motley, Ochiltree, Oldham, Parmer, 
Potter, Randall, Roberts, Scurry, Sherman, Stonewall, Swisher, Terry, 
Wheeler and Yoakum counties: 

(A) the Saturday before Thanksgiving for 16 consecu-
tive days; 

(B) bag limit: one buck; and 

(C) antlerless deer may be taken only by Antlerless 
Mule Deer permit or MLDP tag. 

(D) In Andrews, Armstrong, Bailey, Briscoe, Castro, 
Childress, Cochran, Collingsworth, Cottle, Dawson, Donley, Foard, 
Floyd, Gaines, Hale, Hall, Hardeman, Hockley, Lamb, Lynn, Lubbock, 
Martin, Motley, Parmer, Randall, Swisher, Terry, and Yoakum coun-
ties, no person may harvest a buck deer with an outside spread of the 
main beams of less than 20 inches. 

(2) In Crane, Crockett, Culberson, Ector, El Paso, Hud-
speth, Jeff Davis, Loving, Midland, Presidio, Reagan, Reeves, Upton, 
Val Verde, Ward, and Winkler counties: 

(A) the Friday immediately following Thanksgiving for 
17 consecutive days; 

(B) bag limit: one buck; and 

(C) antlerless deer may be taken only by antlerless mule 
deer permit or MLDP tag. 

(3) In Brewster, Pecos, and Terrell counties: 

(A) the Friday immediately following Thanksgiving for 
17 consecutive days; 

(B) bag limit: one buck; and 

(C) antlerless deer may be taken by antlerless mule deer 
permit or MLDP tag only. 

(D) In Terrell County, no person may harvest a buck 
deer with an outside spread of the main beams of less than 20 inches. 

(4) In all other counties, there is no general open season for 
mule deer. 

(5) Archery-only open seasons and bag and possession lim-
its shall be as follows. 

(A) In Andrews, Armstrong, Bailey, Borden, Briscoe, 
Carson, Castro, Childress, Cochran, Coke, Collingsworth, Cottle, 

Crane, Crockett, Crosby, Culberson, Dallam, Dawson, Deaf Smith, 
Dickens, Donley, Ector, El Paso, Fisher, Floyd, Foard, Gaines, Garza, 
Gray, Hale, Hall, Hansford, Hardeman, Hartley, Hemphill, Hockley, 
Hudspeth, Hutchinson, Jeff Davis, Kent, King, Knox, Lamb, Lip-
scomb, Loving, Lubbock, Lynn, Martin, Midland, Moore, Motley, 
Ochiltree, Oldham, Parmer, Potter, Presidio, Randall, Reagan, Reeves, 
Roberts, Scurry, Sherman, Stonewall, Swisher, Terry, Upton, Val 
Verde, Ward, Wheeler, Winkler, and Yoakum counties: 

(i) from the Saturday closest to September 30 for 35 
consecutive days; and 

(ii) bag limit: one buck. 

(B) In Brewster, Pecos, and Terrell counties: 

(i) from the Saturday closest to September 30 for 35 
consecutive days. 

(ii) bag limit: two deer, no more than one buck. 
Antlerless deer may be harvested without a permit unless MLDP 
antlerless tags have been issued for the property. 

(C) In all other counties, there is no archery-only open 
season for mule deer. 

(6) There are no antler restrictions within a Containment 
Zone or Surveillance Zone established under the provisions of Sub-
chapter B, Division 1 of this chapter. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 5, 2022. 
TRD-202202922 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: September 1, 2022 
Proposal publication date: February 18, 2022 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 
TITLE 34. PUBLIC FINANCE 

PART 9. TEXAS BOND REVIEW 
BOARD 

CHAPTER 190. ALLOCATION OF STATE'S 
LIMIT ON CERTAIN PRIVATE ACTIVITY 
BONDS 
SUBCHAPTER A. PROGRAM RULES 
34 TAC §§190.1, 190.2, 190.4, 190.8 

The Texas Bond Review Board (BRB) adopts amendments to 
Texas Administrative Code Title 34, Part 9, Chapter 190, Sub-
chapter A, §190.1, General Provisions; §190.2, Allocation and 
Reservation System; §190.4, Filing Requirements for Applica-
tions for Carryforward; and §190.8, Notices, Filings, and Submis-
sions. The amendments to §190.8 are adopted with changes to 
the proposed text as published in the June 3, 2022, issue of the 
Texas Register (47 TexReg 3232) and will be republished. The 
amendments are adopted without changes to §190.1, §190.2, 
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and §190.4, as proposed in the June 3, 2022, issue of the Texas 
Register. 

Reasoned Justification for the Adoption of the Amendments 

The BRB adopted updates and clarifications to its administrative 
code rules in Texas Administrative Code Chapter 190 relating 
to the BRB's administration of the state's Private Activity Bond 
(PAB) program. An overview of the changes adopted for Texas 
Administrative Code, Title 34, Part 9, Chapter 190 is as follows: 
Provide applicants with further clarification on the appropriate 
dataset that shall be used to determine residential rental priority; 
Include guidance on the additional application requirements for 
an application for carryforward designation, which substantially 
mirrors the requirements for an application for reservation; 
Provide official guidance on the timeframe in which a fee must 
be received relative to the corresponding filing submission and 
deadline; and 

Correct or eliminate any outdated language. 
Summary of Changes made in the Proposed Rules 

Upon reviewing the comments made during the public comment 
period regarding §190.8 Notices, Filings, and Submissions, 
the BRB revised §190.8(e) to add "unless provided for in 
Chapter 1372, Government Code" to the restriction language 
in §190.8(e)(2) in order to align the proposed rule change 
language with specific filing allowances granted in Chapter 
1372, Government Code, including §1372.039(d). As a result, 
§190.8(e)(2) will read as follows: 
§190.8(e)(2) no later than 24 hours after the corresponding filing, 
but in no case may a fee be received after the corresponding 
filing deadline in order to meet the requirements of that deadline 
UNLESS PROVIDED FOR IN CHAPTER 1372, GOVERNMENT 
CODE. 
Public Comment and BRB Responses 

The public comment period on the adopted amendments opened 
on June 3, 2022 and extended through midnight on Sunday, July 
3, 2022. Three comments were received electronically during 
this period. Specific comments are addressed below. 
The BRB held a public meeting to consider comments on the 
adopted rule changes on Thursday, July 14, 2022, at 10:00 a.m. 
in Capitol Extension Room E2.028, 1100 Congress Ave., Austin, 
Texas 78701, and via videoconference meeting. 
During the public comment period, the BRB received written 
comments from JC Development Consulting, Pedcor Invest-
ments, LLC, and Hilltop Securities, Inc. Specific comments are 
addressed below. 
Public Comment by Janna Cormier from JC Development Con-
sulting 

COMMENT 

Ms. Cormier recommended to change the date requirement for 
evidence of Low-Income Housing Tax Credit application filing 
with TDHCA to align with the 35-day filing requirements. 
RESPONSE 

The BRB declines to make any changes based on this com-
ment. This comment does not pertain to any of the currently 
proposed rule changes. Moreover, BRB does not have the au-
thority to change the date requirement for evidence of Low-In-

come Housing Tax Credit application with TDHCA as suggested 
since §1372.0321(b) mandates that the evidence in question be 
provided before reserving a portion of the state ceiling for a first 
or second priority residential rental project. 
Public Comments by Jean Latsha from Pedcor Investments, LLC 

COMMENT 

Mrs. Latsha requested clarification relating to the use of 
the American Community Survey data referenced under 
§190.2(d)(6), stating that if BRB is contemplating that this 
requirement would be applicable to §190.2(d)(1)(A) - (C), this 
requirement would contradict statute since statue suggests that 
HUD data be used to determine median family income. 
RESPONSE 

BRB staff agrees with Mrs. Latsha that interpreting the ad-
ministrative code in such a manner would contradict statute, 
specifically §1372.0321(a)(1) - (2) and §1372.0321(a)(3)(A). The 
BRB would like to provide official clarification that the reference 
to the "American Community Survey" data, which is published 
by the United States Bureau of the Census, is intended to 
provide clarification on the appropriate data set to use under 
§190.2(d)(1)(C)(ii) which corresponds to §1372.0321(a)(3)(B), 
specifically to determine the project's census tract median family 
income "based on the most recent information published by the 
United States Bureau of the Census". BRB agrees that HUD 
data should be used for all other references to area median 
family income throughout §190.2(d)(1) - (3). 
COMMENT 

Mrs. Latsha commented that using the HUD data, relating to a 
project's area median family income, that is "most current" as 
of October 1, 2022, as required by the proposed rule change 
in §190.2(d)(6), will not be the most current data as of June 1, 
2023, for the 2023 program year since HUD releases income 
limit data annually in April. Mrs. Latsha believes that using the 
HUD data that is released in April 2023 would be more consistent 
with §1372.0321(a)(4). 
RESPONSE 

The BRB declines to make any changes based on this comment. 
While BRB agrees that the "most recent" HUD data as of June 1 
of the program year would be the income limit data released in 
April of the program year (per HUD's data release schedule) as 
mentioned in Mrs. Latsha's comment, BRB has several reasons 
for deciding to use the most current data available on October 
1 of the year preceding the program year in which allocation is 
being sought, which specifically for HUD data would be the in-
come limit data released in April of the year preceding the pro-
gram year in which allocation is being sought- See section below 
for a general timeline of the corresponding data release sched-
ules and program year dates. First, the subsequent first prioriti-
zation of applications under §1372.0321(a)(4) (AKA Priority 1D 
Applications) on and after June 1 of the program year only ef-
fects residential rental lottery applications since residential rental 
applications received after the lottery submission period (AKA 
post-lottery applications) have a lower priority than every appli-
cation submitted before that date pursuant to §1372.0231(j) and, 
furthermore, post-lottery applications are accepted in the order in 
which they are received §1372.034. The lottery submission pe-
riod is October 5th-20th of the year preceding the program year 
per §1372.028(b) and §1372.031(a). Therefore, only residential 
rental applications submitted between October 5th-20th of the 
year preceding the program year may qualify for Priority 1D sta-
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tus based on the requirements set forth in §1372.0321(a)(4). In 
order for residential rental applicants to include the correspond-
ing area median family income data from HUD for Priority 1D 
qualification on their lottery application submitted between Oc-
tober 5th-20th of the year preceding the program year, BRB de-
cided to set a specific reference date prior to the lottery submis-
sion period in which the data sets would need to be most recent 
so as to have all lottery applications reference the same data 
sets. BRB decided to use October 1st of the year preceding the 
program year as said reference date in order to match with TD-
HCA's data source requirements set forth in the Qualified Action 
Plan relating to the 4% LIHTC Program which any residential 
rental applications seeking 4% LIHTC would also need to com-
ply with. Requiring that all residential rental applicants use the 
same reference data for area median family income to qualify for 
the various priorities described in §1372.0231 evens the playing 
field for all residential rental applicants by requiring data unifor-
mity throughout the program year and it grants residential rental 
lottery applicants advance notice prior to lottery submission so 
that said applicants may make an educated decision as to their 
priority election/qualification. 
DATA RELEASE DATES/PROGRAM YEAR DATES-- Descrip-
tion 

DECEMBER PY-2-- American Community Survey 5-year esti-
mates (US Census Bureau) Data Release 

APRIL PY-1-- HUD Income Limits Data Release 

OCTOBER 1, PY-1-- Most recent data as of this date shall be 
used for residential rental application throughout the program 
year (PY) as per §190.2(d)(6) 
OCTOBER 5-20, PY-1-- Lotter Application Submission Period 

DECEMBER PY-1-- American Community Survey 5-year esti-
mates (US Census Bureau) Data Release 

JANUARY 2, PY-- Start of Program Year 
APRIL PY-- HUD Income Limits Data Release 

JUNE 1, PY-- Shifting of Lottery Applications to account for 
subsequent first prioritization of Priority 1D applications per 
§1372.0321(a)(4) 
Notation: In the section above, PY-2 means two years before 
the Program Year and PY-1 means one year before the Pro-
gram Year. For example, the 2023 PAB Program Year would 
require use of data that was most recent as of October 1, 2022, 
since the Lottery Submission period will be October 5-20, 2022. 
This means that the most recent data as of October 1, 2022, 
for the HUD Income Limit data and US Census Bureau data 
(ACS 5-year estimates) would have been released in April 2022 
and December 2021, respectively, according to the correspond-
ing data release schedules of HUD and the US Census Bureau. 
On rare occasions, certain extenuating circumstances may delay 
the data releases from their original schedules; however, the Oc-
tober 1 data reference date shall still be in effect. For instance, 
the US Census Bureau data (ACS 5-year estimates) which was 
scheduled to be released in December 2021 was delayed due 
to "pandemic-related data collection disruptions which required 
the Census Bureau to revise its methodology to reduce nonre-
sponse bias in data collected in 2020." While the US Census 
Bureau data (ACS 5-year estimates) was delayed from its origi-
nally scheduled release date of December 2021 to March 2022, 
this data will still be the most recent data as of October 1, 2022, 

to be used for the 2023 Program Year applications which may 
start being submitted on October 5, 2022. 
Public Comments by Braxton Parsons from Hilltop Securities, 
Inc. 
COMMENT 

Mr. Parsons commented that the goal of §190.2(d)(6) appears 
to be the receipt of uniform and accurate data throughout the 
multifamily (MF) applications. However, the timing structure of 
the PAB program and local approvals required prior to applica-
tion don't align with an October 1 date for data used. Since the 
application date for lottery applications is October 5 to October 
20, this is a quick turnaround time if data is updated between 
inducement and the PAB application period. Additionally, this 
could cause priority shifts in the applications resulting in sub-
stantial changes between what Issuers have induced and what 
would be submitted to the BRB. Mr. Parsons believes current 
data as of July 1 would allow Issuers to induce the applications 
with the same data to be used for the PAB applications while not 
having to worry about a data release changing the priority. 
RESPONSE 

The BRB declines to make any changes based on this com-
ment. Based on the corresponding data release schedules for 
the US Census Bureau ACS 5-year Estimates and HUD Income 
Limits data sets summarized below, changing the specific refer-
ence date for the most recent data as of October 1 to July 1 of 
the year preceding the program year, as suggested by Mr. Par-
sons, would have no material effect on the corresponding data 
since the US Census Bureau and HUD datasets are released in 
the preceding December and April, respectively. BRB decided 
to use October 1st of the year preceding the program year as 
said reference date in order to match with TDHCA's data source 
requirements set forth in the Qualified Action Plan relating to 
the 4% LIHTC Program which any residential rental applications 
seeking 4% LIHTC would also need to comply with. 
DATA RELEASE DATES/PROGRAM YEAR DATES-- Descrip-
tion 

DECEMBER PY-2-- American Community Survey 5-year esti-
mates (US Census Bureau) Data Release 

APRIL PY-1-- HUD Income Limits Data Release 

OCTOBER 1, PY-1-- Most recent data as of this date shall be 
used for residential rental application throughout the program 
year (PY) as per §190.2(d)(6) 
OCTOBER 5-20, PY-1-- Lotter Application Submission Period 

DECEMBER PY-1-- American Community Survey 5-year esti-
mates (US Census Bureau) Data Release 

JANUARY 2, PY-- Start of Program Year 
APRIL PY-- HUD Income Limits Data Release 

JUNE 1, PY-- Shifting of Lottery Applications to account for 
subsequent first prioritization of Priority 1D applications per 
§1372.0321(a)(4) 
Notation: In the section above, PY-2 means two years before 
the Program Year and PY-1 means one year before the Pro-
gram Year. For example, the 2023 PAB Program Year would 
require use of data that was most recent as of October 1, 2022, 
since the Lottery Submission period will be October 5-20, 2022. 
This means that the most recent data as of October 1, 2022, 
for the HUD Income Limit data and US Census Bureau data 
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(ACS 5-year estimates) would have been released in April 2022 
and December 2021, respectively, according to the correspond-
ing data release schedules of HUD and the US Census Bureau. 
On rare occasions, certain extenuating circumstances may delay 
the data releases from their original schedules; however, the Oc-
tober 1 data reference date shall still be in effect. For instance, 
the US Census Bureau data (ACS 5-year estimates) which was 
scheduled to be released in December 2021 was delayed due 
to "pandemic-related data collection disruptions which required 
the Census Bureau to revise its methodology to reduce nonre-
sponse bias in data collected in 2020." While the US Census 
Bureau data (ACS 5-year estimates) was delayed from its origi-
nally scheduled release date of December 2021 to March 2022, 
this data will still be the most recent data as of October 1, 2022, 
to be used for the 2023 Program Year applications which may 
start being submitted on October 5, 2022. 
COMMENT 

Mr. Parsons commented the following regarding the proposed 
rule change for §190.8(e): 
The concern here is physical checks and the corresponding fil-
ings are sent to 2 separate locations and can be difficult to co-
ordinate. It doesn't come up often, but sometimes fees are sent 
directly to the BRB by a developer instead of to the Comptrol-
ler's Lockbox. Is this acceptable or since the fee wasn't received 
by the correct agency is the filing void? Additionally, the added 
language stating "but in no case may a fee be received after the 
corresponding filing deadline in order to meet the requirements 
of that deadline" seems to contradict 1372.039(d) which provides 
an additional 3 days to make a 35-day filing in the event of ex-
tenuating circumstances that prevented a timely filing. Though 
again these types of delays don't happen often, they do still oc-
cur. Examples would be during the freeze of 2021, FedEx shut 
down operations and I know of at least 1 filing that was sent 
electronically to the BRB, but the check was delayed for sev-
eral days. Additionally, at the beginning of the Covid pandemic 
a driver shortage occurred delaying packages and in one case 
a fee was left outside the Comptroller's lockbox and not located 
for several days during which the check was cancelled and re-
cut. Unfortunately, the ACH Transfer established by BRB and 
the Comptroller's office isn't a viable option for all Issuer's and 
Bond Counsels. 
RESPONSE 

The BRB agrees to make changes based on this comment to 
add "unless provided for in statute" to the restriction language in 
§190.8(e)(2) in order to align the proposed rule change language 
with specific filing allowances granted in statute. The BRB would 
like to provide official clarification that the proposed rule change 
which adds §190.8(e) to the administrative code is intended to 
provide guidance as to BRB's preferred timeframe in which a fee 
be received relative to the corresponding filing submission and 
deadline. 
Concise Restatement of Statutory Authority 

The amendments are adopted under Texas Government Code 
§1372.004, which authorizes the BRB to adopt rules relating to 

its administration of the PAB program. They are also adopted un-
der Texas Government Code § 1372.006, which authorizes the 
BRB to require fees, and Texas Government Code § 1372.0321, 
which authorizes the BRB to prioritize reservations among is-
suers of qualified residential rental project issues. The statutory 
basis that authorizes BRB to designate an unencumbered state 
ceiling to an issuer is Texas Government Code § 1372.073. 
No other statute, articles, or codes are affected by the adopted 
rule amendments. 
§190.8. Notices, Filings, and Submissions. 

(a) All notices, certificates, and written communications from 
the board shall be deemed to have been given when sent via electronic 
mail. Notwithstanding any other provision of this rule, certificates of 
reservation may, at the request of the borrower, be picked up by hand or 
delivered by courier or other delivery service, in any case at the expense 
of the borrower or issuer and shall be deemed to have been given when 
received by the courier or delivery service. 

(b) Applications, notices, and other written communication to 
and filings with the board may be mailed or delivered to the Bond Re-
view Board, William P. Clements State Office building, 300 West 15th 
Street, Suite 409, Austin, Texas 78701 or sent by electronic mail. 

(c) Fees must be made payable to the Texas Bond Review 
Board. 

(d) Fees should be sent by either: 

(1) check through overnight delivery and addressed as fol-
lows: Comptroller of Public Accounts Item Processing - Lockbox Sec-
tion 200 E. 10th St. Austin, Texas 78701; or 

(2) electronically to the Texas Bond Review Board account 
via the Comptroller of Public Accounts Automated Clearing House 
(ACH) Transfer Portal. 

(e) Fees must be received: 

(1) no earlier than 5 business days prior to the correspond-
ing filing; and 

(2) no later than 24 hours after the corresponding filing, but 
in no case may a fee be received after the corresponding filing deadline 
in order to meet the requirements of that deadline unless provided for 
in Chapter 1372, Government Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 2, 2022. 
TRD-202202884 
Rob Latsha 
Executive Director 
Texas Bond Review Board 
Effective date: August 22, 2022 
Proposal publication date: June 3, 2022 
For further information, please call: (512) 463-9891 
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	Class A (Community), Class C (Institutional), and Class E (Non-resi-dent) pharmacies; (2) compounding, dispensing, and delivery of a reasonable quantity of a compounded non-sterile preparation in a Class A (Com-munity), Class C (Institutional), and Class E (Non-resident) pharmacy to a practitioner's office for office use by the practitioner; (3) compounding and distribution of compounded non-sterile preparations by a Class A (Community) pharmacy for a Class C (Institutional) pharmacy; and (4) compounding of
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	(7) Sanitizing--A process for reducing on inanimate sur-faces the number of all forms of microbial life including fungi, viruses, and bacteria using an appropriate agent. (8) SOPs--Standard operating procedures. (9) USP/NF--The current edition of the United States Phar-macopeia/National Formulary. (c) Personnel. (1) Pharmacist-in-charge. In addition to the responsibili-ties for the specific class of pharmacy, the pharmacist-in-charge shall have the responsibility for, at a minimum, the following concerning 
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	(A) All training activities shall be documented and cov-ered by appropriate SOPs as outlined in subsection (d)(8)(A) of this section. (B) All personnel involved in non-sterile compounding shall be well trained and must participate in continuing relevant training programs. (C) Training shall include instruction, experience, and demonstrated proficiency in the following areas: (i) hand hygiene; (ii) garbing; (iii) cleaning and sanitizing; (iv) handling and transporting components and com-pounded non-sterile p
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	(C) Commercially available products may be com-pounded for dispensing to individual patients provided the following conditions are met: (i) the commercial product is not reasonably avail-able from normal distribution channels in a timely manner to meet pa-tient's needs; (ii) the pharmacy maintains documentation that the product is not reasonably available due to a drug shortage or unavail-ability from the manufacturer; and (iii) the prescribing practitioner has requested that the drug be compounded as descr
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	(A) Pharmacies engaging in compounding shall have a designated and adequate area for the safe and orderly compounding of non-sterile preparations, including the placement of equipment and materials. (B) Only personnel authorized by the responsible phar-macist shall be in the immediate vicinity of a drug compounding oper-ation. (C) A sink with hot and cold running water, exclusive of rest room facilities, shall be accessible to the compounding areas and be maintained in a sanitary condition. Supplies necessa
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	mined as outlined in Chapter 795 of the USP/NF concerning Pharmacy Compounding Non-Sterile Preparations including the following: (i) The pharmacist shall consider: (I) physical and chemical properties of active in-gredients; (II) use of preservatives and/or stabilizing agents; (III) dosage form; (IV) storage containers and conditions; and (V) scientific, laboratory, or reference data from a peer reviewed source and retained in the pharmacy. The reference data should follow the same preparation instructions 

	(D) A manufactured drug product may be a source of active ingredient. Only manufactured drugs from containers labeled with a batch control number and a future expiration date are acceptable as a potential source of active ingredients. When compounding with manufactured drug products, the pharmacist must consider all ingre-dients present in the drug product relative to the intended use of the compounded preparation. (E) All components shall be stored in properly labeled containers in a clean, dry area, under
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	(D) A manufactured drug product may be a source of active ingredient. Only manufactured drugs from containers labeled with a batch control number and a future expiration date are acceptable as a potential source of active ingredients. When compounding with manufactured drug products, the pharmacist must consider all ingre-dients present in the drug product relative to the intended use of the compounded preparation. (E) All components shall be stored in properly labeled containers in a clean, dry area, under


	(F) At each step of the compounding process, the phar-macist shall ensure that components used in compounding are accu-rately weighed, measured, or subdivided as appropriate to conform to the formula being prepared. (9) Quality Assurance. (A) Initial formula validation. Prior to routine com-pounding of a non-sterile preparation, a pharmacy shall conduct an evaluation that shows that the pharmacy is capable of compounding a product that contains the stated amount of active ingredient(s). (B) Finished prepara
	(F) At each step of the compounding process, the phar-macist shall ensure that components used in compounding are accu-rately weighed, measured, or subdivided as appropriate to conform to the formula being prepared. (9) Quality Assurance. (A) Initial formula validation. Prior to routine com-pounding of a non-sterile preparation, a pharmacy shall conduct an evaluation that shows that the pharmacy is capable of compounding a product that contains the stated amount of active ingredient(s). (B) Finished prepara
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	ically or manually as part of the prescription drug or medication order, formula record, formula book, or compounding log and shall include: (i) the date of preparation; (ii) a complete formula, including methodology and necessary equipment which includes the brand name(s) of the raw ma-terials, or if no brand name, the generic name(s) and name(s) of the manufacturer(s) of the raw materials and the quantities of each; (iii) signature or initials of the pharmacist or phar-macy technician or pharmacy technici
	(ii) Preparation work sheet. The preparation work sheet for each batch of preparations shall document the following: (I) identity of all solutions and ingredients and their corresponding amounts, concentrations, or volumes; (II) lot number and expiration date of each com-ponent; (III) component manufacturer/distributor or suit-able identifying number; (IV) container specifications; (V) unique lot or control number assigned to batch; (VI) beyond use date of batch-prepared prepara-tions; (VII) date of prepara
	(ii) Preparation work sheet. The preparation work sheet for each batch of preparations shall document the following: (I) identity of all solutions and ingredients and their corresponding amounts, concentrations, or volumes; (II) lot number and expiration date of each com-ponent; (III) component manufacturer/distributor or suit-able identifying number; (IV) container specifications; (V) unique lot or control number assigned to batch; (VI) beyond use date of batch-prepared prepara-tions; (VII) date of prepara
	(ii) Preparation work sheet. The preparation work sheet for each batch of preparations shall document the following: (I) identity of all solutions and ingredients and their corresponding amounts, concentrations, or volumes; (II) lot number and expiration date of each com-ponent; (III) component manufacturer/distributor or suit-able identifying number; (IV) container specifications; (V) unique lot or control number assigned to batch; (VI) beyond use date of batch-prepared prepara-tions; (VII) date of prepara



	(A) address acceptable standards of practice for a com-pounding pharmacy and a practitioner and receiving pharmacy that enter into the agreement including a statement that the compounded preparations may only be administered to the patient and may not be dispensed to the patient or sold to any other person or entity except as authorized by §563.054 of the Act; (B) state that the practitioner or receiving pharmacy should include on a separate log or in a patient's chart, medication order, or medication admin
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	for administration to a patient. The record shall include the following information: (i) date the preparation was compounded; (ii) date the preparation was distributed; (iii) name, strength, and quantity in each container of the preparation; (iv) pharmacy's lot number; (v) quantity of containers shipped; and (vi) name, address, and phone number of the practi-tioner or Class C pharmacy to whom the preparation is distributed. (D) Audit Trail. (i) The pharmacy shall store the order and distribu-tion records of
	for administration to a patient. The record shall include the following information: (i) date the preparation was compounded; (ii) date the preparation was distributed; (iii) name, strength, and quantity in each container of the preparation; (iv) pharmacy's lot number; (v) quantity of containers shipped; and (vi) name, address, and phone number of the practi-tioner or Class C pharmacy to whom the preparation is distributed. (D) Audit Trail. (i) The pharmacy shall store the order and distribu-tion records of



	(H) device-specific instructions, where appropriate. (g) Recall Procedures. (1) The pharmacy shall have written procedures for the re-call of any compounded non-sterile preparations provided to a patient, to a practitioner for office use, or a pharmacy for administration. Writ-ten procedures shall include, but not be limited to, the requirements as specified in paragraph (3) of this subsection. (2) The pharmacy shall immediately initiate a recall of any non-sterile preparation compounded by the pharmacy upo
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	No comments were received. The repeal is adopted under §§551.002 and 554.051 of the Texas Pharmacy Act (Chapters 551 -569, Texas Occupations Code). The Board interprets §551.002 as authorizing the agency to protect the public through the effective control and regulation of the practice of pharmacy. The Board interprets §554.051(a) as authorizing the agency to adopt rules for the proper administration and enforcement of the Act. The statutes affected by the adopted repeal: Texas Pharmacy Act, Chapters 551 -5
	No comments were received. The repeal is adopted under §§551.002 and 554.051 of the Texas Pharmacy Act (Chapters 551 -569, Texas Occupations Code). The Board interprets §551.002 as authorizing the agency to protect the public through the effective control and regulation of the practice of pharmacy. The Board interprets §554.051(a) as authorizing the agency to adopt rules for the proper administration and enforcement of the Act. The statutes affected by the adopted repeal: Texas Pharmacy Act, Chapters 551 -5
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	The amendment to §65.3, concerning Definitions, modifies the definitions of "antlerless" and "buck" deer to further clarify the types of deer to which those terms apply. As a matter of repro-ductive biology, there are only two types of deer, male (buck) and female (doe). Harvest regulations historically have been cen-tered on directing or deflecting harvest pressure to or away from those segments as necessary to manage population size. As an enforcement matter, however, these distinctions can be problem-ati
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	mercial, family-owned cold storage or processing facilities from the requirement to maintain a cold storage record book for deer that are taken beyond quarters, unless the facility is located on a hunting lease and is made available to individuals other than the landowner, the landowner's nonpaying family members, or the landowner's nonpaying guests. In effect, this bifurcates cold storage or processing facilities into two categories, commercial (those available to paying customers) and non-commercial (thos
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	Therefore, subsection (b)(2) establishes the conditions under which tagging requirements for deer cease at Type 1 commer-cial cold storage or processing facilities. Tagging requirements for a deer at a Type 1 commercial cold storage or processing facility cease when the required information has been entered into the cold storage record book and the harvest location has been recorded (which may be maintained on a single document or separate documents); however, the cold storage or process-ing facility is req
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	with an outside spread of the main beams of less than 20 inches) in six Panhandle counties in response to data indicating an inju-riously excessive harvest of young mule deer bucks. The intent of the antler restriction rule was to protect bucks in the younger age cohorts from harvest, allowing them to grow into mature bucks, which in turn results in sex ratios consistent with those found in normal populations. Within four hunting seasons, pop-ulation data indicate an improving sex ratio (which is an index o
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	One commenter opposed adoption and stated that bucks are male deer and allowing bucks that have shed their antlers to be harvested as antlerless deer defeats the purpose of the antler-less deer tag. The department disagrees with the comment and responds that although buck deer are indeed male deer, once they have shed their antlers they are virtually indistinguishable from female deer, especially in low visibility environments. The rules have and will continue to allow an antlerless deer tag to be attached 
	Three commenters opposed adoption and stated that to avoid confusion the definition should state that a deer is an antler-less deer if no antler point protrudes more than one inch through the skin. The department disagrees with the comments and re-sponds that such a definition would be problematic because de-termining whether an antler is one inch beyond the skin at dis-tances greater than ten feet is difficult, especially in low visibility conditions. No changes were made as a result of the comment. One co

	The department received 270 comments supporting adoption of the proposed amendment. The department received 63 comments opposing adoption of the proposed amendment to §65.10 concerning proof-of-sex for deer. Of those comments, 19 provided a reason or rationale for opposing adoption. Those comments, accompanied by the de-partment's response to each, follow. One commenter opposed adoption and stated that the rule would require the destruction of the skull and therefore prevent hunters from having a trophy mou
	The department received 270 comments supporting adoption of the proposed amendment. The department received 63 comments opposing adoption of the proposed amendment to §65.10 concerning proof-of-sex for deer. Of those comments, 19 provided a reason or rationale for opposing adoption. Those comments, accompanied by the de-partment's response to each, follow. One commenter opposed adoption and stated that the rule would require the destruction of the skull and therefore prevent hunters from having a trophy mou
	The department received 270 comments supporting adoption of the proposed amendment. The department received 63 comments opposing adoption of the proposed amendment to §65.10 concerning proof-of-sex for deer. Of those comments, 19 provided a reason or rationale for opposing adoption. Those comments, accompanied by the de-partment's response to each, follow. One commenter opposed adoption and stated that the rule would require the destruction of the skull and therefore prevent hunters from having a trophy mou
	absence of the head, is necessary for species identification. No changes were made as a result of the comment. One commenter opposed adoption and stated that the rule should not require tails to be retained for proof-of-sex. The department agrees with the comment and responds that the rules require a tail to accompany the unskinned skull cap, but if the entire head is present there is no requirement for a tail to accompany it. No changes were made as a result of the comment. One commenter opposed adoption a
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	ful to remove antlers from a carcass prior to the carcass either reaching a final destination or being entered in a cold storage record book, so the removal of antlers at any time prior to being entered in the cold storage record book is unlawful and will re-main so. No changes were made as a result of the comment. One commenter opposed adoption and stated that the rule will result in bucks being "skull capped immediately" to prevent evi-dence of unlawful take. The department disagrees with the com-ment and
	take mule deer; thus, the number of mule deer tags that may be purchased is already limited, although on MLDP properties the personal annual bag limit does not apply. No changes were made as a result of the comment. One commenter opposed adoption and stated that antler re-strictions are unnecessary because there is an overpopulation of deer. The department disagrees with the comment and re-sponds that most of mule deer range in the state is not overpop-ulated by mule deer. No changes were made as a result o
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	portunity must be made available via an equitable means of dis-tribution, which the department provides in the form of a system in which applicants are selected by random drawing (i.e., "lot-tery"). The department also responds that the Managed Lands Deer Program is a program offered to private landowners and is not utilized on department properties. The department further responds that whatever is meant by "conflict of interest," there is no rational argument to be made that antler-restriction reg-ulations
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	One commenter opposed adoption and stated that the depart-ment should not "enforce antler restrictions with the full weight of the State Police." The department disagrees with the com-ment and responds that the only means at the department's dis-posal to enforce fish and game law is the department's Law En-forcement Division, which by definition are state police officials, and that voluntary cooperation with department efforts to achieve management goals is problematic because patterns of resource utilizati

	the kinds and sizes of wildlife that may be legally harvested, and that although the department strongly agrees that education is an important component of effective wildlife management, the empirical evidence suggests that non-regulatory guidance is not sufficient to prevent people from purely self-interested behavior that results in the frustration of management goals and interference with the enjoyment of opportunity by conscientious hunters in the present and future generations. No changes were made as 
	buck "on the hoof" and, similarly, it is difficult to estimate the in-side spread unless there is a convenient point of reference (such as the relationship of the antlers to the ears -if the ears extend past the inside of the main beam, there is a high probability that the inside spread is at least 20 inches). In either case, the sug-gested minimum spread measurements would not be effective in protecting the population from excessive harvest of young bucks, which is the goal of the rule. No changes were mad
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	One commenter opposed adoption and stated that mule deer harvest should be managed by permit, like antelope harvest. The department disagrees with the comment and responds that by statute, the harvest of pronghorn is by permit only and that although the department has the authority to regulate the har-vest of mule deer by permit, there is no biological reason to do so for buck harvest, as for the most part, mule deer populations are being sustainably managed with success under the current regulatory approac
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	of older and larger deer; therefore, although there is some initial reduction, there is no permanent or persistent reduction in hunting opportunity for any class of hunter. No changes were made as a result of the comment. One commenter opposed adoption and stated that the depart-ment should provide an expiration date for the antler-restriction rule. The department disagrees with the comment and responds that there is no reason to discontinue the rule until population, harvest, and habitat data indicate othe
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	lationship between time, habitat quality, and spatial distribution of the population on the landscape; therefore, the smaller a tract of land, the less frequently the conditions for optimal harvest op-portunity will be present. These factors are beyond the control of the department. No changes were made as a result of the comment. One commenter opposed adoption and stated that poaching has become an issue and department law enforcement personnel cannot be found. The department disagrees with the comment and
	animals in an edible condition and that both modern and tradi-tional techniques of food preservation can be utilized to do so. No changes were made as a result of the comment. One commenter opposed adoption and stated that not all hunters are trophy hunters and populations can reach a healthy balance without imposing more restrictions on hunters. The department disagrees with the comment and responds that the antler-restric-tion rules are not intended as trophy management, but to ad-dress persistent and wor
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	tion. Those comments, accompanied by the department's re-sponse to each, follow. One commenter opposed adoption and stated that rather than closure, the season length and bag limit should be reduced be-cause youth and late onset hunters should have the continued opportunity to harvest birds. The department disagrees with the comment and responds that there are few, if any, birds in eastern Ellis County, which means the available opportunity is not limited by season and bag limit but by the scarcity of birds
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	(B) for each carcass entered into the cold storage record book, the harvest location required to be indicated on a tag or WRD (the county where the deer was harvested and the name of the ranch or property where the deer was harvested) has been recorded by the proprietor or agent of the facility. (C) The information required by subparagraph (B) of this paragraph may be combined with or appended to the information required to be entered into the cold storage record book or may be maintained separately. (D) Af
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	hunting license shall immediately attach a properly executed tag to the bird or animal. (e) A person who lawfully kills a deer or turkey under a digital license issued under the provisions of §53.3(a)(12) of this title (relating to Combination Hunting and Fishing License Packages) or the digital tagging option under §53.4(a)(1) of this title (relating to Lifetime Li-censes) is exempt from any requirement of Parks and Wildlife Code or this subchapter regarding the use or possession of license tags for those 
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	(B) antlerless: (i) the head; or (ii) if the deer is female: the mammary organ (ud-der) or vulva, and tail. (2) Proof of sex for pronghorn consists of the unskinned head. (g) During a season in which the bag composition for turkey is restricted to gobblers only or gobblers and bearded hens, proof of sex must remain with a harvested turkey (attached or detached from the bird) until it reaches either the possessor's permanent residence or a cold storage/processing facility and is finally processed. Proof of s
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	(2) For turkey, a properly executed wildlife resource doc-ument shall accompany the wildlife resource until it reaches the pos-sessor's permanent residence or a cold storage/processing facility and is finally processed. (3) For all other wildlife resources, a properly executed wildlife resource document shall accompany the wildlife resource until it reaches the possessor's permanent residence and is finally processed. (4) The wildlife resource document must contain the fol-lowing information: (A) the name, 
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	TRD-202202921 James Murphy General Counsel Texas Parks and Wildlife Department Effective date: September 1, 2022 Proposal publication date: February 18, 2022 For further information, please call: (512) 389-4775 ♦ ♦ ♦ 31 TAC §65.4 The repeal is adopted under the authority of Parks and Wildlife Code, Chapter 61, which requires the commission to regulate the periods of time when it is lawful to hunt, take, or possess game animals, game birds, or aquatic animal life in this state; the means, methods, and places
	by: 
	by: 




	(A) §65.29 of this title (relating to Managed Lands Deer Programs (MLDP)); (B) use of an antlerless mule deer permit issued under §65.32 of this title (relating to Antlerless Mule Deer Permit); (C) use of a special permit under the provisions of Sub-chapter H of this chapter (relating to Public Hunting Proclamation); or (D) use of special antlerless permit issued by the U.S. Forest Service (USFS) for use on USFS lands that are part of the de-partment's public hunting program. (2) During an archery-only open
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	(A) §65.29 of this title (relating to Managed Lands Deer Programs (MLDP)); (B) use of an antlerless mule deer permit issued under §65.32 of this title (relating to Antlerless Mule Deer Permit); (C) use of a special permit under the provisions of Sub-chapter H of this chapter (relating to Public Hunting Proclamation); or (D) use of special antlerless permit issued by the U.S. Forest Service (USFS) for use on USFS lands that are part of the de-partment's public hunting program. (2) During an archery-only open


	(i) the bag limit is five deer, no more than two bucks; and (ii) the antler restrictions described in paragraph (3) of this subsection apply. (C) In Armstrong, Borden, Briscoe, Carson, Childress, Collingsworth, Cottle, Crosby, Dickens, Donley, Fisher, Floyd, Foard, Garza, Gray, Hall, Hardeman, Hemphill, Hutchinson, Kent, King, Lip-scomb, Motley, Ochiltree, Roberts, Scurry, Stonewall, and Wheeler counties, the bag limit is five deer, no more than one buck. (D) In Brewster, Culberson, Jeff Davis, Presidio, an
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	(iii) antlerless deer may be taken from Thanksgiving Day through the Sunday immediately following Thanksgiving Day. (iv) In the counties or portions of counties listed in this subparagraph, antlerless deer harvested on properties not subject to the provisions of §65.29 of this title (relating to Managed Lands Deer (MLD) Programs) must be reported via the department's internet or mo-bile application within 24 hours of the time of kill, including antlerless deer harvested during any special seasons establishe
	(iii) antlerless deer may be taken from Thanksgiving Day through the Sunday immediately following Thanksgiving Day. (iv) In the counties or portions of counties listed in this subparagraph, antlerless deer harvested on properties not subject to the provisions of §65.29 of this title (relating to Managed Lands Deer (MLD) Programs) must be reported via the department's internet or mo-bile application within 24 hours of the time of kill, including antlerless deer harvested during any special seasons establishe
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	(ii) in the counties listed in paragraph (2)(A) -(C) and (E) of this subsection: 14 consecutive days starting the first Mon-day following the first Sunday in January. (iii) In all other counties there is no special late gen-eral season. (B) The bag limit during a special late general season is the bag limit established for the county for the general open season and is not in addition to any other bag limit. (5) Archery-only open seasons. (A) There shall be an archery-only open season in all counties in whic



	as specified in those counties for the period of time from Thanksgiving Day through the Sunday immediately following Thanksgiving Day. (E) Other than properties where MLDP tags have been issued under the provisions of §65.29(c)(2), only licensed hunters 16 years of age or younger may hunt deer during the seasons established by this paragraph, and any lawful means may be used. (F) The stamp requirement of Parks and Wildlife Code, Chapter 43, Subchapter I, does not apply during the seasons established by this
	as specified in those counties for the period of time from Thanksgiving Day through the Sunday immediately following Thanksgiving Day. (E) Other than properties where MLDP tags have been issued under the provisions of §65.29(c)(2), only licensed hunters 16 years of age or younger may hunt deer during the seasons established by this paragraph, and any lawful means may be used. (F) The stamp requirement of Parks and Wildlife Code, Chapter 43, Subchapter I, does not apply during the seasons established by this
	Crane, Crockett, Crosby, Culberson, Dallam, Dawson, Deaf Smith, Dickens, Donley, Ector, El Paso, Fisher, Floyd, Foard, Gaines, Garza, Gray, Hale, Hall, Hansford, Hardeman, Hartley, Hemphill, Hockley, Hudspeth, Hutchinson, Jeff Davis, Kent, King, Knox, Lamb, Lip-scomb, Loving, Lubbock, Lynn, Martin, Midland, Moore, Motley, Ochiltree, Oldham, Parmer, Potter, Presidio, Randall, Reagan, Reeves, Roberts, Scurry, Sherman, Stonewall, Swisher, Terry, Upton, Val Verde, Ward, Wheeler, Winkler, and Yoakum counties: (i

	and §190.4, as proposed in the June 3, 2022, issue of the Texas Register. Reasoned Justification for the Adoption of the Amendments The BRB adopted updates and clarifications to its administrative code rules in Texas Administrative Code Chapter 190 relating to the BRB's administration of the state's Private Activity Bond (PAB) program. An overview of the changes adopted for Texas Administrative Code, Title 34, Part 9, Chapter 190 is as follows: Provide applicants with further clarification on the appropriat
	and §190.4, as proposed in the June 3, 2022, issue of the Texas Register. Reasoned Justification for the Adoption of the Amendments The BRB adopted updates and clarifications to its administrative code rules in Texas Administrative Code Chapter 190 relating to the BRB's administration of the state's Private Activity Bond (PAB) program. An overview of the changes adopted for Texas Administrative Code, Title 34, Part 9, Chapter 190 is as follows: Provide applicants with further clarification on the appropriat
	and §190.4, as proposed in the June 3, 2022, issue of the Texas Register. Reasoned Justification for the Adoption of the Amendments The BRB adopted updates and clarifications to its administrative code rules in Texas Administrative Code Chapter 190 relating to the BRB's administration of the state's Private Activity Bond (PAB) program. An overview of the changes adopted for Texas Administrative Code, Title 34, Part 9, Chapter 190 is as follows: Provide applicants with further clarification on the appropriat
	come Housing Tax Credit application with TDHCA as suggested since §1372.0321(b) mandates that the evidence in question be provided before reserving a portion of the state ceiling for a first or second priority residential rental project. Public Comments by Jean Latsha from Pedcor Investments, LLC COMMENT Mrs. Latsha requested clarification relating to the use of the American Community Survey data referenced under §190.2(d)(6), stating that if BRB is contemplating that this requirement would be applicable to
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	tus based on the requirements set forth in §1372.0321(a)(4). In order for residential rental applicants to include the correspond-ing area median family income data from HUD for Priority 1D qualification on their lottery application submitted between Oc-tober 5th-20th of the year preceding the program year, BRB de-cided to set a specific reference date prior to the lottery submis-sion period in which the data sets would need to be most recent so as to have all lottery applications reference the same data se
	to be used for the 2023 Program Year applications which may start being submitted on October 5, 2022. Public Comments by Braxton Parsons from Hilltop Securities, Inc. COMMENT Mr. Parsons commented that the goal of §190.2(d)(6) appears to be the receipt of uniform and accurate data throughout the multifamily (MF) applications. However, the timing structure of the PAB program and local approvals required prior to applica-tion don't align with an October 1 date for data used. Since the application date for lot
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	(ACS 5-year estimates) would have been released in April 2022 and December 2021, respectively, according to the correspond-ing data release schedules of HUD and the US Census Bureau. On rare occasions, certain extenuating circumstances may delay the data releases from their original schedules; however, the Oc-tober 1 data reference date shall still be in effect. For instance, the US Census Bureau data (ACS 5-year estimates) which was scheduled to be released in December 2021 was delayed due to "pandemic-rel
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	its administration of the PAB program. They are also adopted un-der Texas Government Code § 1372.006, which authorizes the BRB to require fees, and Texas Government Code § 1372.0321, which authorizes the BRB to prioritize reservations among is-suers of qualified residential rental project issues. The statutory basis that authorizes BRB to designate an unencumbered state ceiling to an issuer is Texas Government Code § 1372.073. No other statute, articles, or codes are affected by the adopted rule amendments.
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