
TITLE 1. ADMINISTRATION 

PART 3. OFFICE OF THE ATTORNEY 
GENERAL 

CHAPTER 52. ADMINISTRATION 
SUBCHAPTER A. GENERAL PROVISIONS 
The Office of the Attorney General (OAG) proposes adding new 
§52.2 which will address the new Family Leave Pool program. 
The creation of the Family Leave Pool will provide eligible state 
employees more flexibility in bonding with and caring for children 
during a child's first year following birth, adoption, or foster place-
ment as well as assist employees who are caring for a seriously 
ill family member of the employee. In addition, to implementing 
the new Family Leave Pool, the OAG proposes reorganizing the 
sections in Chapter 52, Subchapter A (General Provisions) to 
implement a more logical order for the chapter's rules. 
EXPLANATION AND JUSTIFICATION OF RULES 

The Legislature, in the 87th Regular Session (2021), added 
subchapter A-1 to Texas Government Code Chapter 661 (H.B. 
2063), which requires state agencies to establish a Family 
Leave Pool program. Specifically, the law states that the "gov-
erning body of the state agency shall adopt rules and prescribe 
procedures relating to the operation of the agency family leave 
pool." Tex. Gov't Code §661.022(c). The program provides 
leave for state employees for family-care needs that do not 
necessarily fall under the existing Sick Leave Pool or the federal 
Family and Medical Leave Act of 1993. 
Generally, the Family Leave Pool authorizes any state employee 
to contribute one or more days of the employee's accrued sick 
or vacation leave for use by another state employee. Any state 
employee may also apply to the pool administrator to withdraw 
time from the Family Leave Pool. Proposed §52.2 will implement 
this program. Specifically, the proposed rules will designate the 
pool administrator, authorize the administrator to recommend a 
policy for approval by the First Assistant Attorney General, and 
require that the program operate in compliance with Texas Gov-
ernment Code, Chapter 661. 
In addition, the OAG proposes reorganizing Chapter 52 of the 
Texas Administrative Code, Title 1, Part 3. Current §52.2 (Em-
ployee Education and Training) will be repealed and replaced 
with new §52.2 (Family Leave Pool). In addition, repealed §52.2 
(Employee Education and Training) will become new §52.3 
(Employee Education and Training). This reorganization will put 
Chapter 52's provisions in a more logical format as the proposed 
new §52.2 (Family Leave Pool) is similar to §52.1 (Sick Leave 
Pool). 
SECTION-BY-SECTION SUMMARY 

Proposed new §52.2 addresses the Family Leave Pool adminis-
tration and requirements. This proposed section is nearly iden-
tical to §52.1, which addresses the Sick Leave Pool. Similar 
to the Sick Leave Pool, the statutory provisions for the Family 
Leave Pool require that a state agency establish the program 
and designate the Director of Human Resources as the pool ad-
ministrator. Operation of the pool will be consistent with Chapter 
661 of the Texas Government Code. 
Proposed §52.3 addresses employee education and training. 
This proposed new section is identical to current §52.2. Under 
this section, the agency may use state funds to provide edu-
cation and training for its employees relating to the employees' 
position and its benefits to the agency. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS 

Henry De La Garza, Division Chief for Human Resources, has 
determined that for the first five-year period the proposed rules 
are in effect, enforcing or administering the rules does not have 
foreseeable implications relating to cost or revenues of the state 
or local governments. 
Should a large number of donations or a significant amount of 
leave be donated to the Family Leave Pool, there may be costs 
to the OAG for additional resources, such as human capital 
and updated software, which may be necessary to address 
the administrative challenges stemming from the potential 
tax implications to both donating and receiving employees. 
This increase in needed resources would result from possi-
ble tax implications that may arise, as briefed by the Texas 
Comptroller's Office (https://fmx.cpa.texas.gov/fmx/payper/fam-
ily_leave/a049_all.php). Specifically, certain donations to the 
Family Leave Pool may be considered taxable income and 
subject to withholding and other requirements. But at this time, 
there is no way for the OAG to estimate the amount of leave 
that will be donated to the Family Leave Pool; thus, the OAG is 
unable to estimate any associated state government costs. 
PUBLIC BENEFIT AND COST NOTE 

Mr. De La Garza has determined that for the first five-year period 
the proposed rules are in effect, the public will benefit by hav-
ing flexibility in bonding with and caring for children during the 
child's first year following birth, adoption, or foster placement; 
and caring for a seriously ill family member or themselves, in-
cluding pandemic-related illnesses or complications caused by 
a pandemic. Even though this program is only available for state 
employees, all persons, children or otherwise, who are impacted 
by the Family Leave Pool, will benefit from the Pool by receiving 
additional care from the state-employee family member. 
Mr. De La Garza has also determined that for each year of 
the first five-year period the proposed rules are in effect, there 
are potential economic costs to persons who are required 
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to comply with the proposed rules. As briefed by the Texas 
Comptroller's Office (https://fmx.cpa.texas.gov/fmx/payper/fam-
ily_leave/a049_all.php), an employee that donates leave to the 
Family Leave Pool may incur costs via increased taxes. The 
costs will vary for each donating employee and will be impacted 
by factors including the amount of leave donated as well as the 
type. For these reasons, the OAG is unable to estimate any 
potential public costs at this time. 
IMPACT ON LOCAL EMPLOYMENT OR ECONOMY 

The Human Resources Division has determined that the pro-
posed rules do not have an impact on local employment or 
economies because the proposed rules impact state agencies 
and their employees only. Therefore, no local employment or 
economy impact statement is required under Tex. Gov't Code 
§2001.022. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES 

The Human Resources Division has determined that for each 
year of the first five-year period the proposed rules are in effect, 
there will be no foreseeable adverse fiscal impact on small busi-
ness, micro-businesses, or rural communities as a result of the 
proposed rules. The proposed rules only impact state agencies 
under Texas Government Code, Chapter 661. Therefore, Texas 
Government Code Chapter 2006 does not apply. 
Since the proposed rules will have no adverse economic effect 
on small businesses, micro-businesses, or rural communities, 
preparation of an Economic Impact Statement and a Regulatory 
Flexibility Analysis, as detailed under Texas Government Code 
§2006.002, is not required. 
TAKINGS IMPACT ASSESSMENT 

The OAG has determined that no private real property interests 
are affected by the proposed rules, and the proposed rules do 
not restrict, limit, or impose a burden on an owner's rights to the 
owner's private real property that would otherwise exist in the 
absence of government action. As a result, the proposed rules 
do not constitute a taking or require a takings impact assessment 
under Texas Government Code §2007.043. 
GOVERNMENT GROWTH IMPACT STATEMENT 

In compliance with Texas Government Code §2001.0221, the 
agency has prepared a government growth impact statement. 
During the first five years the proposed rules are in effect, the 
proposed rules: 
- will create a government program; 
- will not require the creation or elimination of employee posi-
tions, however, if there are a large number of donations, as dis-
cussed in the fiscal note, additional employee positions may be 
required; 
- will not require an increase or decrease in future legislative ap-
propriations to the agency, however, if there are a large number 
of donations, as discussed in the fiscal note, additional appropri-
ations may be required; 
- will not lead to an increase or decrease in fees paid to a state 
agency; 
- will create a new regulation; 

- will repeal an existing regulation; 
- will not result in an increase or decrease in the number of indi-
viduals subject to the rule; and 

- will not positively or adversely affect the state's economy. 
REQUEST FOR PUBLIC COMMENT 

Written comments on the proposed rules may be submitted elec-
tronically to the OAG's Human Resources Division by email to 
HR-Help@oag.texas.gov or by mail to Human Resources Divi-
sion, Office of the Attorney General, P.O. Box 12548, Austin, 
Texas 78711-2548. The OAG will consider any written com-
ments on the proposal that are received by the OAG no later 
than 5:00 p.m., central time, on Monday, August 29, 2022. 
To request a public hearing on the proposal, submit a re-
quest before the end of the comment period by email to 
HR-Help@oag.texas.gov or by mail to Human Resources Divi-
sion, Attn. Director of Human Resources, Office of the Attorney 
General, P.O. Box 12548, Austin, Texas 78711-2548. 

1 TAC §52.2 

STATUTORY AUTHORITY. 1 TAC §52.2 proposed repeal is pur-
suant to Texas Government Code §661.022, which directs the 
OAG to adopt rules and prescribe procedures relating to the op-
eration of the agency's Family Leave Pool. 
CROSS-REFERENCE TO STATUTE. No other regulations or 
statutes are affected by this proposed change. 
§52.2. Employee Education and Training. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 15, 2022. 
TRD-202202687 
Austin Kinghorn 
General Counsel 
Office of the Attorney General 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 463-2100 

1 TAC §52.2, §52.3 

STATUTORY AUTHORITY. New 1 TAC §52.2 and §52.3 are pro-
posed pursuant to Texas Government Code §661.022, which di-
rects the OAG to adopt rules and prescribe procedures relating 
to the operation of the agency Family Leave Pool. 
CROSS-REFERENCE TO STATUTE. No other regulations or 
statutes are affected by this proposed change. 
§52.2. Family Leave Pool. 

A family leave pool is established to allow eligible employees to apply 
for leave time to bond with and care for children during a child's first 
year following birth, adoption, or foster placement; and caring for a se-
riously ill family member or the employee, including pandemic-related 
illnesses or complications caused by a pandemic. 

(1) The Office of the Attorney General's Human Resources 
Director is designated as the pool administrator. 
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(2) The pool administrator will recommend a policy, oper-
ating procedures, and forms for the administration of this section for 
approval by the First Assistant Attorney General. 

(3) Operation of the pool shall be consistent with Texas 
Government Code, Chapter 661. 

§52.3. Employee Education and Training. 
(a) The agency may use state funds to provide education and 

training for its employees in accordance with the State Employees 
Training Act (Texas Government Code, §§656.041-656.104). 

(b) The education or training shall be related to the employee's 
current position or prospective job duties within the agency. 

(c) When an employee seeks reimbursement for a training or 
education program offered by an institution of higher education or pri-
vate or independent institution of higher education, the agency shall 
only reimburse the tuition expenses for a program course successfully 
completed by an employee at an accredited institution of higher edu-
cation. 

(d) The agency's education and training program benefits both 
the agency and the employees participating by: 

(1) preparing for technological and legal developments; 

(2) increasing work capabilities; 

(3) increasing the number of qualified employees in areas 
for which the agency has difficulty in recruiting and retaining employ-
ees; and 

(4) increasing the competence of agency employees. 

(e) Agency employees may be required to complete an educa-
tion or training program related to the employee's duties or prospective 
duties as a condition of employment. 

(f) Participation in an education or training program requires 
the appropriate level of approval prior to participation and is subject to 
the availability of funds within the agency's budget. 

(g) Reimbursement for completing program courses offered 
by institutions of higher education, such as those credited towards a 
degree, requires the approval of the First Assistant Attorney General. 

(h) The employee education and training program for the 
agency may include: 

(1) mandatory agency-sponsored training required for all 
employees; 

(2) education relating to technical or professional certifica-
tions and licenses; 

(3) education and training relating to the promotion of em-
ployee development; 

(4) employee-funded external education; 

(5) agency-funded external education, including continu-
ing legal education, online courses, and courses not credited towards a 
degree; and 

(6) other agency-sponsored education and training deter-
mined by the agency to fulfill the purposes of the State Employees 
Training Act. 

(i) The Office of the Attorney General's Human Resources Di-
rector is designated as the administrator of the agency's education and 
training program. 

(j) The administrator or administrator's designee shall develop 
policies for administering each of the components of the employee ed-

ucation and training program. These policies shall provide clear and 
objective guidelines and shall include, at a minimum, the following: 

(1) eligibility requirements for participation; 

(2) approval procedures for participation; and 

(3) obligations of program participants. 

(k) Approval to participate in any portion of the agency's edu-
cation and training program shall not in any way affect an employee's 
at-will status or constitute a guarantee or indication of continued em-
ployment, nor shall it constitute a guarantee or indication of future em-
ployment in a current or prospective position. 

(l) Permission to participate in any education and training pro-
gram may be withdrawn if the agency determines, in its sole discretion, 
that participation would negatively impact the employee's job duties or 
performance. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 15, 2022. 
TRD-202202688 
Austin Kinghorn 
General Counsel 
Office of the Attorney General 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 463-2100 

TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 1. GENERAL PROCEDURES 
SUBCHAPTER E. ADVISORY COMMITTEES 
4 TAC §§1.201, 1.202, 1.204, 1.210, 1.212 

The Texas Department of Agriculture (Department) proposes 
the repeal of 4 Texas Administrative Code, Chapter 1, Subchap-
ter E, §1.201, concerning Citrus Budwood Advisory Council; 
§1.202, concerning Pest Management Zone Administrative 
Committees; §1.204, concerning Boll Weevil Foundation Rules 
Advisory Committee; §1.210, concerning Healthy Students = 
Healthy Families Advisory Committee, and §1.212, concerning 
Texas Bioenergy Policy Council and Committee. 
The Department proposes the repeal of §1.201 because Section 
19.005 of the Texas Agriculture Code provides for the composi-
tion, responsibilities, and oversight of the Citrus Budwood Ad-
visory Council (Council). In addition, Senate Bill No. 703 (S.B. 
703), 87th Legislature, Regular Session, 2021 amended Section 
19.005 to exempt the Council from the duration requirements of 
Chapter 2110, Texas Government Code. 
S.B. 703 repealed Section 74.003(d) of the Texas Agriculture 
Code related to administrative committees for cotton pest man-
agement zones, which necessitates the repeal of corresponding 
rules. 
S.B. 703 also repealed Section 74.120(d) of the Texas Agricul-
ture Code related to an advisory committee to assist the com-
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missioner of agriculture in the development of rules to protect 
individuals, livestock, wildlife, and honeybee colonies on any 
premises in an eradication zone on which cotton plants are be-
ing grown that have been or are being treated to eradicate the 
boll weevil or the pink bollworm, which necessitates the repeal 
of corresponding rules. 
The Department further proposes the repeal of §1.210 related 
to the Healthy Students = Healthy Families Advisory Committee 
due to a determination that a business necessity no longer exists 
to support this committee's continuation. 
Section 3 of Senate Bill No. 1731, 85th Legislature, Regular 
Session, 2017 abolished the Texas Bioenergy Policy Council and 
the Texas Bioenergy Research Committee, which necessitates 
the repeal of corresponding rules. 
LOCAL EMPLOYMENT IMPACT STATEMENT: The Department 
has determined that the proposed repeals will not affect a local 
economy, so the Department is not required to prepare a local 
employment impact statement under Texas Government Code, 
§2001.022. 
GOVERNMENT GROWTH IMPACT STATEMENT: Pursuant to 
Texas Government Code, §2001.0221, the Department provides 
the following Government Growth Impact Statement for the pro-
posed repeals. For each year of the first five years the proposed 
repeals will be in effect, the Department has determined the fol-
lowing: 
1. the proposed repeals do not create or eliminate a government 
program; 
2. implementation of the proposed repeals does not require the 
creation or elimination of employee positions; 
3. implementation of the proposed repeals does not require an 
increase or decrease in future legislative appropriations to the 
Department; 
4. the proposed repeals do not require an increase or decrease 
in fees paid to the Department; 
5. the proposed repeals do not create a new regulation; 
6. the proposed repeals will repeal an existing regulation; 
7. the proposed repeals do not increase or decrease the number 
of individuals subject to the rule's applicability; and 

8. the proposed repeals do not positively or adversely affect this 
state's economy. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT: Su-
san Maldonado, Lead Deputy General Counsel, has determined 
that for each year of the first five years the proposed repeals are 
in effect, enforcing or administering the proposed repeals does 
not have foreseeable implications relating to costs or revenues 
of state or local governments. 
PUBLIC BENEFITS AND PROBABLE ECONOMIC COST: Ms. 
Maldonado has determined that for each year of the first five-
year period the proposed repeals are in effect, the public benefit 
will be the elimination of rules that will no longer be administered 
by the Department. Ms. Maldonado has also determined that 
for each year of the first five-year period the proposed repeals 
are in effect, there will be no cost to persons who are required to 
comply with the proposed repeals. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES: The Department has 
determined there will be no adverse economic effect on small 

businesses, micro-businesses, or rural communities as a result 
of the proposed repeals, therefore preparation of an economic 
impact statement and a regulatory flexibility analysis, as detailed 
under Texas Government Code, §2006.002, is not required. 
Comments on the proposed repeals may be submitted to Skyler 
Shafer, Assistant General Counsel, P.O. Box 12847, Austin, 
Texas 78711, or by email to skyler.shafer@texasagriculture.gov. 
The deadline for comments is 30 days after publication in the 
Texas Register. 

The repeals are proposed under Section 12.016 of the Texas 
Agriculture Code, which provides that the Department may adopt 
rules as necessary for the administration of its powers and duties 
under the Code. 
Chapters 12, 19 and 74, Texas Agriculture Code are affected by 
the proposed repeals. 
§1.201. Citrus Budwood Advisory Council. 
§1.202. Pest Management Zone Administrative Committees. 
§1.204. Boll Weevil Foundation Rules Advisory Committee. 
§1.210. Healthy Students = Healthy Families Advisory Committee. 
§1.212. Texas Bioenergy Policy Council and Committee. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202674 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 936-9360 

TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 

CHAPTER 10. UNIFORM MULTIFAMILY 
RULES 
SUBCHAPTER F. COMPLIANCE 
MONITORING 
10 TAC §§10.601, 10.602, 10.604, 10.607 - 10.616, 10.618, 
10.619, 10.621 - 10.625 

The Texas Department of Housing and Community Affairs 
(the "Department") proposes amendments to the following 
rules in Chapter 10, Uniform Multifamily Rules, Subchapter F, 
Compliance Monitoring: §10.601, concerning Compliance Mon-
itoring Objectives; §10.602, concerning Notice to Owners and 
Corrective Action Periods; §10.604, concerning Options for Re-
view; §10.607, concerning Reporting Requirements; §10.608, 
concerning Record Keeping Requirements; §10.609, concern-
ing Notices to the Department; §10.610, concerning Written 
Policies and Procedures; §10.611, concerning Determination, 
Documentation and Certification of Annual Income; §10.612, 
concerning Tenant File Requirements; §10.613, concerning 
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Lease Requirements; §10.614, concerning Utility Allowances; 
§10.615, concerning Elections under IRC §42 and Additional 
Income and Rent Restrictions for HTC, Exchange, and TCAP 
Developments; §10.616, concerning Household Unit Transfer 
Requirements for All Programs; §10.618, concerning Onsite 
Monitoring; §10.619, concerning Monitoring for Social Services; 
§10.621, concerning Property Condition Standards; §10.622, 
concerning Special Rules Regarding Rents and Rent Limit Vio-
lations; §10.623, concerning Monitoring Procedures for Housing 
Tax Credit Properties After the Compliance Period; §10.624, 
concerning Compliance Requirements for Developments with 
811 PRA Units; and §10.625, concerning Events of Noncom-
pliance. The amendments include HOME-ARP rental program 
requirements within numerous section of the rule; deletion of 
unnecessary requirements from the rule, simplification of lan-
guage when an owner may change a household's income/rent 
designation, and addition of new notification requirements 
regarding rent increases, when a Development's LURA term 
is expiring and when the PHA utility allowance requirement 
becomes effective. Additionally, the new rule codifies corrective 
action requirements for Casualty Loss and Exigent Health and 
Safety issues. 
Tex. Gov't Code §2001.0045(b) does not apply to the rule pro-
posed for action because it was determined that no costs are 
associated with this action, and therefore no costs warrant be-
ing offset. 
The Department has analyzed this proposed rulemaking and the 
analysis is described below for each category of analysis per-
formed. 
a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221. 
1. Mr. Bobby Wilkinson, Executive Director, has determined 
that, for the first five years the proposed rule action would be 
in effect, the proposed actions do not create or eliminate a gov-
ernment program, but relate to changes to an existing activity, 
compliance monitoring. 
2. The proposed rule action does not require a change in work 
that would require the creation of new employee positions, nor 
are the proposed actions significant enough to reduce workload 
to a degree that any existing employee positions are eliminated. 
3. The proposed rule action does not require additional future 
legislative appropriations. 
4. The proposed rule action does not result in an increase in 
fees paid to the Department or in a substantial decrease in fees 
paid to the Department. 
5. The proposed rule action is not creating a new regulation. 
6. The proposed rule action will not repeal an existing regulation. 
7. The proposed rule action will not increase or decrease the 
number of individuals subject to the rule's applicability. 
8. The proposed rule action will not negatively or positively affect 
this state's economy. 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE 
§2006.002. 
1. The Department has evaluated this rule action and deter-
mined that none of the adverse effect strategies outlined in Tex. 
Gov't Code §2006.002(b) are applicable. 

2. This rule relates to the procedures for the handling of compli-
ance monitoring activities of multifamily developments awarded 
funds through various Department programs. Other than, in the 
case of a small or micro-business that is an owner or a party 
to one of the Department's properties, no small or micro-busi-
nesses are subject to the rule. If a small or micro-business is 
such an owner or participant, the proposed rule provides for 
more clear, transparent processes and does not result in a neg-
ative impact for those small or micro-businesses. There are not 
likely to be any rural communities subject to the proposed rule 
because this rule is applicable only to the owners or operators 
of properties in the Department's portfolio, not municipalities. 
3. The Department has determined that because this rule relates 
only to the process in use for compliance monitoring activities of 
the Department's portfolio, there will be no economic effect on 
small or micro-businesses or rural communities. 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. 
GOV'T CODE §2007.043. The proposed rule action does not 
contemplate nor authorize a taking by the Department, therefore 
no Takings Impact Assessment is required. 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED 
BY TEX. GOV'T CODE §2001.024(a)(6). 
The Department has evaluated the proposed rule action as to its 
possible effects on local economies and has determined that for 
the first five years the proposed actions are in effect, there will 
be no economic effect on local employment, therefore, no local 
employment impact statement is required to be prepared for the 
rule. 
Texas Gov't Code §2001.022(a) states that this "impact state-
ment must describe in detail the probable effect of the rule on 
employment in each geographic region affected by this rule..." 
Considering that no impact is expected on a statewide basis, 
there are also no "probable" effects of the new rule on particular 
geographic regions. 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T 
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for 
each year of the first five years the proposed rule action is in 
effect, the public benefit anticipated as a result of the action will 
be a clearer and more germane rule. There will not be economic 
costs to individuals required to comply with the repealed section. 
f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 
§2001.024(a)(4). Mr. Wilkinson also has determined that for 
each year of the first five years the proposed rule action is 
in effect, enforcing or administering the proposed rule action 
does not have any foreseeable implications related to costs or 
revenues of the state or local governments. 
REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held from July 29, 2022, to August 29, 2022, to re-
ceive input on the proposed rule action. Written comments may 
be submitted to the Texas Department of Housing and Commu-
nity Affairs, Attn: Wendy Quackenbush, Compliance Monitor-
ing Rule Comments, P.O. Box 13941, Austin, Texas 78711-3941 
or email to wendy.quackenbush@tdhca.state.tx.us. ALL COM-
MENTS MUST BE RECEIVED BY 5:00 P.M. Austin local time 
August 22, 2022. 
STATUTORY AUTHORITY. The proposed rule action is made 
pursuant to Tex. Gov't Code §2306.053, which authorizes the 
Department to adopt rules. 
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Except as described herein the proposed rule action affects no 
other code, article, or statute. 
§10.601. Compliance Monitoring Objectives and Applicability. 

(a) The objectives of the Department in performing regular 
monitoring of affordable rental housing are: 

(1) To provide for monitoring that meets applicable re-
quirements of: 

(A) The U.S. Department of Housing and Urban Devel-
opment (HUD); 

(B) The U.S. Department of the Treasury (Treasury); 

(C) The Internal Revenue Service (the IRS); and 

(D) Applicable state laws and rules; 

(2) To enable the Department to report information to 
HUD, Treasury, the IRS, and the Governing Board, as required, 
regarding the condition and operations of such developments; 

(3) To enable the Department to communicate with respon-
sible persons regarding the condition and operation of their develop-
ments and understand clearly, with a documented record, how they are 
performing in meeting their obligations; 

(4) To identify matters of noncompliance so that they can 
be appropriately addressed and to assist in targeting issues that may 
require compliance assistance education; 

(5) To ensure that responsible persons understand the com-
pliance status of their developments and the implications of such status; 

(6) To articulate and communicate clear standards to pro-
mote the maintenance and operation of such developments in a manner 
that meets the high standards of the Department's affordable rental pro-
grams; and 

(7) To provide a transparent system whereby all interested 
parties, including residents, community organizations, local govern-
mental entities, and the affordable housing industry, may find account-
ability, consistency, and an awareness of the high quality standards of 
affordable housing in the State of Texas. 

(b) This subchapter applies to the monitoring of affordable 
rental housing under the programs described in paragraphs (1) - (11) 
[10] of this subsection: 

(1) The Housing Tax Credit Program (HTC); 

(2) The HOME Investment Partnerships Program 
(HOME); 

(3) The Tax Exempt Bond Program (Bond); 

(4) The Texas Housing Trust Fund Program (HTF, [or] 
SHTF, or THTF); 

(5) The Tax Credit Assistance Program (TCAP); 

(6) The Tax Credit Exchange Program (Exchange); 

(7) The Neighborhood Stabilization Program (NSP); 

(8) Section 811 Project Rental Assistance (811 PRA or 
811) Program; 

(9) Tax Credit Assistance Program Repayment Funds 
(TCAP RF); [and] 

(10) The National Housing Trust Fund (NHTF); and[.] 

(11) HOME American Rescue Plan (HOME-ARP). 

(c) Monitoring activity evaluates the physical condition of the 
Developments and whether they are being operated in documented 
compliance with program requirements. 

(d) The results of the Department's monitoring activities will 
be documented and, communicated to the owner in writing within 90 
days of the monitoring visit. 

(e) The Department may contract with an independent third 
party to monitor a Development during its construction or rehabilitation 
and during its operation for compliance with any conditions imposed by 
the Department in connection with the award of any Department funds, 
including allocations of housing tax credits, and appropriate state and 
federal laws, rules, regulations, orders, and other applicable legal re-
quirements. 

(f) The capitalized terms or phrases used herein are defined in 
this title. Any other capitalized terms in this subchapter shall have the 
meaning as defined in Tex. Gov't Code Chapter 2306, Internal Rev-
enue Code (the Code) §42, the HOME Final Rule, and other federal or 
Department rules, as applicable. Defined terms, when not capitalized, 
are to be read in context and construed according to common usage. 

§10.602. Notice to Owners and Corrective Action Periods. 
(a) The Department will provide written notice to the Owner if 

the Department does not receive the Annual Owner Compliance Report 
(AOCR) timely or if the Department discovers through monitoring, 
audit, inspection, review, or any other manner that the Development is 
not in compliance with the provisions of the LURA, deed restrictions, 
application for funding, conditions imposed by the Department, this 
subchapter, or other program rules and regulations, including but not 
limited to §42 of the Internal Revenue Code. 

(b) For a violation other than a violation that poses an immi-
nent hazard or threat to health and safety, the notice will specify a 30 
day Corrective Action Period for noncompliance related to the AOCR, 
and a 90 day Corrective Action Period for other violations. During 
the Corrective Action Period, the Owner has the opportunity to show 
that either the Development was never in noncompliance or that the 
Event of Noncompliance has been corrected. Documentation of cor-
rection must be received during the Corrective Action Period for an 
event to be considered corrected during the Corrective Action Period. 
The Department may extend the Corrective Action Period for up to six 
months from the date of the notice to the Development Owner only if 
there is good cause for granting an extension and the Owner requests 
an extension during the original 90 day Corrective Action Period, and 
the request would not cause the Department or the Owner to miss a 
federal deadline. Requests for an extension may be submitted to: com-
pliance.extensionrequest@tdhca.state.tx.us. If an Owner submits evi-
dence of corrective action during the Corrective Action Period that ad-
dresses each finding, but does not fully address all findings, the Depart-
ment will give the Owner written notice and an additional 10 calendar 
day period to submit evidence of full corrective action. References in 
this subchapter to the Corrective Action Period include this additional 
10 calendar day period. 

(c) If any communication to the Owner under this section is re-
turned to the Department as refused, unclaimed, or undeliverable, the 
Development may be considered not in compliance without further no-
tice to the Owner. The Owner is responsible for providing the Depart-
ment with current contact information, including address(es) (physical 
and electronic) and phone number(s). The Owner must also provide 
current contact information to the Department as required by §1.22 of 
this title (relating to Providing Contact Information to the Department), 
and ensure that such information is at all times current and correct. 

(d) [Treasury Regulations require the] The Department will 
[to] notify [Housing Tax Credit] Owners of upcoming reviews and in-
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stances of noncompliance. The Department will rely solely on the in-
formation supplied by the Owner in the Department's web-based Com-
pliance Monitoring and Tracking System (CMTS) to meet this require-
ment. It is the Owner's sole responsibility to ensure at all times that 
such information is current, accurate, and complete. Correspondence 
sent to the email or physical address shown in CMTS will be deemed 
delivered to the Owner. Correspondence from the Department may 
be directly uploaded to the property's CMTS account using the secure 
electronic document attachment system. Once uploaded, notification 
of the attachment will be sent electronically to the email address listed 
in CMTS. The Department is not required to send a paper copy, and if 
it does so it does as a voluntary and non-precedential courtesy only. 

(e) Unless otherwise required by law or regulation, Events of 
Noncompliance will not be reported to the IRS, referred for enforce-
ment action, considered as cause for possible debarment, or reported 
in an applicant's compliance history or Previous Participation Review, 
until after the end of the Corrective Action Period described in this sec-
tion. 

(f) Upon receipt of facially valid complaints the Department 
may contact the Owner and request submission of documents or writ-
ten explanations to address the issues raised by the complainant. The 
deadline to respond to the issue will be specific to the matter. Whenever 
possible and not otherwise prohibited or limited by law, regulation, or 
court order, the complaint received by the Department will be provided 
along with the request for documents or Owner response. 

§10.604. Options for Review. 

[(a) If, during the Corrective Action Period, an Owner supplies 
evidence of continual compliance, the issue of noncompliance will be 
dropped, and no further action will be taken (e.g., for HTC properties, 
IRS Form 8823 will not be filed with the IRS).] 

(a) [(b)] If, following the submission of corrective action doc-
umentation, Compliance staff continues to find the Owner in noncom-
pliance, the Owner may request or initiate review of the matter using 
the following options, where applicable: 

(1) If the issue is related to the inclusion or exclusion of ten-
ant income, assets, or appropriate household size, the National Center 
for Housing Management (NCHM) can be contacted. In order to obtain 
guidance from NCHM, the requestor must have an active Certified Oc-
cupancy Specialist designation. If no representative of the owner has 
this designation, Department staff may make the request on the owner's 
behalf. 

(2) If the compliance matter is related to the Housing Tax 
Credit program, Owners may contact the IRS Program Analyst for 
guidance or request that Department staff contact the IRS for general 
guidance without identifying the taxpayer. The issue will be handled 
in accordance with the guidance received from the IRS. 

(3) If the compliance matter is related to the HOME, 
NHTF, [or] NSP, or HOME-ARP program, Owners may request that 
the Department contact the U.S. Department of Housing and Urban 
Development Texas Field Office for guidance. The issue will be han-
dled in accordance with guidance received from a HUD official with 
oversight responsibility, provided it is clear and can be corroborated 
(e.g., such guidance is provided in writing). 

(4) Owners may request Alternative Dispute Resolution 
(ADR). An Owner may send a proposal to the Department's Dispute 
Resolution Coordinator to initiate ADR pursuant to §1.17 of this title 
(relating to Alternative Dispute Resolution). Note that even if the 
Department and Owner are engaged in ADR, the Department must 
meet Treasury Regulation §1.42-5 and file IRS Form 8823 within 
45 days after the end of the Corrective Action Period. Therefore, it 

is possible that the Owner and Department may still be engaged in 
ADR when an IRS Form 8823 is filed. Should this happen, the form, 
including all Owner-supplied documentation, will be sent to the IRS 
with an explanation that the Owner disagrees with the Department's 
assessment and is pursuing ADR. Although the violation will be 
reported to the IRS within the required timeframes, it will not be 
considered part of an applicant's compliance history nor subject to 
administrative penalties pending the outcome of the ADR process. 

§10.607. Reporting Requirements. 
(a) The Department requires reports to be submitted electron-

ically through CMTS and in the format prescribed by the Department. 
The Electronic Compliance Reporting Filing Agreement and the 
Owner's Designation of Administrator of Accounts forms must be 
emailed to cmts.requests@tdhca.state.tx.us for: 

(1) 9% Housing Tax Credit Developments - no later than 
[the date prescribed in §10.402(g) of this chapter (relating to] the 10% 
Test [)]; 

(2) 4% Housing Tax Credit Developments - no later than 
[the date prescribed in §10.402(e) of this chapter (relating to] Post Bond 
Closing Documentation Requirements[)]; or 

(3) For all other rental Developments, no later than 
September 1st of the year following the award. 

(b) Each Development is required to submit an Annual 
Owner's Compliance Report (AOCR). Depending on the Develop-
ment, some or all of the Report must be submitted. The first AOCR 
is due the second year following the award in accordance with the 
deadlines set out in subsection (e) of this section. Example 607(1): A 
Development was allocated Housing Tax Credits in July 2019 [2015]. 
The first report is due April 30, 2021[2017], even if the Development 
has not yet commenced leasing activities. 

(c) The AOCR is comprised of four parts: 

(1) Part A "Owner's Certification of Program Compliance." 
All Owners must annually certify compliance with applicable program 
requirements. The AOCR Part A shall include answers to all questions 
required by the U. S. Department of the Treasury to be addressed, in-
cluding those required by Treasury Regulation 1.42-5(b)(1) or the ap-
plicable program rules; 

(2) Part B "Unit Status Report." All Developments must 
annually report and certify the information related to individual house-
hold income, rent, certification dates and other necessary data to ensure 
compliance with applicable program regulations. In addition, Owners 
are required to report on the race and ethnicity, family composition, 
age, use of rental assistance, disability status, and monthly rental pay-
ments of individuals and families applying for and receiving assistance 
or if the household elects not to disclose the information, such election; 

(3) Part C "Housing for Persons with Disabilities." The De-
partment is required to establish a system that requires Owners of state 
or federally assisted housing Developments with 20 or more housing 
Units to report information regarding housing Units designed for per-
sons with disabilities. The certified answers to the questions on Part C 
satisfy this requirement; and 

(4) Part D "Form 8703." Tax exempt bond properties 
funded by the Department must file Form 8703 each calendar year of 
the qualified project period. The form is due to the IRS by March 31 
after the close of the calendar year for which the certification is made. 
The Department requires Tax Exempt Bond Development Owners to 
submit a copy of the filed Form 8703 for the preceding calendar year. 

(d) The Owner is required to report certain financial informa-
tion to the Department electronically through CMTS. If supplemen-
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tal information is required, it must be uploaded to the Development's 
CMTS account. 

[(1)] "Annual Owner's Financial Certification" (formerly 
Part D of the AOCR). Developments funded by the Department must 
annually provide and certify to the data requested in the Annual 
Owner's Financial Certification (AOFC).] 

[(2) Developments funded with Exchange or TCAP must 
also submit a "Quarterly Owner's Financial Certification" and these 
must be submitted in January, April, July, and October on the 15th busi-
ness day of the month.] 

(e) Parts A, B, C, and D of the AOCR and the AOFC [Annual 
Owner's Financial Certification] must be provided to the Department no 
later than April 30th of each year, reporting data current as of December 
31st of the previous year (the reporting year). 

(f) Periodic Unit Status Reports. All Developments must sub-
mit a Quarterly Unit Status Report to the Department through the Com-
pliance Monitoring and Tracking System. Quarterly reports are due in 
January, April, July, and October on the 10th day of the month. The re-
port must report occupancy as of the last day of the previous month for 
the reporting period. For example, the report due October 10th should 
report occupancy as of September 30th of the preceding month. The 
first quarterly report is due on the first quarterly reporting date after 
leasing activity commences. Failure to report occupancy timely will 
result in a finding of noncompliance. 

(g) Owners are encouraged to continuously maintain current 
resident data in the Department's CMTS. Under certain circumstances, 
such as in the event of a natural disaster, the Department may alter 
the reporting schedule and require all Developments to provide current 
occupancy data through CMTS. 

(h) All rental Developments funded or administered by the De-
partment will be required to submit an accurate [a current up-to-date ] 
Unit Status Report prior to a monitoring review and/or a physical in-
spection [an onsite visit]. 

(i) Housing Tax Credit Developments must submit IRS 
Form(s) 8609 with Part II complete through CMTS by the end of the 
first year of the credit period. If an owner elects to group buildings 
together into one or more multiple building projects, the owner must 
attach a statement identifying the buildings within the project. 

(j) Within six (6) months but at least 90 days prior to the end 
of the Affordability Period and/or the end of the Land Use Restric-
tion Term, the Owner must provide written notice to the current ten-
ants and applicants. If the Development Owner has been approved 
for new funding, through the Department, and/or awarded new cred-
its such notice is not required. The Notice must contain the following: 
proposed new rents, any rehabilitation plans and information on how 
to access the Departments Vacancy Clearinghouse to locate other af-
fordable housing options. 

§10.608. Recordkeeping [Record Keeping] Requirements. 

(a) Development Owners must comply with program record-
keeping requirements. Records must include sufficient information to 
comply with the reporting requirements of §10.607 of this chapter (re-
lating to Reporting Requirements) and any additional programmatic 
requirements. HTC Development Owners must retain records suffi-
cient to comply with the reporting requirements of Treasury Regula-
tion 1.42-5(b)(1). Records must be kept for each qualified Low-In-
come Unit and building in the Development, commencing with lease 
up activities and continuing on a monthly basis until the end of the Af-
fordability Period. 

(b) Each Development that is administered by the Department 
must retain records as required by the specific funding program rules 
and regulations and executed contracts or Land Use Restriction Agree-
ments. In general, retention schedules include, but are not limited to, 
the provision of subsections (c) - (g) of this section. 

(c) HTC records must be retained for at least six years after 
the due date (with extensions) for filing the federal income tax return 
for that year; however, the records for the first year of the Credit Pe-
riod must be retained for at least six years beyond the due date (with 
extensions) for filing the federal income tax return for the last year of 
the Compliance Period of the building (§1.42-5(b)(2) of the Code). 

(d) Retention of records for [NHTF,] TCAP-RF, HOME, and 
HOME-ARP rental Developments must comply with the provisions of 
24 CFR §92.508(c) [and 24 CFR §93.407(b)], which generally require 
retention of rental housing records for five years after the Affordability 
Period terminates. HOME-ARP rental Developments must also com-
ply with HUD CPD Notice 21-10. 

(e) Retention of records for NHTF must comply with the pro-
visions of 24 CFR §93.407(b), which generally require retention of 
rental housing records for five years after the Affordability Period ter-
minates. 

(f) [(e)] Retention of records for NSP rental Developments 
must comply with the provisions of 24 CFR §570.506, which gener-
ally requires retention of rental housing records for five years after the 
Department has closed out the grant with HUD. 

(g) [(f)] THTF [Texas Housing Trust Fund] rental Develop-
ments must retain tenant files for at least three years beyond the date 
the tenant moves from the Development. Records pertinent to the fund-
ing of the award, including, but not limited to, the Application and De-
velopment costs and documentation, must be retained for at least five 
years after the Affordability Period terminates. 

(h) [(g)] Section 811 PRA tenant records must be maintained 
for the term of tenancy plus three years. After the end of the record 
retention period, all Enterprise Income Verification (EIV) data must be 
destroyed. 

(i) [(h)] Other rental Developments funded or administered in 
whole or in part by the Department must comply with record retention 
requirements as required by federal regulations, statute, rule, or deed 
restriction. 

(j) [(i)] All required records must be made available and ac-
cessible for [on site when an onsite] monitoring review, physical in-
spection, and whenever requested by the Department [occurs]. The 
Department permits electronic records. Digital signatures of both prop-
erty management and household are acceptable. Developments should 
have policies in place that allow the household to choose between elec-
tronic or hard copy documents. It is the responsibility of the Develop-
ment Owner to maintain policies and procedures that mitigate fraud, 
waste, and abuse on an ongoing basis. 

(k) Prior to completion of ownership and/or management 
agent change, a current waitlist must be submitted to the Department 
through CMTS. 

§10.609. Notices to the Department. 

If any of the events described in paragraphs (1) - (7) of this section 
occur, written notice must be provided to the Department within the 
respective timeframes. Failure to do so will result in an Event of Non-
compliance, and may be taken into consideration during Previous Par-
ticipation Reviews in accordance with Chapter 1 Subchapter C of this 
title, or in Enforcement actions in accordance with Chapter 2 of this 
title. 
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(1) Written notice must be provided at least 30 days prior 
to any proposed sale, transfer, or exchange of the Development or any 
portion of the Development, and the Department must give its prior 
written approval to any such sale, transfer, or exchange, which will 
include a previous participation review on the proposed new owner-
ship, requiring that they complete and provide a Previous Participation 
Review Form, in accordance with §10.405 of this chapter (relating to 
Amendments and Extensions); 

(2) Notification must be provided within 30 days following 
the event of any casualty loss, in whole or in part, to the Development, 
using the Department's Notice of Casualty Loss (for general casualty 
losses) or Notice of Disaster Casualty Loss (specific to loss as a result 
of a Presidentially Declared Disaster). Within 30 days of completion 
of all restorative repairs, the Owner must provide the executed Notice 
of Property Restoration accompanied by all supporting documentation. 
Supporting documentation can include, but is not limited to: Certifi-
cates of Occupancy, photographs of all restorative repairs completed 
on buildings and/or units, invoices from contractors, insurance assess-
ments and/or a written summary of restorative repairs required. The 
Department may require additional documentation not specified in this 
section on a case-by-case basis; 

(3) Owners of Bond Developments shall notify the Depart-
ment of the date on which 10% of the Units are occupied and the date 
on which 50% of the Units are occupied, and notice must occur within 
90 days of each such date; 

(4) Within 30 days after a foreclosure, the Department must 
be provided with documentation evidencing the foreclosure and a rent 
roll establishing occupancy on the day of the foreclosure; 

(5) Within 10 days of a change in the contact information 
(including contact persons, physical addresses, mailing addresses, 
email addresses, phone numbers, and/or the name of the property 
as know by the public) for the Ownership entity, management com-
pany, and/or Development the Department's CMTS must be updated. 
Separate contact information must be provided for Ownership entity, 
management company, and onsite manager at the Development. A 
single contact may be used for the owner and management if they are 
the same entity. 

(6) Within 30 days of completion of the American Insti-
tute of Architects form G704- Certificate of Substantial Completion, 
or Form HUD-92485 for instances in which a federally insured HUD 
loan is utilized, an Owner must request a Final Construction Inspec-
tion; and 

(7) Development Owners that have agreed to participate 
[Owners of Developments that participate] in the Section 811 PRA 
program are required to notify the Department about the availability 
of Units as described in accordance with §8.4(l)(3) and §8.4(l)(4) of 
this title (relating to Program Regulations and Requirements) [§10.624 
of this subchapter]. 

§10.610. Written Policies and Procedures. 
Written Policies and Procedures are required as specified [a require-
ment of the Department on monitored Developments as provided for 
in more specificity] at §10.802 of this chapter (relating to Written Poli-
cies and Procedures). 

§10.611. Determination, Documentation and Certification of Annual 
Income. 

(a) For all rental programs administered by the Department, 
annual income shall be determined consistent with the Section 8 Pro-
gram administered by HUD, using the definitions of annual income de-
scribed in 24 CFR §5.609 as further described in the HUD Handbook 
4350.3, as amended from time to time. For the Housing Tax Credit 

program, where there is a conflict between the HUD Handbook 4350.3 
and the IRS Guide for Completing IRS Form 8823, the IRS guidance 
will be controlling. At the time of program designation as a low income 
household, Owners must certify and document household income. In 
general, all low income households must be certified prior to move in. 
Certification and documentation of household income is an Owner's 
responsibility, even if the Owner is using a manager's or management 
company's services to handle tenant intake and leasing. Accordingly, 
Owners should ensure that they hire competent and properly trained 
managers or management companies and that they exercise appropri-
ate oversight of any manager's or management company's activities. 

(b) For the initial certification of a household residing in a 
HOME, NHTF, NSP, [or] TCAP RF, or HOME-ARP assisted unit, 
Owners must examine at least two months (60 days) of source doc-
uments evidencing annual income (e.g., wage statement, interest state-
ment, unemployment compensation). Qualified populations in HOME-
ARP units may not need to meet an income requirement upon move-in, 
but will have their income verified to determine rental portion of pay-
ment. 

(c) A household's lowest designation, as recorded on the In-
come Certification and Unit Status Report, at the time of move in, can-
not be increased unless the household no longer income qualifies for 
the unit or program rules required the change. [A household's income 
designation at the time of move in cannot be changed unless:] 

[(1) The household goes over income and they are replaced 
with another low income household;] 

[(2) The Development has a written policy and procedure 
for changing household designations as household income changes; ] 

[(3) The household receives rental assistance, and due to 
changes in their income, their portion of required rent exceeds the rent 
limit of their move in designation; ] 

[(4) The household is designated as Market Rate and a cer-
tification is performed that completely and clearly documents that the 
household is qualified as low income;] 

[(5) The household has been designated as low income and 
they become, or it is determined that they have been, an ineligible full 
time student household. If the Development has Units that do not have 
student restrictions, the household can continue occupancy, and their 
designation may be removed; or] 

[(6) The household's designation is being lowered] 

§10.612. Tenant File Requirements. 
(a) At the time of program designation as a low income house-

hold or Qualified Population for HOME-ARP, typically at initial occu-
pancy, Owners must create and maintain a file that at a minimum con-
tains: 

(1) A Department approved Income Certification form 
signed by all adults. At the time of program designation as a low 
income household or Qualified Population, Owners must certify and 
document household income. In general, all low-income households 
and Qualified Populations for HOME-ARP must be certified prior to 
move in. The Department requires the use of the TDHCA Income 
Certification form, unless the Development also participates in the 
USDA-Rural Development or a Project Based HUD Program, in 
which case, the other program's Income Certification form will be 
accepted; 

(2) Documentation to support the Income Certification 
form including, but not limited to, applications, first hand or third 
party verification of income and assets, and documentation of student 
status (if applicable). Beginning January 1, 2021, the application 
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must provide a space for applicants to indicate if they are a veteran. 
In addition, the application must include the following statement: 
"Important Information for Former Military Services Members. 
Women and men who served in any branch of the United States Armed 
Forces, including Army, Navy, Marines, Coast Guard, Air Force, 
Reserves or National Guard, may be eligible for additional benefits 
and services. For more information please visit the Texas Veterans 
Portal at https://veterans.portal.texas.gov/; 

(3) The Department permits Owners to use check stubs or 
other firsthand documentation of income and assets provided by the 
applicant or household in lieu of third party verification forms. It is 
not necessary to first attempt to obtain a third party verification form. 
Owners should scrutinize these documents to identify and address any 
obvious attempts at forgery, alteration, or generation of falsified docu-
ments; and 

(4) A lease with all necessary addendums to ensure that 
compliance with applicable federal regulations and §10.613 of this sub-
chapter (relating to Lease Requirements). 

(b) Annually thereafter on the anniversary date of the house-
hold's move in or initial designation: 

(1) Throughout the Affordability Period, all Owners of 
Housing Tax Credit, TCAP, and Exchange Developments must collect 
and maintain current data on each household that includes the number 
of household members, age, ethnicity, race, disability status, student 
status, and rental assistance (if any). This information can be collected 
on the Department's Annual Eligibility Certification form, [or] the 
Income Certification form, [or] HUD Income Certification form, or the 
USDA-Rural Development Income Certification form (as applicable). 

(2) During the Compliance Period for all Housing Tax 
Credit, TCAP, and Exchange Developments and throughout the 
Affordability Period for all Bond Developments [developments] and 
HOME, HOME Match [and] TCAP RF, and HOME-ARP Devel-
opments, Owners must collect and maintain current student status 
data for each low-income household. This information must be 
collected within 120 days before the anniversary of the effective 
date of the original Income Certification [student verification] and 
can be collected on the Department's Annual Eligibility Certification 
or the Department's Certification of Student Eligibility form or the 
Department's Income Certification form. Throughout the Compliance 
Period for HTC, TCAP, and Exchange developments, low-income 
households comprised entirely of full-time students must qualify for 
a HTC program exception, and supporting documentation must be 
maintained in the household's file. For Bond Developments, if the 
household is not an eligible student household, it may be possible 
to re-designate the full-time student household to an Eligible Tenant 
(ET). For HOME, HOME Match [and] TCAP RF, and HOME-ARP 
Developments, an individual does not qualify as a low income or very 
low income family if the individual is a student who is not eligible to 
receive Section 8 assistance under 24 CFR §5.612. 

(3) The types of Developments described in subparagraphs 
(A) - (D) of this paragraph are required to recertify annually the income 
of each low-income household using a Department approved Income 
Certification form and documentation to support the Income Certifica-
tion (see subsection (a)(1) - (2) of this section): 

(A) Mixed income Housing Tax Credit, TCAP and Ex-
change projects (as defined by line 8(b) of IRS Form(s) 8609 and ac-
companying statements, if any) that have not completed the 15 year 
Compliance Period. 

(B) All Bond Developments with less than 100% of the 
units set aside for households with an income less than 50% or 60% of 
area median income. 

(C) THTF Developments with Market Rate units. 
However, THTF Developments with other Department administered 
programs will comply with the requirements of the other program. 

(D) HOME, TCAP RF, [and] NHTF, and HOME-ARP 
Developments. Refer to subsection (c) of this section. 

(c) Ongoing tenant file requirements for HOME, TCAP RF, 
[and] NHTF, and HOME-ARP Developments: 

(1) HOME, TCAP RF, [and] NHTF, and HOME-ARP De-
velopments must complete a recertification with verifications of each 
assisted Unit every sixth year of the Development's Affordability Pe-
riod [affordability period]. The recertification is due on the anniversary 
of the household's move-in date. For purposes of this section, the be-
ginning of a HOME, TCAP RF, [and] NHTF, and HOME-ARP Devel-
opment Affordability Period [affordability period] is the effective date 
in the HOME, TCAP RF, [and] NHTF, and HOME-ARP LURA. For 
example, a HOME Development with a LURA effective date of May 
2011[,] will have the years of the affordability determined in Example 
[612](1): 

(A) Year 1: May 15, 2011 - May 14, 2012; 

(B) Year 2: May 15, 2012 - May 14, 2013; 

(C) Year 3: May 15, 2013 - May 14, 2014; 

(D) Year 4: May 15, 2014 - May 14, 2015; 

(E) Year 5: May 15, 2015 - May 14, 2016; 

(F) Year 6: May 15, 2016 - May 14, 2017; 

(G) Year 7: May 15, 2017 - May 14, 2018; 

(H) Year 8: May 15, 2018 - May 14, 2019; 

(I) Year 9: May 15, 2019 - May 14, 2020; 

(J) Year 10: May 15, 2020 - May 14, 2021; 

(K) Year 11: May 15, 2021 - May 14, 2022; and 

(L) Year 12: May 15, 2022 - May 14, 2023. 

(2) In the scenario described in paragraph (1) of this sub-
section, all households in HOME, TCAP RF, [and] NHTF, and HOME-
ARP Units must be recertified with source documentation during the 
sixth and twelfth years or between May 15, 2016, to May 14, 2017, and 
between May 15, 2022, and May 14, 2023. 

(3) In the intervening years the Development must collect a 
self-certification within 120 days before the anniversary of the [by the] 
effective date of the original Income Certification from each household 
that is assisted with HOME, TCAP RF, [and] NHTF, and HOME-ARP 
funds. The Development must use the Department's Income Certifica-
tion form, unless the property also participates in the Rural Develop-
ment or a project Based HUD program, in which case, the other pro-
gram's Income Certification form will be accepted. If the household 
reports on their self-certification that their annual income exceeds the 
current 80% applicable income limit or there is evidence that the house-
hold's written statement failed to completely and accurately provide in-
formation about the household's characteristics and/or income, then an 
annual income recertification with verifications is required. 

(d) Tenant File requirements for HOME-ARP Qualified Popu-
lations units. Files for households assisted under the HOME-ARP pro-
gram as Qualified Population must document evidence that the house-
holds meet the definition of: 
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(1) Homeless as defined in 24 CFR §91.5; 

(2) At-risk of homelessness as defined in 24 CFR §91.5; 

(3) Fleeing, or Attempting to Flee, Domestic Violence, 
Dating Violence, Sexual Assault, Stalking, or Human Trafficking, as 
defined in CPD Notice 21-10; 

(4) Other Families Requiring Services or Housing Assis-
tance to Prevent Homelessness, which are households who have previ-
ously been qualified as homeless, are currently housed due to tempo-
rary, or emergency assistance, including financial assistance, services, 
temporary rental assistance or some type of other assistance to allow 
the household to be housed, and who need additional housing assis-
tance or supportive services to avoid a return to homelessness; 

(5) At Greatest Risk of Housing Instability as cost bur-
dened, which are households who have an annual income that is less 
than or equal to 30% of the area median income, as determined by HUD 
and is experiencing severe cost burden (i.e. is paying more than 50% 
of monthly household income toward housing costs.); or 

(6) At Greatest Risk of Housing Instability, which meets 
the definition of at-risk of homelessness as defined in 24 CFR §91.5, 
but with an income up to 50% AMI. 

(e) [(d)] Tenant File requirements for Section 811 PRA Units. 
Files for households assisted under the Section 811 program must doc-
ument the household's eligibility for the program, the deductions for 
which the household qualifies and the following HUD forms (or any 
subsequent HUD form number): 

(1) Section 811 Project Rental Assistance Application; 

(2) Verification of disability[, HUD 90102]; 

(3) House Rules; 

(4) Move in/move out inspection form [HUD 90106], and 
[or] TDHCA Section 811 Waiver of Move-in (as applicable); 

(5) Tenant acknowledgement of the Fact Sheet "How your 
rent is determined"; 

(6) Tenant acknowledgement of Resident Rights and Re-
sponsibilities; 

(7) Tenant acknowledgement of EIV and You Brochure; 

(8) Verification of Age; 

(9) Verification of Social Security number; 

(10) Screening for drug abuse and other criminal activity; 

(11) 811 Tenant Selection Plan; 

(12) Supplement to Application for Federally Assisted 
Housing: Form 92006; 

(13) Annual Recertification Initial Notice; 

(14) Annual Recertification First Reminder Notice; 

(15) Annual Recertification Second Reminder Notice; 

(16) Annual Recertification Third Reminder Notice; 

(17) Race and Ethnic Data Reporting form: HUD 
27061-H; 

(18) HUD 9887 and HUD 9887-A; 

(19) Annual Unit inspection; 

(20) Owner's Certification of Compliance with HUD's Ten-
ant Eligibility and Rent Procedures: HUD form 50059; and 

(21) HUD Model lease 92236-PRA [92336-PRA]. 

§10.613. Lease Requirements. 
(a) Eviction and/or termination of a lease. HTC, TCAP, and 

Exchange Developments must specifically state in the lease or in an ad-
dendum attached to the lease that evictions or terminations of tenancy 
for other than good cause are prohibited. To terminate tenancy, the 
Owner must serve written notice to the tenant specifying the grounds 
for the action. For nonpayment of rent, a thirty (30) day written notice 
is required. 

(b) HOME, TCAP RF, NHTF, [and] NSP, and HOME-ARP 
Developments are prohibited from evicting low income residents or 
refusing to renew a lease except for serious or repeated violations of the 
terms and conditions of the lease, for violations of applicable federal, 
state or local law, for completion of the tenancy period for Transitional 
Housing (if applicable), or for other good cause. It must be specifically 
stated in the lease or in an addendum attached to the lease that evictions 
or non-renewal of leases for other than good cause are prohibited (24 
CFR §92.253 and 24 CFR §93.303). Owners must also comply with all 
other lease requirements and prohibitions stated in 24 CFR §92.253 or 
24 CFR §93.303, as applicable. To terminate or refuse to renew tenancy 
in HOME, TCAP RF, [and] NSP, and HOME-ARP Developments, the 
Owner must serve written notice to the tenant specifying the grounds 
for the action at least 30 days before the termination of tenancy. For 
HOME-ARP, Owners may not terminate the tenancy or refuse to renew 
the lease of the Qualifying Household in any Unit that is supported 
by capitalized operating costs because of the household's inability to 
pay rent of more than 30 percent of the qualifying household's income 
toward rent during the longer of the federal affordability period or the 
time period identified in the Contract. 

(c) In accordance with the Violence Against Women Act, an 
incident of actual or threatened domestic violence, dating violence, 
sexual assault, or stalking against the documented victim of such ac-
tual or threatened domestic violence, dating violence, sexual assault, 
or stalking shall not be construed as a serious or repeated violation of a 
lease or good cause for termination of tenancy. The Department does 
not determine if an Owner has good cause or if a resident has violated 
the lease terms for other reasons. Challenges for evictions or termina-
tions of tenancy must be made by a court of competent jurisdiction or 
an agreement of the parties (including an agreement made in arbitra-
tion), and the Department will rely on that determination. 

(d) A Development must use a lease or lease addendum that 
requires households to report changes in student status. 

(e) Owners of HTC Developments are prohibited from lock-
ing out or threatening to lock out any Development resident, except 
by judicial process, unless the exclusion is necessary for the purpose 
of performing repairs or construction work, or in cases of emergency. 
Owners are further prohibited from seizing or threatening to seize the 
personal property of a resident except by judicial process unless the 
resident has abandoned the premises. These prohibitions must be in-
cluded in the lease or lease addendum. 

(f) For HOME, TCAP, TCAP RF, NHTF, 811 PRA, [and] NSP, 
and HOME-ARP Developments, properties that were initially built for 
occupancy prior to 1978 must include in their lease or lease addendum a 
Lead Warning Statement. To demonstrate compliance, the Department 
will monitor that all households at HOME, TCAP, TCAP RF, NHTF, 
[and] NSP, and HOME-ARP Developments have signed the Disclosure 
of Information on Lead-Based Paint and/or Lead-Based Paint Hazards. 
(24 CFR §92.355, 24 CFR §93.361 and §570.487(c)). The addendum 
and disclosure are not required if all lead has been certified to have been 
cleared from the Development in accordance with 24 CFR §35.130, and 
the Owner has the required certification in its on-site records. 
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(g) An Owner may bifurcate a lease to terminate the tenancy 
of an individual who is a tenant or lawful occupant and engages in 
criminal activity directly relating to domestic violence, dating violence, 
sexual assault, or stalking against another lawful occupant living in the 
Unit or other affiliated individual as defined in the VAWA 2013. 

(h) All NHTF, TCAP RF, NSP, [and] HOME, and HOME-
ARP Developments for which the contract is executed on or after De-
cember 16, 2016, must use the Department created VAWA lease ad-
dendum which provides the ability for the tenant to terminate the lease 
without penalty if the Department determines that the tenant qualifies 
for an emergency transfer under 24 CFR §5.2005(e). 811 PRA Units 
are prohibited from using the expired 2005 VAWA lease addendum. 
After OMB approval of a VAWA lease addendum, all 811 PRA house-
holds must have a valid and executed VAWA lease addendum. For the 
811 PRA program certain addenda for the HUD model lease may be 
required such as Lead Based Paint Disclosure form, house rules, and 
pet rules. No other attachments to the lease are permissible without 
approval from the Department's 811 PRA staff. 

(i) Leasing of HOME, HOME Match, TCAP RF, or NHTF 
Units to an organization that, in turn, rents those Units to individuals is 
not permissible for Developments with contracts dated on or after Au-
gust 23, 2013. Leases must be between the Development and an eligi-
ble household. NSP and HOME-ARP Developments may only utilize 
Master Leases, if specifically allowed in the Development's LURA. 

(j) Housing Tax Credit Units leased to an organization through 
a supportive housing program where the owner receives a rental pay-
ment for the unit regardless of physical occupancy will be found out of 
compliance if the Unit remains vacant for over 60 days. The Unit will 
be found out of compliance under the Event of Noncompliance "Vio-
lation of the Unit Vacancy Rule." 

(k) It is a Development Owner's responsibility at all times to 
know what it has agreed to provide by way of common amenities, Unit 
amenities, and services. 

(l) A Development Owner shall post in a common area of the 
leasing office a copy and provide each household, during the applica-
tion process and upon a subsequent change to the items described in 
paragraph (2) of this subsection, the brochure made available by the 
Department, A Tenant Rights and Resources Guide, which includes: 

(1) Information about Fair Housing and tenant choice; 

(2) Information regarding common amenities, Unit ameni-
ties, and services; and 

(3) A certification that a representative of the household 
must sign prior to, but no more than 120 days prior to, the initial lease 
execution acknowledging receipt of this brochure. 

(4) In the event this brochure is not provided timely or the 
household does not certify to receipt of the brochure, correction will be 
achieved by providing the household with the brochure and receiving 
a signed certification that it was received. 

(m) For Section 811 PRA Units, Owners must use the HUD 
Model lease, HUD form 92236-PRA. 

§10.614. Utility Allowances. 

(a) Purpose. The purpose of this section is to provide the 
guidelines for calculating a Utility Allowance under the Department's 
multifamily programs. The Department will cite noncompliance 
and/or not approve a Utility Allowance if it is not calculated in 
accordance with this section. Owners are required to comply with 
the provisions of this section as well as any existing federal or state 
program guidance. 

(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. Other capitalized terms used in this section 
herein have the meanings assigned in Chapters 1, 2, 10, 11, and 12 of 
this title. 

(1) Building Type. The HUD Office of Public and Indian 
Housing (PIH) characterizes building and unit configurations for 
HUD programs. The Department will defer to the guidance provided 
by HUD found at: http://portal.hud.gov/hudportal/documents/hud-
doc?id=DOC_11608.pdf (or successor Uniform Resource Locator 
(URL)) when making determinations regarding the appropriate build-
ing type(s) at a Development. 

(2) Power to Choose. The Public Utility Commission of 
Texas database of retail electric providers in the areas of the state where 
the sale of electricity is open to retail competition: http://www.pow-
ertochoose.org/ (or successor URL). In areas of the state where elec-
tric service is deregulated, the Department will verify the availability 
of residential service directly with the Utility Provider. If the Utility 
Provider is not listed as a provider of residential service in the Devel-
opment's ZIP code for an area that is deregulated, the request will not 
be approved. 

(3) Component Charges. The actual cost associated with 
the billing of a residential utility. Each Utility Provider may publish 
specific utility service information in varying formats depending on 
the service area. Such costs include, but are not limited to: 

(A) Rate(s). The cost for the actual unit of measure for 
the utility (e.g., cost per kilowatt hour for electricity); 

(B) Fees. The cost associated with a residential utility 
that is incurred regardless of the amount of the utility the household 
consumes (e.g., Customer Charge); [and] 

(C) Delivery Charges. The fees associated with servic-
ing and delivering electricity to the meter from the generation source 
as listed on the Transmission and Distribution Utility (TDU) website; 
and 

(D) [(C)] Taxes. Taxes for electricity and gas are 
regulated by the Texas Comptroller of Public Accounts and can be 
found at http://comptroller.texas.gov/ (or successor URL). Local 
Utility Providers have control of the tax structure related to water, 
sewer and trash. To identify if taxes are imposed for these utilities, 
obtain documentation directly from the Utility Provider. 

(4) Multifamily Direct Loan (MFDL). Funds provided 
through the HOME, NSP, NHTF, TCAP RF, HOME-ARP [Program 
(HOME), Neighborhood Stabilization Program (NSP), National 
Housing Trust Fund (NHTF), Repayments from the Tax Credit Assis-
tance Program (TCAP RF)], or other program available through the 
Department, local political subdivision, or administrating agency for 
multifamily development that require a Utility Allowance. MFDLs 
may also include deferred forgivable loans or other similar direct 
funding, regardless if it is required to be repaid. Housing Tax Credits, 
Tax Exempt Bonds, and Project Based Vouchers are not MFDLs. 

(5) Renewable Source. Energy produced from energy 
property described in IRC §48 or IRC §45(d)(1) through (4), (6), (9), 
or (11). The manner in which a resident is billed is limited to the rate 
at which the local Utility Provider would have charged the residents 
for the utility if that entity had provided it to them, and as may be 
further limited by the Texas Utilities Code or by regulation. 

(6) Submetered Utility. A utility purchased from or 
through a local Utility Provider by the building Owner where the 
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resident is billed directly by Owner of the building or to a third party 
billing company and the utility is: 

(A) Based on the residents' actual consumption of that 
utility and not an allocation method or Ratio Utility Billing System 
(RUBS); and 

(B) The rate at which the utility is billed does not exceed 
the rate incurred by the building Owner for that utility. 

(7) Utility Allowance. An estimate of the expected 
monthly cost of any utility for which a resident is financially respon-
sible, other than telephone, cable television, or internet. A utility 
allowance is considered implemented once the Unit Status Report is 
updated and rents are restricted. 

(A) For HTC, TCAP, Exchange buildings, Bonds, and 
THTF include: 

(i) Utilities paid by the resident directly to the Utility 
Provider; 

(ii) Submetered Utilities; and 

(iii) Renewable Source Utilities. 

(B) For a Development with an MFDL, unless other-
wise prescribed in the program's Regulatory Agreement, include all 
utilities regardless of how they are paid. 

(8) Utility Provider. The company that provides residential 
utility service (e.g., electric, gas, water, wastewater, and/or trash) to the 
buildings. 

(c) Methods. The following options are available to establish a 
Utility Allowance for all programs except most Developments funded 
with MFDL funds, which are addressed in subsection (d) of this section. 
HOME-ARP may use methods in this subsection or in subsection (d) 
of this section, but cannot combine two methods in one building. 

(1) Rural Housing Services (RHS) buildings or buildings 
with RHS assisted residents. The applicable Utility Allowance for the 
Development will be determined under the method prescribed by the 
RHS (or successor agency). No other utility method described in this 
section can be used by RHS buildings or buildings with RHS assisted 
residents. 

(2) HUD-Regulated buildings layered with any Depart-
ment program. If neither the building nor any resident in the building 
receives RHS rental assistance payments, and the rents and the Utility 
Allowances of the building are regulated by HUD (HUD-regulated 
building), the applicable Utility Allowance for all rent restricted Units 
in the building is the applicable HUD Utility Allowance. No other 
utility method described in this section can be used by HUD-regu-
lated buildings. Unless further guidance is received from the U.S. 
Department of Treasury or the Internal Revenue Service (IRS), the De-
partment considers Developments awarded an MFDL (e.g., HOME) 
to be HUD-Regulated buildings. 

(3) Other Buildings. For all other rent-restricted Units, De-
velopment Owners must use one of the methods described in subpara-
graphs (A) - (E) of this paragraph: 

(A) Public Housing Authority (PHA). The Utility Al-
lowance established by the applicable PHA for the Housing Choice 
Voucher Program. The Department will utilize the Texas Local Gov-
ernment Code, Chapter 392 to determine which PHA is the most ap-
plicable to the Development. 

(i) If the PHA publishes different schedules based 
on Building Type, the Owner is responsible for implementing the cor-
rect schedule based on the Development's Building Type(s). Example 

614(1): The applicable PHA publishes a separate Utility Allowance 
schedule for Apartments (5+ units), one for Duplex/Townhomes and 
another for Single Family Homes. The Development consists of 20 
buildings, 10 of which are Apartments (5+ units) and the other 10 build-
ings are Duplexes. The Owner must use the correct schedule for each 
Building Type. 

(ii) In the event the PHA publishes a Utility Al-
lowance schedule specifically for energy efficient units, and the Owner 
desires to use such a schedule, the Owner must demonstrate that the 
building(s) meet the housing authority's specifications for energy 
efficiency once every five years. 

(iii) If the applicable PHA allowance lists flat fees 
for any utility, those flat fees must be included in the calculation of the 
Utility Allowance if the resident is responsible for that utility. 

(iv) If the individual components of a Utility Al-
lowance are not in whole number format, the correct way to calculate 
the total allowance is to add each amount and then round the total up 
to the next whole dollar. Example [614](2): Electric cooking is $8.63, 
Electric Heating is $5.27, Other Electric is $24.39, Water and Sewer 
is $15. The Utility Allowance in this example is $54.00. If the PHA 
schedule reflects a rounded amount, then the PHA method of rounding 
should be used. 

(v) If an Owner chooses to implement a methodol-
ogy as described in subparagraph (B), (C), (D), or (E) of this paragraph, 
for Units occupied by Section 8 voucher holders, the Utility Allowance 
remains the applicable PHA Utility Allowance established by the PHA 
from which the household's voucher is received. 

(vi) If the Development is located in an area that 
does not have a municipal, county, or regional housing authority 
that publishes a Utility Allowance schedule for the Housing Choice 
Voucher Program, Owners must select an alternative methodology, 
unless the building(s) is located in the published Housing Choice 
Voucher service area of: 

(I) A Council of Government created under 
Texas Local Government Code, Chapter 303, that operates a Housing 
Choice Voucher Program; 

(II) The Department's Housing Choice Voucher 
Program; or 

(III) Another PHA which publishes a separate 
utility allowance schedule specific to the Development's location. 

(B) Written Local Estimate. The estimate must come 
from the local Utility Provider, be signed by the Utility Provider repre-
sentative, and specifically include all Component Charges for provid-
ing the utility service. 

(C) HUD Utility Schedule Model. The HUD 
Utility Schedule Model and related resources can be found at 
http://www.huduser.gov/portal/resources/utilallowance.html (or suc-
cessor URL). Each item on the schedule must be displayed out two 
decimal places. The total allowance must be rounded up to the next 
whole dollar amount. The Component Charges used can be no older 
than those in effect 60 days prior to the beginning of the 90 day period 
described in subsection (f)(3) of this section related to Effective Dates. 

(i) The allowance must be calculated using the 
MS Excel version available at http://www.huduser.org/portal/re-
sources/utilmodel.html (or successor URL), as updated from time to 
time, with no changes or adjustments made other than entry of the 
required information needed to complete the model. 
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(ii) In the event that the zip [PHA] code for the [local 
PHA to the] Development is not listed in "Location" tab of the work-
book, the Department will default to [use] the PHA code for the PHA 
that is closest in distance to the Development using online mapping 
tools (e.g., Google Maps [MapQuest]). The Department will obtain 
the PHA codes from https://www.hud.gov/sites/dfiles/PIH/docu-
ments/PHA_Contact_Report_TX.pdf (or successor Uniform Resource 
Locator (URL)). 

(iii) Green Discount. If the Owner elects any of the 
Green Discount options for a Development, documentation to evidence 
that the units and the buildings meet the Green Discount standard as 
prescribed in the model is required for the initial approval and every 
subsequent annual review. 

(I) In the event the allowance is being calculated 
for an application of Department funding (e.g., 9% Housing Tax Cred-
its), upon request, the Department will provide both the Green Discount 
and the non-Green Discount results for application purposes. 

(II) At lease up, the owner may use the utility 
allowance taking into consideration the green discount if they obtain 
written documentation from a qualified professional (e.g., a qualified 
energy efficiency consultant) indicating that the units and buildings will 
meet the qualifications for the Green Discount within six months of the 
placed in service date or for MFDL within six months of the construc-
tion completion date. 

(iv) Do not take into consideration any costs (e.g., 
penalty) or credits that a consumer would incur because of their actual 
usage. Example 614(3): The Electric Fact Label for ABC Electric 
Utility Provider provides a Credit Line of $40 per billing cycle that 
is applied to the bill when the usage is greater than 999 kWh and less 
than [that] 2000 kWh. Example 614(4): A monthly minimum usage 
fee of $9.95 is applied when the usage is less than 1000 kWh in the 
billing cycle. When calculating the allowance, disregard these types of 
costs or credits. 

(D) Energy Consumption Model. The model must be 
calculated by a properly licensed mechanical engineer. The license of 
the engineer must be submitted along with the model. The individ-
ual must not be related to the Owner within the meaning of §267(b) or 
§707(b) of the Code. The utility consumption estimate must, at mini-
mum, take into consideration specific factors that include, but are not 
limited to, Unit size, building type and orientation, design and mate-
rials, mechanical systems, appliances, characteristics of building loca-
tion, and available historical data. Component Charges used must be 
no older than those in effect 60 days prior to the beginning of the 90 
day period described in subsection (f)(3) of this section related to Ef-
fective Dates; and 

(E) An allowance based upon an average of the actual 
use of similarly constructed and sized Units in the building using ac-
tual utility usage data and Component Charges, provided that the De-
velopment Owner has the written permission of the Department. This 
methodology is referred to as the "Actual Use Method." For a Devel-
opment Owner to use the Actual Use Method they must: 

(i) Provide a minimum sample size of usage data for 
at least five Continuously Occupied Units of each Unit Type or 20% of 
each Unit Type, whichever is greater. If there are less than five Units of 
any Unit Type, data for 100% of the Unit Type must be provided; and 

(ii) Upload the information in subclauses (I) - (IV) 
of this clause to the Development's CMTS account no later than the 
beginning of the 90 day period after which the Owner intends to im-
plement the allowance, reflecting data no older than 60 days prior to 

the 90 day implementation period described in described in subsection 
(f)(3) of this section related to Effective Dates. 

(I) An Excel spreadsheet listing each Unit for 
which data was obtained to meet the minimum sample size require-
ment of a Unit Type, the number of bedrooms, bathrooms and square 
footage for each Unit, the household's move-in date, the utility usage 
(e.g., actual kilowatt usage for electricity) for each month of the 12 
month period for each Unit for which data was obtained, and the 
Component Charges in place at the time of the submission; 

(II) All documentation obtained from the Utility 
Provider (or billing entity for the utility provider) and/or copies of ac-
tual utility bills gathered from the residents, including all usage data not 
needed to meet the minimum sample size requirement and any written 
correspondence from the utility provider; 

(III) The rent roll showing occupancy as of the 
end of the month for the month in which the data was requested from 
the utility provider; and 

(IV) Documentation of the current Utility Al-
lowance used by the Development. 

(iii) Upon receipt of the required information, the 
Department will determine if the Development Owner has provided 
the minimum information necessary to calculate an allowance using 
the Actual Use Method. If so, the Department shall calculate the Util-
ity Allowance for each bedroom size using the guidelines described in 
subclauses (I) - (V) of this clause; 

(I) If data is obtained for more than the sample 
requirement for the Unit Type, all data will be used to calculate the 
allowance; 

(II) If more than 12 months of data is provided 
for any Unit, only the data for the most current 12 will be averaged; 

(III) The allowance will be calculated by multi-
plying the average units of measure for the applicable utility (i.e., kilo-
watts over the last 12 months by the current rate) for all Unit Types 
within that bedroom size. For example, if sufficient data is supplied for 
18 two bedroom/one bath Units, and 12 two bedroom/two bath Units, 
the data for all 30 Units will be averaged to calculate the allowance for 
all two bedroom Units; 

(IV) The allowance will be rounded up to the 
next whole dollar amount. If allowances are calculated for different 
utilities, each utility's allowance will be rounded up to the next whole 
dollar amount and then added together for the total allowance; and 

(V) If the data submitted indicates zero usage for 
any month, the data for that Unit will not be used to calculate the Utility 
Allowance. 

(iv) The Department will complete its evaluation 
and calculation within 45 days of receipt of all the information 
requested in clause (ii) of this subparagraph.[;] 

(d) In accordance with 24 CFR §§92.252 and 93.302, for an 
MFDL in which the Department is the funding source, the Utility Al-
lowance will be established in the following manner: 

(1) For Developments that, as a result of funding, must cal-
culate the Utility Allowance under HUD Multifamily Notice H-2015-4, 
as revised from time to time, the applicable Utility Allowance for all 
rent restricted Units in the building is the applicable Utility Allowance 
calculated under that Notice. No other utility method described in this 
section can be used. 
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(2) Other Buildings. The Utility Allowance may be initi-
ated by the Owner using the methodologies described in subsection 
(c)(3)(B), (C), (D), or (E) of this section related to Methods. 

(A) Buildings for which the only source of MFDL fund-
ing is HOME-ARP and which contain no HOME-Match Units may cal-
culate the Utility Allowance using the methodology described in sub-
section (c)(3)(A). 

(B) The methodology must be annually reviewed and 
approved by the Department. 

(3) If a request is not received by October 1st, the Depart-
ment will calculate the Utility Allowance using the HUD Utility Sched-
ule Model. For property specific data, the Department will use: 

(A) The information submitted in the Annual Owner's 
Compliance Report; 

(B) Entrance Interview Questionnaires submitted with 
prior monitoring [onsite] reviews; or 

(C) The owner may be contacted and required to com-
plete the Utility Allowance Questionnaire. In such case, a five day 
period will be provided to return the completed questionnaire. 

(D) Utilities will be evaluated in the following manner: 

(i) For regulated utilities, the Department will con-
tact the Utility Provider directly and apply the Component Charges in 
effect no later than 60 days before the allowance will be effective. 

(ii) For deregulated utilities: 

(I) The Department will use the Power to Choose 
website and search available Utility Providers by ZIP code; 

(II) The plan chosen will be the median cost per 
kWh based on average price per kWh for the average monthly use of 
1000 kWh of all available plans; and 

(III) The actual Component Charges from the 
plan chosen in effect no later than 60 days before the allowance will 
be effective will be entered into the Model. 

(E) The Department will notify the Owner contact in 
CMTS of the new allowance and, if requested, provide the backup for 
how the allowance was calculated. The owner will be provided a five 
day period to review the Department's calculation and note any errors. 
Only errors related to the physical characteristics of the building(s) and 
utilities paid by the residents will be reconsidered; the utility plan and 
Utility Provider selected by the Department and Component Charges 
used in calculating the allowance will not be changed. During this five 
day period, the owner also has the opportunity to submit documentation 
and request use of any of the available Green Discounts. 

(F) The allowance must be implemented for rent due in 
all program units thirty days after the Department notifies the Owner 
of the allowance. 

(4) HTC Buildings in which there are units under an MFDL 
program are considered HUD-Regulated buildings and the applicable 
Utility Allowance for all rent restricted Units in the building is the Util-
ity Allowance calculated under the MFDL program. If the Department 
is the awarding entity, no [No] other utility method described in this 
section can be used [by HUD-regulated buildings]. If the Department is 
not the awarding jurisdiction, Owners are required to obtain, annually, 
the Utility Allowance established by the awarding jurisdiction, and to 
document all efforts to obtain such allowance to evidence due diligence 
in the event that the jurisdiction is nonresponsive. In such an event, pro-
vided that[,] sufficient evidence of due diligence is demonstrated, the 
Department, in its sole discretion, may allow for the use of the methods 

described in subsection (c)(3)(B), (C), (D) or (E) [(c)(3)(A), (B), (C), 
or (D)] of this section related to Methods to calculate and establish its 
utility allowance. 

(e) Acceptable Documentation. For the Methods where utility 
specific information is required to calculate the allowance (e.g., base 
charges, cost per unit of measure, taxes) Owners should obtain doc-
umentation directly from the Utility Provider and/or Regulating State 
Agency. Any Component Charges related to the utility that are pub-
lished by the Utility Provider and/or Regulating State Agency must be 
included. In the case where a utility is billed to the Owner of the build-
ing(s) and the Owner is billing residents through a third party billing 
company, the Component Charges published by the Utility Provider 
and not the third party billing company will be used. 

(f) Changes in the Utility Allowance. An Owner may not 
change Utility Allowance methods, start or stop charging residents for 
a utility without prior written approval from the Department. Example 
614(5): A Housing Tax Credit Development has been paying for 
water and sewer since the beginning of the Compliance Period. In 
year eight, the Owner decides to require residents to pay for water 
and sewer. Prior written approval from the Department is required. 
Any such request must include the Utility Allowance Questionnaire 
found on the Department's website and supporting documentation. 
Developments may not start or stop charging residents for a utility 
during a lease term. 

(1) The Department will review all requests, with the ex-
ception of the methodology prescribed in subsection (c)(3)(E) of this 
section related to Methods, within 90 days of the receipt of the request. 

(2) If the Owner fails to post the notice to the residents and 
simultaneously submit the request to the Department by the beginning 
of the 90 day period, the Department's approval or denial will be de-
layed for up to 90 days after Department notification. Example 614(6): 
The Owner has chosen to calculate the electric portion of the Utility 
Allowance using the written local estimate. The annual letter is dated 
July 5, 2022, and the notice to the residents was posted in the leasing 
office on July 5, 2022. However, the Owner failed to submit the request 
to the Department for review until September 15, 2022. Although the 
Notice to the Residents was dated the date of the letter from the utility 
provider, the Department was not provided the full 90 days for review. 
As a result, the allowance cannot be implemented by the owner until 
approved by the Department. 

(3) Effective dates. If the Owner uses the methodology as 
described in subsection (c)(3)(A) of this section related to Methods, no 
posting is required, and any changes to the allowance can be imple-
mented immediately, but must be implemented for rent due at least 90 
days after the change. For methodologies as described in subsection 
(c)(3)(B), (C), (D) and (E) of this section related to Methods, the al-
lowance cannot be implemented until the estimate is submitted to the 
Department and is made available to the residents by posting in a com-
mon area of the leasing office at the Development. This action must be 
taken by the beginning of the 90 day period in which the Owner intends 
to implement the Utility Allowance. Nothing in this section prohibits 
an Owner from reducing a resident's rent prior to the end of the 90 day 
period when the proposed allowance would result in a gross rent issue. 
Figure: 10 TAC §10.614(f)(3) (No change.) 

(g) Requirements for Annual Review. 

(1) RHS and HUD-Regulated Buildings. Owners must 
demonstrate that the utility allowance has been reviewed annually and 
in accordance with the RHS or HUD regulations. 

(2) Buildings using the PHA Allowance. Owners are re-
sponsible for periodically determining if the applicable PHA released 
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an updated schedule to ensure timely implementation. When the al-
lowance changes or a new allowance is made available by the PHA, 
it can be implemented immediately, but must be implemented for rent 
due 90 days after the PHA published effective date [releases an updated 
scheduled]. 

(3) Written Local Estimate, HUD Utility Model Schedule 
and Energy Consumption Model. Owners must update the allowance 
once a calendar year. The update and all back up documentation re-
quired by the method must be submitted to the Department no later than 
October 1st of each year. However, Owners are encouraged to submit 
prior to the deadline to ensure the Department has time to review. At the 
same time the request is submitted to the Department, the Owner must 
post, at the Development, the Utility Allowance estimate in a common 
area of the leasing office where such notice is unobstructed and visible 
in plain sight. The Department will review the request for compliance 
with all applicable requirements and reasonableness. If, in compari-
son to other approved Utility Allowances for properties of similar size, 
construction and population in the same geographic area, the allowance 
does not appear reasonable or appears understated, the Department may 
require additional support and/or deny the request. With the exception 
of MFDL developments, if an Owner fails to submit for annual review 
during the calendar year, the Development's Utility Allowance will de-
fault to the applicable PHA allowance. If the Development is located 
in an area that does not have a PHA, the Development fails to have 
a properly calculated Utility Allowance. The Utility Allowance for 
MFDL Developments that fail to submit for annual review will be cal-
culated pursuant to subsection (d) of this section. 

(4) Actual Use Method. Owners must update the 
allowance once a calendar year. The update and all back up documen-
tation required by the method must be submitted to the Department no 
later than August 1st of each year. However, Owners are encouraged 
to submit prior to the deadline to ensure the Department has time to re-
view. With the exception of MFDL developments, if an Owner fails to 
submit for annual review during the calendar year, the Development's 
Utility Allowance will default to the applicable PHA allowance. If 
the Development is located in an area that does not have a PHA, the 
Development fails to have a properly calculated Utility Allowance. 
The Utility Allowance for MFDL Developments that fail to submit 
for annual review will be calculated using the HUD Utility Model 
Schedule. 

(h) For Owners participating in the Department's Section 811 
Project Rental Assistance (PRA) Program, the Department will estab-
lish the Utility Allowance for all 811 units. On an annual basis, the 
Department will calculate a Utility Allowance and provide the Owner 
with a property-specific rent schedule containing the approved Utility 
Allowance. The allowance listed on the rent schedule only applies to 
811 PRA units, not the entire building, and is the only allowance ap-
proved for use on 811 PRA units. 

(i) Combining Methods. In general, Owners may combine 
any methodology described in this section for each utility service 
type paid directly by the resident and not by or through the Owner 
of the building (e.g., electric, gas). For example, if residents are 
responsible for electricity and gas, an Owner may use the appropriate 
PHA allowance to determine the gas portion of the allowance and 
use the Actual Use Method to determine the electric portion of the 
allowance. RHS and certain HUD-Regulated buildings (e.g., buildings 
with MFDL [HOME/ TCAP RF] funds) are not allowed to combine 
methodologies. 

(j) The Owner shall maintain and make available for inspec-
tion by the resident all documentation, including, but not limited to, 
the data, underlying assumptions and methodology that was used to 
calculate the allowance. Records shall be made available at the resi-

dent manager's office during reasonable business hours or, if there is 
no resident manager, at the dwelling Unit of the resident at the conve-
nience of both the Owner and resident. 

(k) Utility Allowances for Applications. 

(1) If the application includes RHS assisted buildings or 
tenants, the utility allowance is prescribed by the RHS program. No 
other method is allowed. 

(2) If the application includes HUD-Regulated buildings 
for HUD programs other than an MFDL program the applicable Utility 
Allowance for all rent restricted Units in the building is the applicable 
HUD Utility Allowance. No other utility method is allowed. 

(3) If the application includes MFDL funds from the De-
partment, Applicants may calculate the utility allowance in accordance 
with subsection (c)(3)(B), (C), (D) or (E) of this section related to Meth-
ods. Applicants must submit their utility allowance to the Compliance 
Division prior to full application submission. In the event that the appli-
cation has an MFDL from the Department, and receives federal funds 
from a unit of local government, the Department will require the use 
of the allowance approved by the Department. HOME-ARP may use 
subsection (c)(3)(A) of this section. 

(4) If the application includes federal funds from a unit of 
local government but no MFDL from the Department, Applicants are 
required to request in writing the Utility Allowance from the awarding 
jurisdiction. If the awarding jurisdiction does not respond or requests 
the Department calculate the allowance, the Department will establish 
the initial Utility Allowance in accordance with subsection (d)(3) of 
this section. 

(5) For all other applications, Applicants may calculate the 
utility allowance in accordance with subsection (c)(3)(A), (B), (C), (D), 
or (E) of this section related to Methods. If using the method described 
in subsection (c)(3)(B), (C), (D), or (E) of this section, applicants must 
submit their utility allowance to the Compliance Division prior to full 
application submission. 

(A) Upon request, the Compliance Division will calcu-
late or review an allowance for application. The request must be sub-
mitted to the Compliance Division no later than [within] 21 days, but 
no earlier than 90 days, from when the application is due. 

(B) Example 7 [614(8)]: An application for a 9% HTC 
is due March 1, 2022 [2017]. The applicant would like Department 
approval to use an alternative method by February 15, 2022 [2017]. 
The request must be submitted to the Compliance Division no later 
than January 25, 2022 [2017], three weeks before February 15, 2022 
[2017]. 

(C) Example 8 [614( 8)]: An Applicant intends to sub-
mit an application for a 4% HTC with Tax Exempt Bonds on August 11, 
2022, and would like to use an alternative method. Because approval 
is needed prior to application submission, the request can be submitted 
no earlier than May 13, 2022 [2017], (90 days prior to August 11,2022 
[2017]) and no later than July 21, 2022 [2017], (21 days prior to Au-
gust 11, 2022). 

(D) Any requests for new resources (either additional 
funds or tax credits) on a Development with an existing Department 
LURA must use the method that is in effect on the existing Develop-
ment. If the Owner wishes to change or if for an MFDL application 
is required to change the methods for the purposes of the application, 
a request for the existing Development must first be submitted to the 
Compliance Division for approval. 

(6) All Utility Allowance requests related to applications 
of funding must: 
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(A) Be submitted directly to UA-Application@td-
hca.state.tx.us [ua_application@tdhca.state.tx.us]. Requests not 
submitted to this email address will not be recognized. 

(B) Include the "Utility Allowance Questionnaire for 
Applications" along with all required back up based on the method. 
If back-up is not submitted the Utility Allowance will be calculated us-
ing the HUD Utility Schedule Model as described in subsection (d)(3) 
of this section. 

(l) If Owners want to change to a utility allowance other than 
what was used for underwriting the Owner must submit Utility Al-
lowance documentation for Department approval, at minimum, 90 days 
prior to the commencement of leasing activities. The Owner is not re-
quired to review the utility allowances, or implement new utility al-
lowances, until the building has achieved 90% occupancy for a period 
of 90 consecutive days or the end of the first year of the Credit Period 
(if applicable), whichever is earlier. Once a request to change the util-
ity allowance is approved or implemented, the utility allowance used 
at underwriting is no longer valid. 

(m) The Department reserves the right to outsource to a third 
party the review and approval of all or any Utility Allowance requests 
to use the Energy Consumption Model or when review requires the use 
of expertise outside the resources of the Department. In accordance 
with Treasury Regulation §1.42-10(c) any costs associated with the re-
view and approval shall be paid by the Owner. 

(n) All requests described in this subsection must be complete 
and uploaded directly to the Development's CMTS account using 
the "Utility Allowance Documents" in the type field and "Utility 
Allowance" as the TDHCA Contact. The Department will not be 
able to approve requests that are incomplete and/or are not submitted 
correctly. 

§10.615. Elections under IRC §42(g) and Additional Income and 
Rent Restrictions for HTC, Exchange, and TCAP Developments. 

(a) Under the Code, HTC Development Owners may elect 
20% of the Units restricted at the 50% income and rent limits (20/50), 
40% of the Units restricted at the 60% income and rent limits (40/60) 
or the average income minimum set aside. Many Developments have 
additional income and rent requirements (e.g., 30%, 40% and 50%) 
that are lower than or in addition to the election requirement. This 
requirement is referred to as "additional occupancy restrictions" and is 
reflected in the Development's LURA. 

(b) A Development with additional rent and occupancy restric-
tions must maintain a waiting list for their lower rent restricted Units. 
The Development's waitlist policy must inform applicants and current 
residents of the availability of lower rent Units and the process for rent-
ing a lower rent Unit. Unless otherwise approved at Application, un-
derwriting, and cost certification, all Unit sizes must be available at 
the lower rent limits. The waitlist policy for Developments with lower 
rent restricted Units must address how the waiting list for their lower 
rent restricted Units will be managed. The policy must not give a pref-
erence to prospective applicants over existing households. However, a 
Development may, but is not required to, prioritize existing households 
over prospective applicants. 

(c) The Department will examine the actual gross rent (tenant 
portion of rent plus utility allowance plus any mandatory fees) and in-
come levels of all households to determine if the additional income and 
rent requirements of the LURA are met. Until and unless the Internal 
Revenue Service or Treasury Department issue conflicting guidance, 
the Department will examine the actual gross rent and income of all 
households to determine if Developments that elected the average in-
come minimum set aside have met the federal requirements and any 

lower additional occupancy restriction reflected in the Development's 
LURA. 

(d) Until and unless the Internal Revenue Service or the Trea-
sury Department issue conflicting or additional guidance, the Depart-
ment will monitor the Available Unit Rule in the following manner for 
Developments that elected the average income minimum set aside: 

(1) If the income of the household who, at the last certifi-
cation, had an income and rent less than the 60% limits exceeds 140% 
of the 60% limit, the household must be redesignated as over income. 

(2) If the income of a household with an income or rent 
above the 60% level and less than or equal to the 70% limits exceeds 
140% of the 70% limit, the household must be designated as over in-
come. 

(3) If the income of a household with an income or rent 
above the 70% level and less than or equal to the 80% limits exceeds 
140% of the 80% limit, the household must be designated as over in-
come. 

(4) Owners are not required to terminate the tenancy of 
over income households. When the Unit occupied by an over income 
household is vacated, it must be reoccupied by a household with an in-
come and rent level equal to or less than the rent level of the household 
that went over income. In addition, the Unit must be reoccupied by a 
household that restores the low income average of the project to 60% 
or less. 

(e) Units at 80% area median income and rent on HTC Devel-
opments. In certain years, the Department's Qualified Allocation Plan 
provided incentives to lease 10% of the Development's Market Rate 
Units to households at 80% income and rents. This section provides 
guidance for implementation. If the LURA requires 10% of the Mar-
ket Rate Units be leased to households at 80% income and rent limits, 
the Owner must certify the 80% households at the time of move in 
only. Recertifications will not be required. Student rules do not ap-
ply to Units occupied by 80% households. Noncompliance with the 
requirement to lease to 80% households is not reportable to the IRS 
on IRS Form 8823 but will be cited as noncompliance under the event 
"Development failed to meet additional state required rent and occu-
pancy restrictions." 

(f) The Department does not require Developments to lease 
more Units under the additional occupancy restrictions than established 
in their LURA. However, if a Development inadvertently designates 
more households than required under the additional rent and occupancy 
restrictions, they may only decrease to the minimum number through 
attrition and new move ins, not by removing designations. 

§10.616. Household Unit Transfer Requirements for All Programs. 
(a) The requirements and restrictions regarding household 

transfers for HTC, Exchange, and TCAP Developments are based on 
whether the tax credit project is 100% low-income or mixed income 
and if the Owner elected to treat buildings in the project as part of a 
multiple building project. To determine if a Development is a multiple 
building project, refer to the election on IRS Form(s) 8609 line 8(b) 
and accompanying statements (if any). If IRS Form(s) 8609 have not 
yet been issued by the Department and filed by the Owner, each build-
ing is its own project. The Department may allow Owners to indicate 
their intended 8(b) elections and will monitor accordingly. Failure 
to file the same elections with the IRS may result in noncompliance, 
additional monitoring, an additional monitoring fee and findings of 
noncompliance. 

(1) 100% low-income multiple building projects: House-
holds may transfer to any Unit in a 100% low-income multiple build-
ing project and retain their program designation. The household does 
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not need to be and should not be certified at the time of transfer. The 
move in date remains the date the household was first designated under 
the program. 

(2) Each building is its own project (100% low-income and 
mixed income projects). Developments that made the 20/50 or 40/60 
election: at the time of transfer, the household must be certified and 
have a current annual income less than the income limit established by 
the minimum set aside the Owner selected. Developments that elected 
the average income test under IRC §42(g): the household must be cer-
tified and their current designation averaged together with the desig-
nations of the other households in the project must be equal to or less 
than the percentage represented at the time of Application. 

(3) Mixed income multiple building projects: Low-income 
households retain their program designation when they transfer to any 
Unit in a multiple building project if at the last annual certification their 
income was less than 140% of area median income level set by the 
minimum set aside. 

(b) Household transfers for Bond, THTF, NHTF, HOME, 
TCAP RF, HOME Match, [and] NSP, and HOME-ARP with floating 
Units. Households may transfer to any Unit within the Development. 
A certification is not required at the time of transfer. If the household 
transfers to a different Unit Type, the Development must maintain 
the Unit Type dispersion as reflected in its LURA, by re-leasing the 
vacated Unit to a program eligible household. If the Development is 
required to perform annual income recertifications, the recertification 
is due on the anniversary date the household originally moved into 
the Development. If the Development is layered with Housing Tax 
Credits, use the transfer guidelines described in subsection (a) of this 
section (relating to Household Unit Transfer Requirements). 

(c) Household transfers for NHTF, HOME, TCAP RF, HOME 
Match, [and] NSP, and HOME-ARP with fixed Units. Households may 
transfer to any Unit and do not need to be certified at the time of the 
transfer. If the household transfers to a Unit that is not fixed, the Devel-
opment must re-lease the vacated Unit to a program eligible household. 
If the Development is required to perform annual income recertifica-
tions, the recertification is due on the anniversary date the household 
originally moved into the Development. If the Development is lay-
ered with Housing Tax Credits, use the transfer guidelines described 
in subsection (a) of this section (relating to Household Unit Transfer 
Requirements). 

(d) Household Transfers in the Same Building for the HTC 
Programs. A Household may transfer to a new Unit within the same 
building (for the HTC program within the meaning of IRS Notice 
88-91). The Unit designations will swap status. 

§10.618. [Onsite] Monitoring and Inspections. 

(a) The Department may perform an onsite monitoring review, 
a mail in desk review and physical inspection of any Development, and 
review and photocopy all documents and records supporting compli-
ance with Departmental programs through the end of the Compliance 
Period or the end of the period covered by the LURA, whichever is 
later. The Development Owner shall permit the Department access to 
the Development premises and records. 

(b) The Department will perform [onsite] monitoring reviews 
of each low-income Development. The Department will conduct: 

(1) The first review of HTC Developments by the end of 
the second calendar year following the year the last building in the 
Development is placed in service; 

(2) The first review of all Developments, other than those 
described in paragraph (1) of this subsection, as leasing commences; 

(3) During the Federal Compliance Period subsequent re-
views will be conducted at least once every three years; 

(4) After the Federal Compliance Period, Developments 
will be monitored in accordance with §10.623 of this chapter (relat-
ing to Monitoring Procedures for Housing Tax Credit Properties After 
the Compliance Period); 

(5) A physical inspection of the Development including the 
exterior of the Development, Development amenities, and an interior 
inspection of a sample of Units; 

(6) Limited reviews of physical conditions, including fol-
low-up inspections to verify completion of reported corrective action, 
may be conducted without prior notice (unless access to tenant units is 
required, in which case at least 48 hours notice will be provided); and 

(7) Reviews, meetings, and other appropriate activity in re-
sponse to complaints or investigations. 

(c) The Department will perform onsite file reviews or a mail 
in desk review and monitor: 

(1) Low-income resident files in each Development, and 
review the Income Certifications; 

(2) The documentation the Development Owner has 
received to support the certifications; 

(3) The rent records; and 

(4) Any additional aspects of the Development or its oper-
ation that the Department deems necessary or appropriate. 

(d) The LURA for most HOME, NSP, TCAP RF, [and] NHTF, 
and HOME-ARP Developments specifies a required Unit Mix and in-
come level. During the [onsite] monitoring review [visits] it will be de-
termined if the minimum number of affordable Units and exact square 
footage has been provided. Failure to provide the exact square footage 
listed in the LURA will be cited as "Failure to provide correct square 
footage". Failure to provide the required number of Units required by 
the LURA will be cited as "Household income above income limit upon 
initial occupancy". 

(1) Example 2 [612(2)]. A TCAP RF LURA requires eight 
low-income units at 60% AMI with the following Unit mix: 

(A) Three one bedroom, one bath units with a Net 
Rentable Area (NRA) of 770 sq ft; 

(B) One two bedroom one bath units with a NRA of 900 
sq ft; and 

(C) Four three bedroom two bath units with a NRA of 
1000 sq ft. 

(2) If during the monitoring [onsite] review the Develop-
ment has eight units designated as TCAP RF, but is not exactly the 
Units and square footage mix shown in subparagraphs (A) - (C) of this 
paragraph in Example 612(2) (even if the actual square footage pro-
vided is greater) the noncompliance "Failure to provide correct square 
footage" will be cited. 

(e) At times other than monitoring [onsite] reviews, the De-
partment may request for review, in a format designated by the Depart-
ment, information on tenant income and rent for each Low-Income Unit 
and may require a Development Owner to submit copies of the tenant 
files, including copies of the Income Certification, the documentation 
the Development Owner has received to support that certification, and 
the rent record for any low-income tenant. 

(f) The Department will select the Low-Income Units and ten-
ant records that are to be inspected and reviewed. Original records 
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are required for review. The Department will not give Development 
Owners advance notice that a particular Unit, tenant record, or a par-
ticular year will be inspected or reviewed. However, the Department 
will give reasonable notice, as defined in Treasury Regulation 1.42-5, 
to the Development Owner that an onsite inspection or a tenant record 
review will occur so the Development Owner may notify tenants of the 
inspection or assemble original tenant records for review. If a credible 
complaint of fraud or other egregious alleged or suspected noncompli-
ance is received, the Department reserves the right to conduct unan-
nounced onsite monitoring visits and/or physical inspections. 

(g) In order to prepare for monitoring reviews and physical in-
spections and to reduce the amount of time spent onsite, Department 
staff must review certain requested documentation described in the 
[onsite] notification [announcement]. Owners are required to submit 
documentation by the required deadline indicated in the [onsite] notifi-
cation [announcement]. Failure to submit required documentation will 
result in a finding of noncompliance. 

§10.619. Monitoring for Social Services. 
(a) If a Development's LURA requires the provision of social 

services, the Department will confirm this requirement is being met in 
accordance with the LURA. Owners are required to maintain sufficient 
documentation to evidence that services are actually being provided. 
Documentation will be reviewed during monitoring reviews [onsite 
visits] beginning with the first monitoring [onsite] review. Planned ser-
vices with specific dates may suffice as evidence of compliance during 
the first [onsite] monitoring review [visit]. Evidence of services must 
be submitted to the Department upon request. [The first onsite visit] 
Example 619(1): The Owner's LURA requires provision of onsite day-
care services. The Owner maintains daily sign in sheets to demon-
strate attendance and keeps a roster of the households that are regu-
larly participating in the program. The Owner also keeps copies of all 
newsletters and fliers mailed out to the Development tenants that refer-
ence daycare services. Example 619(2): The Owner's LURA requires 
a monetary amount to be expended on a monthly basis for supportive 
services. The Owner maintains a copy of an agreement with a Support-
ive Service provider and documents the amount expended as evidence 
that this requirement is being met. 

(b) A substantive modification of the scope of tenant services 
requires Board approval. Such requests must comply with procedures 
in §10.405 of this chapter (relating to Amendments and Extensions). It 
is not necessary to obtain prior written approval to change the provider 
of services unless the scope of services is being changed. Failure to 
comply with the requirements of this section shall result in a finding of 
noncompliance. 

(c) If the Development's LURA requires a monthly expendi-
ture for the provision of services, the Department will monitor to con-
firm compliance. Includable costs to support the expenditure include 
those costs directly related to providing the service(s). Such costs can 
include, but are not limited to, the cost of contracting the services with 
a qualified provider, cost of notification of such services (for exam-
ple, a monthly newsletter), and other costs that can be documented and 
would only be incurred as a result of the service. An Owner cannot 
include any costs related to the normal expense of maintaining or op-
erating a Development, utility bills of any kind, in-kind contributions 
or services, cleaning or contracted janitorial services, office supplies, 
cost of copier or fax, costs incurred for maintenance of machinery, or 
volunteer hours. This list is not inclusive, but any other costs identified 
by the Owner shall be reviewed for consistency with this subsection. 

§10.621. Property Condition Standards. 
(a) All Developments funded by the Department must be de-

cent, safe, sanitary, in good repair, and suitable for occupancy through-
out the Affordability Period. The Department will use HUD's Uniform 

Physical Condition Standards (UPCS) to determine compliance with 
property condition standards. In addition, Developments must comply 
with all local health, safety, and building codes. 

(b) HTC Development Owners are required by Treasury Reg-
ulation §1.42-5 to report (through the Annual Owner's Compliance Re-
port) any local health, safety, or building code violations. HTC Devel-
opments that fail to comply with local codes shall be reported to the 
IRS. 

(c) The Department is required to report any HTC Develop-
ment that fails to comply with any requirements of the UPCS or local 
codes at any time during the compliance period to the IRS on IRS Form 
8823. Accordingly, the Department will submit IRS Form 8823 for any 
UPCS violation. 

(d) Acceptable evidence of correction of deficiencies is a cer-
tification from an appropriate licensed professional that the item now 
complies with the inspection standard or other documentation that will 
allow the Department to reasonably determine when the repair was 
made and whether the repair sufficiently corrected the violation(s) of 
UPCS standards. Acceptable documentation includes: copies of work 
orders (listing the deficiency, action taken or repairs made to correct 
the deficiency, date of corrective action, and signature of the person 
responsible for the correction), invoices (from vendors, etc.), or other 
proof of correction. Photographs are not required but may be submit-
ted if labeled and only in support of a work order or invoice. The De-
partment will determine if submitted materials satisfactorily document 
correction of noncompliance. 

(e) Selection of Units for Inspection. 

(1) Vacant Units will not be inspected (alternate Units will 
be selected) if a Unit has been vacant for fewer than 30 days. 

(2) Units vacant for more than 30 days are assumed to be 
ready for occupancy and may be inspected. No deficiencies will be 
cited for inspectable items that require utility service, if utilities are 
turned off and the inspectable item is present and appears to be in work-
ing order. 

(f) The Department will consider a request for review of a 
UPCS score using a process similar to the process established by the 
U. S. Department of Housing and Urban Development Real Estate As-
sessment Center. The request must be submitted in writing within 45 
calendar days of receiving the initial UPCS inspection report and score. 

(g) Examples of items that can be adjusted include, but are not 
limited to: 

(1) Building Data Errors--The inspection includes the 
wrong building or a building that is not owned by the Development. 

(2) Unit Count Errors--The total number of units consid-
ered in scoring is incorrect as reported at the time of the inspection. 

(3) Non-Existent Deficiency Errors--The inspection cites a 
deficiency that did not exist at the time of the inspection. 

(4) Local Conditions and Exceptions--Circumstances in-
clude inconsistencies between local code requirements and the UPCS 
inspection protocol, such as conditions permitted by local variance or 
license (e.g., child guards allowed on sleeping room windows by local 
building codes) or preexisting physical features that do not conform to 
or are inconsistent with the Department's physical condition protocol. 

(5) Ownership Issues--Items that were captured and scored 
during the inspection that are not owned and/or not the responsibility of 
the Development. Examples include sidewalks, roads, fences, retain-
ing walls, and mailboxes owned and maintained by adjoining proper-
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ties or the city/county/state and resident-owned appliances that are not 
maintained by the Owner. 

(6) Modernization Work In Progress--Developments un-
dergoing extensive modernization work in progress, underway at the 
time of the physical inspection, may qualify for an adjustment. All 
elements of the unit that are not undergoing modernization at the time 
of the inspection (even if modernization is planned) will be subject 
to the Department's physical inspection protocol without adjustment. 
Any request for a Database adjustment for modernization work in 
progress must include proof the work was contracted before any notice 
of inspection was issued by the Department. 

(h) Examples of items that cannot be adjusted include, but are 
not limited to: 

(1) Disagreements over the severity of a defect, such as de-
ficiencies rated Level 3 that the Owner believes should be rated Level 
1 or 2; 

(2) Deficiencies that were repaired or corrected during or 
after the inspection; or 

(3) Deficiencies recorded with no associated point loss (for 
example, inoperable smoke detectors) or deficiencies for survey pur-
poses only (for example, fair housing accessibility). 

(i) All Exigent and Fire Safety (E&FS or EH&S) deficiencies 
must be corrected immediately. Project Owner's Certification That All 
Exigent and Fire Safety Deficiencies Have Been Corrected must be 
completed and uploaded to CMTS within 72 hours (three days). 

§10.622. Special Rules Regarding Rents and Rent Limit Violations. 

(a) Rent or Utility Allowance Violations of the maximum al-
lowable limit for the HTC program. Under the HTC program, the 
amount of rent paid by the household plus an allowance for utilities, 
plus any mandatory fees, cannot exceed the maximum applicable limit 
(as determined by the minimum set-aside elected by the Owner) pub-
lished by the Department. If it is determined that an HTC Develop-
ment, during the Compliance Period, collected rent in excess of the 
rent limit established by the minimum set-aside, the Owner must cor-
rect the violation by reducing the rent charged. The Department will 
report the violation as corrected on January 1st of the year following 
the violation. The refunding of overcharged rent does not avoid the 
disallowance of the credit by the IRS. 

(b) Rent or Utility Allowance Violations of additional rent re-
strictions under the HTC program. If Owners agreed to additional rent 
and occupancy restrictions, the Department will monitor to confirm 
compliance. If noncompliance is discovered, the Department will re-
quire the Owner to restore compliance by refunding (not a credit to 
amounts owed the Development) any excess rents to a sufficient num-
ber of households to meet the set aside. 

(c) Rent Violations of the maximum allowable limit due to ap-
plication fees [or application deposits not promptly converted into a 
security deposit under the HTC program]. Under the HTC program, 
Owners may not charge tenants any overhead costs as part of the ap-
plication fee. Owners must only charge the actual cost for application 
fees as supported by invoices from the screening company the Owner 
uses. 

(1) The amount of time Development staff spends check-
ing an applicant's income, credit history, and landlord references may 
be included in the Development's application fee. Development Own-
ers may add up to $5.50 per Unit for their other out of pocket costs for 
processing an application without providing documentation. Example 
622(2): A Development's out of pocket cost for processing an applica-

tion is $17.00 per adult. The property may charge $22.50 for the first 
adult and $17.00 for each additional adult. 

(2) Documentation of Development costs for application 
processing or screening fees must be made available during monitoring 
reviews [onsite visits] or upon request. The Department will review 
application fee documentation during [onsite] monitoring reviews 
[visits]. If the Development pays a flat monthly fee to a third party 
for credit or criminal background checks, Owners must calculate the 
appropriate fee to be charged applicants by using the total number 
of applications processed, not just approved applications. Devel-
opments that pay a flat monthly fee must determine the appropriate 
application fee at least annually based on the prior year's activity. If 
the Department determines from a review of the documentation that 
the Owner has overcharged residents an application fee or collected 
impermissible deposits, the noncompliance will be reported to the IRS 
on Form 8823 under the category "gross rent(s) exceeds tax credit 
limits." The noncompliance will be corrected on January 1st of the 
next year. 

(3) Owners are not required to refund the overcharged fee 
amount. To correct the issue, Owners must reduce the application fee 
for prospective applicants. Once the fee is reduced for prospective 
applicants, the Department will report the affected back in compliance 
on January 1st of the year after they were overcharged the application 
fee or an impermissible deposit. 

(4) Throughout the Affordability Period, Owners may not 
charge a deposit or any type of fee (other than an application fee) for a 
household to be placed on a waiting list. 

(d) Rent or Utility Allowance Violations on MFDL programs, 
the amount of rent paid by the household plus an allowance for utilities, 
plus any mandatory fees and any rental assistance (unless otherwise 
described in the LURA) cannot exceed the designated applicable limit 
published by the Department [Non-HTC Developments, HTC Devel-
opments after the Compliance Period, and foreclosed HTC properties 
for three years after foreclosure]. If it is determined that the Devel-
opment collected rent in excess of the allowable limit, the Department 
will require the Owner to refund or credit [(not a credit to amounts owed 
the Development) to] the affected residents the amount of rent that was 
overcharged. The Owner must obtain in writing, from the household, 
the election to receive a full refund check or to have the entire over-
paid amount credited to their household's account. In the absence of 
a household's election, a full refund check must be presented to the 
household within thirty days. 

(e) Rent or Utility Allowance Violations on HTC Develop-
ments after the Compliance Period, HTC properties for three years after 
the LURA is released as a result of a foreclosure or deed in lieu of fore-
closure (as applicable), BOND, and THTF the amount of rent paid by 
the household plus an allowance for utilities, plus any mandatory fees 
cannot exceed the designated applicable limit published by the Depart-
ment. If it is determined that the Development collected rent in excess 
of the allowable limit, the Department will require the Owner to refund 
or credit the affected residents the amount of rent that was overcharged. 
The Owner must obtain in writing, from the household, the election to 
receive a full refund check or to have the entire overpaid amount cred-
ited to their household account. In the absence of a tenant election, a 
full refund check must be presented to the household within thirty days. 

(f) [(e)] Trust Account to be established. If the Owner is re-
quired to refund rent under subsection (b) or (d) of this section and 
cannot locate the resident, the excess monies must be deposited into a 
trust account for the household [tenant]. If the violation affects multi-
ple households, the Owner may set up a single account with all of the 
unclaimed funds. The account must remain open for the shorter of a 
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four year period, [or] until all funds are claimed, or the expiration of the 
Extended Use Agreement. If funds are not claimed after the required 
period, the unclaimed funds must be remitted to the Texas Comptrol-
ler of Public Accounts Unclaimed Property Holder Reporting Section 
to be disbursed as required by Texas unclaimed property statutes. All 
unclaimed property remissions to the Comptroller must be broken out 
by individuals and particular amounts. 

(g) [(f)] Rent Adjustments for HOME, [and] TCAP RF, and 
HOME-ARP Developments: 

(1) 100% HOME/TCAP-RF/HOME-ARP assisted Devel-
opments. If a household's income exceeds 80% at recertification, the 
Owner must charge rent equal to 30% of the household's adjusted in-
come; 

(2) HOME/TCAP-RF/HOME-ARP Developments with 
any Market Rate units. If a household's income exceeds 80% at 
recertification, the Owner must charge rent equal to the lesser of 30% 
of the household's adjusted income or the comparable Market rent; and 

(3) HOME/TCAP-RF/HOME-ARP Developments lay-
ered with other Department affordable housing programs. If a 
household's income exceeds 80% at recertification, the owner must 
charge rent equal to the lesser of 30% of the household's adjusted 
income or the rent allowable under the other Program. 

(h) Rent Adjustments for HOME-ARP Qualified Populations: 

(1) Units restricted for occupancy by Qualifying Popula-
tions with incomes equal or less than 50% will have rents of 30% of 
the adjusted income of the household, with adjustments for number of 
bedrooms in the unit. 

(2) Units restricted for occupancy by Qualifying Popula-
tions with incomes greater than 50% of median income but at or be-
low 80% of the median income must pay rent specified in 24 CFR 
§92.252(a), high HOME rent. 

(3) Units restricted for occupancy by Qualifying Popula-
tions with incomes greater than 80% of median income will follow the 
rent adjustments of subsection (g) of this section. 

[(g) Special conditions for NSP Developments. To determine 
if a Unit is rent restricted, the amount of rent paid by the household, 
plus an allowance for utilities, plus any rental assistance payment must 
be less than the applicable limit.] 

(i) [(h)] Employee Occupied Units (HTC and THTF Develop-
ments). IRS Revenue Rulings 92-61, 2004-82 and Chief Counsel Ad-
vice Memorandum POSTN-111812-14 provide guidance on employee 
occupied units. In general, employee occupied units are considered fa-
cilities reasonably required for the project(s) and not residential rental 
units. Since the building's applicable fraction is calculated using the 
residential rental units/space in a building, employee occupied units 
are taken out of both the numerator and the denominator. 

(j) [(i)] Owners of HOME, NSP, TCAP-RF, [and] NHTF, and 
HOME-ARP must comply with §10.403 of this chapter which requires 
annual rent review and approval by the Department's Asset Manage-
ment Division or Department-procured vendor. Failure to do so will 
result in an Event of Noncompliance. 

(k) [(j)] Owners are not permitted to increase the household 
[tenant] portion of rent more than once during a 12 month period, even 
if there are increases in rent limits or decreases in utility allowances, 
unless the Unit or household is governed by a federal housing program 
that requires such changes or the household transfers to a larger unit 
size. If it is determined that the Development increases rent more than 
once in a 12 month period, the Department will require the Owner to 

refund or credit the affected household. The Owner must obtain in 
writing, from the household, the election to receive a full refund check 
or to have the entire overpaid amount credited to their household ac-
count. In the absence of a tenant election, a full refund check must be 
presented to the household. 

(l) If an Owner is increasing a household's rent $75 or more per 
month, the Owner is required to provide the household a 120 day writ-
ten notice of such increase, unless the Unit or household is governed 
by a federal housing program that requires such a change. If an Owner 
increases the household's rent more than $75 without giving a 120 day 
notice, any amounts in excess of $75 per month must be refunded or 
credited to the affected household(s). The Owner must obtain in writ-
ing, from the household, the election to receive a full refund check or 
to have the entire overpaid amount credited to their tenant account. In 
the absence of a tenant election, a full refund check must be presented 
to the household within thirty days. 

§10.623. Monitoring Procedures for Housing Tax Credit Properties 
After the Compliance Period. 

(a) HTC properties allocated credit in 1990 and after are re-
quired under §42(h)(6) of the Code to record a LURA restricting the 
Development for at least 30 years. Various sections of the Code spec-
ify monitoring rules State Housing Finance Agencies must implement 
during the Compliance Period. 

(b) After the Compliance Period, the Department will continue 
to monitor HTC Developments using the criteria detailed in paragraphs 
(1) - (14) of this subsection: 

(1) The frequency and depth of monitoring household in-
come, rents, social services and other requirements of the LURA will 
be determined based on risk. Factors will include changes in ownership 
or management, compliance history, timeliness of reports and timeli-
ness of responses to Department requests; 

(2) At least once every three years the property will be 
physically inspected including the exterior of the Development, all 
building systems and 10% of Low-Income Units. No less than five but 
no more than 35 of the Development's HTC Low-Income Units will 
be physically inspected to determine compliance with HUD's Uniform 
Physical Condition Standards; 

(3) Each Development shall submit an annual report in the 
format prescribed by the Department; 

(4) Reports to the Department must be submitted electron-
ically as required in §10.607 of this subchapter (relating to Reporting 
Requirements); 

(5) Compliance monitoring fees will continue to be sub-
mitted to the Department annually in the amount stated in the LURA; 

(6) All HTC households must be income qualified upon ini-
tial occupancy of any Low Income Unit. Proper verifications of in-
come are required, and the Department's Income Certification form 
must be completed unless the Development participates in the Rural 
Rental Housing Program or a project-based HUD program, in which 
case the other program's certification form will be accepted; 

(7) Rents will remain restricted for all HTC Low-Income 
Units. After the Compliance Period, utilities paid to the Owner are 
accounted for in the utility allowance. TCAP, Exchange, Bond, and 
THTF Developments layered with Housing Tax Credits no longer 
within the Compliance Period also include utilities paid to the Owner 
as part of the utility allowance. The tenant paid portion of the rent plus 
the applicable utility allowance must not exceed the applicable limit. 
Any excess rent collected must be refunded; 
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(8) All additional income and rent restrictions defined in 
the LURA remain in effect; 

(9) For Additional Use Restrictions, defined in the LURA 
(such as supportive services, nonprofit participation, elderly, etc.), refer 
to the Development's LURA to determine if compliance is required 
after the completion of the Compliance Period or if the Compliance 
Period was specifically extended beyond 15 years; 

(10) The Owner shall not terminate the lease or evict low-
income residents for other than good cause; 

(11) The total number of required HTC Low-Income Units 
must [can] be maintained Development wide; 

(12) Owners may not charge fees for amenities that were 
included in the Development's Eligible Basis; 

(13) Once a calendar year, Owners must continue to collect 
and maintain current data on each household that includes the number 
of household members, age, ethnicity, race, disability status, student 
status, [rental amounts] and rental assistance (if any). This information 
can be collected on the Department's Annual Eligibility Certification 
form or the Income Certification form or HUD Income Certification 
form or USDA Income Certification form; and 

(14) Employee occupied units will be treated in the man-
ner prescribed in §10.622(h) of this chapter (relating to Special Rules 
Regarding Rents and Rent Limit Violations). 

(c) After the first 15 years of the Extended Use Period, certain 
requirements will not be monitored as detailed in paragraphs (1) - (4) 
of this subsection. 

(1) The student restrictions found in §42(i)(3)(D) of the 
Code. An income qualified household consisting entirely of full time 
students may occupy a Low-Income Unit. If a Development markets 
to students or leases more than 15% of the total number of units to stu-
dent households, the property will be found in noncompliance unless 
the LURA is amended through the Material Amendments procedures 
found in §10.405 of this chapter (relating to Amendments); 

(2) All households, regardless of income level or 8609 
elections, will be allowed to transfer between buildings within the 
Development; 

(3) The Department will not monitor the Development's 
application fee after the Compliance Period is over; and 

(4) Mixed income Developments are not required to con-
duct annual income recertifications. However, Owners must continue 
to collect and report data in accordance with subsection (b)(13) of this 
section. 

(d) While the requirements of the LURA may provide addi-
tional requirements, right and remedies to the Department or the ten-
ants, the Department will monitor post year 15 in accordance with this 
section as amended. 

(e) Unless specifically noted in this section, all requirements 
of this chapter, the LURA and §42 of the Code remain in effect for 
the Extended Use Period. These Post-Year 15 Monitoring Rules ap-
ply only to the HTC Developments administered by the Department. 
Participation in other programs administered by the Department may 
require additional monitoring to ensure compliance with the require-
ments of those programs. 

§10.624. Compliance Requirements for Developments with 811 PRA 
Units. 

[(a) One hundred and eighty days prior to the date an Owner 
expects to begin leasing, Developments that have agreed to rent Units 

to households assisted by Section 811 PRA must contact Department 
staff and begin accepting referrals. Failure to reserve the agreed upon 
number of Units for 811 households will be cited as noncompliance, 
be referred for administrative penalties, and be considered possible 
grounds for debarment.] 

[(b) Throughout the term of an 811 PRA Use Agreement, 
Owners must maintain the required number of 811 PRA households, 
and provide notice to the Department when an 811 PRA household is 
expected to vacate. Notice must be provided within seven calendar 
days of when the Development is notified that the household will 
vacate or in the event that the resident vacates without notice, upon 
discovery that the unit is vacant. Failure to notify the Department will 
be cited as noncompliance and will be referred to the Enforcement 
Committee to be considered for possible administrative penalties and 
may be proposed for debarment, in accordance with the Enforcement 
Rule under 10 TAC Chapter 2.] 

(a) [(c)] Compliance with 811 PRA requirements will be mon-
itored at least once every three years, either through an onsite review 
or a desk review. During the review, Department staff will monitor for 
compliance with program eligibility which includes the following: 

(1) The household must include at least one person with a 
disability and who is 18 years of age or older and less than 62 years 
of age at the time of admission into the Development; and the person 
with a disability must be part of one or more of the target populations 
for the 811 program. 

(2) The household's income is less than the extremely low 
income limit at move in. 

(3) The Owner must check the following criminal history 
related to drug use of the household. Households in the 811 PRA pro-
gram must not include: 

(A) Any member(s) who was evicted in the last three 
years from federally assisted housing for drug-related criminal activity; 

(B) Any member that is currently engaged in illegal use 
of drugs or for which the Owner has reasonable cause to believe that 
a member's illegal use or pattern of illegal use of a drug may interfere 
with the health, safety, and right to peaceful enjoyment of the property 
by other residents; and 

(C) Any member who is subject to a State sex offender 
lifetime registration requirement. 

(4) Student Status. If the household includes a student, the 
student must meet all of the criteria described in HUD handbook 4350.3 
par. 3-13B, as modified by the September 21, 2016, Federal Register 
Notice 5969-N-01. 

(b) [(d)] Noncompliance will be cited if the Development: 

(1) Leased a Unit to a household that is not qualified for the 
811 PRA program in accordance with the requirements of subsection 
(a)(1) - (4) [(c)(1) - (4)] of this section; 

(2) Fails to Use the Enterprise Income Verification system:         
[for documenting the household's income;] 

(A) EIV summary report; 

(B) EIV income report; 

(C) EIV income discrepancy report; 

(D) EIV No income reported; 

(E) EIV no income report by health and human services 
or social security administration; 
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♦ ♦ ♦ 

(F) EIV new hires report; 

(G) Existing tenant search; 

(H) Multiple Subsidy report; 

(I) Failed EIV pre-screening report; 

(J) Failed verification report; 

(K) Deceased tenants report; 

(L) Owner approval letter authorizing access to EIV for 
the EIV coordinators; 

(M) EIV Coordinator Access Authorization form 
(CAAF); 

(N) The rules of behavior for staff that use EIV re-
ports/data to perform their job functions; and 

(O) Cyber awareness challenge certificates of comple-
tion for anyone that uses EIV or has access to EIV data (annually); 

(3) Fails to properly document and calculate deductions in 
order to determine adjusted income (dependent, child care, disability 
assistance, elderly/disabled family, unreimbursed medical expenses); 

(4) Fails to use the required HUD forms listed in 
§10.612(d) of this subchapter; [or the following forms when applica-
ble:] 

[(A) EIV summary report;] 

[(B) EIV income report;] 

[(C) EIV income discrepancy report;] 

[(D) EIV No income reported;] 

[(E) EIV no income report by health and human ser-
vices or social security administration;] 

[(F) EIV new hires report;] 

[(G) Existing tenant search;] 

[(H) Multiple Subsidy report;] 

[(I) Failed EIV pre-screening report;] 

[(J) Failed verification report;] 

[(K) Deceased tenants report;] 

[(L) Owner approval letter authorizing access to EIV 
for the EIV coordinators;] 

[(M) EIV Coordinator Access Authorization form 
(CAAF);] 

[(N) The rules of behavior for staff that use EIV re-
ports/data to perform their job functions; and] 

[(O) Cyber awareness challenge certificates of comple-
tion for anyone that uses EIV or has access to EIV data (annually);] 

(5) Accepts funding that limits the ability for the Depart-
ment to place the agreed upon number of 811 Units at the Develop-
ment; 

(6) Violates §1.15 of this title (relating to Integrated Hous-
ing); 

(7) Fails to properly calculate the tenant portion of rent; 

(8) Fails to properly calculate the tenant security deposit; 

(9) Fails to use the HUD model lease; 

(10) Egregiously fails to disperse 811 PRA Units through-
out the Development; 

(11) Fails to conduct required interim certifications; 

(12) Fails to conduct annual income recertification; [or] 

(13) Fails to prominently display 11 x 14 sized, as required 
by 24 CFR Part 110, Fair Housing Poster HUD-928.1 (English), HUD 
928.1A (Spanish), and in other languages as required by Limited Eng-
lish Proficiency Requirements; 

(14) Improperly charges an application or late fee; 

(15) Fails to issue HUD notices as required; or 

(16) Fails to issue utility allowance reimbursement in ac-
cordance with §8.4 of this title (relating to Qualification Requirements 
for Existing Developments) and the specifications outlined in §10.625 
of this title (relating to Events of Noncompliance). 

§10.625. Events of Noncompliance. 

Figure: 10 TAC §10.625 lists events for which a multifamily rental 
Development may be found to be in noncompliance for compliance 
monitoring purposes. This list is not an exclusive list of events and is-
sues for which an Owner may be subject to an administrative penalty, 
debarment or other enforcement action. The first column of the chart 
identifies the noncompliance event. The second column indicates to 
which program(s) the noncompliance event applies. The last column 
indicates if the issue is reportable on IRS Form 8823 for HTC Devel-
opments. 
Figure: 10 TAC §10.625 
[Figure: 10 TAC §10.625] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 14, 2022. 
TRD-202202679 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 475-3959 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 11. TEXAS JUVENILE JUSTICE 
DEPARTMENT 

CHAPTER 380. RULES FOR STATE-
OPERATED PROGRAMS AND FACILITIES 
The Texas Juvenile Justice Department (TJJD) proposes 
to amend §§380.8501, 380.8521, 380.8702, 380.8703, and 
380.8751, concerning admission, placement, release, and 
discharge and treatment. 
SUMMARY OF CHANGES 

The amendments to §380.8501, concerning Definitions, will in-
clude deleting the definitions for the terms Indicator, Objective, 
Program Completion, and Stage; adding definitions for the terms 
Program Completion Criteria and Risk Level; modifying the def-
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initions of the terms Community Reentry/Transition Plan, Home 
Placement, Initial Placement, Release under Supervision, Re-
vocation Offense, and Transition; and making non-substantive 
revisions to the definitions of the terms Discharge, Final Deci-
sion Authority, Most Serious of the Relevant Offenses, Parole 
Status, and Transfer. 

The amendments to §380.8521, concerning Facility Assignment 
System, will include adding a statement that TJJD seeks to 
place youth in the least restrictive setting possible to address 
the youth's treatment needs while considering public safety; 
adding that this rule applies to placements made after initial 
commitment or recommitment (rather than upon release from 
an intake unit); adding intellectual impairment as a factor that 
is considered in determining an appropriate facility assignment; 
adding reduction in risk level as a reason youth may be as-
signed to a subsequent placement; revising the list of factors 
that contribute to the risk assessment (i.e., added age at first 
offense, deleted age at first referral, and deleted behavior at the 
orientation and assessment unit or while on parole) and adding 
that these are examples, not required factors; and adding that 
the executive director or designee (rather than the division 
director over residential services or designee) may waive certain 
facility restriction levels required by this rule. 
The amendments to §380.8702, concerning Rehabilitation Pro-
gram Overview, will include adding that the rehabilitation pro-
vided by TJJD is for the purpose of reducing future delinquent 
behavior and increasing public safety (rather than youth account-
ability); adding that TJJD provides a trauma-informed rehabilita-
tive program that is focused on delivering needed treatment, as-
sessing behavioral progress, assessing increases in protective 
factors and decreases in risk factors, and assessing the ability of 
youth to use skills learned in treatment and programming (rather 
than each TJJD facility using an integrated, system-wide reha-
bilitative program that offers a menu of therapeutic techniques, 
tools, and program components to help individual youth increase 
their ability to be productive citizens and to avoid re-offending); 
adding that all treatment and programming is delivered in the 
least restrictive setting appropriate to the youth, consistent with 
the rules of this chapter; removing the requirement for youth in 
residential facilities to be reviewed and assessed by a multidis-
ciplinary team and for youth on parole in the community to be 
reviewed and assessed by the assigned parole officer; remov-
ing a reference to another TJJD rule; adding that TJJD facili-
ties maintain a structured daily schedule (rather than a 16-hour 
day); specifying that youth are given the opportunity to partici-
pate (rather than must participate) in regular large-muscle exer-
cise and recreation programs; and removing the provision stating 
that TJJD facilities provide and youth are required to participate 
in skills development groups. 
The amendments to §380.8703, concerning Rehabilitation Pro-
gram Stage Requirements and Assessment, will make numer-
ous changes in several areas. 
Changes relating to the general themes of the program will in-
clude replacing the section relating to the general themes of 
the rehabilitation program; adding areas such as educational/vo-
cational activities, treatment/intervention activities, therapeutic 
tools, individual goals, and safe behavior as areas of focus, in 
addition to risk and protective factors; removing a reference to 
engaging the youth's family in the section on general themes; 
and adding that the objectives for each stage of the program are 
provided in writing to the youth. 

Changes relating to stage assessment will include removing a 
description of specific items that are reviewed and/or discussed 
during a stage assessment; adding that, following a stage as-
sessment, the youth is assigned to the most appropriate stage, 
which could be more than one stage higher than the current 
stage; adding that each youth's specific needs and responsivity 
must be considered when assessing a youth's stage; removing 
a reference to demotion of a youth's stage as a disciplinary con-
sequence and adding that lowering a youth's stage is allowed 
after a determination that behavior proven in a Level II hearing 
indicates the youth no longer meets the requirements of the cur-
rently assigned stage; adding that, if a youth loses release el-
igibility under §380.8555 or §380.8559, the youth is no longer 
designated as having completed the rehabilitative program and 
will be assigned to stage 4; and removing a statement requiring 
that, if appropriate, an updated case plan is developed following 
a stage assessment meeting. 
Changes relating to stage descriptions will include revising the 
descriptions of each stage and the factors indicating completion 
of each stage. 
Other changes to §380.8703 will include removing statements 
relating to how long it may take to complete each stage and to 
complete the entire program with reasonable effort by the youth; 
adding that youth will be reassessed and placed the most appro-
priate stage based on the youth's current behavior and progress 
in the program (rather than automatically placed on a pre-set 
stage level) when a youth is recommitted to TJJD for a new of-
fense or returned to a TJJD facility for disciplinary reasons; re-
moving the requirement to reassess a youth's stage assignment 
when the youth is returned to a TJJD facility for non-disciplinary 
reasons; and removing the section on appeals relating to stage 
assessments or opportunities to demonstrate completion of re-
quirements. 
The amendments to §380.8751, concerning Specialized Treat-
ment, will make changes relating to the requirement to partici-
pate in or complete specialized treatment including adding that, 
for youth who have specialized treatment requirement as part of 
transition or release criteria, a youth may qualify for the transition 
or release if a designee of the executive director with appropriate 
expertise determines that the youth has made sufficient progress 
toward treatment goals or that the goals can be addressed in a 
non-high-restriction setting. This replaces requirements that the 
youth must be scheduled to begin the specialized treatment in 
a medium-restriction facility or on parole, as documented in the 
youth's most recent treatment plan, with a requirement to com-
plete treatment included in the youth's conditions of release or 
make sufficient progress in the assigned treatment program with 
a corresponding reduction in risk to allow for the youth to con-
tinue treatment in a non-high-restriction setting, with a require-
ment to complete treatment included in the youth's conditions of 
release. 
Other changes to §380.8751 will include removing the require-
ment for intensive treatment programs to be delivered in a set-
ting where all youth in the program reside in a common dormi-
tory and where the milieu is designed to address the specialized 
need on a continuous basis; adding that treatment in such pro-
grams is generally delivered in specialized groups; specifying 
that moderate-intensity treatment programs are generally deliv-
ered in specialized groups; removing the statement that such 
programs include individual counseling, and renamed these pro-
grams as moderate-intensity (rather than short-term) treatment 
programs; clarifying that TJJD's specialized treatment programs 
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are designed (rather than shown) to reduce risk to reoffend; clar-
ifying that, when a youth cannot be provided the type of spe-
cialized program designed in this rule for the youth's assessed 
need level, the youth will be provided with the most appropriate 
alternate form of intervention (rather than specialized interven-
tion); removing a provision stating that the orientation and as-
sessment unit is where assessments of specialized treatment 
needs are conducted; removing a provision stating that upon 
arrival at the initial placement is when the youth's comprehen-
sive plan for specialized treatment is completed; adding that the 
mental health needs assessment and intellectual disability diag-
nosis is provided by mental health staff (rather than psychology 
or psychiatry staff); specifying that youth with a moderate mental 
health need are placed at a facility offering the necessary clini-
cal and/or psychiatric (rather than clinical and psychiatric) sup-
port; modifying the descriptions of youth with a low mental health 
need or no mental health need to be based on whether the youth 
requires follow-up mental health or psychiatric services, regard-
less of whether the youth has a diagnosis; adding that a men-
tal health professional (rather than only a psychologist) may re-
fer a youth for a determination of need for capital and serious 
violent offender treatment, and that the determination of need 
is based on a clinical (rather than psychological) assessment; 
adding that the assessment of need for substance use services 
is conducted by mental health staff or a chemical dependency 
counselor (rather than a psychologist or mental health profes-
sional); and adding that youth are provided specialized aftercare 
as needed and as available. This replaces a listing of the pro-
grams that, if completed, would qualify the youth for specialized 
outpatient aftercare as needed, as recommended, and as avail-
able. 
FISCAL NOTE 

Emily Anderson, Chief Financial and Operating Officer, has de-
termined that, for each year of the first five years the amended 
sections are in effect, there will be no significant fiscal impact for 
state government or local governments as a result of enforcing 
or administering the sections. 
PUBLIC BENEFITS/COSTS 

Cameron Taylor, Policy Advisor, has determined that, for each 
year of the first five years the amended sections are in effect, 
the public benefit anticipated as a result of administering the sec-
tions will be improvements to the rehabilitative stage system to 
more appropriately indicate a youth's motivation and readiness 
to change patterns of behavior and thinking, to more clearly ar-
ticulate expectations of each stage in the program to youth and 
staff, and to more accurately capture a youth's readiness for pa-
role in order to enhance public safety. 
Ms. Anderson has also determined that there will be no effect 
on small businesses, micro-businesses, or rural communities. 
There is no anticipated economic cost to persons who are re-
quired to comply with the sections as proposed. No private real 
property rights are affected by adoption of these sections. 
GOVERNMENT GROWTH IMPACT 

TJJD has determined that, during the first five years the pro-
posed rules are in effect, the rules will have the following im-
pacts. 
1. The proposed rules do not create or eliminate a government 
program. 

2. The proposed rules do not require the creation or elimination 
of employee positions at TJJD. 
3. The proposed rules do not require an increase or decrease in 
future legislative appropriations to TJJD. 
4. The proposed rules do not impact fees paid to TJJD. 
5. The proposed rules do not create a new regulation. 
6. The proposed rules do not expand, limit, or repeal an existing 
regulation. 
7. The proposed rules do not increase or decrease the number 
of individuals subject to the rules' applicability. 
8. The proposed rules will not positively or adversely affect this 
state's economy. 
PUBLIC COMMENTS 

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer, 
Texas Juvenile Justice Department, P.O. Box 12757, Austin, 
Texas, 78711, or email to policy.proposals@tjjd.texas.gov. 
SUBCHAPTER A. ADMISSION, PLACEMENT, 
RELEASE, AND DISCHARGE 
DIVISION 1. DEFINITIONS 
37 TAC §380.8501 

STATUTORY AUTHORITY 

The amended sections are proposed under Section 242.003, 
Human Resources Code, which requires TJJD to adopt rules ap-
propriate to the proper accomplishment of TJJD's functions and 
to adopt rules for governing TJJD schools, facilities, and pro-
grams. 
No other statute, code, or article is affected by this proposal. 
§380.8501. Definitions. 

As used in this chapter, the following words and terms shall have the 
following meanings unless the context clearly indicates otherwise. 

(1) Assessment Rating--a score derived from evi-
dence-based criminogenic factors in a youth's history used to assess 
the danger a youth poses to the community. 

(2) Committing Offense--the most serious of the relevant 
offenses found at the youth's commitment proceeding and any probated 
offense(s) modified by the commitment order. If a committing offense 
is a violation of a federal statute, the offense will be treated as a viola-
tion of a state statute which prohibits the same conduct as the relevant 
federal offense. 

(3) Community Reentry/Transition Plan--an individual 
case plan that includes conditions of parole or placement for youth 
who are moving to a less restrictive environment. The community 
reentry/transition plan summarizes the youth's progress [to date], 
identifies risk factors and protective factors, provides referrals to 
community services and supports, and identifies objectives for the 
youth to complete at the next placement. 

(4) Conditional Placement--a trial living arrangement at a 
lower restriction level without changing the youth's currently assigned 
placement. Conditional placements may be to medium-restriction fa-
cilities or approved home placements. Continued placement at the 
lower restriction level is dependent on meeting pre-established con-
ditions. 
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(5) Determinate Sentence Review--a review conducted for 
youth with determinate sentences who have not met program comple-
tion criteria in which staff determines the appropriate action (e.g., re-
quest a transfer hearing under Section 54.11, Family Code, transfer to 
TDCJ parole). 

(6) Discharge--an action that ends the jurisdiction of the 
Texas Juvenile Justice Department (TJJD) [Department's (TJJD's) ju-
risdiction] over a youth. 

(7) Final Decision Authority--the TJJD executive director 
or a staff member designated by the executive director in writing (e.g., 
via operational manual, administrative directive). 

(8) High Restriction and Medium Restriction--see defini-
tions in §380.8527 of this chapter. 

(9) Home Placement--a placement in the home of the par-
ent, other relative or individual acting in the role of parent, managing 
conservator, or guardian, or in an independent living arrangement (ex-
cluding contract independent living programs)[, for youth who have 
earned parole status]. 

(10) Home Substitute Placement--a program placement in 
the community that is not high restriction for youth who have earned 
parole status. 

[(11) Indicator--tasks that clarify and show evidence of 
completing the stage objective. These tasks are completed by the 
youth and involve discussion with the youth's case manager, group, 
multi-disciplinary team, and/or family/adult mentor. To complete an 
objective, all indicators must be completed.] 

(11) [(12)] Initial Placement--a placement to which youth 
are assigned [following a period of assessment at a TJJD orientation 
and assessment unit] upon being committed to TJJD. This definition 
does not include a youth's placement at the orientation and assessment 
unit. 

(12) [(13)] Minimum Length of Stay--the predetermined 
minimum period of time established by TJJD that a youth will be as-
signed to live in a high- or medium-restriction placement before being 
placed on parole status. 

(13) [(14)] Minimum Period of Confinement--the predeter-
mined minimum period of time established by law that a youth com-
mitted to TJJD on a determinate sentence must remain confined in a 
high-restriction placement. 

(14) [(15)] Most Serious of the Relevant Offenses--the of-
fense that carries the most severe consequences, which are, from most 
to least severe: 

(A) an offense which carries a determinate sentence; 

(B) the offense for which the designated minimum        
length of stay will produce the longest time in the physical custody of 
TJJD; 

(C) the offense which requires the highest facility re-
striction level [of restriction in placement]; 

(D) 
penalty; and 

the offense which carries the most severe criminal 

(E) the most recently adjudicated offense. 

(15) [(16)] Non-Sentenced Offender--a youth who is com-
mitted to TJJD for an indeterminate period of time, not to exceed age 
19. 

[(17) Objective--the most important concepts or skills nec-
essary to earn a stage and to progress in the rehabilitation program. 
Each objective has one or more indicators of completion.] 

(16) [(18)] Offense Severity--a rating of high, moderate, 
or low based on the degree of the committing or revocation offense as 
defined by the Penal Code or relevant federal statute and any of the 
following applicable aggravating factors: 

(A) sex offense as identified in Section 62.001, Code of 
Criminal Procedure; 

(B) felony against a person; 

(C) possession or use of a weapon or firearm during the 
commission of the committing offense. 

(17) [(19)] Parole Status--a status assigned to a youth 
when program completion criteria have been met or the Release 
Review Panel has ordered [orders] the youth's release under supervi-
sion. Parole status qualifies the youth for placement in the home or 
a home substitute and ensures that the youth may not be moved to a 
high-restriction placement without the highest level of due process 
afforded to TJJD youth. 

(18) [(20)] Program Completion Criteria--[occurs when a 
youth has met] specific requirements established by rule that entitle a 
youth to parole when met [in order to earn release from a residential 
program]. 

(19) [(21)] Program Completion Review--a review in 
which staff determines whether a youth appears to meet program 
completion criteria. 

(20) [(22)] Release under [Under] Supervision (or Re-
lease)--the act of placing a youth on parole status under TJJD 
supervision. [The youth remains under the jurisdiction of TJJD and is 
subject to the conditions of parole supervision.] 

(21) [(23)] Revocation Offense--the offense on which a 
youth's minimum length of stay is based following a parole revocation 
hearing. It is the most serious of the relevant offenses found at the [a 
parole revocation] hearing. 

(22) [(24)] Risk and Protective Factors--risk factors are as-
pects of a youth's environment, behavior, and mental processes that 
contribute to potential for further delinquent activity. Protective fac-
tors are positive aspects of individual youth situations that keep a youth 
away from delinquent activity. 

(23) Risk Level--a level derived from the risk assessment 
tool used to assess the danger a youth poses to the community. 

(24) [(25)] Sentenced Offender--a youth committed to 
TJJD pursuant to Section 54.04(d)(3) or Section 54.05(f), Family 
Code, with a fixed sentence assigned by the committing court. De-
pending on the length of the sentence, a youth may be transferred to 
the Texas Department of Criminal Justice (TDCJ) to complete the 
sentence. 

[(26) Stage--measure of progress through TJJD's rehabili-
tation program. The youth's stage assignment reflects the stage objec-
tives the youth is currently working on.] 

(25) [(27)] Transfer--a movement of a sentenced offender 
to the TDCJ - Correctional Institutions [Institutional] Division or TDCJ 
- Parole Division. 

(26) [(28)] Transition--the act of moving a youth from a 
high-restriction facility to a medium-restriction facility based on the 
youth's progress in the rehabilitation program. Transition does not re-
sult in the youth being placed [without placing the youth] on parole 
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status. [Transitions are used to facilitate the youth's adjustment to the 
community.] 

(27) [(29)] Transition Review--a review in which staff de-
termines whether a youth meets criteria for transition under §380.8545 
of this chapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 15, 2022. 
TRD-202202690 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 490-7278 

DIVISION 3. PLACEMENT PLANNING 
37 TAC §380.8521 

STATUTORY AUTHORITY 

The amended sections are proposed under Section 242.003, 
Human Resources Code, which requires TJJD to adopt rules ap-
propriate to the proper accomplishment of TJJD's functions and 
to adopt rules for governing TJJD schools, facilities, and pro-
grams. 
No other statute, code, or article is affected by this proposal. 
§380.8521. Facility Assignment System. 

(a) Purpose. The purpose of this rule is to establish an objec-
tive system of assigning youth to the most appropriate facility consid-
ering the Texas Juvenile Justice Department's (TJJD's) responsibilities 
to provide for public protection and promotion of rehabilitation. TJJD 
seeks to place youth in the least restrictive setting possible to address 
the youth's treatment needs while considering public safety. 

(b) General Provisions. 

(1) This rule applies to placement decisions made: 

(A) after [upon release from an intake unit on] initial 
commitment or recommitment to TJJD; and 

(B) following a parole revocation hearing. 

(2) Youth may be assigned to subsequent residential 
placements based on changing treatment needs, reduction in risk level, 
progress in rehabilitation programming, safety issues, or overpopula-
tion concerns. For more information on transfers between facilities 
and transitions to less restrictive placements, see §380.8545 of this 
chapter [title]. 

(3) Placements described in this rule are limited to high- or 
medium-restriction [high or medium restriction] facilities. For more 
information on facility restriction levels, see §380.8527 of this chapter 
[title]. 

(c) Placement System Factors. Placement decisions are based 
on factors including, but not limited to, those listed in paragraphs (1) -
(4) of this subsection, with each factor given priority in the order listed. 

(1) Gender--Youth are generally assigned to male-only or 
female-only facilities. However, during orientation and assessment or 
to receive treatment for certain specialized treatment needs, youth may 

be assigned to co-educational facilities. Youth in co-educational facil-
ities have equal access to agency programs and activities. 

(2) Treatment Needs--Of the facilities available for the 
youth's gender, youth are assigned to the facility that is best suited to 
meet the youth's individual treatment needs. Youth with the highest 
need for any of the following specialized treatment services will 
be placed in a facility that provides those services: mental health, 
intellectual disability, [mental retardation,] sexual behavior, capital 
or serious violent [capital/violent] offender, or substance use services 
[alcohol or other drugs]. Whenever possible, youth with co-occurring 
specialized treatment needs are assigned to placements providing 
each indicated type of treatment. See §380.8751 of this chapter [title] 
for more information on the assessment of specialized treatment 
needs. Age, [and] medical needs, and intellectual impairment are also 
considered in determining an appropriate facility assignment. 

(3) Risk Assessment--Of the facilities available for the 
youth's gender and treatment needs, youth are assigned to a high-
or medium-restriction [high or medium restriction] facility based on 
an assessment of risk factors, such as [that includes] offense history, 
age at first offense [referral to juvenile court], past facility escapes, 
[behavior while at the orientation and assessment unit or on parole,] 
and other criminogenic factors. 

(A) Placement upon Initial Commitment or Recommit-
ment to TJJD. 

(i) Sentenced offenders are initially assigned to a 
high-restriction facility. 

(ii) [(i)] Non-sentenced [Except as provided in 
clause (ii) of this subparagraph, non-sentenced] offenders with a 
committing offense of high [or moderate] severity [and all sentenced 
offenders] are initially assigned to a high-restriction [high restriction] 
facility. 

(iii) Non-sentenced offenders with a committing of-
fense of moderate severity who score in the high or medium category 
on the risk assessment are initially assigned to a high-restriction facil-
ity. 

(iv) [(ii)] Non-sentenced offenders with a commit-
ting offense of moderate severity who score in the lowest category on 
the risk assessment are initially assigned to a high- or medium-restric-
tion [high or medium restriction] facility, depending on the nature of 
the committing offense and other factors identified in this rule. 

(v) [(iii)] Non-sentenced offenders with a commit-
ting offense of low severity are initially assigned to a high- or medium-
restriction [high or medium restriction] facility, depending on the re-
sults of the risk assessment and other factors identified in this rule. 

(B) Placement after Level I Revocation Hearing [upon 
Disciplinary Transfer from Parole to a Residential Facility]. 

(i) Following revocation as a result of a Level I due 
process hearing held in accordance with §380.9551 of this chapter 
[title], non-sentenced offenders found to have engaged in felony-level 
conduct while on parole and all sentenced offenders are assigned to 
high-restriction [high restriction] facilities. 

(ii) Following revocation as a result of a Level I 
due process hearing held in accordance with §380.9551 of this chapter 
[title], non-sentenced offenders found to have violated conditions of 
parole that are not law violations or engaged in misdemeanor-level 
conduct are assigned to high- or medium-restriction [high or medium 
restriction] facilities, depending on the results of the risk assessment 
and other factors identified in this rule. 
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(4) Proximity to Home--Of the facilities available for 
the youth's gender, treatment needs, and risk assessment, youth are 
assigned to the facility closest to the residence of the youth's par-
ent/guardian. In cases where the closest placement is at or above 
established population capacity or specialized treatment population 
capacity, the youth may be assigned to another appropriate placement. 

(d) Waivers. Except for non-sentenced offenders with a 
committing offense of high severity and sentenced offenders, the 
facility restriction level required under this rule may be waived by 
the executive director or designee [division director over residential 
services or his/her designee]. A designated restriction level may be 
waived in order to meet a youth's specific treatment needs or when it 
is determined that a youth has a disability or special medical condition 
that would prevent the youth from functioning in the designated 
restriction level. 

(e) Parent Notification. Parents or guardians of youth are no-
tified of placement assignments in accordance with §380.8705 of this 
chapter [title]. 

(f) Individual Exceptions. The executive director or [his/her] 
designee may make exceptions to placement assignments under this 
rule on a case-by-case basis, taking into consideration a youth's specific 
treatment needs and public safety. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 15, 2022. 
TRD-202202691 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 490-7278 

SUBCHAPTER B. TREATMENT 
DIVISION 1. PROGRAM PLANNING 
37 TAC §380.8702, §380.8703 

STATUTORY AUTHORITY 

The amended sections are proposed under Section 242.003, 
Human Resources Code, which requires TJJD to adopt rules ap-
propriate to the proper accomplishment of TJJD's functions and 
to adopt rules for governing TJJD schools, facilities, and pro-
grams. 
No other statute, code, or article is affected by this proposal. 
§380.8702. Rehabilitation Program Overview. 

(a) Purpose. The purpose of this rule is to identify the 
[agency's] philosophy and approach of the Texas Juvenile Justice De-
partment (TJJD) to the rehabilitation of youth in TJJD's care [juvenile 
delinquents] in order to reduce future delinquent behavior and increase 
public safety [youth accountability]. 

(b) Applicability. This rule applies to youth committed to 
TJJD [the Texas Juvenile Justice Department (TJJD)]. 

(c) Definitions. See §380.8501 of this chapter [title] for defi-
nitions of terms used in this rule. 

(d) General Provisions. 

(1) TJJD provides a trauma-informed rehabilitative 
program that is focused on delivering needed treatment, assessing 
behavioral progress, assessing increases in protective factors and 
decreases in risk factors, and assessing the ability of youth to use skills 
learned in treatment and programming. 

[(1) Each TJJD-operated residential facility uses an inte-
grated, system-wide rehabilitative program that offers a menu of ther-
apeutic techniques, tools, and program components to help individual 
youth increase their ability to be productive citizens and to avoid re-of-
fending.] 

(2) All treatment and programming is delivered in the least 
restrictive setting appropriate to the youth, consistent with the rules of 
this chapter. 

(3) [(2)] To the extent possible, TJJD's rehabilitative 
program offers programs that ensure [in an adequate manner so that] 
youth receive appropriate rehabilitation services, including those 
recommended by the committing court. 

(4) [(3)] All aspects of the TJJD rehabilitation program are 
individualized and performance-based, with clearly defined expecta-
tions as set forth in §380.8703 of this chapter [title]. 

(5) [(4)] Each youth's individual progress is reviewed 
monthly. The review addresses identified risk and protective factors 
and individual abilities. 

[(5) Youth in residential facilities are reviewed and as-
sessed by a multi-disciplinary team. Youth on parole in the community 
are reviewed and assessed by the assigned parole officer.] 

(6) As youth progress in the rehabilitation program, there 
are increased expectations for demonstrating developed skills and so-
cial responsibility, a decreased need for staff intervention, and an in-
crease in earned privileges [as set forth in §380.9502 of this title]. 

(7) TJJD facilities maintain a structured daily schedule [, 
16-hour day] for all youth. Each [During each] day, youth work on 
components of the rehabilitation program. 

(8) TJJD facilities provide for and youth are required to 
participate in a structured, individually appropriate educational pro-
gram or equivalent, with appropriate supports. 

(9) TJJD facilities provide and eligible youth may partici-
pate in work experiences. 

(10) TJJD facilities must provide and youth are given the 
opportunity [required] to participate in regular large-muscle exercise 
and recreation programs. 

[(11) TJJD facilities provide and youth are required to par-
ticipate in skills development groups.] 

(11) [(12)] Staff members receive appropriate training and 
certification related to their role in the rehabilitation program and the 
types of services they provide. 

(12) [(13)] TJJD may pilot new programs or program com-
ponents for youth whose needs cannot be met by existing program com-
ponents. 

§380.8703. Rehabilitation Program Stage Requirements and Assess-
ment. 

(a) Purpose. Youth [Texas Juvenile Justice Department (TJJD) 
youth] earn the ability to move to less restrictive placements by pro-
gressing through a stage system that measures progress in the rehabili-
tation program. The purpose of this rule is to provide a general outline 
of the areas in which a youth must demonstrate progress and to describe 
the process for assessing progress. 
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(b) Applicability. This rule applies to all residential facilities 
operated by the Texas Juvenile Justice Department (TJJD) [TJJD]. This 
rule does not apply to youth in contract-care [contract care] programs 
that are not required to provide the TJJD rehabilitation program. This 
rule does not apply to youth on parole status. 

(c) Definitions. See §380.8501 of this chapter for definitions 
of terms used in this rule. 

(d) General Themes in the Rehabilitation Program. [For each 
stage, a youth completes objectives around the following general 
themes:] 

(1) TJJD's rehabilitation program is composed of a set of 
stages with objectives related to each youth's rehabilitative needs. Ex-
pectations generally increase as youth progress through the stages. 

[(1) demonstrate an understanding of risk and protective 
factors and show a decrease in risk factors and an increase in protective 
factors over the course of the rehabilitation program;] 

(2) Progress is measured through an assessment of the 
youth's demonstration of skills in areas such as: 

(A) appropriate participation in education/vocational 
and treatment/intervention activities; 

(B) understanding and use of therapeutic tools; 

(C) ability to develop, discuss, and work toward indi-
vidual goals; 

(D) 
havior; and 

application of regulation tools to maintain safe be-

(E) reducing risk factors and increasing protective fac-
tors; 

[(2) demonstrate increased understanding of how those 
personal risk factors relate to success/lack of success in the community 
and an understanding of how the youth's committing offense was 
related to risk factors; and] 

(3) The objectives for each youth shall be in writing and 
provided to the youth. 

[(3) engage the youth's family in programming.] 

(4) Each youth is provided an equal opportunity, as the 
youth's behavior warrants, to participate in the scheduled activities 
needed to progress. 

(e) [Process for] Stage Assessment. 

(1) A stage assessment shall be conducted when the youth 
completes the required objectives for the stage or within 90 days from 
the previous stage assessment, whichever occurs first. 

(2) Each stage assessment includes a comprehensive as-
sessment of the youth's progress in the rehabilitation program. 

(3) [(A)] The parent/guardian must be given an opportunity 
[and parole officer are invited to each meeting and allowed] to provide 
input to be considered at each stage assessment. 

[(B) The youth is responsible for being prepared to dis-
cuss information related to the youth's program and preparing any in-
formation the youth is required to present for stage progression.] 

[(C) During the stage assessment:] 

[(i) the youth's general progress in the program and 
on specific case plan objectives is reviewed;] 

[(ii) risk and protective factors are reviewed;] 

[(iii) medical and mental health information is dis-
cussed (if applicable);] 

[(iv) feedback is provided to the youth on areas of 
strength and areas needing improvement;] 

[(v) interventions to assist the youth's progress are 
discussed and developed; and] 

[(vi) community reentry planning is discussed.] 

(4) [(3)] As a result of a stage assessment, the youth is as-
signed to the most appropriate stage. Youth may be assigned to a stage 
that is more than one level higher than the current stage, if appropriate. 
[If it is determined that the youth meets the requirements for complet-
ing the stage, the youth is promoted to the next stage.] 

[(4) If it is determined that the youth does not meet the re-
quirements for completing the stage, the youth remains on the current 
stage.] 

(5) Each youth's specific needs and responsivity must be 
considered when assessing a youth's stage. If a youth fails to progress 
through the stages, staff must conduct a review for responsivity needs 
and, if appropriate, implement individualized interventions. 

(6) [(5)] Youth may not be assigned to a lower [demoted 
in] stage, except [when]: 

(A) when it is determined that behavior proven at a 
Level II due process hearing held in accordance with §380.9555 of 
this chapter indicates the youth no longer meets the requirements of 
the current stage assignment; or [stage demotion is assigned as a dis-
ciplinary consequence following a due process hearing, in accordance 
with §380.9503 of this chapter; or] 

(B) [a youth is returned to a high- or medium-restriction 
facility,] in accordance with subsection (g) [(h)] of this section. 

(7) If a youth loses release eligibility under §380.8555 or 
§380.8559 of this chapter, the youth is no longer designated as having 
completed the rehabilitative program under this rule and is assigned to 
stage 4. 

(8) [(6)] The youth and the youth's parent/guardian are no-
tified of the results of the stage assessment. [If appropriate, an updated 
individual case plan must be developed following the meeting.] 

(f) Requirements for Stage Promotion. 

(1) Stage 1--this stage focuses on building a foundation of 
safety and regulation. During this stage, the youth will gain [is com-
pleted when TJJD determines that the youth has demonstrated] basic 
knowledge of the TJJD stage objectives and requirements for program 
completion. The youth attends the foundational skills development 
groups and participates in individual sessions with the case manager 
to develop an assessment of risk and protective factors. To determine 
whether youth have completed this stage, youth are assessed on factors 
including [complete stage 1, the youth must]: 

[(A) complete the following objectives in accordance 
with the specified indicators for each objective:] 

(A) [(i)] reviewing the youth's own unique [understand 
the definition of] risk and protective factors with the case manager; 

[(ii) 
ment;] 

explore risk factors related to TJJD commit-

[(iii) attempt to involve a family member or an adult 
mentor, with assistance from the family liaison and case manager; and] 
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[(iv) establish a personal goal and identify strategies 
to achieve that goal;] 

(B) discussing [present and discuss] the youth's 
progress toward goals with [the] staff [as specified in the stage indica-
tors]; 

(C) working on [complete] case plan objectives with the 
case manager; and 

(D) participating [consistently participate] in the fol-
lowing other areas of programming: 

(i) treatment and intervention activities; 

[(i) groups and individual counseling sessions;] 

[(ii) specialized treatment programs (if applicable);] 

(ii) [(iii)] academic and workforce development 
programs; and 

(iii) [(iv)] application of learned skills in daily be-
havior. 

(2) Stage 2--this stage focuses on healthy connection and 
the ability to make repairs after relational harm. Youth on this stage 
are moving beyond the pre-contemplation stage of change to accept 
that changes are needed to improve their ability to be successful in the 
future. To determine whether youth have completed this stage, youth 
are assessed on factors including: [is completed when TJJD determines 
that the youth has identified and discussed personal risk and protective 
factors; identified patterns in the youth's thoughts, feelings, attitudes, 
values, and beliefs that relate to TJJD commitment and ongoing behav-
iors; and participated with staff in targeting specific skills for develop-
ment based on the youth's risk and protective factors. To complete stage 
2, the youth must:] 

[(A) complete the following objectives in accordance 
with the specified indicators for each objective:] 

(A) [(i)] exploring [explore] personal risk and protec-
tive factors, including those related to TJJD commitment; 

(B) [(ii)] sharing plans for community reintegration 
[share identified risk and protective factors] with the youth's family, 
community supports, or adult mentor; [and] 

(C) [(iii)] exploring [identify] patterns in thoughts, feel-
ing, attitudes, beliefs, and values; 

(D) making progress towards personalized goals; 

(E) [(B)] presenting and discussing [present and dis-
cuss] the youth's progress with the youth's treatment team [evaluating 
staff as specified in the stage indicators]; 

(F) [(C)] completing [complete] case plan objectives; 
and 

(G) [(D)] participating [consistently participate] in 
other areas of programming as described in paragraph (1)(D) of this 
subsection. 

(3) Stage 3--this stage focuses on taking responsibility and 
making prosocial decisions. Youth on this stage are preparing to move 
into the action stage of change through continued acknowledgment of 
the need to change and planning for their future. To determine whether 
youth have completed this stage, youth are assessed on factors includ-
ing: [is completed when TJJD determines that the youth has completed 
assigned skill lessons designed to reduce risk factors and enhance pro-
tective factors. The youth is expected to take responsibility for the 
committing offense, identify patterns in thinking, and be able to discuss 

the impact of the offense on direct and indirect victims. The youth is 
expected to incorporate the new skills learned while in the facility into 
daily living situations. To complete stage 3, the youth must:] 

[(A) complete the following objectives in accordance 
with the specified indicators for each objective:] 

(A) [(i)] demonstrating [show] a reduction in [of] risk 
factors and an increase in protective factors; 

(B) [(ii)] taking [take] responsibility for behaviors lead-
ing to commitment [the committing offense]; [and] 

[(iii) share progress on reducing risk factors and in-
creasing protective factors with the youth's family member or adult 
mentor;] 

[(B) present and discuss the youth's progress with the 
evaluating staff as specified in the stage indicators;] 

(C) completing [complete] case plan objectives; and 

(D) participating [consistently participate] in other ar-
eas of programming as described in paragraph (1)(D) of this subsec-
tion. 

(4) Stage 4--this stage focuses on demonstrating and prac-
ticing learned skills for youth. The purpose of this stage is demon-
strating independence through application of treatment concepts and 
skills learned in earlier stages. [is completed when TJJD determines 
that the youth demonstrates and practices skills learned in skills groups 
through daily application in situations that present increased risk for 
the youth. Youth are expected to engage in responsible behaviors that 
are consistent with identified protective factors on a regular basis. Ad-
ditional skills are learned as assigned.] This stage is considered the 
second-highest stage for purposes of eligibility for transition under 
§380.8545 of this chapter. To determine whether youth have completed 
this stage, youth are assessed on factors including [To complete stage 
4, the youth must]: 

[(A) complete the following objectives in accordance 
with the specified indicators for each objective:] 

(A) [(i)] demonstrating continued [show a] reduction in 
[of] risk factors and [an] increase in protective factors; [and] 

(B) [(ii)] identifying [identify] new thoughts, feelings, 
attitudes, beliefs, and values that might increase success in the commu-
nity; 

[(B) present and discuss the youth's progress with the 
evaluating staff as specified in the stage indicators;] 

(C) completing [complete] case plan objectives; and 

(D) participating [consistently participate] in other ar-
eas of programming as described in paragraph (1)(D) of this subsec-
tion. 

(5) Rehabilitative stages completion status--this designa-
tion indicates that a youth has completed stage 4 and [Youth Empower-
ment Status (YES)--youth who complete stage 4 and remain in a resi-
dential facility are assigned to Youth Empowerment Status. This status 
requires youth to continue to work in the program to maintain their 
gains, continue to reduce risk factors and increase protective factors, 
continue their skills development, and contribute positively to their 
living environment. If TJJD determines that the youth meets all ob-
jectives, the youth is placed on active status. If TJJD determines that 
the youth does not meet all objectives, the youth is placed on inactive 
status. Stage YES-Active] is considered the highest stage for purposes 
of program completion under §380.8555 and §380.8559 of this chapter. 
Youth are in the maintenance stage of change and will be given the op-
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portunity to demonstrate and apply learned skills. Youth are expected 
to [The youth's objectives are:] 

[(A) show a reduction of risk factors and an increase in 
protective factors;] 

[(B) complete case plan objectives; and] 

[(C) consistently] participate in other areas of program-
ming as described in paragraph (1)(D) of this subsection [subsection 
(f)(1)(D) of this section]. 

[(g) Opportunity to Demonstrate Completion of Require-
ments.] 

[(1) Some objectives may be completed in a single month. 
Completion of all stage requirements for promotion is demonstrated 
primarily through consistent participation in scheduled activities and 
development of skills to address risk factors, which will generally take 
longer than one month to achieve. The stage requirements are generally 
sequential.] 

[(2) During each monthly assessment period, the youth is 
provided an equal opportunity, as the youth's behavior warrants, to par-
ticipate in the scheduled activities needed to progress. With reasonable 
effort by the youth, the requirements of the highest stage will be com-
pleted within the youth's initial minimum length of stay or minimum 
period of confinement. For youth whose minimum length of stay or 
minimum period of confinement exceeds 12 months, the schedule must 
provide an opportunity for completion of the highest stage within one 
year.] 

(g) [(h)] Stage Assessment upon Return to a High- or Medium-
Restriction Facility or upon New Commitment. A youth is reassessed 
and placed on the most appropriate stage for the youth's current behav-
ior and progress in the rehabilitation program when the youth is:[.] 

(1) [If a youth is] returned to a high-restriction facility for 
disciplinary reasons through a Level II due process hearing; [other than 
a parole revocation hearing, the youth is placed on stage 3 or retained 
on the current stage if currently assigned to stage 1 or 2.] 

(2) [If a youth is] returned to a high- or medium-restriction 
[high-restriction] facility for disciplinary reasons through a Level I due 
process hearing; or [as a result of a parole revocation hearing, the youth 
is placed on stage 1.] 

(3) [If a youth is] recommitted to TJJD for a new offense 
[committed while in the community, the youth is placed on stage 1]. 

[(4) If a youth is recommitted to TJJD for a new offense 
committed in a TJJD-operated or TJJD-contracted facility, the youth is 
reassessed by TJJD and placed on the most appropriate stage for the 
youth's current behavior and progress in the rehabilitation program.] 

[(5) If a youth is returned to a high- or medium-restriction 
facility for non-disciplinary reasons, the youth is reassessed by TJJD 
and placed on the most appropriate stage for the youth's current behav-
ior and progress in the rehabilitation program.] 

[(6) A youth whose stage is assigned under paragraphs (1) 
- (3) of this subsection may be promoted more than one stage at the first 
stage assessment following the return or recommitment.] 

[(i) Appeal of Assessment. A youth may appeal the results 
of a stage assessment or of the lack of opportunity to demonstrate 
completion of requirements by filing a grievance in accordance 
with §380.9331 of this chapter. The person assigned to respond to 
the grievance must not be a staff member who was involved in the 
assessment being grieved.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 15, 2022. 
TRD-202202692 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 490-7278 

DIVISION 2. PROGRAMMING FOR YOUTH 
WITH SPECIALIZED TREATMENT NEEDS 
37 TAC §380.8751 

STATUTORY AUTHORITY 

The amended sections are proposed under Section 242.003, 
Human Resources Code, which requires TJJD to adopt rules ap-
propriate to the proper accomplishment of TJJD's functions and 
to adopt rules for governing TJJD schools, facilities, and pro-
grams. 
No other statute, code, or article is affected by this proposal. 
§380.8751. Specialized Treatment. 

(a) Purpose. The purpose of this rule is to establish the process 
by which youth committed to the Texas Juvenile Justice Department 
(TJJD) are assessed and treated for specialized treatment needs. The 
purpose of all provisions in this rule is to promote successful youth 
reentry and reduce risk to the community by addressing individual spe-
cialized treatment needs through programs that are designed [shown] 
to reduce risk to reoffend. 

(b) Definitions. Except as indicated in this subsection, see 
§380.8501 of this chapter [title] for definitions of terms used in this 
rule. 

(1) Intensive Treatment Program--a high-intensity 
treatment program [, residential program in which all youth receiving 
treatment reside in a common dormitory. Intensive treatment pro-
grams are] designed to address youth with a high need for specialized 
treatment. Treatment is generally delivered in specialized groups by 
licensed or appropriately trained staff [in a milieu that is designed to 
address the specialized need on a continuous basis]. 

(2) Psycho-educational Program--a low-intensity 
[education] program delivered by appropriately trained staff that is 
designed to address youth with a low need for specialized treatment. 

(3) Sex Offense--a reportable adjudication as defined in Ar-
ticle 62.001 of the Texas Code of Criminal Procedure. 

(4) Mental Health Professional--see definition in 
§380.9187 of this chapter [title]. 

(5) Moderate-Intensity [Short-Term] Treatment Pro-
gram--a [moderate-intensity treatment] program designed to address 
youth with a moderate need for specialized treatment. Treatment is 
generally [involving specialized groups and individual counseling] 
delivered in specialized groups by licensed or appropriately trained 
staff. [Short-term treatment programs are designed to address youth 
with a moderate need for specialized treatment.] 

(c) General Provisions. 
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(1) Youth with one or more specialized needs will have 
these needs addressed while under TJJD jurisdiction. [Some special-
ized programs may be provided concurrently and others successively.] 
Youth may have specialized needs addressed while in a high- or 
medium-restriction [high or medium restriction] facility or on parole 
status [based on assessment outcomes, treatment team recommenda-
tions, and any necessary administrator approvals]. 

(2) If a youth cannot be provided the type(s) of specialized 
program designated in this rule for the youth's [his/her] assessed need 
level, the youth will be provided with the most appropriate alternate 
form of [specialized] intervention for that treatment need. 

(d) Treatment Planning. 

(1) Upon admission to TJJD, comprehensive assessments 
are conducted [at the orientation and assessment unit] to determine if 
a youth has any specialized treatment needs and to identify the type 
of specialized program that is best suited to address those needs. For 
each youth assessed as having a specialized treatment need, an initial 
plan documenting all specialized treatment needs and recommended 
programs is developed as soon as possible [before the youth leaves the 
orientation and assessment unit]. 

(2) In addition to the initial plan, a [A] comprehensive plan 
is developed for each youth with specialized treatment needs [upon the 
youth's arrival at his/her initial placement]. The comprehensive plan 
must: 

(A) include individually tailored statements regarding 
treatment goals and objectives; 

(B) include the tentative sequence and start dates for 
each specialized program; 

(C) be developed with input from the youth; and 

(D) be documented in the youth's individual case plan. 

(3) The sequence and start dates for specialized programs 
are based on individual youth needs, facility schedules, and program 
openings, with consideration given to the youth's minimum length of 
stay or minimum period of confinement. 

(4) The comprehensive specialized treatment plan is re-
viewed, reevaluated [re-evaluated], and modified in accordance with 
rules for the review and modification of the individual case plan, as 
set forth in §380.8701 of this chapter [title]. The plan is also modified 
following each reassessment of a youth's specialized treatment needs. 

(5) Specialized treatment needs may be reassessed at any 
time during a youth's stay in TJJD. 

(e) Specialized Treatment Needs. The areas of specialized 
treatment need are set forth in paragraphs (1) - (6) of this subsection, 
with each area given priority for placement and treatment based on 
urgency of need. 

(1) Medical. Each youth is provided comprehensive med-
ical and dental examinations. Based on the results of these examina-
tions, each youth is assigned a need level for medical or dental services. 
Non-compliance with treatment may cause any youth to be designated 
as higher need than the underlying condition would typically warrant. 

(A) High Need--includes youth who require medical, 
surgical, or dental services of an intense/acute nature. The youth has a 
serious acute condition, experiences an exacerbation of a chronic med-
ical or dental condition, sustains a serious injury, and/or may require 
hospitalization. The youth's condition is unstable or unpredictable, 
and recovery requires 24-hour nursing care or supervision beyond the 
scope of normal infirmary services. The youth's medical needs, un-

til resolved, take precedence over other therapeutic interventions and 
temporarily prevent active participation in programming. 

(B) Moderate Need--includes youth who are diagnosed 
with a medical or dental condition that is moderate to serious in severity 
and that may require frequent access to clinical and/or hospital services 
for symptom exacerbation. 

(C) Low Need--includes youth who are diagnosed with 
a condition that is mild to moderate in severity and does not require 
ongoing treatment or monitoring. The youth may be temporarily re-
stricted from an activity due to an accident, injury, or illness of mild to 
moderate severity. 

(D) None--includes youth with no medical or dental di-
agnosis requiring ongoing attention. 

(2) Mental Health. The mental health needs assessment is 
provided by mental health [psychology and psychiatry] staff through 
comprehensive psychological and/or [and] psychiatric evaluation us-
ing the most current edition of the Diagnostic and Statistical Manual 
of Mental Disorders (DSM). Based on this assessment, each youth is 
assigned a need level for mental health treatment services. 

(A) High Need - Level 1. 

(i) This level of treatment need includes youth who: 

(I) are diagnosed with a mental disorder. As a 
result of the disorder, there is disorganized, bizarre, and/or grossly in-
appropriate behavior in one or more of the following areas: social or 
interpersonal interactions, educational or vocational participation, or 
the ability to manage daily living requirements; 

(II) have an assessment of adaptive functioning 
that is consistent with the level of impairment noted; 

(III) cannot meaningfully participate in pro-
gramming until the underlying disorder is stabilized; and/or 

(IV) are an imminent danger to themselves or 
others as a result of the mental disorder. 

(ii) This level of impairment is not the result of a 
Conduct Disorder, Oppositional Defiant Disorder, or similar impulse 
control/behavioral [behavioral] disorders and is not the result of intox-
ication or withdrawal from drugs. 

(iii) Youth with this level of impairment require a 
protective environment during this phase of the disorder and are treated 
at an agency-operated crisis stabilization unit or a psychiatric hospital 
with psychiatric care as the highest priority. 

(B) High Need - Level 2. 

(i) This level of treatment need includes youth who: 

(I) are diagnosed with a mental disorder. As a re-
sult of the disorder, there is moderate to severe impairment in one or 
more of the following areas: social or interpersonal interaction, edu-
cational or vocational participation, or the ability to manage daily liv-
ing requirements despite receiving psychiatric care and clinical support 
services; 

(II) have an assessment of adaptive functioning 
that is consistent with the level of impairment noted; and/or 

(III) are having a difficult time maintaining sta-
bility and program participation despite receiving psychiatric services 
and local clinical support. 

(ii) This level of impairment is not the result of a 
Conduct Disorder, Oppositional Defiant Disorder, or similar impulse 
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control/behavioral [behavioral] disorders and is not the result of intox-
ication or withdrawal from drugs. 

(iii) Youth with this level of treatment need are 
placed in an intensive mental health treatment program with structured 
interventions and enhanced clinical support services in addition to 
regular psychiatric services. 

(C) Moderate Need. 

(i) This level of treatment need includes youth who: 

(I) are diagnosed with a mental disorder. As a 
result of the disorder, behavior is mildly impaired by signs and symp-
toms of the mental disorder in one or more of the following areas: so-
cial or interpersonal interaction, educational or vocational participa-
tion, or ability to manage daily living requirements with regular psy-
chiatric care and/or psychological intervention; 

(II) have an assessment of adaptive functioning 
that is consistent with the level of impairment noted; and/or 

(III) display symptoms or difficulties with adap-
tive behavior as a result of abuse or trauma. 

(ii) This level of treatment need is not the result of 
a Conduct Disorder, Oppositional Defiant Disorder, or similar impulse 
control/behavioral [behavioral] disorders and is not the result of intox-
ication or withdrawal from drugs. 

(iii) Youth with this level of treatment need are 
placed in an agency facility offering the necessary clinical and/or 
psychiatric [and clinical] support. Youth identified with a history of 
abuse or trauma are offered interventions specific to the trauma to help 
maintain their ability to function and participate in programming. 

(D) Low Need--includes youth who [have a psychiatric 
diagnosis and] require only periodic mental health services, regardless 
of whether the youth have a mental health diagnosis, or regular psychi-
atric services. For youth with a psychiatric diagnosis, the [The] assess-
ment of adaptive functioning is consistent with the level of impairment 
noted. 

(E) None--includes youth who do not require follow-up 
services from mental health or psychiatric providers, regardless of 
whether the youth have a mental health diagnosis. [have:] 

[(i) no mental health diagnosis;] 

[(ii) a mental health diagnosis that is made by his-
tory but its influence on the youth's functioning is so mild that it is not 
a focus of any specialized mental health treatment; or] 

[(iii) a diagnosis that is in remission without any 
current treatment intervention.] 

(3) Intellectual Disability. The diagnosis of Intellectual 
Disability is made by mental health [a psychology and psychiatry] staff 
based on the results of a culturally validated assessment of cognitive 
functioning, mental abilities, reasoning, problem solving, abstract 
thinking, and adaptive behavior as defined in the latest edition of the 
DSM. Based on this diagnosis, each youth is assigned a need level for 
intellectual disability services. Youth are assigned to the placement 
that is best suited to meet the youth's individual treatment needs. 

(A) High Need--includes youth diagnosed with Mod-
erate or Severe Intellectual Disability who have [and] corresponding 
deficits in intellectual and adaptive functioning. 

(B) Moderate--includes youth diagnosed with mild In-
tellectual Disability who have [and] a co-occurring mental health treat-
ment need of moderate or low. 

(C) Low Need--includes youth diagnosed with [for] 
mild Intellectual Disability who have [and] no co-occurring mental 
health treatment needs. 

(D) None--includes youth who have no diagnosis of In-
tellectual Disability. 

(4) Sexual Behavior. The sexual behavior treatment need 
assessment is provided by a psychologist, mental health professional, 
or licensed sex offender treatment provider through a clinical interview 
and an agency-approved juvenile sexual offender assessment instru-
ment. The assessment is provided for youth who have been adjudicated 
for a sex offense or who have a documented history of sexually inap-
propriate behavior. Based on this assessment, each youth is assigned a 
need level for sexual behavior treatment services. 

(A) High Need--includes youth who receive an assess-
ment rating of high need for sexual behavior treatment, based on the 
results of the clinical interview and the agency-approved juvenile sex-
ual offender assessment instrument. Youth with this level of treatment 
need are assigned to participate in an intensive sexual behavior treat-
ment program. 

(B) Moderate Need--includes youth who receive an as-
sessment rating of moderate need for sexual behavior treatment based 
on the results of the clinical interview and the agency-approved ju-
venile sexual offender assessment instrument. Youth with this level 
of treatment need are assigned to participate in a moderate-intensity 
[short-term] sexual behavior treatment program. 

(C) Low Need--includes youth who receive an assess-
ment rating of low need for sexual behavior treatment based on the 
results of the clinical interview and the agency-approved juvenile sex-
ual offender assessment instrument. Youth with this level of treatment 
need are assigned to participate in a psychosexual education curricu-
lum. 

(D) None--includes youth who have no assessed need 
for sexual behavior treatment. 

(5) Capital and Serious Violent Offender. A psychologist 
or mental health professional makes a determination of need for capital 
and serious violent offender treatment for any youth who was found by 
a court or a Level I due process [an administrative parole revocation] 
hearing to have engaged in conduct that resulted in the death of or 
serious bodily injury to a person[, resulted in serious bodily injury to 
a person,] or involved using or exhibiting a deadly weapon[,] and any 
youth referred by a mental health professional [psychologist] based on 
a reasonable belief the youth is in need of capital and serious violent 
offender treatment. The determination is based on the youth's offense 
history and clinical [psychological] assessment of the youth's need for 
specialized treatment intervention. 

(A) High Need--youth are assigned to participate in an 
intensive capital and serious violent offender program. 

(B) Medium Need--youth are assigned to participate in 
a moderate-intensity [short-term] program designed to address aggres-
sion and violent behavior issues. 

(C) Low Need--youth are assigned to participate in a 
psycho-educational anger management supplemental curriculum. 

(D) None--includes youth who are assessed as not hav-
ing a significant risk related to violent offending or behavior. 

(6) Substance Use Services [Alcohol or Other Drug Treat-
ment]. All youth are screened to determine if they should be assessed 
for a need for substance use services. Those who need further assess-
ment [Youth identified through a screening process as needing further 

PROPOSED RULES July 29, 2022 47 TexReg 4429 



alcohol or other drug (AOD) assessment] are assessed and diagnosed 
by mental health staff or a chemical dependency counselor [a psycholo-
gist or mental health professional] using the latest edition of the DSM. 
Based on a clinical interview and the results of an agency-approved, 
comprehensive assessment instrument, each youth is assigned a need 
level for substance use services [AOD programming]. 

(A) High Need--includes youth with a diagnosis of 
Substance Use Disorder and a high-intensity substance-use-services 
[AOD] treatment need based on the results of an agency-approved 
assessment instrument. Youth with this level of treatment need are 
assigned to participate in an intensive substance-use-services [AOD] 
treatment program. 

(B) Moderate Need--includes youth with a diagnosis of 
Substance Use Disorder and a moderate-intensity substance-use-ser-
vices [AOD] treatment need based on the results of an agency-approved 
assessment instrument. Youth with this level of treatment need are 
assigned to participate in a moderate-intensity substance-use-services 
[short-term AOD] treatment program. 

(C) Low Need--includes youth with any identified sub-
stance use [abuse] history or risk that does not rise to the diagnostic 
level of Substance Use Disorder. Youth with this level of treatment 
need are assigned to participate in a psycho-educational substance-use-
services [AOD] program. 

(D) None--includes youth who have no history of sub-
stance use [abuse] or risk of use. 

(f) Requirement to Complete Specialized Treatment. 

(1) This subsection applies only to youth [committed to 
TJJD on or after September 1, 2009,] who are assessed as having a high 
or moderate treatment need in the following treatment areas: sexual be-
havior, capital and serious violent offender, or substance use services 
[Sexual Behavior; Capital and Serious Violent Offender; or Alcohol or 
Other Drug Treatment]. This subsection does not apply to youth as-
signed to complete psycho-educational supplemental curricula in these 
treatment areas. 

(2) For purposes of §§380.8545, 380.8555, and 380.8559 
of this chapter, participation in or completion of assigned specialized 
treatment programs means: 

(A) the youth has completed assigned specialized treat-
ment programs; or 

(B) a designee of the executive director with appropri-
ate expertise determines that the youth has made sufficient progress to-
ward treatment goals or that the goals can be addressed in a non-high-
restriction setting. 

(3) [(2)] This subsection does not apply to decisions made 
by the Release Review Panel under §380.8557 of this chapter [title]. 

[(3) To qualify for transition to a medium restriction place-
ment under §380.8545 of this title, a youth who has been assessed as 
having a high or moderate need must:] 

[(A) complete the assigned specialized treatment pro-
gram(s) while in a high restriction facility; or] 

[(B) be scheduled to begin the assigned specialized 
treatment program(s) in a medium restriction facility, as documented 
in the youth's most recent specialized treatment plan. A requirement 
to complete treatment must be included in the youth's conditions of 
placement; or] 

[(C) as approved by the final decision authority for tran-
sition in consultation with the division director over treatment program-

ming or designee, make sufficient progress in the assigned specialized 
treatment program with a corresponding reduction in risk to allow for 
the youth to continue the specialized treatment in a medium restriction 
facility. A requirement to complete treatment must be included in the 
youth's conditions of placement.] 

[(4) To earn release to parole under §§380.8555, 380.8559, 
or 380.8569 of this title, a youth who has been assessed as having a high 
or moderate need must:] 

[(A) complete the assigned specialized treatment pro-
gram(s) while placed in the youth's current facility restriction level; or] 

[(B) as approved by the division director over treatment 
programming or designee:] 

[(i) be scheduled to begin the assigned specialized 
treatment program(s) while on parole status, as documented in the 
youth's most recent specialized treatment plan. A requirement to 
complete treatment must be included in the youth's conditions of 
placement or conditions of parole, as appropriate; or] 

[(ii) make sufficient progress in the assigned spe-
cialized treatment program with a corresponding reduction in risk to 
allow for the youth to continue the specialized treatment while on pa-
role status. A requirement to complete treatment must be included in 
the youth's conditions of placement or conditions of parole, as appro-
priate.] 

(g) Individual Exceptions. 

(1) The requirement to complete specialized treatment as 
described in subsection (f) of this section may be waived if the division 
director over specialized treatment [programming] or designee deter-
mines that the youth is unable to participate in the assigned specialized 
treatment program [or curriculum] due to a medical or mental health 
condition or due to an intellectual disability. 

(2) Each youth's individual circumstances are considered 
when determining the most appropriate type of specialized treatment 
intervention to assign. A youth may be assigned or reassigned to a 
specialized program designated for a higher or lower need level than 
the youth's assessed need level for any reason deemed appropriate by 
the division director over specialized treatment [programming] or de-
signee. 

(3) The executive director or [his/her] designee may make 
exceptions to provisions of this rule on a case-by-case basis, based on 
a consideration of the youth's best interests and public safety. 

(4) The justification for any individual exceptions granted 
under this subsection must be documented. 

(h) Specialized Aftercare. Youth will be provided specialized 
aftercare as needed and as available. [Youth who successfully complete 
one of the following specialized treatment programs, or who otherwise 
need specialized aftercare as determined by the youth's treatment team, 
will receive specialized aftercare on an outpatient basis as needed, as 
recommended by the treatment team, and as available:] 

[(1) mental health treatment program;] 

gram;] 
[(2) intensive or short-term sexual behavior treatment pro-

[(3) intensive or short-term alcohol or other drug treatment 
program; or] 

[(4) intensive or short-term capital and serious violent of-
fender treatment program.] 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 15, 2022. 
TRD-202202693 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 490-7278 

CHAPTER 380. RULES FOR STATE-
OPERATED PROGRAMS AND FACILITIES 
The Texas Juvenile Justice Department (TJJD) proposes to 
amend §§380.9503, 380.9504, 380.9520, 380.9551, 380.9555, 
380.9557, and 380.9729 concerning behavior management, 
due process hearings, and security and control. TJJD si-
multaneously proposes to repeal §380.9517 and §380.9535, 
concerning behavior management. TJJD also proposes new 
§380.9510, concerning a behavioral intervention program. 
SUMMARY OF CHANGES 

The amendments to §380.9503, concerning Rules and Conse-
quences for Residential Facilities, will make numerous changes 
in several areas. 
Changes relating to rule violations will include the following: 1) 
adding that, for disciplinary purposes, directing someone to com-
mit a rule violation is treated the same as committing that vio-
lation; 2) adding a definition for "direct someone to commit" a 
violation; 3) changing the definitions of Assault of Youth (No In-
jury) and Assault of Staff (No Injury) to require intent to cause 
injury and to no longer be limited to making unauthorized physi-
cal contact; 4) changing the definition of Escape to be limited to 
high-restriction facilities (rather than applying also to medium-re-
striction facilities); 5) adding Unauthorized Absence as a major 
rule violation, which means leaving a medium-restriction facility 
without permission or failing to return from an authorized leave; 
6) clarifying that Attempted Escape requires that youth have a 
specific intent to escape; 7) adding Possessing, Selling, or At-
tempting to Purchase Ammunition as a major rule violation; 8) 
modifying the definition of Possession of a Weapon to include 
selling or attempting to purchase a weapon; 9) adding Tam-
pering with Monitoring Equipment to the list of major rule vio-
lations; 10) adding Unauthorized Physical Contact with Another 
Youth (No Injury) and Unauthorized Physical Contact with Staff 
(No Injury) as minor rule violations; 11) adding that the viola-
tion involving repeated non-compliance with staff applies when 
a youth fails to comply with a monthly requirement twice in a 
60-day period (rather than a 90-day period); 12) clarifying that 
several rule violations contain the element that the youth inten-
tionally, knowingly, or recklessly engaged in the prohibited con-
duct (rather than doing so only intentionally, or in some cases, 
intentionally and knowingly or recklessly); and 13) clarifying that 
the violations Sexual Misconduct and Tampering with Monitor-
ing Equipment contain the element that the youth intentionally 
or knowingly (rather than intentionally and knowingly) engaged 
in the prohibited conduct. 
Changes in §380.9503 relating to disciplinary consequences will 
include the following: 1) removing the list of specific disciplinary 

consequences and adding a list of types of discipline that are 
prohibited; 2) adding a list of examples of types of discipline 
that may be used; 3) adding a requirement for TJJD to establish 
each specific disciplinary consequences in writing in its proce-
dural manuals; 4) adding that a consequence may be imposed 
only if it is established in writing before the occurrence of the con-
duct for which the consequence is being issued; 5) specifying 
that a Level II due process hearing is required before imposing 
a consequence that materially alters a youth's living conditions 
and that TJJD will specify in its procedural manuals which con-
sequences require this hearing; 6) adding that consequences re-
quiring a Level II hearing are considered major consequences; 
7) specifying the amount of due process required before issuing 
a consequence if a Level II hearing is not required; 8) specifying 
that all disciplinary consequences (rather than just certain minor 
consequences) must be reviewed for policy compliance and that 
the reviews must be conducted within three calendar days; and 
9) adding that the staff member reviewing discipline for policy 
compliance shall not be the staff member who issued the disci-
pline. 
Additional changes in §380.9503 will include the following: 1) 
adding a definition for the term Possession; 2) adding that the 
term Attempt to Commit requires that youth have specific intent 
to commit a rule violation and engage in conduct that amounts to 
more than mere planning that tends but fails to effect the com-
mission of the intended rule violation; 3) clarifying that an inci-
dent report is not proof that a youth committed a rule violation 
and that rule violations are considered proven only through a 
Level I or Level II due process hearing; 4) adding that an inci-
dent report cannot be appealed or grieved, but discipline that 
results from an incident report may be appealed or grieved; 5) 
clarifying that youth may appeal any consequence (rather than 
major consequences) issued through a Level II hearing; 6) spec-
ifying that youth in high-restriction facilities may grieve any con-
sequence issued without a Level II hearing (rather than minor 
consequences); 7) adding that youth in medium-restriction fa-
cilities may appeal any consequences issued through a Level 
III hearing, in accordance with §380.9557; 8) removing the re-
quirement to begin an investigation into certain alleged rule vi-
olations within 24 hours; 9) removing a reference to which staff 
member decides to hold a Level II hearing--however, requests 
to hold such hearings are addressed in §380.9555; 10) adding 
that formal incident reports are written for alleged rule violations 
as required by internal operational procedures rather than spec-
ifying the instances in which they must be written; 11) removing 
the requirement for a youth to be provided a copy of any inci-
dent report prepared for an alleged rule violation; 12) removing 
the requirement for rules of conduct to be physically posted in 
facilities; 13) removing a statement about issuing more than one 
consequence for a violation; 14) removing a provision concern-
ing the multidisciplinary team's authority to reduce, extend, or 
modify certain privilege suspensions--however, §380.9555 ad-
dresses the treatment team's ability to reduce or suspend the 
imposition of a consequence for violations proven in a Level II 
hearing; 15) removing a provision allowed requirements in this 
rule to be restated or adapted to accommodate a particular pro-
gram; 16) removing a statement concerning the possibility of re-
peated violations of the same rule leading to more serious conse-
quences; 17) removing a reference to a non-disciplinary place-
ment option (i.e., placement in the Redirect Program); and 20) 
removing definitions for terms that will no longer be used in the 
rule and a term for which a definition is unnecessary. 
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New §380.9510, concerning Intervention Program, will include 
certain elements of current §380.9517 and §380.9535 and will 
also include new content. This new rule will establish three lev-
els of intervention within an overarching behavior management 
program. In some cases, youth may be moved between levels 
of the program based on their conduct while in the program. The 
moderate and intensive levels of the program will require a rule 
violation proven through a Level II due process hearing before a 
youth can be placed at that level. 
The repeal of §380.9517, concerning Redirect Program, will al-
low for this level of intervention to be addressed as part of new 
§380.9510. 
The amendments to §380.9520, concerning Cooling-Off Period 
for Youth Out of Control, will include changing both the maximum 
duration of segregation for youth in TJJD institutions to 90 min-
utes (rather than 55 minutes) and the maximum duration of seg-
regation for youth in TJJD halfway houses to 90 minutes (rather 
than two hours). 
The repeal of §380.9535, concerning Phoenix Program, will al-
low for this level of intervention to be addressed as part of new 
§380.9510. 
The amendments to §380.9551, concerning Level I Hearing Pro-
cedure, will include clarifying that, except in certain limited cir-
cumstances, a Level I hearing on any allegation must be re-
quested (rather than scheduled) as soon as possible but no later 
than seven days after the date of the alleged offense, exclud-
ing weekends and holidays; clarifying that a hearing examiner 
may direct a Level I hearing to be held in a location other than 
the community where the alleged rule violation occurred pro-
vided the examiner determines that doing so will not deprive the 
youth of his/her due process rights; adding that, with the consent 
of the parties involved, witnesses may appear via telephone or 
video conference unless the hearing examiner determines that 
doing so will deprive the youth of his/her due process rights; and 
adding that, if a witness appears via telephone or video confer-
ence, all required participants must be able to simultaneously 
hear one another. 
The amendments to §380.9555, concerning Level II Hearing 
Procedure, will make numerous changes in several areas. 
Changes relating to requesting and scheduling the hearing will 
include the following: 1) removing that, when a youth in a resi-
dential facility is alleged to have committed a major rule violation 
or a minor rule violation requiring a security referral, an investi-
gation into the alleged violation must be started within 24 hours 
after the alleged offense, completed within 24 hours after the 
time started, and conducted by a staff member other than the 
one who reported the alleged violation; 2) removing the require-
ment that a decision on whether to pursue a Level II hearing 
must be made within 24 hours after the completion of an investi-
gation; 3) adding that the appropriate staff person, as specified in 
TJJD procedural manuals, must request permission to schedule 
a hearing; 4) adding that a Level II hearing must be requested 
and scheduled (rather than conducted) as soon as practical but 
no later than seven days, excluding weekends and holidays, af-
ter the alleged violation or discovery of the alleged violation; and 
5) removing the five-day timeframe for Level II hearings involving 
youth being held in a security unit due to potential interference 
with a pending Level II hearing. 
Changes to §380.9555 relating to the disposition phase of the 
hearing will include the following: 1) adding that the youth will be 
given the opportunity to present evidence of extenuating circum-

stances; 2) adding that a finding of extenuating circumstances 
does not prohibit placement of a youth in the intervention pro-
gram under §380.9510, but the admission review shall take the 
finding into account; 3) adding that, if extenuating circumstances 
are found, the youth may not be assigned any consequence des-
ignated as a major consequence in accordance with §380.9503 
(rather than the requested disciplinary dispositions or any other 
major consequences); 4) clarifying that, during disposition, if no 
extenuating circumstances are found, the hearing manager must 
make the disposition finding the youth was given notice of (in-
stead of the disposition recommended by staff); 5) removing a 
statement regarding the appropriate administrator's approval of 
a hearing manager's decision to transfer a youth; 6) removing 
a statement regarding the approval by facility administration of 
a hearing manager's decision to demote a youth's stage in the 
rehabilitation program; and 7) adding that a hearing manager's 
decision to impose a disciplinary consequence is final, subject 
to appeal, but a youth's treatment team may reduce or suspend 
the imposition of the consequence if warranted. 
Additional changes to §380.9555 will include the following: 1) 
adding that a Level II hearing is required before placing a youth 
in the moderate or intensive level of the intervention program 
(rather than in the Redirect Program); 2) clarifying that a Level 
II hearing is required before transferring an institutional-status 
youth who was initially at a medium-restriction facility to a high-
restriction facility for non-disciplinary reasons; 3) adding that the 
criteria for placing a youth in the moderate or intensive level of 
the intervention program (rather than placing a youth in the Redi-
rect Program) include finding that the youth committed an eligi-
ble rule violation; 4) clarifying that a hearing manager must find 
that a youth committed an eligible rule violation and that there 
are not extenuating circumstances in order to have contraband 
money seized and placed in the student benefit fund; 5) adding 
that, if a youth hires his or her own counsel, no advocate will 
be appointed; 6) clarifying that, not later than 24 hours before a 
hearing, the youth and the youth's advocate must be given writ-
ten notice of the proposed action to be taken and written notice 
and copies of the evidence to be relied upon; 7) adding that video 
created by TJJD is generally considered "readily available" and 
shall be shown to the youth if used as evidence during a hear-
ing; 8) clarifying that a hearing may be held by conference call or 
videoconference; 9) adding that, when a hearing is held by con-
ference call or videoconference, all required participants must 
be able to simultaneously hear one another; 10) removing the 
requirement for the hearing manager to determine that holding 
a hearing by conference call will not deprive the youth of his/her 
due process rights; 10) removing a provision stating that, if a 
youth waives his/her presence, the hearing may be conducted 
by teleconference, which conflicted with an existing provision al-
lowing any hearing to be held by teleconference; 11) specifying 
that youth in all contract placements (whether secure or non-se-
cure) must be given the hearing packet at least 24 hours before 
the hearing; 12) adding that a youth's failure to testify shall not 
create a presumption or inference against the youth; 13) clarify-
ing that a victim who appears as a witness should be provided 
a waiting area where he/she is not likely to come in contact with 
the youth or the youth's parent/guardian except during the hear-
ing; and 14) replacing one instance of the term parent(s) with 
parent/guardian. 

The amendments to §380.9557, concerning Level III Hearing 
Procedure will make numerous changes in several areas. 
Overall changes to the rule include the following: 1) dividing the 
procedures into those to be used when determining admission 
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to or extension in the security program and those to be used 
when determining disciplinary consequences; and 2) removing 
references to minor disciplinary consequences and explaining 
which disciplinary consequences can be imposed through this 
hearing type. 
Changes to §380.9557 relating to appeals involving disciplinary 
consequences will include the following: 1) clarifying that, if it 
is determined that there were not reasonable grounds to believe 
the youth committed the violation (instead of determining that the 
youth did not commit the violation), the fact that the violation was 
overturned will be documented appropriately (instead of stating 
that the youth's behavioral record will be updated); and 2) adding 
that, if it is determined that the youth committed the violation but 
the imposed disciplinary measure (instead of the disciplinary de-
cision) was inappropriate, that fact will be documented appropri-
ately (instead of stating only that the violation will remain on the 
youth's behavioral record) and the appeal authority shall deter-
mine some form of equitable relief for a youth who has started 
or completed serving the disciplinary measure and may impose 
a different disciplinary measure if the youth has not yet started 
serving the disciplinary measure. 
The amendments to §380.9729, concerning Directives to Appre-
hend, will include adding that a directive to apprehend may be 
also issued when a youth has an unauthorized absence from 
a halfway house or has failed to comply with the conditions of 
placement; and adding that, when TJJD issues a directive to ap-
prehend, TJJD may notify the Texas Missing Persons Clearing-
house and the National Center for Missing and Exploited Chil-
dren. If the youth is at high risk for victimization due to human 
trafficking, sexual assault, exploitation, abuse, or neglectful su-
pervision, these notifications must be made. 
FISCAL NOTE 

Emily Anderson, Chief Financial and Operating Officer, has de-
termined that, for each year of the first five years the repealed, 
amended, and new sections are in effect, there will be no signif-
icant fiscal impact for state government or local governments as 
a result of enforcing or administering the sections. 
PUBLIC BENEFITS/COSTS 

Cameron Taylor, Policy Advisor, has determined that, for each 
year of the first five years the repealed, amended, and new sec-
tions are in effect, the public benefit anticipated as a result of 
administering the sections will be safety, as these rules address 
the behavior of youth in TJJD's care, with the goal of improving 
self-regulation when they are released. 
Ms. Anderson has also determined that there will be no effect 
on small businesses, micro-businesses, or rural communities. 
There is no anticipated economic cost to persons who are re-
quired to comply with the sections as proposed. No private real 
property rights are affected by adoption of these sections. 
GOVERNMENT GROWTH IMPACT 

TJJD has determined that, during the first five years the pro-
posed rules are in effect, the rules will have the following im-
pacts. 
(1) The proposed rules do not create or eliminate a government 
program. 
(2) The proposed rules do not require the creation or elimination 
of employee positions at TJJD. 

(3) The proposed rules do not require an increase or decrease 
in future legislative appropriations to TJJD. 
(4) The proposed rules do not impact fees paid to TJJD. 
(5) The proposed rules do not create a new regulation. 
(6) The proposed rules do not expand, limit, or repeal an existing 
regulation. 
(7) The proposed rules do not increase or decrease the number 
of individuals subject to the rules' applicability. 
(8) The proposed rules will not positively or adversely affect this 
state's economy. 
PUBLIC COMMENTS 

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer, 
Texas Juvenile Justice Department, P.O. Box 12757, Austin, 
Texas, 78711, or email to policy.proposals@tjjd.texas.gov. 
SUBCHAPTER E. BEHAVIOR MANAGEMENT 
AND YOUTH DISCIPLINE 
DIVISION 1. BEHAVIOR MANAGEMENT 
37 TAC §§380.9503, 380.9504, 380.9510, 380.9520 

STATUTORY AUTHORITY 

The new and amended sections are proposed under Section 
242.003, Human Resources Code, which requires TJJD to adopt 
rules appropriate to the proper accomplishment of TJJD's func-
tions and to adopt rules for governing TJJD schools, facilities, 
and programs. 
No other statute, code, or article is affected by this proposal. 
§380.9503. Rules and Consequences for Residential Facilities. 

(a) Purpose. This rule establishes the actions that constitute 
violations of the rules of conduct for residential facilities. Violations of 
the rules may result in disciplinary consequences that are proportional 
to the severity and extent of the violation. Appropriate due process, 
including a consideration of extenuating circumstances, shall [must] 
be followed before imposing consequences. 

(b) Applicability. This rule applies to youth assigned to res-
idential facilities operated by the Texas Juvenile Justice Department 
(TJJD). 

(c) Definitions. The following terms, as used in this rule, have 
the following meanings unless the context clearly indicates otherwise. 

(1) Attempt to Commit--a youth, with specific intent to 
commit a rule violation, engages in conduct that amounts to more 
than mere planning that tends but fails to effect the commission of the 
intended rule violation. 

(2) [(1)] Bodily Injury--physical pain, illness, or impair-
ment of physical condition. Fleeting pain or minor discomfort does 
not constitute bodily injury. 

[(2) Multi-Disciplinary Team--has the meaning assigned 
by §380.8501 of this title.] 

[(3) Residential Facility--includes high and medium re-
striction residential facilities.] 

[(4) Attempting to Commit--engaging in conduct that 
amounts to more than mere planning, but failing to commit the 
intended rule violation.] 

(3) Direct Someone to Commit--occurs when: 
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(A) a youth communicates with another youth; 

(B) the communication is intended to cause the other 
youth to commit a rule violation; and 

(C) the other youth commits or attempts to commit a 
rule violation. 

(4) Possession--actual care, custody, control, or manage-
ment. 

[(5) Serious Bodily Injury--bodily injury that involves:] 

[(A) a substantial risk of death;] 

[(B) extreme physical pain;] 

[(C) protracted and obvious disfigurement; or] 

[(D) protracted loss or impairment of the function of a 
bodily member, organ, or mental faculty.] 

(d) General Provisions. 

(1) Formal incident reports are completed for alleged rule 
violations as required by internal operational procedures. 

[(1) Rules in this policy may be restated or otherwise 
adapted to accommodate a particular program to help clarify expected 
behavior in that program. All adapted or restated rules must remain 
consistent with the general rules of conduct.] 

[(2) The rules of conduct must be posted in a visible area 
that is accessible to youth in each facility and program.] 

[(3) Repeated violations of any rule of conduct may result 
in more serious disciplinary consequences.] 

[(4) Youth may be issued more than one disciplinary conse-
quence for a rule violation proven in a Level II or Level III due process 
hearing held in accordance with §380.9555 or §380.9557 of this title, 
respectively.] 

[(5) Major rule violations require the completion of a for-
mal incident report.] 

(2) [(6)] A formal incident report is not proof that a youth 
committed an alleged rule violation. Only [A youth's disciplinary 
record consists only of] rule violations that are proven through a Level 
I or Level II due process hearing in accordance with §380.9551 or 
§380.9555 of this title, respectively, are considered proven and are 
considered a part of a youth's disciplinary record. A formal incident 
report is not appealable or grievable; only disciplinary consequences 
may be appealed or grieved, as provided below. 

[(7) An appropriate investigation must be started within 24 
hours after a report of a major rule violation or a minor rule violation 
resulting in a referral to the security unit. Based on available evidence, 
the facility administrator or designee must determine whether to hold 
a Level II due process hearing in order to pursue major consequences 
and/or placement of the violation on the youth's disciplinary record.] 

(3) [(8)] When a youth is found to be in possession of pro-
hibited money as defined in this rule, a Level II [due process] hearing 
is required to seize the money. Seized money shall [must] be placed in 
the student benefit fund in accordance with §380.9555 of this title. 

[(9) Except as noted in paragraph (10) of this subsection, 
minor rule violations must be documented on the appropriate activity 
log. A formal incident report is not required.] 

[(10) A minor rule violation that escalates to the point that 
the current program/activity cannot continue due to the disruption or 
that poses a substantial risk to personal safety or facility security must 

be documented on a formal incident report. In high restriction facilities, 
this type of minor rule violation also includes a referral to the security 
unit.] 

[(11) Any time a formal incident report is prepared for an 
alleged rule violation, a copy of the incident report must be given to 
the youth within 24 hours after the alleged violation.] 

[(12) Although certain rule violations may not result in im-
mediate disciplinary consequences, a rule violation proven through a 
Level II due process hearing may be considered upon expiration of the 
youth's minimum length of stay in determining whether a youth is in 
need of additional rehabilitation.] 

[(13) For youth who receive privilege suspensions, the 
multi-disciplinary team may:] 

[(A) lessen the duration of the suspension; or] 

[(B) extend (one time only) or modify an on-site privi-
lege suspension issued by direct care staff if warranted by the youth's 
behavior.] 

(e) Disciplinary Consequences. 

(1) Disciplinary consequences shall be established in writ-
ing in TJJD's procedural manuals. Appropriate disciplinary conse-
quences may be imposed only if the consequences are established in 
writing in TJJD's procedural manuals prior to the occurrence of the 
conduct for which the consequence is issued. 

(2) Disciplinary consequences may include, but are not 
limited to, the following: 

(A) suspension of privileges; 

(B) restriction from planned activities; 

(C) trust-fund restriction; and 

(D) disciplinary transfer to a high-restriction facility 
(available only for youth on institutional status in a medium-restriction 
facility). 

(3) The following are prohibited as disciplinary conse-
quences: 

(A) corporal or unusual punishment; 

(B) subjecting a youth to humiliation, harassment, or 
physical or mental abuse; 

(C) subjecting a youth to personal injury; 

(D) subjecting a youth to property damage or disease; 

(E) punitive interference with the daily functions of liv-
ing, such as eating or sleeping; 

(F) purposeless or degrading work, including group ex-
ercise as a consequence; 

(G) placement in the intervention program under 
§380.9510 of this title; 

(H) disciplinary isolation; and 

(I) extending a youth's stay in a TJJD facility. 

(4) A Level II hearing is required before imposing a disci-
plinary consequence that materially alters a youth's living conditions, 
including disciplinary transfer from a medium-restriction facility to a 
high-restriction facility. TJJD's procedural manuals will specify which 
disciplinary consequences require a Level II hearing. Disciplinary con-
sequences requiring a Level II hearing are considered major conse-
quences. 
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(5) If a Level II hearing is not required, the following must 
occur before imposing disciplinary consequences for a youth in a high-
restriction facility: 

(A) a formal incident report must be prepared; 

(B) staff must tell the youth which rule violation the 
youth allegedly committed and describe the information staff has that 
establishes the youth committed it; 

(C) staff must tell the youth what disciplinary conse-
quence(s) staff is considering imposing; and 

(D) the youth must be given the opportunity to address 
the allegation, including providing any extenuating circumstances and 
information on the appropriateness of the intended consequence(s). 

(6) If a Level II hearing is not required, a Level III hearing 
must occur before imposing disciplinary consequences for a youth in a 
medium-restriction facility, in accordance with §380.9557 of this title. 

[(e) Consequences for High Restriction Facilities.] 

[(1) Major Disciplinary Consequences.] 

[(A) Placement in the Phoenix Program--in accordance 
with §380.9535 of this title, a youth may be placed in the Phoenix pro-
gram when it is found that the youth engaged in certain aggressive be-
havior.] 

[(B) Major Suspension of Privileges--a youth has all 
privileges suspended for 30 calendar days from the date of the hear-
ing. This consequence may be issued only for minor rule violations 
resulting in a referral to the security unit or major rule violations, and 
only if the rule violation is proven through a Level II due process hear-
ing in accordance with §380.9555 of this title.] 

[(C) Loss of Transition Eligibility--a youth who has not 
completed the minimum length of stay serves an additional month in 
high restriction facilities before becoming eligible for transition to a 
medium restriction facility under §380.8545 of this title. This conse-
quence may be issued only if it is proven through a Level II due process 
hearing that the youth committed a major rule violation.] 

[(D) Stage Demotion--a youth's assigned stage in the 
agency's rehabilitation program is lowered by one or more stages. This 
consequence may be issued only if it is proven through a Level II due 
process hearing that the youth committed a major rule violation.] 

[(2) Minor Disciplinary Consequences.] 

[(A) Suspension of Privileges by Multi-Disciplinary 
Team--a youth has one or more privileges removed for up to 14 
calendar days from the date of the multi-disciplinary team meeting. 
This consequence may be issued for major or minor rule violations. In 
order to issue this consequence, the multi-disciplinary team must:] 

[(i) meet with the youth to discuss the youth's be-
havior and potential consequences;] 

[(ii) consider any on-site suspension of privileges 
already imposed for the behavior; and] 

[(iii) document the discussion of the youth's conduct 
and consequence imposed.] 

[(B) On-Site Suspension of Privileges--a youth has one 
specific privilege removed for up to seven calendar days from the date 
of the violation or all privileges removed for up to three calendar days. 
This consequence may be issued by a staff member with direct super-
visory responsibility for the youth after witnessing a major or minor 
rule violation. This consequence should be issued only after non-dis-
ciplinary interventions have been attempted. The staff member must 

document the conduct and consequence and discuss the consequence 
and the reasons for it with the youth.] 

[(f) Consequences for Medium Restriction Facilities.] 

[(1) Major Consequences.] 

[(A) Disciplinary Transfer--a youth assigned to a 
medium restriction facility is transferred to a high restriction facility. 
Disciplinary transfer may be issued only for major rule violations that 
are proven through a Level II due process hearing in accordance with 
§380.9555 of this title. This consequence does not apply to youth who 
are on parole status in a medium restriction facility.] 

[(B) Placement in the Phoenix Program--in accordance 
with §380.9535 of this title, a youth on institutional status may be trans-
ferred to a high restriction facility and placed in the Phoenix program 
when the youth has been found to have engaged in certain aggressive 
behavior.] 

[(C) Major Suspension of Privileges--a youth has all 
privileges suspended for 30 calendar days from the date of the hear-
ing. This consequence may be issued only for major rule violations 
that are proven through a Level II due process hearing.] 

[(D) Stage Demotion--a youth's assigned stage in the 
agency's rehabilitation program is lowered by one or more stages. This 
consequence may be issued only if it is proven through a Level II due 
process hearing that the youth committed a major rule violation.] 

[(2) Minor Consequences. Minor disciplinary conse-
quences include but are not limited to consequences described in this 
paragraph. Minor consequences may be imposed only after a Level III 
due process hearing held in accordance with §380.9557 of this title.] 

[(A) Privilege Suspension--a suspension of one or more 
privileges for no more than 14 calendar days.] 

[(B) Community Service Hours--disciplinary assign-
ment of up to 40 hours in an approved community service assignment.] 

[(C) Trust Fund Restriction--youth is restricted from ac-
cessing his/her accrued personal funds for up to seven calendar days.] 

[(D) Facility Restriction--youth is restricted for up to 48 
hours from participating in any activity outside the assigned placement 
other than approved constructive activities.] 

(f) [(g)] Review and Appeal of Consequences. 

(1) All [minor] disciplinary consequences shall [issued by 
staff other than the youth's multi-disciplinary team must] be reviewed 
for policy compliance by the facility administrator or designee [youth's 
assigned case manager, dorm supervisor, facility administrator, or other 
designee] within three calendar days [one workday] after issuance. The 
reviewing staff shall not be the staff who issued the discipline. 

[(2) The facility administrator or designee:] 

[(A) must review any minor consequence issued for 
longer than 14 days within three workdays after issuance of the 
consequence; and] 

(2) [(B)] The reviewing staff may remove or reduce any 
disciplinary consequence [overturn or modify any privilege suspen-
sion] determined to be excessive or not validly related to the nature 
or seriousness of the conduct. 

(3) Youth may appeal [major] disciplinary consequences 
issued through a Level II hearing by filing an appeal in accordance 
with §380.9555 of this title. 
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(4) Youth in medium-restriction facilities may appeal dis-
ciplinary consequences issued through a Level III hearing by filing an 
appeal in accordance with §380.9557 of this title. 

(5) Youth in high-restriction facilities may grieve [minor] 
disciplinary consequences issued without a Level II hearing by filing a 
grievance in accordance with §380.9331 of this title. 

[(h) Placement Disposition Options. In accordance with 
§380.9517 of this title, youth in high restriction facilities may be 
placed in the Redirect program when the youth is found to have 
engaged in certain major rule violations. Placement in the Redirect 
program is not a disciplinary consequence.] 

(g) [(i)] Major Rule Violations. It is a violation to knowingly 
commit, attempt to commit, direct someone to commit, or aid [help] 
someone else in committing [commit] any of the following: 

(1) Assault of [- Unauthorized Physical Contact with] An-
other Youth (No Injury)--intentionally, knowingly, or recklessly engag-
ing in conduct with the intent to cause bodily injury to [making unau-
thorized physical contact with] another youth but the conduct [that] 
does not result in bodily injury[, such as, but not limited to, pushing, 
poking, and grabbing]. 

(2) Assault of [- Unauthorized Physical Contact with] Staff 
(No Injury)--intentionally, knowingly, or recklessly engaging in con-
duct with the intent to cause bodily injury to [making unauthorized 
physical contact with] a staff member, contract employee, or volunteer 
with the intent to cause injury but the conduct [that] does not result in 
bodily injury[, such as, but not limited to, pushing, poking, and grab-
bing]. 

(3) Assault Causing Bodily Injury to Another Youth--in-
tentionally, [and] knowingly, or recklessly engaging in conduct that 
causes another youth to suffer bodily injury. 

(4) Assault Causing Bodily Injury to Staff--intentionally, 
[and] knowingly, or recklessly engaging in conduct that causes a staff 
member, contract employee, or volunteer to suffer bodily injury. 

(5) Attempted Escape--committing an act with specific in-
tent to escape that amounts to more than mere planning [but] that tends 
but fails to effect an escape. 

(6) Chunking Bodily Fluids--causing a person to contact 
the blood, seminal fluid, vaginal fluid, saliva, urine, and/or feces of 
another with the intent to harass, alarm, or annoy another person. 

(7) Distribution of Prohibited Substances--distributing or 
selling any prohibited substances or items. 

(8) Escape--leaving a high-restriction [high or medium re-
striction] residential placement without permission or failing to return 
from an authorized leave. 

(9) Extortion or Blackmail--demanding or receiving fa-
vors, money, actions, or anything of value from another in return for 
protection against others, to avoid bodily harm, or in exchange for not 
reporting a violation. 

(10) Fighting Not Resulting in Bodily Injury--engaging in 
a mutually instigated physical altercation with another person or per-
sons that does not result in bodily injury. 

(11) Fighting That [that] Results in Bodily Injury--engag-
ing in a mutually instigated physical altercation with another person or 
persons that results in bodily injury. 

(12) Fleeing Apprehension--running from or refusing to 
come to staff when called and such act results in disruption of facility 
operations. 

[(13) Two or More Failures to Comply with Written, Rea-
sonable Request (for Youth in Medium Restriction Residential Place-
ment)--failing on two or more occasions to comply with a written, rea-
sonable request of staff. If the expectation is daily or weekly, the two 
failures to comply must be within a 30-day period. If the expectation 
is monthly, the two failures to comply must be within a 90-day period.] 

(13) [(14)] Misuse of Medication--using medication pro-
vided to the youth [juvenile] by authorized personnel in a manner in-
consistent with specific instructions for use, including removing the 
medication from the dispensing area. 

(14) [(15)] Participating in a Major Disruption of Facility 
Operations--intentionally participating with two [(2)] or more persons 
in conduct that poses a threat to persons or property and substantially 
disrupts the performance of facility operations or programs. 

(15) Possessing, Selling, or Attempting to Purchase Am-
munition--possessing, selling, or attempting to purchase ammunition. 

(16) Possession of Prohibited Items--possessing the fol-
lowing prohibited items: 

(A) cellular telephone; 

(B) matches or lighters; 

(C) jewelry, unless allowed by facility rules; 

(D) money in excess of the amount or in a form not per-
mitted by facility rules (see §380.9555 of this title for procedures con-
cerning seizure of such money); 

(E) pornography; 

(F) items which have been fashioned to produce tattoos 
or body piercing; 

(G) cleaning products when the youth is not using them 
for a legitimate purpose; or 

(H) other items that are being used inappropriately in 
a way that poses a danger to persons or property or threatens facility 
security. 

(17) Possessing, Selling, or Attempting to Purchase 
[Possession of] a Weapon--possessing, selling, or attempting to pur-
chase a weapon or an item [item(s)] that has been made or adapted for 
use as a weapon. 

(18) Possession or Use of Prohibited Substances and Para-
phernalia--possessing or using any unauthorized substance, including 
controlled substances or intoxicants [(including alcohol and tobacco)], 
medications not prescribed for the youth [juvenile] by authorized med-
ical or dental staff, alcohol, tobacco products, [similar intoxicants,] or 
related paraphernalia such as that used to deliver or make any prohib-
ited substance. 

(19) Refusing a Drug Screen--refusing to take a drug 
screen when requested to do so by staff or tampering with or contami-
nating the urine sample provided for a drug screen. (Note: If the youth 
says he/she cannot provide a sample, the youth shall [must] be given 
water to drink and two hours to provide the sample.) 

(20) Refusing a Search--refusing to submit to an authorized 
search of person or area. 

(21) Repeated Non-Compliance with a Written, Reason-
able Request of Staff (for Youth in Medium-Restriction Residential 
Placement)--failing on two or more occasions to comply with a specific 
written, reasonable request of staff. If the request requires the youth 
to do something daily or weekly, the two failures to comply must be 
within a 30-day period. If the request requires the youth to do some-
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thing monthly, the two failures to comply must be within a 60-day pe-
riod. 

(22) [(21)] Sexual Misconduct--intentionally or [and] 
knowingly engaging in any of the following: 

(A) causing contact, including penetration (however 
slight), between the penis and the vagina or anus; between the mouth 
and penis, vagina or anus; or penetration (however slight) of the anal 
or genital opening of another person by hand, finger, or other object; 

(B) touching or fondling, either directly or through 
clothing, of the genitalia, anus, groin, breast, inner thigh, or buttocks 
of another person; 

(C) kissing for sexual stimulation; 

(D) exposing the anus, buttocks, breasts, or genitals to 
another or exposing oneself knowing the act is likely to be observed by 
another person; or 

(E) masturbating in an open and obvious way, whether 
or not the genitals are exposed. 

(23) [(22)] Stealing--intentionally taking property with an 
estimated value of $100 or more from another without permission. 

(24) Tampering with Monitoring Equipment--a youth in-
tentionally or knowingly tampers with monitoring equipment assigned 
to any youth. 

(25) [(23)] Tampering with Safety Equipment--intention-
ally tampering with, damaging, or blocking any device used for safety 
or security of the facility. This includes, but is not limited to, any lock-
ing device or item that provides security access or clearance, any fire 
alarm or fire suppression system or device, video camera, radio, tele-
phone (when the tampering prevents it from being used as necessary 
for safety and/or security), handcuffs, or shackles. 

(26) [(24)] Tattooing/Body Piercing--engaging in tattooing 
or body piercing of self or others. Tattooing is defined as making a mark 
on the body by inserting pigment into the skin. 

(27) [(25)] Threatening Another with a Weapon--intention-
ally and knowingly threatening another with a weapon. A weapon is 
something that is capable of inflicting bodily injury in the manner in 
which it is being used. 

(28) Unauthorized Absence--leaving a medium-restriction 
residential placement without permission or failing to return from an 
authorized leave. 

(29) [(26)] Vandalism--intentionally causing $100 or more 
in damage to state property or personal property of another. 

(30) [(27)] Violation of Any Law--violating a Texas or fed-
eral law that is not already defined as a major or minor rule violation. 

(h) [(j)] Minor Rule Violations. It is a violation to knowingly 
commit, attempt to commit, direct someone to commit, or aid [help] 
someone else in committing [commit] any of the following: 

(1) Breaching Group Confidentiality--disclosing or dis-
cussing information provided in a group session to another person not 
present in that group session. 

(2) Disruption of Program--engaging in behavior that re-
quires intervention to the extent that the current program of the youth 
and/or others is disrupted. This includes, but is not limited to: 

(A) disrupting a scheduled activity; 

(B) being loud or disruptive without staff permission; 

(C) using profanity or engaging in disrespectful behav-
ior toward staff or peers; or 

(D) refusing to participate in a scheduled activity or 
abide by program rules. 

(3) Failure to Abide by Dress Code--failing to follow the 
rules of dress and appearance as provided by facility rules. 

(4) Failure to do Proper Housekeeping--failing to complete 
the daily chores of cleaning the living environment to the expected 
standard. 

(5) Gang Activity--participating in an activity or behavior 
that promotes the interests of a gang or possessing or exhibiting any-
thing related to or signifying a gang, such as, but not limited to, gang-re-
lated literature, symbols, or signs. 

(6) Gambling or Possession of Gambling Paraphernalia--
engaging in a bet or wager with another person or possessing para-
phernalia that may be used for gambling. 

(7) Horseplay--engaging in wrestling, roughhousing, or 
playful interaction with another person or persons that does not rise to 
the level of an assault. Horseplay does not result in any party getting 
upset or causing injury to another. 

(8) Improper Use of Telephone/Mail/Computer--using the 
mail, a computer, or the telephone system for communication that is 
prohibited by facility rules, at a time prohibited by facility rules, or to 
inappropriately access information. 

(9) Lending/Borrowing/Trading Items--lending or giving 
to another youth, borrowing from another youth, or trading with 
another youth possessions, including food items, without permission 
from staff. 

(10) Lying/Falsifying Documentation/Cheating--lying or 
withholding information from staff, falsifying a document, and/or 
cheating on an assignment or test. 

(11) Possession of an Unauthorized Item--possessing an 
item the youth is not authorized to have (possession of which is 
not a major rule violation), including items not listed on the youth's 
personal property inventory. This does not include personal letters or 
photographs. 

(12) Refusal to Follow Staff Verbal Instructions--deliber-
ately failing to comply with a specific reasonable verbal instruction 
made by a staff member. 

(13) Stealing--intentionally taking property with an esti-
mated value under $100 from another without permission. 

(14) Threatening Others--making verbal or physical threats 
toward another person or persons. 

(15) Unauthorized Physical Contact with Another Youth 
(No Injury)--intentionally making unauthorized physical contact with 
another youth without the intent to cause injury and that does not cause 
injury, such as, but not limited to, pushing, poking, or grabbing. 

(16) Unauthorized Physical Contact with Staff (No Injury)-
-intentionally making unauthorized physical contact with a staff mem-
ber, contract employee, or volunteer without the intent to cause injury 
and that does not cause injury, such as, but not limited to, pushing, pok-
ing, and grabbing. 

(17) [(15)] Undesignated Area--being in any area without 
the appropriate permission to be in that area. 

(18) [(16)] Vandalism--intentionally causing less than 
$100 in damage to state or personal property. 
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§380.9504. Rules and Consequences for Youth on Parole. 

(a) Purpose. This rule establishes the actions that constitute vi-
olations of the rules of conduct youth are expected to follow while un-
der parole supervision. Violations of the rules may result in disciplinary 
consequences, including revocation of parole, that are proportional to 
the severity and extent of the violation. Appropriate due process must 
be followed before imposing consequences. 

(b) Applicability. 

(1) This rule applies to youth on parole status who are as-
signed to a home placement. 

(2) For parole revocation purposes, this rule also applies to 
youth on parole status who are assigned to a residential placement as a 
home substitute. However, this rule does not apply to the daily rules of 
conduct for these youth. For the daily rules of conduct, see §380.9503 
of this chapter [title]. 

(c) General Provisions. 

(1) Conditions of parole are provided to the youth before 
release on parole. 

(2) Conditions of parole, including the rules of conduct, are 
reviewed with [the] youth when they initially meet with their parole 
officers and at other times as necessary. 

(3) Repeated violations of any rule of conduct may result 
in more serious disciplinary consequences. 

(d) Definitions. Possession--actual care, custody, control, or 
management. It does not require the item to be on or about the youth's 
person. 

(e) [(d)] Parole Rule Violations. It is a violation to knowingly 
commit [violate], attempt to commit [violate], or aid [help] someone 
else in committing [violate] any of the following: 

(1) Abscond--leaving a home placement or failing to return 
from an authorized leave when: 

(A) [without permission of] the youth's parole officer 
did not give permission; and 

(B) the youth's whereabouts are unknown to the youth's 
[his/her] parole officer. 

[(2) Escape--leaving a high- or medium-restriction res-
idential placement without permission or failing to return from an 
authorized leave.] 

(2) [(3)] Failure to Comply with Sex Offender Conditions 
of Parole--intentionally or [and] knowingly failing to comply with one 
of the following conditions present in the youth's sex offender condi-
tions of parole addendum: 

(A) do not have unsupervised contact with children un-
der the age specified by the conditions of parole; 

(B) do not babysit or participate in any activity where 
the youth is responsible for supervising or disciplining children under 
the age specified by the conditions of parole; or 

(C) do not initiate physical contact or touching of any 
kind with a child, victim, or potential victim. 

(3) Failure to Report an Arrest or Citation--failing to report 
an arrest or receipt of a citation to the youth's parole officer within 24 
hours of arrest or citation. 

(4) Possessing, Selling, or Attempting to Purchase Ammu-
nition--possessing, selling, or attempting to purchase ammunition. 

(5) [(4)] Possessing, Selling, or Attempting to Purchase 
[Possession of] a Weapon--possessing, selling, or attempting to pur-
chase a weapon or an item [item(s)] that has been made or adapted for 
use as a weapon. 

[(5) Use of Unauthorized Substances--using an unautho-
rized substance or intoxicant including controlled substances or intox-
icants (including alcohol and tobacco if the youth is underage), med-
ications not prescribed for the youth by authorized medical or dental 
staff, or similar intoxicants.] 

(6) Refusing a Drug Screen--refusing to take a drug screen 
when requested to do so by staff or tampering with or contaminating 
the urine sample provided for a drug screen. 

(7) Repeated Non-Compliance with a Written, Reasonable 
Request of Staff--failing on two or more occasions to comply with a 
specific condition of release under supervision and/or a specific writ-
ten, reasonable request of staff. If the request requires the youth to do 
something [expectation is] daily or weekly, the two failures to comply 
must be within a 30-day period. If the request requires the youth to do 
something [expectation is] monthly, the two failures to comply must 
be within a 60-day period. 

(8) Photos, Videos, or Social Media Posts with Weapon, 
Ammunition, or Unauthorized Substance--appearing in photos, 
videos, or other images, whether or not posted to social media, with 
any weapon, ammunition, or unauthorized substance or related para-
phernalia, including any object that reasonably resembles a weapon, 
ammunition, or unauthorized substance or related paraphernalia. The 
term weapon includes, but is not limited to, guns, explosive devices, 
knives, blades, and clubs. The term related paraphernalia includes, 
but is not limited to, items used to make or deliver unauthorized 
substances. 

(9) [(8)] Tampering with Monitoring Equipment--a youth 
intentionally or [and] knowingly tampers with monitoring equipment 
assigned to any youth. 

(10) Unauthorized Absence--leaving a medium-restriction 
residential placement without permission or failing to return from an 
authorized leave. 

(11) Possession or Use of Unauthorized Substances--pos-
sessing, ingesting, inhaling, or otherwise consuming any unauthorized 
substance, including controlled substances or intoxicants, medications 
not prescribed for the youth by authorized medical or dental staff, al-
cohol or tobacco products, or related paraphernalia such as that used to 
deliver or make any unauthorized substance. 

(12) [(9)] Violation of Any Law--violating a federal or state 
law or municipal ordinance. 

(f) [(e)] Possible Consequences. 

(1) A parole rule violation may result in a Level I hear-
ing or a Level III hearing conducted in accordance with §380.9551 or 
§380.9557 of this chapter [title], respectively. Parole officers are en-
couraged to be creative in determining a consequence appropriate to ad-
dress and correct the youth's behavior. Staff should use evidence-based 
interventions that relate to the youth's risk, needs, and responsivity 
when appropriate. All assigned consequences should be related to the 
misconduct when possible. 

(2) Consequences through a Level III hearing for a youth 
on parole include, but are not limited to: 

(A) Verbal Reprimand--conference with a youth includ-
ing a verbal reprimand that draws [drawing] attention to the misbehav-
ior and serves [serving] as a warning that continued misbehavior could 
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result in more severe consequences. [A verbal reprimand may not be 
considered as a less severe disciplinary consequence for the purpose of 
parole revocation.] 

(B) Curfew Restriction--an immediate change in exist-
ing curfew requirements outlined in the youth's conditions of parole. 

(C) Community Service Hours--disciplinary assign-
ment of a specific number of hours the youth is to perform community 
service in addition to the hours assigned when the youth was placed 
on parole. In no event may more than 20 community service hours be 
assigned through a Level III hearing. 

(D) Increased Level of Supervision--an assigned in-
crease in the number of primary contacts between the youth and parole 
officer in order to increase the youth's accountability. 

(E) Electronic Tracking--assignment to a system that 
electronically tracks a youth's movement and location. 

(F) Writing Assignment--an assignment designed for 
the youth to address the misbehavior and identify appropriate behavior 
in similar situations. 

(3) Consequences through a Level I hearing for a youth on 
parole, including youth assigned to a residential placement as a home 
substitute, include: 

(A) parole revocation and placement in any high- or 
medium-restriction program operated by or under contract with the 
Texas Juvenile Justice Department; and 

(B) assignment of a length of stay consistent with 
§380.8525 of this chapter [title]. 

§380.9510. Intervention Program. 
(a) Purpose. The Texas Juvenile Justice Department (TJJD) 

delivers interventions in a structured environment for youth who have 
engaged in certain serious conduct. The interventions are designed 
to promote violence reduction and skill building to increase safety on 
TJJD campuses and to help the youth regulate their behavior in order 
to progress in treatment. Placement in an intervention program is not 
considered a disciplinary consequence. This rule sets forth eligibility 
criteria, program requirements, and services to be provided to youth. 

(b) Applicability. This rule applies only to high-restriction fa-
cilities operated by TJJD. 

(c) Definitions. 

(1) Admission, Review, and Dismissal (ARD) Commit-
tee--a committee that makes decisions on educational matters relating 
to special-education-eligible youth. 

(2) Individualized Education Program (IEP)--the program 
of special education and related services developed by a youth's ARD 
committee. 

(3) Isolation--the confinement of a youth in a locked room 
or cubicle as a tool to manage the behavior of a youth. Rules regarding 
isolation do not apply: 

(A) when doors are routinely locked during normal 
sleeping hours and isolation has not otherwise been imposed; or 

(B) when a youth is placed in the security program. 

(4) Manifestation Determination Review--a review con-
ducted by a youth's ARD committee when a decision has been made to 
change a special-education-eligible youth's school placement due to a 
violation of the code of conduct. The committee determines whether a 
youth's conduct is a manifestation of the youth's disability and whether 
the youth's IEP was fully implemented. 

(d) Eligibility. 

(1) At a minimum, a youth must be reviewed to determine 
appropriateness for placement at any level of the intervention program 
if the youth engages in one or more of the following rule violations as 
defined in §380.9503 of this title: 

(A) assault of youth (with or without injury); 

(B) assault of staff (with or without injury); 

(C) fighting (with or without injury); 

(D) threatening another with a weapon; 

(E) escape; 

(F) extortion or blackmail; 

(G) possession of a weapon; 

(H) sexual misconduct; 

(I) threatening others; or 

(J) any other rule violation that the executive director or 
designee establishes in writing as an eligible violation. 

(2) A youth may be reviewed to determine appropriateness 
for placement at any level of the intervention program based on any 
other rule violation defined in §380.9503 of this title or based on a 
pattern of rule violations that suggests the youth would benefit from 
the program. 

(e) Program Intervention Levels. 

(1) Primary. The primary level of the intervention program 
provides short-term intervention that cannot be provided during regular 
campus programming. 

(A) Youth at this level of intervention in the program 
continue to sleep at their assigned dorm but other activities are con-
ducted at the site of the program. 

(B) A Level II hearing is not required for placement at 
this level of intervention. However, designated treatment and direct-
care staff must review the youth for appropriateness in the intervention 
program, including the youth's treatment needs and the severity of the 
youth's behavior. 

(2) Moderate. The moderate level of the intervention pro-
gram provides short-term intervention in a self-contained unit with a 
gradual transition back to regular campus programming. 

(A) Youth at this level of intervention in the program 
live on the unit where the program operates. 

(B) Youth may be placed at this level of the intervention 
program only if: 

(i) a Level II due process hearing has been held in 
accordance with §380.9555 of this title; 

(ii) there is a finding of true that the youth committed 
a rule violation listed in subsection (d) of this section; and 

(iii) the youth and the youth's advocate were given 
notice before the hearing that a true finding on one or more of the alle-
gations would make the youth eligible for placement in the intervention 
program. 

(3) Intensive. The intensive level of the intervention pro-
gram provides longer-term intervention in a highly structured environ-
ment. 
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(A) Youth at this level of intervention in the program 
live on the unit where the program operates. 

(B) Youth may be placed at this level of the intervention 
program only if: 

(i) a Level II due process hearing has been held in 
accordance with §380.9555 of this title; 

(ii) there is a finding of true that the youth committed 
a rule violation listed in subsection (d) of this section; and 

(iii) the youth and the youth's advocate were given 
notice before the hearing that a true finding on one or more of the alle-
gations would make the youth eligible for placement in the intervention 
program. 

(f) Placement in the Program. 

(1) Each youth being considered for placement in the inter-
vention program is reviewed to determine if placement is appropriate 
and, if so, which level of the program is appropriate. 

(2) If it is determined that the youth should be placed in 
the intensive level of the program but space is not available, the youth 
may be temporarily placed in a lower level of the program until space 
becomes available at the intensive level or the youth otherwise success-
fully meets the criteria under subsection (j) of this section. 

(3) TJJD procedural manuals shall establish a process that 
allows a youth to be moved from one level of the program to another, if 
appropriate. A youth may be placed in the moderate or intensive level 
of the program only if the youth was given notice of the potential place-
ment before the Level II hearing. Once a youth has been removed from 
the intervention program, new conduct and a new Level II due process 
hearing, if necessary for the program level, are required to return the 
youth to the intervention program. 

(4) TJJD procedural manuals shall establish the factors to 
be considered when determining if a youth should be placed in the in-
tervention program and which level of intervention is most appropriate 
or when determining if a youth should be moved from one level to an-
other. The procedural manuals shall include a requirement that, at a 
minimum, the following factors be considered: 

(A) whether the youth poses a continuing risk to the 
safety of the facility; 

(B) whether less restrictive methods of documented in-
tervention have been attempted when appropriate; and 

(C) whether there are any therapeutic contraindications 
to placing the youth in the intervention program or at a particular level 
in the intervention program. 

(5) A youth shall not be placed at any level in the interven-
tion program if a therapeutic contraindication to placement at that level 
exists. 

(6) TJJD shall make reasonable efforts to provide notice 
to the parent/guardian that the child is being considered for placement 
in the intervention program or for moving to a different level of the 
program. 

(g) Additional Considerations for Youth Receiving Special 
Education Services. 

(1) If a youth who is receiving special education services 
engages in a rule violation during school-related activities and that vi-
olation is the basis for placement or potential placement in the inter-
vention program, the requirements of the Individuals with Disabilities 
Education Act, including a manifestation determination review when 

required, must be met. TJJD's procedural manuals shall include spe-
cific instructions for compliance and shall include a routine review to 
ensure the requirements are met. 

(2) All special education services shall be provided in ac-
cordance with ARD committee decisions. For youth who are eligible to 
participate in special education services, an ARD committee meeting to 
review the IEP is held within ten days after admission to the interven-
tion program. Subsequent ARD committee meetings and evaluations 
are completed in compliance with state and federal regulations. 

(h) Program Requirements. 

(1) The intervention program is administered in units des-
ignated for such purpose. Each level may be administered in a different 
unit. 

(2) A structured daily schedule is maintained and posted to 
provide a predictable and safe environment. 

(3) On scheduled academic days, youth shall be provided 
with the amount of education services established by the approved mas-
ter schedule for the regular school program. 

(4) Youth with limited English proficiency shall be pro-
vided with appropriate adaptations to the educational program as rec-
ommended by the Language Proficiency Assessment Committee. 

(5) An individual plan shall be developed or modified for 
each youth. The plan shall be written in a language the youth clearly un-
derstands. The plan shall address the reasons for admission to the pro-
gram, including providing strategies for intervention and prevention of 
the admitting behavior, include a component that addresses transition to 
the general campus population, and provide clearly written objectives 
for completion of the program. The plan shall also take into considera-
tion any recommendations by a mental health specialist to address the 
motivation for the behavior. 

(6) TJJD procedural manuals will set out how the individ-
ual plan and youth's progress will be reviewed and evaluated. This 
review shall occur at least once every seven days. 

(7) Youth in the moderate and intensive levels of the in-
tervention program are provided daily contact and weekly individual 
sessions with the assigned case manager or other designated staff for 
counseling and case management services. 

(8) Staff shall immediately refer a youth to a mental health 
professional if concerns exist as to the youth's mental health status. 

(9) Youth shall be provided with at least one hour of large-
muscle exercise seven days per week. 

(10) Youth are allowed phone calls and visitation with ap-
proved family members and other individuals according to program 
visitation procedures. 

(11) A youth in the moderate level of the program: 

(A) earns privileges based on progress through the pro-
gram; 

(B) shall be gradually reintegrated into campus pro-
gramming as soon as he/she demonstrates comprehension of the goals 
established in the individual plan; and 

(C) shall receive weekly mental health status exams by 
mental health staff as long as the youth's movement and program activ-
ities are restricted to the program unit. If deemed necessary by mental 
health staff, youth shall receive psychological counseling. Psycholog-
ical counseling will be at the frequency determined appropriate by the 
mental health professional providing the counseling. 
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(12) A youth in the intensive level of the program: 

(A) 
gram; and 

earns privileges based on progress through the pro-

(B) shall receive weekly mental health status exams by 
mental health staff. If deemed necessary by mental health staff, youth 
receive psychological counseling. Psychological counseling will be at 
the frequency determined appropriate by the mental health professional 
providing the counseling. 

(13) For youth assigned to the primary and moderate levels, 
staff not assigned to the intervention program shall review each youth's 
progress at least once every 30 days to ensure the individual plan is 
being implemented appropriately. 

(14) For youth assigned to the intensive level, staff not as-
signed to the intervention program shall review each youth's progress 
when the youth has been at that level for 60 days and every 30 days 
thereafter to ensure the individual plan is being implemented appropri-
ately. 

(15) A youth may remain in the moderate level of the pro-
gram for more than 90 days only if approved by the executive director 
or designee. 

(16) A youth may remain in the intensive level of the pro-
gram for more than 120 days only if approved by the executive director 
or designee. 

(17) In all levels of the program, mechanical restraints may 
be used in a manner consistent with the use of such restraints as pro-
vided by §380.9723 of this title. In the intensive level of the pro-
gram only, mechanical restraints may also be used in a manner con-
sistent with the use of such restraints in a security unit as provided by 
§380.9723 of this title. 

(i) Room Isolation and Security Unit. 

(1) Youth may be referred to the security program while 
assigned to the intervention program if the youth meets criteria in 
§380.9740 of this title. A security unit and program may be operated 
at the location of each level of the intervention program. 

(2) Room isolation may be used as necessary in accordance 
with §380.9739 of this title. 

(j) Criteria for Release from the Intervention Program. A 
youth shall be released from the intervention program upon the earliest 
of the following events: 

(1) a determination by the executive director or designee 
that the youth has: 

(A) met the goals in his/her individual plan; and 

(B) based on a totality of circumstances, demonstrated 
an ability to safely transition to campus programming; or 

(2) a decision by the executive director or designee to re-
turn the youth to the youth's assigned dorm or transfer to an alternative 
placement based on a recommendation by a mental health professional 
due to the youth's mental health condition; or 

(3) a decision by appropriate staff not to continue the youth 
in the intervention program after an administrative transfer of the youth 
to another high-restriction facility while assigned to the intervention 
program. 

(k) Family Notification. The youth's parent/guardian shall be 
notified of the decision to place the youth in the intervention program 
no later than the end of the next business day following the day the 

decision was made. In accordance with §380.8705 of this title, the 
notification may occur only with the youth's consent if the youth is 18 
years of age. 

(l) Program Monitoring and Youth Rights. 

(1) To ensure the intervention program is being imple-
mented according to the provisions of this rule, staff from facility 
administration shall visit each program unit seven days per week. Staff 
from psychology administration shall visit each program unit weekly. 

(2) Youth rights staff or a designee shall visit each program 
unit seven days per week to ensure that youth have access to the youth 
grievance system. 

(3) Staff are not required to visit a program unit on days 
when there are no youth in that unit. 

(m) Grievance Regarding Assessment of Progress. A youth in 
the intervention program may address disagreement with the results of 
an assessment of progress or may address the lack of opportunity to 
demonstrate completion of requirements by filing a grievance in accor-
dance with §380.9331 of this title. The person assigned to respond to 
the youth's grievance may not be a person involved in the subject of 
the youth's grievance. 

§380.9520. Cooling-Off Period for Youth Out of Control. 

(a) Purpose. This rule provides for the temporary segregation 
of a youth as a cooling-off ["cooling off"] time when he or she ap-
pears to have temporarily lost control of behavior. The segregation is 
intended to allow the youth time to regain self-control. Segregation ad-
dressed in this rule is not a disciplinary consequence and is generally 
in a location near the activity in process. 

(b) General Restrictions. 

(1) Either staff or the youth may request the youth's re-
moval from an activity. The youth's group may not request the youth's 
removal. 

(2) The youth may be removed to any room in the same 
building away from the regular activity. Doors must not be locked. 

(3) The reason for the segregation is explained to the youth 
and he/she is given the opportunity to explain his/her [his] behavior. 

(4) The youth must be joined by staff every 15 minutes for 
counseling. 

(5) The youth may assist in determining his/her readiness 
to resume regular activity. 

(c) Institutions. Segregation is limited to 90 [55] minutes. If 
the youth is unable to regain control after 90 [55] minutes, staff should 
take other measures. 

(d) Halfway Houses. 

(1) Segregation is limited to 90 minutes [two hours]. If the 
youth is unable to regain control after 90 minutes [two hours], staff 
should take other measures. 

(2) Youth may not be segregated to their bedrooms. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 15, 2022. 
TRD-202202694 
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♦ ♦ ♦ 

♦ ♦ ♦ 

Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 490-7278 

37 TAC §380.9517, §380.9535 

STATUTORY AUTHORITY 

The repealed sections are proposed under Section 242.003, Hu-
man Resources Code, which requires TJJD to adopt rules appro-
priate to the proper accomplishment of TJJD's functions and to 
adopt rules for governing TJJD schools, facilities, and programs. 
No other statute, code, or article is affected by this proposal. 
§380.9517. Redirect Program. 

§380.9535. Phoenix Program. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 15, 2022. 
TRD-202202696 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 490-7278 

DIVISION 2. DUE PROCESS HEARINGS 
37 TAC §§380.9551, 380.9555, 380.9557 

STATUTORY AUTHORITY 

The amended sections are proposed under Section 242.003, 
Human Resources Code, which requires TJJD to adopt rules ap-
propriate to the proper accomplishment of TJJD's functions and 
to adopt rules for governing TJJD schools, facilities, and pro-
grams. 
No other statute, code, or article is affected by this proposal. 
§380.9551. Level I Hearing Procedure. 

(a) Purpose. This rule establishes the [The purpose of this rule 
is to establish a] due process procedure to be followed when seeking to 
revoke the parole status of a youth due to [as a disciplinary consequence 
for] behavior that presents an unacceptable risk to the safety of persons 
and property. 

(b) Definitions. Definitions pertaining to this rule are under 
§380.9550 of this title. 

(c) General Provisions. 

(1) A Level I hearing is required to revoke a youth's parole 
status. Parole status may be revoked if it is found that a youth has 
committed a law violation or a parole rule violation as established in 
§380.9504 of this title and: 

(A) revocation is determined to be in the best interest of 
the youth or community; and/or 

(B) the youth is found to be in need of further rehabil-
itation at a residential facility operated by the Texas Juvenile Justice 
Department (TJJD) or under contract with TJJD. 

(2) The hearing examiner must consider the following in-
formation to determine if parole revocation is appropriate: 

(A) the severity of the offense(s) found true at the hear-
ing; 

(B) any behavioral or adjustment issues while on parole 
and the steps taken by the staff representative to address those issues; 

(C) whether or not the youth's conduct while on parole 
presents a threat to persons or property; 

(D) reasons the youth is in need of services offered at a 
TJJD or contract facility; 

(E) whether appropriate community-based alternatives 
have been exhausted; 

(F) any impact statement(s) written by the victim(s); 

(G) any participation in constructive activity; and 

(H) any extenuating circumstances. 

(3) The youth must be assisted by an attorney at the hear-
ing. The agency will appoint an attorney for indigent youth from the 
list of defense attorneys who contract with TJJD for this purpose. 

(4) A Level I hearing on any allegation(s) must be 
requested [scheduled] as soon as possible but no later than seven days 
after the date of the alleged offense, excluding weekends and holidays, 
except when: 

(A) TJJD staff documents that it was impossible, im-
practical, or inappropriate to have requested [scheduled] the hearing 
sooner; or 

(B) local authorities make a written request that TJJD 
defer an allegation to their jurisdiction for prosecution; or 

(C) TJJD staff elects to defer a Level I hearing on all al-
legations of misconduct due to criminal allegation(s) pending or filed as 
adult charges, except that if the pending charge is a first degree felony 
or capital offense, there must be a written request as described in sub-
paragraph (B) of this paragraph to defer the allegation. 

(5) TJJD may re-issue a directive to apprehend and request 
a Level I hearing concerning new or previously deferred allegation(s) 
if later circumstances make such action appropriate. 

(6) If a youth is on parole from another state and is being 
supervised by TJJD under agreement with the other state, a parole re-
vocation hearing may be held by TJJD and the youth may be returned to 
the sending state. Such a hearing is coordinated by the Texas Interstate 
Compact for Juveniles [(ICJ)] Office and the TJJD Office of General 
Counsel. 

(7) If a TJJD parolee commits an offense in another state, 
the return of the youth is coordinated by the Texas Interstate Compact 
for Juveniles [(ICJ)] Office and the TJJD Office of General Counsel. A 
parole revocation hearing is coordinated by and held at the request of 
the assigned TJJD staff representative. 

(d) Notice. 

(1) The staff representative must provide the youth with 
written notice of the date and time of the hearing not less than three 
working days before the scheduled hearing date. This notice must in-
clude: 
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(A) the reason(s) for the hearing; 

(B) the proposed action to be taken; and 

(C) the youth's rights in connection with the hearing. 

(2) If the youth is under 18 years of age, the staff rep-
resentative must make reasonable efforts to inform the youth's 
parent/guardian [parent(s) or guardian] of the date, time, and location 
of the hearing and the reasons for the hearing not less than three 
working days before the scheduled hearing date. If the youth is 18 
years of age or older, this notice may be provided only with the youth's 
written authorization. 

(3) The staff representative must provide the youth's attor-
ney with written notice of the date, time, and location of the hearing and 
the reasons for the hearing not less than three working days before the 
scheduled hearing date. The notice to the attorney must also include: 

(A) the name, address, and telephone number of the 
staff representative and the hearing examiner; 

(B) a list of all witnesses the staff representative intends 
to call; 

(C) an indication of the expected testimony of each wit-
ness; 

(D) copies of any statements made by the youth; 

(E) copies of any statements, affidavits, reports, or other 
documentation relied upon as grounds for the proposed action; and 

(F) copies of any reports or summaries that will be re-
lied upon at disposition. 

(4) The staff representative must provide the youth's attor-
ney with reasonable access to all information held by TJJD concerning 
the youth. The youth's attorney must respect the confidential nature of 
this information and must comply with TJJD requests to withhold sen-
sitive information from the youth or the youth's family. 

(5) As soon as possible after receiving the hearing notice 
and no later than the commencement of the hearing, the youth's attor-
ney must inform the staff representative of any witnesses he/she wishes 
to call on behalf of the youth. If necessary and possible, the staff repre-
sentative must assist the youth's attorney in contacting those witnesses 
and securing their attendance at the hearing. 

(6) The staff representative must ensure that all witnesses 
he/she intends to call are given written notice of the time, date, and 
location of the hearing not less than three days before the hearing. 

(e) Evidence. 

(1) All factual issues are determined by a preponderance of 
evidence. 

(2) The Texas Rules of Evidence generally apply to the 
fact-finding portion of the hearing. Unless specifically precluded by 
statute, evidence that is not admissible under those rules may be ad-
mitted if it is of a type commonly relied upon by reasonably prudent 
persons in the conduct of their affairs. Criminal exclusionary rules do 
not apply in TJJD hearings. 

(3) The hearing examiner must determine the admissibility 
of evidence. Irrelevant, immaterial, or unduly repetitious evidence is 
excluded. 

(4) A judgment from a court indicating a youth has pled 
guilty or true to an offense and has not received deferred adjudication 
or deferred prosecution is sufficient to prove the youth committed the 
offense. 

(5) Copies of due process hearing documents need not be 
certified if these documents are part of the youth's record(s) or have 
been received through the Interstate Compact for Juveniles [(ICJ)]. 
These documents are considered reliable and admissible for all pur-
poses. 

(6) Accomplice testimony is sufficient to prove an allega-
tion if it is corroborated by other evidence tending to connect the youth 
with the alleged violation. The corroboration is not sufficient if it 
merely shows the commission of the alleged violation. If two accom-
plices testify, the testimony of each may serve to corroborate the other. 

(7) Legally recognized privileges of relationships are given 
effect. 

(8) Evidence that is otherwise admissible may be received 
in written form if doing so will expedite the hearing and will not sig-
nificantly prejudice the rights or interests of the youth. This includes 
but is not limited to use of affidavits admitted to show the following: 

(A) ownership and lack of consent; 

(B) identity of signature on instrument and lack of con-
sent of complaining witness in a forgery case; 

(C) lack of permission to leave designated placement; 

(D) chain of custody; 

(E) identity of substance found in urine sample; and 

(F) identity of controlled substance found in youth's 
possession. 

(9) A youth's written statement concerning his/her possible 
involvement in an alleged violation is admissible if it is signed by the 
youth and accompanied by evidence indicating that the youth made the 
statement voluntarily after being advised of: 

(A) the right to remain silent; 

(B) the possible consequences of giving the statement; 

(C) the right to consult with an attorney prior to giving 
the statement; and 

(D) the right to have an attorney provided if the youth 
is indigent. 

(10) A youth's non-recorded oral statement is admissible if 
it: 

(A) relates facts that are found to be true and that tend 
to establish the youth's guilt; or 

(B) was res gestae of the conduct that is the subject of 
the hearing or the arrest; or 

(C) does not stem from law enforcement or TJJD staff 
questioning of youth, even if the statement does not meet criteria in 
subparagraph (A) or (B) of this paragraph; or 

(D) is voluntary and bears on the youth's credibility as 
a witness, even if the statement stems from law enforcement or TJJD 
staff questioning of the youth. 

(11) A youth's recorded oral statement (i.e., audio recorded 
or visually or otherwise electronically recorded) concerning his/her 
possible involvement in illegal activities is admissible if it is accom-
panied by evidence on the recording that it was given after the youth 
was advised of the rights in paragraph (9) of this subsection. All voices 
on the recording must be identified and the recording must be accurate 
and unaltered. A transcript of the recordings is not sufficient. 
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(12) A youth's admissible out-of-hearing/court statement 
admitting he/she committed an offense is sufficient to prove the of-
fense only if it is corroborated by other evidence that the offense was 
committed. 

(f) Hearing Process. 

(1) The hearing must be conducted by an impartial hearing 
examiner appointed by the TJJD general counsel. 

(2) The TJJD staff member requesting a hearing must ap-
point a staff representative to appear at the hearing and to present the 
reasons for the proposed action. The staff representative is also re-
sponsible for making relevant information available to all parties to the 
hearing. 

(3) The hearing must be held in the community where the 
alleged rule violation occurred unless the hearing examiner directs that 
it be held in another location and determines that doing so will not 
deprive the youth of his/her due process rights. 

(4) All necessary parties must be present at the hearing site 
unless the hearing is conducted by telephone pursuant to §380.9553 of 
this title. 

(5) With the consent of the parties, witnesses may appear 
via telephone or video conference unless the hearing examiner deter-
mines that doing so will deprive the youth of his/her due process rights. 
If a witness appears via telephone or video conference, all required par-
ticipants must be able to simultaneously hear one another. 

(6) [(5)] At the request of the staff representative or defense 
attorney, the hearing examiner may sign and issue a subpoena to com-
pel the attendance of a necessary witness at the hearing or the produc-
tion of books, records, papers, or other objects. A person who testifies 
falsely, fails to appear when subpoenaed, or fails or refuses to produce 
material under the subpoena is subject to the same orders and penalties 
as a person who takes those actions before a court. 

(7) [(6)] Before the hearing, the hearing examiner may re-
view copies of any documentation previously provided to the youth's 
attorney except for those documents that relate solely to dispositional 
criteria. The hearing examiner may review information relating solely 
to dispositional criteria only if the hearing proceeds to disposition. 

(8) [(7)] To protect the confidential nature of the hearing, 
persons other than the youth, the youth's attorney, the staff represen-
tative, and the youth's parent/guardian [parent(s) or guardian] may be 
excluded from the hearing room at the discretion of the hearing exam-
iner; however: 

(A) observers may be permitted with the consent of the 
youth and the youth's attorney; and 

(B) any person except the youth's attorney or the staff 
representative may be excluded from the hearing room if his/her pres-
ence causes undue disruption or delay of the hearing. The reason(s) for 
the youth's exclusion must be stated on the record. 

(9) [(8)] A victim who appears as a witness must be pro-
vided a waiting area that eliminates or minimizes contact between the 
victim and the youth, the youth's family, and witnesses on behalf of the 
youth. 

(10) [(9)] The hearing is conducted in two parts: fact-find-
ing and disposition. 

(A) The purpose of the fact‑finding is to establish 
whether there is a preponderance of evidence to prove the youth 
engaged in the alleged misconduct. 

(B) The purpose of the disposition is to determine 
whether revocation of parole status is appropriate under the circum-
stances. 

(11) [(10)] The hearing must be recorded. The hearing ex-
aminer must retain copies of all documents admitted into evidence. 
Physical evidence may be retained at the discretion of the hearing ex-
aminer; however, if it is not retained, an adequate description of the 
item(s) must be entered in the record by oral stipulation. 

(12) [(11)] Factual issues not in dispute may be stipulated 
by the staff representative and the youth's attorney. Such stipulations 
must be made on the record of the hearing. 

(13) [(12)] The youth must be given the opportunity to re-
spond "true" or "not true" to each allegation before any evidence con-
cerning the allegation is heard. 

(A) The youth has a right to respond "not true" to each 
allegation and to require that proof of the allegation be presented at the 
hearing. 

(B) A response of "true" to any allegation is sufficient 
to establish each and every element necessary to prove that allegation 
without the presentation of any other evidence. 

(14) [(13)] The hearing examiner must administer an oath 
to all witnesses to testify truthfully. 

(15) [(14)] With the exception of the youth and the staff 
representative, any person designated as a witness may be excluded 
from the hearing room during the testimony of other witnesses and may 
be instructed to refrain from discussing his/her testimony with anyone 
until all the witnesses have been dismissed. 

(16) [(15)] The hearing examiner may question each wit-
ness at the hearing examiner's discretion. The youth's attorney and the 
staff representative must be given an opportunity to question each wit-
ness. 

(17) [(16)] The hearing examiner may allow a witness to 
testify outside the presence of the youth if doing so appears reasonable 
and necessary to secure the testimony of the witness. If the youth is 
excluded from the hearing room during testimony, the youth's attorney 
must be present during the testimony and must have the opportunity to 
review the testimony with the youth before questioning the witness. 

(18) [(17)] The youth may not be called as a witness unless, 
after consulting with his/her attorney, the youth waives his/her right to 
remain silent on the record. 

(A) The youth's decision not to testify does not create a 
presumption against him/her. 

(B) A youth who waives his/her right to remain silent 
may be questioned only concerning those issues addressed by the 
youth's testimony. 

(19) [(18)] The hearing examiner must rule immediately on 
any motions or objections made in the course of the hearing. The mo-
tions, objections, and rulings must be included in the hearing exam-
iner's written report. 

(20) [(19)] The hearing examiner may, upon his/her own 
motion or the good cause motion of any party, recess or continue the 
hearing when doing so is necessary to ensure an informed fact finding. 

(21) [(20)] After the presentation of all evidence pertaining 
to the factual issues raised at the hearing, the hearing examiner must 
announce his/her findings on those issues. 
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(A) The hearing examiner may find that the evidence 
suffices to prove conduct other than the conduct that was originally 
alleged if the original allegation gave sufficient notice of the conduct 
proved. 

(B) Regardless of the evidence, the hearing examiner 
may not find a criminal offense more serious than the offense that was 
originally alleged unless the original allegation has been amended on 
the record and after notice to the youth's attorney. 

(C) If the hearing examiner finds any allegation to be 
true, the hearing proceeds to disposition. If the hearing examiner does 
not find any allegation to be true, the hearing is adjourned with no 
change in the youth's status. 

(22) [(21)] In the disposition phase, the staff representative 
presents evidence to establish why he/she believes the youth's parole 
status should be revoked. The youth is given the opportunity to present 
evidence as to why his/her parole status should not be revoked, includ-
ing evidence of extenuating circumstances. 

(23) [(22)] The evidence considered during disposition 
may be in the form of testimony from witnesses submitted during 
fact-finding or disposition, as well as written reports offered by youth, 
staff, professionals, counselors, or consultants. Relevant documents 
contained in the youth's record may be admitted and considered. All 
written documents to be offered must be provided to the parties no 
later than three days before the hearing unless otherwise waived. 
Hearsay evidence is admissible in disposition. 

(24) [(23)] Parole status may be revoked if the hearing ex-
aminer determines that revocation is: 

(A) in the best interest of the youth; and/or 

(B) in the best interest of the community; and/or 

(C) the youth is in need of further rehabilitation at a res-
idential facility operated by TJJD or under contract with TJJD. 

(25) [(24)] If parole is revoked, the youth is assigned a min-
imum length of stay in accordance with §380.8525 of this title, based 
on the most serious offense found true at the hearing. This minimum 
length of stay may be reduced in accordance with §380.8525 of this 
title. 

(26) [(25)] If the hearing examiner determines there are ex-
tenuating circumstances, the hearing examiner must take that into ac-
count when determining if the criteria for parole revocation exist. If, 
despite a finding of extenuating circumstances relevant to the proven 
offense, the hearing examiner finds revocation is appropriate under the 
circumstances, the youth's parole status will be revoked but the as-
signed minimum length of stay will be reduced, as determined by the 
hearing examiner. 

(27) [(26)] If the youth's parole status is not revoked, lesser 
disciplinary consequences may be imposed for any rule violation(s) 
proved at the hearing. 

(28) [(27)] After announcing the disposition decision, the 
hearing examiner must inform the youth of the right to appeal any or 
all findings and decisions made at the hearing. 

(29) [(28)] Immediately after the hearing is closed, the 
hearing examiner must give the youth a copy of the hearing report 
form. 

(30) [(29)] The hearing examiner's decision is effective and 
implemented when announced at the hearing, even if the youth appeals 
and a response is pending. 

(31) [(30)] As soon as possible after the hearing is closed, 
the hearing examiner must prepare a written report that includes: 

(A) a summary of the evidence presented; 

(B) findings of fact, including the reliability of the ev-
idence and the credibility of the witnesses, and the reasons for those 
findings; 

(C) conclusions of law; 

(D) an explanation of the dispositional decision; and 

(E) rulings made on motions and objections and the rea-
sons for those rulings. 

(32) [(31)] Copies of the hearing examiner's report must be 
provided to the youth, the youth's attorney, and the staff representative. 

§380.9555. Level II Hearing Procedure. 

(a) Purpose. This rule establishes the procedure to be followed 
to ensure youth are afforded appropriate due process before certain ac-
tions are taken. 

(b) Definitions. Definitions pertaining to this rule are under 
§380.9550 of this title unless otherwise defined within this rule. 

(c) Applicability. A Level II hearing is appropriate due 
process in the following instances [required before taking any of the 
following actions]: 

(1) imposing a [major] disciplinary consequence 
designated as a major consequence in accordance with §380.9503 of 
this title; 

(2) placing a youth in the moderate or intensive level 
of the intervention program [Redirect program] in accordance with 
§380.9510 [§380.9517] of this title; 

(3) transferring a parole-status youth from a home or home 
substitute to a medium-restriction facility for non-disciplinary reasons; 

(4) transferring an institutional-status [a] youth who was 
initially assigned to a medium-restriction facility in accordance with 
§380.8521 of this title to a high-restriction facility for non-disciplinary 
reasons; 

(5) transferring a conditionally placed youth to a higher-
restriction facility pursuant to §380.8545 of this title; 

(6) with a few exceptions in procedure as identified in 
§380.9571 of this title: 

(A) admitting a youth to a Texas Juvenile Justice De-
partment (TJJD)-operated crisis stabilization unit; and 

(B) extending the time to treat a psychiatric disorder in 
connection with a crisis stabilization unit placement (as appropriate); 
or 

(7) depositing into the student benefit fund money pos-
sessed by a youth in a residential program in violation of §380.9503 
of this title. 

(d) Criteria. 

(1) In order for a youth to receive [To impose] a major con-
sequence, in accordance with §380.9503 of this title, [, place a youth in 
the Redirect program,] or have [place] contraband money seized and 
placed in the student benefit fund, the hearing manager shall [must] 
find: 

(A) the youth committed an eligible rule violation; and 
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(B) there are no extenuating circumstances, as defined 
by §380.9550 of this title. 

(2) In order for the youth to be placed in the moderate or 
intensive level of the intervention program, the hearing manager must 
find the youth committed an eligible rule violation. 

(3) [(2)] In order for a youth to be transferred [To transfer 
a youth] to a higher-restriction placement for non-disciplinary reasons, 
the hearing manager must find that there are no less restrictive place-
ments appropriate and available for the youth. 

(4) [(3)] In order for [To transfer] a conditionally placed 
youth to be transferred to a higher-restriction placement, the hearing 
manager must find one or more of the criteria required in §380.8545 of 
this title. 

(5) [(4)] For criteria for admission to or extension in a crisis 
stabilization unit, see §380.8767 of this title. 

(e) [Investigating Alleged Violations and] Requesting the 
Hearing. 

[(1) When a youth in a residential facility is alleged to have 
committed a major rule violation or a minor rule violation requiring 
a security referral, an investigation into the alleged violation(s) must 
be started within 24 hours after the alleged offense(s) and completed 
within 24 hours after the time started. The investigation must be con-
ducted by a staff member other than the one who reported the alleged 
violation.] 

(1) [(2)] [A decision on whether or not to pursue a Level II 
hearing must be made within 24 hours after the completion of the inves-
tigation.] The appropriate staff person, as specified by TJJD procedural 
manuals, must request permission to schedule a hearing from the facil-
ity administrator, parole supervisor, contract case management super-
visor, or their designees. The hearing must be requested and scheduled 
as soon as practical but no later than seven days, excluding weekends 
and holidays, after the alleged violation or discovery of the alleged vi-
olation. 

[(3) For hearings involving rule violations or contraband 
money, the hearing must be conducted as soon as practical but not later 
than seven days, excluding weekends and holidays, after the alleged 
violation was committed or the money was found.] 

(2) [(4)] For hearings involving a non-disciplinary trans-
fer or transfer from a conditional placement, the youth may waive the 
hearing and agree to the transfer. The waiver must be in writing. If the 
youth does not waive the hearing, the hearing must be held before the 
transfer. However, if good cause compels a pre-hearing transfer, the 
hearing must be held no later than three calendar days after the trans-
fer. 

[(5) If the youth is being held in a security unit due to po-
tential interference with a pending Level II hearing, the hearing must 
be conducted as soon as possible but no later than five working days 
after the date of admission to the security unit.] 

(3) [(6)] Failure to meet any timeline in this subsection 
must be justified with documentation of circumstances that made it im-
possible, impractical, or inappropriate to meet the deadline. Failure to 
document these justifications may result in a dismissal of the allega-
tions or a reversal of the decision(s) of the hearing manager. 

(f) Hearing Manager. 

(1) The hearing manager must be a TJJD employee trained 
to function as a hearing manager. The hearing manager must be impar-
tial and may not be a person who: 

(A) witnessed any part of the alleged violation(s); 

(B) made any prior decisions regarding the youth based 
on the alleged violation; or 

(C) is directly responsible for supervising the youth. 

(2) If the youth is currently assigned to a halfway house, 
the hearing manager may not be a member of the halfway house staff. 

(3) If the youth is currently assigned to a contract program, 
the hearing manager may not be the TJJD case management specialist 
assigned to that youth. 

(4) If the youth is currently assigned to his/her home, the 
hearing manager may not be the parole officer or parole supervisor as-
signed to the youth's case. 

(g) Staff Representative. 

(1) The staff representative shall [must] be a TJJD em-
ployee trained to function as a staff representative. 

(2) The staff representative is responsible for assembling 
all evidence, giving all required notices, and presenting evidence at the 
hearing. 

(h) Advocate. 

(1) A TJJD employee, contract employee, or volunteer who 
has been trained to serve as an advocate shall [must] assist the youth. 
If a youth hires his or her own counsel, then no advocate will be ap-
pointed. 

(2) The youth is given the opportunity to choose an advo-
cate from among those trained. The youth's choice shall [must] be 
honored unless there is a showing of unavailability of the requested 
advocate. If the youth does not choose an advocate or the requested 
advocate is unavailable, an advocate will be appointed. 

(3) The advocate may not be a person who was a witness 
to the alleged violation. 

(4) If the youth is not proficient in the English language, 
the advocate must be proficient in English and in the youth's primary 
language or an interpreter shall [must] be used. 

(i) Notice. 

(1) Not later than 24 hours before the hearing, the youth 
and the youth's advocate shall [must] be given: 

(A) written notice of the reasons for calling the hearing; 

(B) written notice of the proposed action to be taken; 

(C) written notice and copies of the evidence to be re-
lied upon; and 

(D) written notice of the following rights of the youth: 

(i) the right to remain silent; 

(ii) the right to be assisted by an advocate in the 
hearing process; 

(iii) the right to confront and cross-examine adverse 
witnesses who testify at the hearing; 

(iv) 
the hearing; 

the right to contest adverse evidence admitted at 

(v) the right to call readily available witnesses and 
present readily available evidence on his/her own behalf at the hearing; 
and 
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(vi) the right to appeal the results of the hearing. The 
right to appeal cannot be waived. 

(2) Staff currently employed at and youth currently resid-
ing at the location of the hearing are considered to be "readily available" 
and shall [must] be called to testify at the youth's request. If there are 
unusual circumstances that would prevent the witness from attending in 
person or by phone or videoconference, the hearing may be postponed 
or continued to allow a witness's testimony. If the witness's testimony 
cannot be secured within a reasonable time, the hearing may proceed 
without the witness. The reasons for proceeding without requested wit-
nesses shall [must] be documented and placed in the hearing record. 

(3) Evidence is considered "readily available" if it is within 
the control of any TJJD staff member at the location of the hearing or is 
otherwise easily attainable. Video created by TJJD, such as body-worn-
camera video and surveillance video, is generally considered "readily 
available" and shall be shown to the youth if used as evidence during 
the hearing. The reasons for excluding requested evidence must be 
documented and placed in the hearing record. 

(4) All youth in TJJD facilities and [secure] contract place-
ments shall [must] be given the hearing packet (all written materials 
relied upon and a list of witnesses) at least 24 hours before the hear-
ing. The paperwork may be taken away from the youth if the youth is 
misusing the papers in any way. 

(5) After receipt of the written notice and consultation with 
the advocate, the youth may waive the 24-hour-notice period by agree-
ing, in writing, to an earlier hearing time. 

(6) If the youth is younger than 18 years of age, reason-
able efforts shall [must] be made to inform the youth's parent/guardian 
[parent(s) or guardian] of the time and place of the hearing at least 24 
hours before the hearing. If the youth is 18 years of age or older, such 
notice may be provided only with the youth's authorization to release 
the information. 

(j) Location of Hearing, Youth's Presence at Hearing, and Of-
ficial Record of Hearing. 

(1) The hearing shall [must] be held where the youth re-
sides unless the hearing manager determines another site is more ap-
propriate. 

(2) The hearing shall [must] be recorded. The recording is 
the official record of the hearing. The recording and the hearing packet 
shall [must] be preserved for six months after the hearing. 

(3) The youth shall [must] be present during the hearing 
unless the youth waives his/her presence, [or] his/her behavior prevents 
the hearing from proceeding in an orderly and expeditious fashion, or 
his/her temporary removal from the hearing room is necessary to secure 
the testimony of a witness. 

(A) A voluntary waiver of the youth's presence must be 
in writing and signed by the youth and his/her advocate. If the youth 
does not sign the waiver for any reason, his/her presence is not waived. 

[(B) If the youth waives his/her presence, the hearing 
may be conducted by teleconference.] 

(B) [(C)] If a youth is excluded from the hearing for 
behavioral reasons or to secure the testimony of a witness, the reason(s) 
for the exclusion shall [must] be documented in the hearing record. The 
advocate shall [must] be present during the testimony and must have 
the opportunity to question the witness. 

(C) [(D)] A true plea cannot be entered on behalf of a 
youth who has waived his/her presence at the hearing. 

(4) A victim who appears as a witness shall [should] be 
provided a waiting area where he/she is not likely to come in contact 
with the youth or the youth's parent/guardian except during the hearing. 

(5) To protect the confidential nature of the hearing, per-
sons other than the youth, the youth's advocate, the staff representative, 
and the youth's parent/guardian [parent(s)] may be excluded from the 
hearing room at the discretion of the hearing manager; however, any 
person except the staff representative or the youth's advocate may be 
excluded from the hearing room if his/her presence causes undue dis-
ruption or delay of the hearing. The reason(s) for the exclusion(s) shall 
[must] be stated on the record. 

(6) The hearing may be held by conference call or video-
conference [if the hearing manager determines doing so will not de-
prive the youth of his/her due process rights]. If the hearing is held by 
conference call or videoconference, all required participants must be 
able to simultaneously hear one another. 

(k) Hearing Process. 

(1) Except as provided by paragraphs (2) and (3) of this 
subsection, hearings consist of two parts: fact finding and disposi-
tion. During the fact-finding portion of the hearing, only evidence 
concerning the alleged violation(s) may be considered. The youth's 
prior behavior may not be discussed or considered unless disposition 
is reached. In the disposition phase, the youth will be given the oppor-
tunity to present evidence of extenuating circumstances. 

(2) The following types of hearings consist only of fact 
finding to determine if the criteria for transfer are met: 

(A) non-disciplinary transfer hearings; and 

(B) conditional placement transfer hearings requested 
because the conditional placement is no longer a viable option. 

(3) A mental health status review hearing consists only of 
fact finding to determine if the criteria for admission or extension in a 
crisis stabilization unit are met. 

(4) The youth shall [must] be given the opportunity to 
plead "true" or "not true" to each allegation. If the youth pleads "true," 
the hearing manager shall [must] ask questions of the youth to ensure 
he/she did so voluntarily and that he/she did commit the violation. 

(5) If the youth pleads "not true," the staff representative 
has the burden of proving by a preponderance of evidence that the youth 
did commit the alleged violation(s). 

(6) Witnesses shall [must] take an oath before testifying. 
Witnesses may testify by phone or videoconference if in-person testi-
mony is impractical or unfeasible. If testimony is provided by phone, 
persons required to be present at the hearing must be able to simulta-
neously hear the testimony. 

(7) The hearing manager, staff representative, and advocate 
may question each witness in turn. 

(8) With the exception of the youth or staff representative, 
any person designated as a witness may be excluded from the hearing 
room during the testimony of other witnesses and may be instructed 
to refrain from discussing his/her testimony with anyone until all the 
witnesses have been dismissed. 

(9) The hearing manager may permit a witness to testify 
outside the presence of the youth if doing so appears reasonable and 
necessary to secure the testimony of the witness. If the youth is ex-
cluded from the hearing room during testimony, the advocate for the 
youth must be present during the testimony and must have the oppor-
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tunity to review the testimony with the youth before questioning the 
witness. 

(10) The youth may not be called as a witness unless, after 
consulting with the advocate, he/she waives on the record his/her right 
to remain silent. Neither the hearing manager nor the staff representa-
tive may question the youth unless he/she waives the right to remain 
silent. 

(A) The youth's failure to testify shall [must] not create 
a presumption or inference against him/her. 

(B) A youth who waives the right to remain silent may 
[only] be questioned concerning only those issues addressed by his/her 
testimony. 

(11) All credible evidence may be considered, irrespective 
of its form. 

(12) The standard of proof for all disputed issues is a pre-
ponderance of evidence. 

(13) The hearing manager may recess or continue the hear-
ing for such period(s) of time as may be necessary to ensure an in-
formed and accurate fact finding or to secure evidence the hearing man-
ager determines may be relevant. 

(14) After all evidence has been presented, the staff repre-
sentative and advocate may offer summation statements. 

(15) The hearing manager shall [must] announce his/her 
findings of fact. 

(16) If there is a finding of true, the hearing manager shall 
[must] proceed to disposition, unless the hearing consists only of fact 
finding as described in paragraphs (2) and (3) of this subsection. Dur-
ing disposition, the hearing manager shall [must] provide the youth an 
opportunity to present evidence of extenuating circumstances. If no 
extenuating circumstances are found, the hearing manager shall make 
[must order] the disposition finding of which the youth was given no-
tice [recommended by the staff representative]. 

[(A) A hearing manager's decision to transfer a youth is 
final subject to approval by the appropriate administrator.] 

[(B) A hearing manager's decision to demote a youth's 
stage in the agency's rehabilitation program is final subject to approval 
by the facility administrator or assistant facility administrator.] 

[(C) If extenuating circumstances are found incident to 
the rule violation(s) proved at the hearing, the youth may not be as-
signed the requested disciplinary dispositions or any other major con-
sequences. However, the true finding will remain in the youth's record 
and may be considered by the youth's treatment team or parole officer 
in determining appropriate actions to address the youth's behavior. If 
extenuating circumstances are found incident to a youth's possession 
of prohibited money, the hearing manager determines the appropriate 
way to dispose of the money.] 

(17) If the hearing manager finds extenuating circum-
stances incident to the rule violation(s) proved at the hearing, the 
youth may not be assigned any consequence designated as a major 
consequence in accordance with §380.9503 of this title. However, 
the true finding will remain in the youth's disciplinary record and 
may be considered by the youth's treatment team or parole officer in 
determining appropriate actions to address the youth's behavior. If 
extenuating circumstances are found incident to a youth's possession 
of prohibited money, the hearing manager determines the appropriate 
way to dispose of the money. A finding of extenuating circumstances 
does not prohibit placement of a youth in the intervention program 

under §380.9510 of this title, but the admission review shall take the 
finding into account. 

(18) A hearing manager's decision to impose a disciplinary 
consequence is final, subject to appeal. However, the youth's treatment 
team may reduce or suspend the imposition of the consequence if war-
ranted. 

(19) [(17)] The hearing manager shall [must] prepare a re-
port of his/her findings, which includes the grounds for the hearing, the 
evidence relied upon, and the decision. 

(20) [(18)] After the hearing manager announces his/her 
decision, he/she shall [must] inform the youth of the youth's right to ap-
peal to the executive director or [his/her] designee. The hearing man-
ager's decision is implemented even if the youth appeals and the re-
sponse is pending. 

(21) [(19)] A copy of the hearing report shall [must] be 
given to the youth immediately after the hearing is closed. 

(22) [(20)] The hearing manager's report shall [must] be 
reviewed by the appropriate supervisor, institutional superintendent, 
halfway house superintendent, or parole supervisor, as are all disci-
plinary reports, to ensure consistency in the application of policy. 

§380.9557. Level III Hearing Procedure. 

(a) Purpose. This rule establishes the procedure to be followed 
to ensure youth are afforded appropriate due process before certain ac-
tions are taken. [This rule establishes a hearing procedure that provides 
the appropriate due process in certain situations.] 

(b) Applicability. The Level III hearing procedure is appropri-
ate due process in the following instances: 

(1) to determine admission or extension in the security pro-
gram [Security Program] in accordance with §380.9740 of this title; 

(2) to impose [determine minor] disciplinary consequences 
for youth in medium-restriction facilities other than those requiring a 
Level II hearing in accordance with §380.9503 of this title; and 

(3) to impose [determine minor] disciplinary consequences 
other than parole revocation for youth on parole in accordance with 
§380.9504 of this title. 

(c) Procedure When Determining Admission to or Extension 
in the Security Program [Procedures]. 

(1) To initiate a Level III hearing, the youth shall [must] be 
notified orally of the time and date of the hearing, the alleged miscon-
duct, and the recommended action(s) to be taken. 

(2) The youth has the right and shall [must] be given the 
opportunity to speak on his/her own behalf regarding the alleged mis-
conduct or the appropriateness of admission to or extension in the se-
curity program [the recommended action]. 

(3) If the Level III hearing involves a decision for an ex-
tension in the security program [Security Program] beyond the initial 
24 hours, the youth shall [must] be appointed an advocate to assist the 
youth in presenting his/her position during the extension hearing. 

(4) The hearing administrator may consider any reasonably 
reliable information in deciding whether the youth committed the al-
leged misconduct and whether the requested admission to or extension 
in the security program [action] is appropriate. 

[(5) If the hearing administrator finds a rule violation was 
committed, the youth will be given the opportunity to present evidence 
of extenuating circumstances.] 
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[(6) If the hearing administrator finds reasonable grounds 
to believe a youth on parole or in a medium-restriction facility has com-
mitted a violation and does not find that extenuating circumstance exist, 
the hearing administrator must indicate which violation was committed 
and the appropriate disciplinary consequence(s) may be imposed.] 

(5) [(7)] If the hearing administrator finds there are reason-
able grounds to believe the criteria in §380.9740 of this title are met 
to admit or extend a youth in the security program [Security Program], 
the hearing administrator shall [must] indicate which rule violation was 
committed and which admission criterion was proven. 

(6) The youth will be given the opportunity to present ev-
idence of extenuating circumstances, as defined by §380.9550 of this 
title. If there is a finding of extenuating circumstances, the youth may 
still be admitted to the security program if the criteria in §380.9740 are 
met. 

[(8) If there is a finding of extenuating circumstances:] 

[(A) no disciplinary consequence may be imposed; and] 

[(B) the youth may be admitted to the Security Program 
if criteria in §380.9740 of this title are met.] 

(d) Procedure When Imposing Disciplinary Consequences. 

(1) This procedure applies only to youth in medium-restric-
tion facilities or on parole. 

(2) To initiate a Level III hearing, the youth shall be notified 
orally of the time and date of the hearing, the alleged misconduct, and 
the recommended disciplinary consequence(s). 

(3) The youth has the right and shall be given the opportu-
nity to speak on his/her own behalf regarding the alleged misconduct 
or the appropriateness of the recommended disciplinary consequence. 

(4) The hearing administrator may consider any reasonably 
reliable information in deciding whether the youth committed the al-
leged misconduct and whether the recommended disciplinary conse-
quence is appropriate. 

(5) If the hearing administrator does not find reasonable 
grounds to believe the youth committed the alleged misconduct, no 
disciplinary consequences may be imposed. 

(6) If the hearing administrator finds reasonable grounds 
to believe the youth committed the alleged misconduct, the youth shall 
be given the opportunity to present evidence of extenuating circum-
stances. If the hearing administrator finds there are extenuating cir-
cumstances, no disciplinary consequences may be imposed. 

(7) If the hearing administrator finds reasonable grounds to 
believe the youth committed the alleged misconduct and does not find 
extenuating circumstances exist, the recommended disciplinary conse-
quence(s) shall be imposed. 

(e) [(d)] Appeals. 

(1) The youth may appeal the decision to admit or extend 
the youth in the security program to the facility administrator or 
designee [or parole supervisor or their designees, as appropriate,] on 
grounds that the youth did not commit a rule violation or that any other 
criteria for admission or extension in the security program as set out 
in §380.9740 of this title were not proven.[:] 

(A) If it is determined there were not reasonable 
grounds to believe the youth committed a violation, the fact that the 
violation was overturned will be documented appropriately and the 
youth will be released from the security program. [he/she did not 
commit the violation that was found true;] 

(B) If it is determined there were reasonable grounds to 
believe the youth committed a violation but no criteria for admission 
to or extension in the security program were proven, the youth will be 
released from the security program. [the disciplinary measure imposed 
was inappropriate;] 

[(C) the criteria for admission or extension in the Secu-
rity Program was not proven; or] 

[(D) there were extenuating circumstances to the com-
mission of the violation.] 

(2) The youth may appeal the decision to impose a disci-
plinary consequence to the facility administrator or parole supervisor 
or their designees, as appropriate, on the grounds that the youth did 
not commit the rule violation found proven at the hearing, extenuat-
ing circumstances should have been found, or the imposed disciplinary 
measure was inappropriate. 

(A) [(2)] If it is determined there were not reasonable 
grounds to believe the youth committed [did not commit] the viola-
tion, the fact that the violation was overturned will be documented ap-
propriately [found true at the hearing or there were extenuating cir-
cumstances, the youth's behavioral record must be updated to reflect 
that determination]. The appeal authority shall [must] determine some 
form of equitable relief if the youth has completed a disciplinary mea-
sure or has otherwise been adversely affected by the finding. 

(B) If it is determined there were extenuating circum-
stances that should have been found, that fact will be documented ap-
propriately. The appeal authority shall determine some form of equi-
table relief if the youth has completed a disciplinary measure or other-
wise has been adversely affected by the finding. 

(C) [(3)] If it is determined that the youth did commit 
the violation [found true at the hearing] but the imposed disciplinary 
measure was [decision is determined to be] inappropriate, that fact will 
be documented appropriately. The [the violation will remain on the 
youth's behavioral record but the] appeal authority shall [must] deter-
mine some form of equitable relief if the [for a] youth [who] has already 
completed or started serving the [a] disciplinary measure. If the youth 
has not yet started serving the disciplinary measure, the appeal author-
ity may impose a different, appropriate disciplinary measure. [and/or 
has been adversely affected.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 15, 2022. 
TRD-202202697 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 490-7278 

♦ ♦ ♦ 

SUBCHAPTER F. SECURITY AND CONTROL 
37 TAC §380.9729 

STATUTORY AUTHORITY 

The amended section is proposed under Section 242.003, Hu-
man Resources Code, which requires TJJD to adopt rules appro-
priate to the proper accomplishment of TJJD's functions and to 
adopt rules for governing TJJD schools, facilities, and programs. 
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♦ ♦ ♦ 

No other statute, code, or article is affected by this proposal. 
§380.9729. Directives to Apprehend. 

(a) Purpose. This rule acknowledges a relationship between 
the Texas Juvenile Justice Department (TJJD), law enforcement, and 
the Texas/National Crime Information Center (TCIC/NCIC) with re-
gard to reporting and apprehending youth in TJJD jurisdiction who es-
cape, are absent without authorization, or violate [who have broken] 
the conditions of release under supervision. This rule also establishes 
criteria for the issuance of a directive to apprehend. 

(b) Applicability. This rule applies to all youth under TJJD 
jurisdiction, whether supervised by TJJD staff or contract staff. 

(c) Issuance of a Directive to Apprehend. 

(1) TJJD may issue a directive to apprehend pursuant to 
the authority granted under Texas Human Resources Code §243.051 if 
a youth in TJJD custody [has]: 

(A) has escaped or has an unauthorized absence, as de-
fined by §380.9503 of this chapter [title]; or 

(B) has failed to comply with the written conditions of 
release under supervision (i.e., conditions of parole or conditions of 
placement). 

(2) Directives to apprehend are [must be] entered by the 
Office of Inspector General Incident Reporting Center according to 
TCIC/NCIC procedures and the Department of Public Safety/Federal 
Bureau of Investigation [(DPS/FBI)] guidelines. 

(3) Upon issuance of a directive to apprehend, TJJD may 
notify the Texas Missing Persons Clearinghouse and the National Cen-
ter for Missing and Exploited Children. The notifications shall be made 
if it is determined the youth is at a high risk of victimization due to 
human trafficking, sexual assault, exploitation, abuse, or neglectful su-
pervision. 

(d) Cancellation of a Directive to Apprehend. A directive to 
apprehend is cancelled when: 

(1) a youth is arrested or apprehended; 

(2) a youth is discharged from commitment to TJJD; or 

(3) TJJD staff determines the directive to apprehend is no 
longer needed. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 15, 2022. 
TRD-202202698 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 490-7278 

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 17. STATE PENSION REVIEW 
BOARD 

CHAPTER 610. FUNDING SOUNDNESS 
RESTORATION PLANS 
SUBCHAPTER 
40 TAC §§610.11, 610.13 - 610.15, 610.20 - 610.22, 610.30 -
610.32 

Introduction 

The State Pension Review Board (PRB) proposes new 40 TAC 
Chapter 610, concerning Funding Soundness Restoration Plans 
(FSRPs). 
BACKGROUND AND PURPOSE 

The PRB proposes new rules to implement the new statutory re-
quirements for FSRPs following the changes made during the 
87th Legislative Session in 2021. The PRB has been approach-
ing the rule drafting process with three primary goals: 
To provide guidance and clarify reporting requirements for FS-
RPs after the changes took effect. 
To preserve the work of public retirement systems and their 
sponsors that have previously submitted effective FSRPs and 
are committed to following their plans to achieve full funding. 
To support retirement systems in unusual situations due to when 
they became subject to the new FSRP requirement and provide 
guidance as they navigate the new statutory requirements. 
The original FSRP requirement was put in place during the 2015 
Legislative Session to bring Texas public retirement systems 
in line with the PRB's Guidelines for Actuarial Soundness and 
improve the funding conditions of retirement systems with 
amortization periods exceeding 40 years. As systems submitted 
their FSRPs and began the 10-year process of completing their 
plans, it became clear that several aspects of the requirement 
needed refinement to ensure effectiveness. Additionally, the 
PRB revised the Guidelines for Actuarial Soundness, now 
Pension Funding Guidelines, in 2017 to ensure they were more 
consistent with current actuarial standards and best practices. 
For these reasons, the PRB's 2020 Recommendations to the 
87th Legislature included several potential changes to FSRP 
statute, most of which were eventually incorporated into House 
Bill 3898 (87R), which took effect on September 1, 2021. These 
recommendations were developed over the course of a year 
based on stakeholder feedback at board and committee meet-
ings and other opportunities for public input. Many of the areas 
of improvement were identified based on recommendations from 
systems that were preparing FSRPs and research on best prac-
tices from other states. Additionally, the PRB has implemented 
the new law through educational materials and presentations 
about the new law, further engagement with stakeholders, and 
several calls for public comment and participation throughout de-
velopment of the proposed rule language. 
While preparing these recommendations to the legislature, the 
PRB frequently stated the desire to balance ensuring the FSRP 
requirements were effective in improving the funding conditions 
of Texas public retirement systems while with preserving the 
work of systems and associated governmental entities that im-
plemented effective FSRPs under the previous statute. The PRB 
wished to ensure that systems adhering to their existing FSRPs 
were able to finish the term of their existing plans without hav-
ing to start over due to the updated requirements. This intent 
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applies to the current rulemaking process as one of the goals 
established to guide the development of the proposed rules. 
Additionally, because the new statutory requirements are differ-
ent from the previous statute in a variety of ways, the proposed 
rules are intended to clarify different aspects of the documenta-
tion and reporting requirements while still maintaining the flex-
ibility needed for systems and sponsors to create an effective 
FSRP based on their unique situation. This approach allows 
for the centralized oversight and local accountability the statute 
while acknowledging the variety of statutes and plan provisions 
governing retirement systems in Texas. 
The proposed rules also clarify an existing statutory requirement 
that a public retirement system notify its members if the system's 
financing arrangement is inadequate. The existing disclosure re-
quirement under Texas Government Code §802.106(d) was es-
tablished in Texas law in 1981 during the 67th Legislative Ses-
sion, first called session. Since then, some systems have sub-
mitted actuarial valuations to the PRB with a note from their actu-
ary that the system's funding arrangement is considered inade-
quate. However, since the FSRP requirement requires a system 
to make a plan sufficient to amortize the unfunded actuarial ac-
crued liability within 30 years, it follows that triggering the FSRP 
requirement is an indication that a system's funding arrangement 
is inadequate. Further, transparency and membership educa-
tion are important to the health of a system, and many systems 
will require participation from their members through elections 
to modify benefits or contributions to successfully create an ef-
fective FSRP. Therefore, this rule is necessary to clarify existing 
statutory requirements for communication with system members 
in the context of the laws that now include the FSRP process. 
SECTION-BY-SECTION SUMMARY 

Proposed new §610.11 outlines the purpose of these rules and 
the PRB's authority to make rules under Texas statute. 
Proposed new §610.13 includes definitions for important terms 
in the chapter and related statutes. 
Proposed new §610.14 specifies the entities that are subject to 
the proposed rules. 
Proposed new §610.15 clarifies that an actuarial valuation that 
triggers an FSRP or put a system at risk of triggering an FSRP 
prompts the existing statutory disclosure to retirement system 
members that the financing of the system is inadequate under 
Texas Government Code §802.106(d). Subsection (b) makes 
clear that once a system triggers an FSRP, that information must 
be included as part of the disclosure. 
Proposed new §610.20 outlines the method the PRB will use to 
determine if a system with a legacy FSRP is adhering to that 
plan, including the method of creating and following compliance 
corridors specifically for legacy FSRPs. 
Proposed new §610.21 specifies that a system with a legacy 
FSRP can continue following that plan until the earlier of either 
the legacy FSRP target date, which is the end of the 10-year 
period a system was allotted to reach the funding period maxi-
mum after an FSRP was adopted based on the previous statu-
tory language, or the date of an actuarial valuation indicating that 
the system has reached the new funding period maximum of 30 
years. Subsection (b) specifies that actuarial valuations for a 
system adhering to a legacy FSRP will not be counted towards 
triggering an FSRP under the new requirements while the legacy 
FSRP is still active. This section was included as one way to sup-
port the PRB's stated goal to allow systems adhering to effective 

legacy FSRPs to continue following their existing plans as long 
as possible rather than becoming subject to the updated FSRP 
requirements before completing their existing plans. 
Proposed new §610.22 clarifies the date the revised FSRP ex-
emption takes effect. Since the first FSRPs prepared under the 
new statute are not due until September 1, 2025, and a system 
cannot trigger a revised FSRP until after first being subject to 
a standard FSRP, the provision exempting a system from the 
revised FSRP requirement would not take effect before a sys-
tem can become subject to that requirement. Therefore, the 
revised FSRP exemption would not take effect until September 
1, 2025. Finally, subsection (b) specifies that a system with a 
legacy FSRP would not qualify for the revised FSRP exemption 
before the legacy FSRP has ended. 
Proposed new §610.30 clarifies the process for a system to pre-
pare, submit, and fulfill the FSRP requirements. Subsection (b) 
would allow systems more flexibility when submitting the anal-
ysis needed to support their FSRPs, which should help mini-
mize any potential costs incurred when fulfilling the statutory re-
quirements. Subsection (c) includes a definition to clarify what is 
needed to fulfill the revised FSRP requirement. Subsection (d) 
specifies conditions under which a system would be considered 
compliant or noncompliant with the requirements. 
Proposed new §610.31 clarifies the process for a system to pre-
pare, submit, and fulfill the periodic progress updates required 
by statute while preparing an FSRP. Subsection (a) clarifies that 
a system adhering to a legacy FSRP will continue the progress 
update schedule established under the previous version of 
statute. Some systems were subject to the FSRP require-
ment when statute changed and became subject to the new 
requirements. Generally, the actuarial valuation that triggered 
their FSRPs was several years in the past, so the standard 
timeline for these progress updates would not be appropriate. 
Therefore, Subsection (d) establishes an alternate date when 
their progress updates begin. Subsection (e) specifies that the 
schedule in statute would still apply for systems that trigger 
an FSRP after the law changed. Subsection (f) clarifies that a 
system preparing a voluntary FSRP does not need to submit 
progress updates, since they are not subject to the FSRP 
requirement. 
Proposed new §610.32 establishes how the PRB will determine 
that a system is adhering to an FSRP prepared under the cur-
rent statute for the purpose of establishing if the system qualifies 
for the revised FSRP exemption. This includes the process for 
creating and applying the compliance corridors for FSRPs pre-
pared under current statute. Subsection (d) establishes the con-
ditions under which a system can voluntarily prepare and submit 
an FSRP and have it recognized by the PRB. This provision was 
created to allow a greater number of systems to potentially qual-
ify for the revised FSRP exemption without needing to establish 
an actuarially determined contribution structure and to provide 
an incentive for systems to address funding weaknesses before 
they get worse. In the past, some systems have voluntarily pre-
pared reports or conducted studies, such as an Investment Prac-
tices and Performance Report or experience study, as a matter 
of best practice even if they were not subject to the specific re-
quirements in PRB statute. Some systems may choose to do 
the same for the FSRP. 
FISCAL NOTE ON STATE AND LOCAL GOVERNMENTS 

Westley Allen, Director of Business Operations, has deter-
mined that for the first five-year period the rule is in effect, 
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there will be no foreseeable implications relating to cost or 
revenues of state or local governments, under Government 
Code §2001.024(a)(4), as a result of enforcing or administering 
these rules. The fiscal note prepared by the Legislative Budget 
Board in response to H.B. 3898, which established the reporting 
requirements that these rules address, concludes there would 
be no significant fiscal implication for systems. It said that a 
system and the associated governmental entity may incur ad-
ministrative costs to provide a separate analysis of the combined 
impact of changes under an adopted FSRP, but the bill allowed 
the associated governmental entity to pay all or part of the costs 
of these analyses, and systems have the option to provide 
this analysis within an actuarial valuation, which systems must 
already prepare under §802.101(a), Texas Government Code. 
(LBB Fiscal Note, 87th Legislative Regular Session, HB 3898, 
As Passed 2nd House, https://capitol.texas.gov/tlodocs/87R/fis-
calnotes/pdf/HB03898F.pdf#navpanes=0). 
PUBLIC BENEFIT/COST NOTE 

Mr. Allen has determined, under Government Code 
§2001.024(a)(5), that for each year of the first five years the 
rules are in effect the public benefit anticipated as a result of 
enforcing the amended section will be a positive actuarial effect 
on retirement systems to the extent the systems and associated 
governmental entities adopt and enact benefit, contribution, or 
other changes to improve retirement plan funding status. Also, 
the proposed rules will facilitate a clearer and more consistent 
implementation of Texas Government Code §§802.2015 -
802.2016. 
GOVERNMENTAL GROWTH IMPACT STATEMENT 

The PRB has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of PRB employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to the PRB; 
(5) the proposed rules may create new regulation to the extent 
that it implements a statutorily imposed reporting requirement 
(HB 3898); 
(6) the proposed rules will not expand, limit, or repeal existing 
regulations; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not positively or adversely affect the 
state's economy. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES 

Mr. Allen has determined there will be no impact on rural com-
munities, small businesses, or microbusinesses as a result of 
implementing the proposed rules because the rules do not apply 
to those entities as these rules concern administrative report-
ing requirements for public retirement systems. Therefore, no 
regulatory flexibility analysis, as specified in §2006.002, Texas 
Government Code, is required. 

IMPACT ON LOCAL EMPLOYMENT OR ECONOMY 

Mr. Allen has determined there is no anticipated effect on local 
economy for the first five years that the proposed rules are in ef-
fect because the rules do not involve factors of local economy. 
Therefore, no economic impact statement, local employment im-
pact statement, nor regulatory flexibility analysis is required un-
der Texas Government Code §§2001.022 or 2001.024(a)(6). 
COST TO REGULATED PERSONS (COST IN/COST OUT) 
This rule proposal is not subject to §2001.0045, Texas Gov-
ernment Code, concerning increasing costs to regulated per-
sons, because, as described in the Public Benefit/Cost Note, the 
proposed rules do not impose a cost on regulated persons un-
der Texas Government Code §2001.024, including another state 
agency, a special district, or a local government. 
TAKINGS IMPACT ASSESSMENT 

The PRB has determined that no private real property interests 
are affected by this proposal, nor does the proposal restrict or 
limit an owner's right to his or her property that would otherwise 
exist in the absence of government action. Therefore, the pro-
posed rule does not constitute taking under §2007.043, Texas 
Government Code. 
ENVIRONMENTAL RULE ANALYSIS 

The proposed rules are not a "major environmental rule" as de-
fined by §2001.0225, Texas Government Code. The proposed 
rules are not specifically intended to protect the environment or 
to reduce risks to human health from environmental exposure. 
Therefore, a regulatory environmental analysis is not required. 
Public Comment 
Comments on the proposal may be submitted in writing to 
Madilyn Jarman, Policy Analyst, P.O. Box 13498, Austin, Texas 
78711-3498, (512) 463-1736. Comments may also be submitted 
electronically to prb@prb.texas.gov or faxed to (512) 463-1882. 
Commenters are encouraged to include "rule comments" in the 
subject line of the electronic mail. Comments will be accepted 
until 5:00 p.m. on August 29, 2022, which is 31 days after 
publication in the Texas Register. 

Statutory Authority 

The proposed rules are authorized by the Texas Government 
Code §802.201(a), which grants specific authority to the board 
to adopt rules for the conduct of its business; and §§802.2015(h) 
and 802.2016(h), which allow the PRB to adopt rules neces-
sary to implement requirements related to funding soundness 
restoration plans. 
Cross Reference Statutes and Codes Affected 

The proposed rules affect and implement Texas Government 
Code, Chapter 802, including §§802.106, 802.2011,802.2015, 
and 802.2016. 
§610.11. Authority and Purpose. 
These rules implement and are authorized by Texas Government Code 
§§801.201, 802.2011, 802.2015, and 802.2016. 

§610.13. Definitions. 
When used in this chapter, the terms listed below shall have the follow-
ing meanings: 

(1) "Board" means State Pension Review Board. 

(2) "Compliance corridor" means the acceptable range of 
variation from a system's baseline for the system's funding period or 
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funded ratio, as further described in board rules that concern a system's 
adherence to a funding soundness restoration plan, and related figures. 

(3) "Formulated" means finalized and approved by the ap-
propriate decision-making bodies. 

(4) "Funded ratio" has the meaning assigned by Texas Gov-
ernment Code §802.2011. 

(5) "Funding period" means the length of time it would take 
to fully fund the unfunded actuarial accrued liability under the current 
actuarial assumption based on the greater of the actuarial value of assets 
or the market value of assets. 

(6) "Governmental entity" has the meaning assigned by 
§802.1012, Texas Government Code. 

(7) "Legacy funding soundness restoration plan" or 
"L-FSRP" means a funding soundness restoration plan formulated 
prior to September 1, 2021, accepted by the board, and governed by 
the law as it existed immediately before that date. 

(8) "Public retirement system" has a meaning as defined by 
§801.001(2) and §802.001(3), Texas Government Code but shall not 
include defined contribution plans as defined by §802.001(1-a), Texas 
Government Code or retirement systems consisting exclusively of vol-
unteers organized under the Texas Local Fire Fighters' Retirement Act 
as defined by §802.002(d), Texas Government Code. 

(9) "Revised funding soundness restoration plan" or 
"R-FSRP" means a funding soundness restoration plan prepared under 
§802.2015(e-1) or §802.2016(e-1), Texas Government Code, which 
includes additional components compared to a funding soundness 
restoration plan prepared under §802.2015(e) or §802.2016(e), Texas 
Government Code. 

(10) "Revised funding soundness restoration plan exemp-
tion" or "revision exemption" means the applicable section of either 
Texas Government Code §§802.2015(d-1) or 802.2016(d-1) under 
which qualifying systems prepare a funding soundness restoration 
plan under Texas Government Code §§802.2015(e) or 802.2016(e) 
rather than a revised funding soundness restoration plan. 

(11) "Target date" means the 10th anniversary of the date 
on which the final version of a legacy funding soundness restoration 
plan was agreed to as required by law as it existed immediately before 
September 1, 2021. 

(12) "Valuation date" means the date as of which the actu-
arial accrued liability and the actuarial value of assets are determined, 
often the first or last day of the plan year as specified in the valuation. 

(13) "Voluntary funding soundness restoration plan" or 
"V-FSRP" means a funding soundness restoration plan formulated 
submitted, and completed under either Texas Government Code 
§802.2015 or §802.2016 as it stands after September 1, 2021, without 
the system or associated governmental entity first becoming subject to 
the requirement. 

§610.14. Applicability. 

This chapter applies to every public retirement system and its asso-
ciated governmental entity that is subject to Texas Government Code 
§802.2015 or §802.2016 and to a system or associated governmental 
entity that choose to submit a voluntary funding soundness restoration 
plan. 

§610.15. Required disclosure of inadequate financing arrangement 
to plan members. 

(a) A notification to the associated governmental entity under 
Texas Government Code §802.2015(c) or §802.2016(c) regarding an 

actuarial valuation that indicates the public retirement system's actual 
contributions are not sufficient to amortize the unfunded liability within 
30 years, means that the financing of the system is inadequate for the 
purposes of §802.106(d), Texas Government Code. 

(b) The disclosure to members of an actuarial determination 
of an inadequate financing arrangement required under Texas Govern-
ment Code §802.106(d) shall be accompanied by a notice that the sys-
tem is subject to the funding soundness restoration plan requirement 
under Texas Government Code §802.2015(c) or §802.2016(c) when a 
system becomes subject to the requirement. 

§610.20. Criteria for Determining Adherence to a Legacy Funding 
Soundness Restoration Plan. 

(a) A public retirement system is adhering to a legacy funding 
soundness restoration plan if the system's actuarial valuation shows: 

(1) the funding period is expected to fall within 40 years by 
the target date and so long as the system's funding period continues to 
shorten while the system's funding period is above 40 years and does 
not increase to a length of time greater than 40 years after falling below 
40 years; or 

(2) an increase in funding period compared to the previous 
valuation, and the system's actuarial valuation shows that, between the 
valuation date and the system's target date, the system's funding pe-
riod or funded ratio remains within the compliance corridor adopted in 
board rule. If the system's funding period is infinite, only the funded 
ratio will be evaluated to determine compliance for the purposes of this 
paragraph. 

(b) A public retirement system with a legacy funding sound-
ness restoration plan may submit a projection to serve as the baseline 
for the purpose of this subsection. This projection must show the pro-
jected funded ratio and funding period for each year beginning with 
the current date until the target date. For any years the system's fund-
ing period is projected to be above 40 years, the corridor will be based 
on the baseline. For any years the system's funding period is projected 
to be below 40 years, the compliance corridor will be based on a min-
imum of 40 years. If the system does not submit such a projection to 
the board for this purpose, the board will determine adherence to the 
legacy funding soundness restoration plan using a baseline in which 
a system's funding period must decrease by one year every consecu-
tive year as measured on the anniversary of the date on which the final 
version of the funding soundness restoration plan was agreed to as re-
quired by law. 

(c) The allowable degree of variation from the baseline will 
begin at five percent for a funded ratio corridor or ten years for a fund-
ing period corridor and will decrease over period between the current 
date and the target date as described by Figure: 40 TAC §610.20(c). 
A system would be considered compliant if plan experience exceeds a 
corridor in a favorable way. The board will use each system's baseline 
to provide a compliance corridor unique to that system based on their 
funding period and funded ratio, using the corridor sizes specified in 
these rules. 
Figure: 40 TAC §610.20(c) 

§610.21. Completion of a Legacy Funding Soundness Restoration 
Plan. 

(a) A public retirement system adhering to a legacy funding 
soundness restoration plan may continue following that plan until the 
earlier of: 

(1) the target date; or, 

(2) the date of an actuarial valuation that indicates the sys-
tem's funding period is at or below 30 years. 
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(b) actuarial valuations with valuation dates during a time that 
a system is adhering to a legacy funding soundness restoration plan 
shall not be counted towards triggering a funding soundness restoration 
plan under Texas Government Code §802.2015(c) or §802.2016(c) as it 
stands after September 1, 2021, until after the applicable date described 
in subsection (a) of this section when the system completes the legacy 
funding soundness restoration plan. 

§610.22. Application of Revised Funding Soundness Restoration 
Plan Exemption. 

(a) A public retirement system's actuarial valuation must be 
dated after September 1, 2025, to qualify for the revision exemption un-
der Texas Government Code §802.2015(d-1)(1) or §802.2016(d-1)(1). 

(b) The revision exemption does not apply to a system adher-
ing to a legacy funding soundness restoration plan before the date pre-
scribed by §610.21 of this chapter (relating to Completion of a Legacy 
Funding Soundness Restoration Plan). 

§610.30 Submission and Completion Criteria for the Funding Sound-
ness Restoration Plan Requirement 

(a) The board will consider a retirement system to have sub-
mitted a funding soundness restoration plan when the board receives: 

(1) a completed form approved by the board for this pur-
pose; 

(2) any supplementary or explanatory documents neces-
sary to illustrate how the system's funding period will be within the 
maximum by the prescribed date, including a revised funding policy; 
and 

(3) documentation of the date the plan was adopted by both 
the governing body of the system and of the governmental entity. Doc-
umentation may include the minutes or other record of an open meeting 
when each adoption occurred. 

(b) The board will consider a retirement system to have com-
pleted the funding soundness restoration plan requirement when the 
board receives an actuarial valuation or separate analysis under Texas 
Government Code §§802.2015(e-2) or 802.2016(e-2) and the staff ac-
tuary or board actuary determines the actuarial valuation or separate 
analysis complies with actuarial standards of practice. An actuarial val-
uation and separate analysis are equivalent for the purposes of Texas 
Government Code §§802.2015(e-2) or 802.2016(e-2) and either may 
be submitted in lieu of the other during the respective submission pe-
riods, provided it includes the components required by the applicable 
subsection. 

(c) For a system submitting a revised funding soundness 
restoration plan with specific changes required by statute, "automatic 
risk-sharing mechanisms" means changes to plan provisions, including 
adjustments to benefit levels or contribution amounts, upon meeting 
or exceeding certain criteria established beforehand without needing 
additional approval at the time of the change. The plan shall specify 
how the changes to the contribution amounts are split between the 
employer and members. At least one of the automatic risk-sharing 
mechanisms included in the plan must be an adjustable benefit or 
contribution mechanism. 

(d) A system or associated governmental entity shall submit to 
the board the materials related to a funding soundness restoration plan 
that adequately fulfill the analysis and documentation requirements in 
statute and rules to be considered compliant. If the board determines 
the materials are inadequate, the board will notify the system of the 
determination with an explanation of the reason and may request addi-
tional information. The system shall submit additional materials con-
sistent with the board's instructions. The board would consider a sys-
tem noncompliant if the board does not receive the system's funding 

soundness restoration plan; if the system fails to comply with an ap-
proved funding soundness restoration plan, revised funding soundness 
restoration plan, or other type of funding soundness restoration plan; or 
if the system fails to submit to the board the funding soundness restora-
tion plan materials that adequately satisfy the requirements in statute 
and board rules within the appropriate time periods for those materials. 

§610.31. Compliance with Progress Updates. 

(a) A system adhering to a legacy funding soundness restora-
tion plan shall continue providing progress updates every two years 
rather than submitting progress updates in accordance with this sec-
tion. 

(b) The first draft of a plan submitted as a part of a progress 
update under Texas Government Code §§802.2015(f) or 802.2016(f) 
must, at minimum, include a projected timeline for enactment of the 
plan, and identify the action that various entities must take to approve 
or enact the plan, such as votes that may be necessary in accordance 
with the system's governing statute. Each subsequent progress update 
should include a draft plan that contains updated information and that 
demonstrates movement toward a complete and finalized plan. 

(c) A description of changes submitted as part of a progress 
update to fulfill the requirements of Texas Government Code 
§§802.2015(f) or 802.2016(f) must include the projected actuarial 
impact of each change under consideration on the retirement system's 
funding period and funded ratio. 

(d) A system must submit updates consistent with subsections 
(b) and (c) of this section to the board starting September 1, 2023, and 
every six months thereafter until the system submits a funding sound-
ness restoration plan to the board and the board determines it is com-
pliant if the system: 

(1) received an actuarial valuation dated prior to Septem-
ber 1, 2021, that triggered a funding soundness restoration plan require-
ment; and 

(2) does not have a board-approved legacy funding sound-
ness restoration plan. 

(e) A system or associated governmental entity that receives 
an actuarial valuation dated after September 1, 2021, that triggers a 
funding soundness restoration plan, including a revised funding sound-
ness restoration plan, must submit updates to the board beginning not 
later than the first anniversary of the valuation date of the actuarial 
valuation that required formulation of the plan and every subsequent 
six-month period until the plan is submitted as described in Texas Gov-
ernment Code §§802.2015(f) or 802.2016(f). 

(f) A system or associated governmental entity preparing a 
voluntary funding soundness restoration plan is not required to sub-
mit progress updates to the board. 

§610.32. Revised Funding Soundness Restoration Plan Exemption. 

(a) A public retirement system is adhering to a funding 
soundness restoration plan formulated between September 1, 2021, 
and September 1, 2025, if, during the period between the date the 
funding soundness restoration plan is adopted by the system and 
governmental entity and the 10th anniversary of the applicable date 
for the funding soundness restoration plan to be formulated and the 
system to be within the maximum funding period prescribed by Texas 
Government Code §§802.2015(e)(2) or 802.2016(e)(2), the system's 
actuarial valuation shows the system's funding period or funded ratio 
remain within the applicable compliance corridors established in this 
section. If the system's funding period is infinite, only the funded ratio 
will be evaluated to determine compliance for the purposes of this 
subsection. 
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(b) The baseline for a system's funding period compliance cor-
ridor will be 30 years, and the baseline for the funded ratio corridor 
will be the actuarial projection of the system's expected future actuarial 
value of assets and liabilities submitted as part of an actuarial valuation 
or separate analysis in accordance with either Texas Government Code 
§§802.2015(e-2)(1) or 802.2016(e-2)(1). 

(c) The allowable degree of variation from the baseline will 
begin at five percent for a funded ratio corridor or ten years for a fund-
ing period corridor and will decrease over the 10-year period as de-
scribed by Figure: 40 TAC §610.32(c). A system would be consid-
ered compliant if plan experience exceeds the corridor in a favorable 
way. The board will use each system's baseline to provide a compli-
ance corridor unique to that system based on their amortization period 
and funded ratio, using the corridor sizes specified in these rules. 
Figure: 40 TAC §610.32(c) 

(d) A system may submit a voluntary funding soundness 
restoration plan without first becoming subject to the requirement, for 
the purposes of qualifying for the revision exemption, provided the 
V-FSRP is consistent with all applicable submission requirements in 
statute and rules. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 18, 2022. 
TRD-202202705 
Amy Cardona 
Executive Director 
State Pension Review Board 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 463-1736 

PART 20. TEXAS WORKFORCE 
COMMISSION 

CHAPTER 807. CAREER SCHOOLS AND 
COLLEGES 
The Texas Workforce Commission (TWC) proposes amend-
ments to the following sections of Chapter 807, relating to 
Career Schools and Colleges: 
Subchapter A. General Provisions, §§807.1 - 807.3 and 807.6 -
807.8 

Subchapter B. Certificates of Approval, §§807.11 - 807.17 

Subchapter C. Financial Requirements, §§807.31 - 807.35 and 
807.37 

Subchapter D. Representatives, §§807.51, 807.53, and 807.54 

Subchapter E. School Director and Administrative Staff, 
§§807.62 - 807.64 and 807.66 

Subchapter F. Instructors, §§807.81 - 807.84 

Subchapter G. Staff Education Requirements, §807.101 and 
§807.102 

Subchapter H. Courses of Instruction, §§807.121 - 807.123 and 
807.129 - 807.134 

Subchapter I. Application Fees and Other Charges, §§807.151 
- 807.153 

Subchapter J. Advertising, §§807.171 - 807.173 and 807.175 

Subchapter K. Admission, §§807.191 - 807.194, 806.196, and 
807.197 

Subchapter L. Progress Standards, §§807.221, 807.223, and 
807.224 

Subchapter M. Attendance Standards, §§807.241 - 807.245 

Subchapter N. Cancellation and Refund Policy, §807.261 and 
§807.263 

Subchapter O. Records, §§807.281 - 807.284 

Subchapter P. Complaints, §807.301 and §807.302 

Subchapter Q. Truck Driver Training Programs, §§807.321, 
807.322, 807.324, and 807.325 

Subchapter R. Closed Schools, §807.341 and §807.342 

Subchapter S. Sanctions, §§807.351 - 807.353 

Subchapter T. Cease and Desist Orders, §§807.362, 807.365, 
and 807.366 

Subchapter U. Career Schools Hearings, §§807.385 - 807.387 
and 807.395 

TWC proposes the following new section to Chapter 807, relating 
to Career Schools and Colleges: 
Subchapter A. General Provisions, §807.5 

TWC proposes the repeal of the following sections of Chapter 
807, relating to Career Schools and Colleges: 
Subchapter H. Courses of Instruction, §§807.124 - 807.127 

Subchapter J. Advertising, §807.176 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

Texas Education Code, Chapter 132, Career Schools and Col-
leges (the Act) charges TWC with oversight of career schools 
and colleges operating in Texas. By TWC's authority under the 
Act and TWC's Chapter 807 Career School and Colleges rules, 
the Career Schools and Colleges (CSC) Program licenses and 
regulates private postsecondary schools that offer vocational 
training to Texas residents. In this capacity, TWC currently 
regulates more than 600 schools, consisting of approximately 
4,000 courses of instruction that provide vocational training to 
more than 146,000 students annually. 
The purpose for the proposed amendments to Chapter 807 
is based on a thorough review of existing Chapter 807 rules, 
the Act, policy implementation, and application processing. 
The amendments provide clarity and remove unnecessary 
regulation for CSC; ensure that students seeking to further their 
education are provided clear information, receive timely refunds, 
as appropriate, and have timely access to school outcome data; 
and streamline CSC Program processes. 
The amendments also implement House Bill (HB) 33, passed 
by the 87th Texas Legislature, Regular Session (2021). HB 33 
amended Texas Education Code, Chapter 132, relating to mea-
sures facilitating the award of postsecondary course credit lead-
ing to workforce credentialing based on military experience, ed-
ucation, and training. 
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Throughout Chapter 807, where appropriate, the term "Commis-
sion" is replaced with "Agency." The Commission is the body of 
governance of the three Commissioners appointed by the gov-
ernor. The Agency is the unit of state government presided over 
by the Commission and administered by the executive director. 
The definitions for class, course, course of instruction, program, 
and program of instruction, are proposed for amendment, and, 
therefore, where appropriate, the terms were changed to ensure 
consistency of usage throughout Chapter 807. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

(Note: Minor editorial changes are made that do not change the 
meaning of the rules and, therefore, are not discussed in the 
Explanation of Individual Provisions.) 
SUBCHAPTER A. GENERAL PROVISIONS 

TWC proposes the following amendments to Subchapter A: 
§807.2. Definitions 

Section 807.2(12) is amended to include "course of instruction" 
and modify the definition to include an identifiable unit of orga-
nized instruction to avoid confusion with a subject, which is an 
element of a program or seminar. 
Current §807.2(15) is removed because "course of instruction" 
is defined in amended §807.2(12). The subsequent paragraphs 
are renumbered accordingly. 
Renumbered §807.2(15) is amended to revise the definition term 
of "course time" to include "course time hour." Also, "externship" 
is utilized in all CSC materials and replaces "internship" in the 
definition to avoid confusion. 
Renumbered §807.2(18) is amended to revise the definition 
of "distance education course" to align with the definition of 
"distance education" in the statute. Additionally, the current 
definition relates specifically to asynchronous education and is 
amended to include synchronous education. 
Renumbered §807.2(21) is amended to revise the definition of 
"good reputation" to restate with potential disqualifiers instead of 
inversely worded with qualifiers. 
Section 807.2(26) is added to define "hybrid program or blended 
program." 
Section 807.2(27) is amended to revise the definition of "job 
placement" to provide clarity of what constitutes placement. 
Section 807.2(29) is added to define "military service." 
Section 807.2(30) and (31) are added to define "owner" and 
"owner designee." The subsequent paragraphs are renumbered 
accordingly. 
Renumbered §807.2(33) is amended to remove the word "pro-
gram" from the definition. 
Section 807.2(39) is added to define "school authorized official" 
to reduce confusion of who is authorized to sign official docu-
ments. 
Renumbered §807.2(40) is amended to clarify the definition of 
"school." The addition of "educational institution" and "training 
program" as synonyms for school is necessary to provide defini-
tion to these terms used in statute without definition or clarifica-
tion provided. 

Renumbered §807.2(41) is amended to revise the definition of 
"secondary education" to further define what constitutes that 
level of education. 
Renumbered §807.2(42) is amended to clarify that "workshop" 
is a synonymous term for "seminar." 
Section 807.2(47) is added to define a "subject" to delineate its 
use from "class" for clarification. 
§807.3. Memorandum of Understanding for Regulation of 
Schools 

Section 807.3 is amended to revise the current name of "Texas 
Guaranteed Student Loan Corporation" to "Trellis Company." 
§807.5. Suspensions 

New §807.5 is added to state the executive director's authority 
to suspend the operation of provisions within Chapter 807 under 
certain circumstances. 
§807.6. Processing Periods 

Section 807.6 is amended to include "Application" in the section 
title and allow the program the ability to modify processing times 
that are not required to be publicly identified by Texas Govern-
ment Code, §2005.003. 
§807.7. Exemptions 

Section 807.7(a) is amended to include program authority to ap-
prove, deny, or revoke exemptions. 
Section 807.7 is amended to remove subsections (b) and (c) as 
the language is redundant. 
Relettered §807.7(b) is amended to reference the Act, as op-
posed to the vague reference to the Texas Education Code. 
New §807.7(c) is amended to remove extraneous language. Ex-
emption criteria is addressed in the Act. 
SUBCHAPTER B. CERTIFICATES OF APPROVAL 

TWC proposes the following amendments to Subchapter B: 
§807.11. Original Approvals 

Section 807.11(d)(1) is amended to revise the conditions of reap-
plication. To reapply, the applicant must currently submit fess 
again and the section is amended to clarify that all fees are due 
again. 
§807.12. Renewal 
Section 807.12(a)(2) and (b)(3) are amended to remove the ref-
erence to the fee for the tuition trust account. The renewal fee 
paid by career schools and colleges is seamless in its applica-
tion. 
§807.14. Locations 

Section 807.14(b)(2) is removed, because the itinerate program 
typically meet the criteria outlined for seminars or short-term pro-
grams. The subsequent paragraphs are renumbered accord-
ingly. 
§807.15. Notification of Actions 

Section 807.15(c) is added to include the requirement for schools 
to notify TWC of mortgage and/or lease lateness or defaults. 
This can be used by TWC as an indicator of possible closures. 
The subsequent subsections are relettered accordingly. 
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Relettered §807.15(d) is amended to add the copy of the legal 
notice to the documents that need to be included by the school 
with the notice. 
§807.16. Degrees 

Section 807.16(b) is amended to remove the reference that ap-
proval from the accreditor may be required. Accreditor approval 
is a necessary element for review. 
§807.17. Unlicensed Schools 

Section 807.17 is amended to revise verbiage to clarify that TWC 
may take one or more of the listed actions against schools that 
operate without a certificate of approval from TWC. 
SUBCHAPTER C. FINANCIAL REQUIREMENTS 

TWC proposes the following amendments to Subchapter C: 
§807.31. Definitions Relating to Financial Requirements 

Section 807.31(1) is added to define attest services. Attest ser-
vices require specific licensure per the Texas Public Accoun-
tancy Act. The subsequent paragraphs are renumbered accord-
ingly. 
Renumbered §807.31(5) is amended to remove the unneces-
sary element of the projection of tuition and fees for the upcom-
ing fiscal year from the definition of unearned tuition affidavit. 
§807.32. Financial Standards 

Section 807.32(a)(2) is removed because the requirement for a 
school to report unearned tuition on its balance sheet is no longer 
needed. All school financial submissions will require a CSC-048, 
which identifies unearned tuition. The subsequent paragraphs 
are renumbered accordingly. 
Section 807.32(b) is amended to require both an unearned tu-
ition affidavit and sworn statement with any submission. Cur-
rently these are not required with audited or reviewed financials. 
Section 807.32(c) is amended to modify the statement regard-
ing preparation. The information for the preparer is not needed, 
only for the certified public accountant (CPA) firm performing the 
attest engagement. 
Section 807.32(d) is added to include attest services to indicate 
legal requirements and address the CPA being in jurisdictions 
other than Texas. The subsequent subsection is relettered ac-
cordingly. 
§807.33. Financial Requirements for Original Approvals 

Section 807.33(a)(2) is amended to remove redundant lan-
guage. Audits must be completed by a CPA and in Texas, a 
firm license holder. Generally Accepted Accounting Principles 
or Generally Accepted Auditing Standards require a CPA to 
complete a financial review. 
Section 807.33(b) is amended to clarify that the intent is three 
full calendar months, not partial, and to remove references to 
contract basis, as an evaluation of financial stability is necessary 
to issue a Certificate of Approval (per §807.4(a)(3) and Texas 
Education Code, §132.055(b)(9)). 
Section 807.33(b)(1) and (2) are amended to remove unneces-
sary details associated with projected expenses. Expenses for 
the categories of salaries and lease payments for equipment are 
sufficient to perform a review. 
§807.35. Financial Requirements for Renewal 

Section 807.35 is amended to revise the section title from "Fi-
nancial Requirements for Renewal" to "Financial Requirements 
for Annual Reporting" to clarify the requirement and to allow the 
addition of language specific to revocations. 
Section 807.35(a) and (b) are amended to clarify that the finan-
cial statements submitted must be true and correct and to re-
move extraneous language as the standards have been identi-
fied in §807.32. 
Section 807.35(c) is amended to add language to clarify the re-
quirement of federal tax return documents to avoid confusion of 
schools submitting their Texas Franchise Tax reports. 
Section 807.35(e) is added to clarify the outcome of not providing 
compliant financial statements within 60 days of notice of defi-
ciency. This will allow TWC to take administrative action without 
delay. 
§807.37. Commission Ordered Audits 

Section 807.37(a)(1) and (2) is amended to clarify audit stan-
dards and language is added to §807.37 regarding failure to pro-
vide TWC with Commission-ordered item(s). 
SUBCHAPTER D. REPRESENTATIVES 

TWC proposes the following amendments to Subchapter D: 
§807.51. Representative Requirements 

New §807.51(a) is added to include clarifications regarding indi-
viduals not required to register as representatives given the na-
ture of their ownership structure. The subsequent subsections 
are relettered accordingly. 
§807.53. Representative Limitations 

Section 807.53(c)(1) is deleted to reduce the restriction on lo-
cations a representative is authorized to solicit students. The 
subsequent paragraphs are renumbered accordingly. 
Section 807.53(c) is amended to include courses in addition to 
programs. 
Section 807.53(c)(11) is added to require students be advised of 
the policies and procedures related to granting credit. 
§807.54. Representative Compliance 

Section 807.54 is amended to modify the matrix to align with the 
proposed changes in §807.53. 
SUBCHAPTER E. SCHOOL DIRECTOR AND ADMINISTRA-
TIVE STAFF 

TWC proposes the following amendments to Subchapter E: 
§807.62. School Director Qualifications and Duties 

Section 807.62 is amended to add new subsection (a) to con-
solidate and clarify requirements for small, and other than small, 
schools. 
Current §807.62(a) and (b) are deleted based on consolidation 
under §807.62(a). The subsequent subsections are relettered 
accordingly. 
§807.64. Director of Education Requirements 

Section 807.64(b)(2) is amended to modify "employment as a su-
pervisor" to "supervisory employment experience," which aligns 
with the expectations of an individual who is appointed to a di-
rector position. 
§807.66. Director of Admissions Requirements 
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Section 807.66(a) is amended to remove obsolete references. 
This provision was adopted in 2006, so any individual in this po-
sition in 2006 would have the necessary qualifications in 2020. 
Section 807.66(b)(1) is amended to change "administrative ex-
perience" to "administration experience" to align with intent. 
SUBCHAPTER F. INSTRUCTORS 

TWC proposes the following amendments to Subchapter F: 
§807.81. Instructor Qualifications 

Section 807.81(b) is amended to modify the requirement to in-
dicate three full calendar months as opposed to allowing partial 
months. 
Section 807.81(b)(1)(A) - (D) and (2)(B) - (C), (d), and (e) are 
amended to indicate "subject" instead of "class," and "subjects" 
instead of classes," to reflect the correct element of a program. 
Additional amendments are proposed throughout to clarify sub-
ject, in lieu of course. 
§807.82. Temporary Instructors 

Section 807.82(a) is amended to indicate the maximum term of 
a temporary instructor is 90 days, to match current practice. 
Section 807.82(b)(1) is amended to change "class" to "sub-
ject(s)." 
Section 807.82(b)(2) is deleted, removing the requirement to list 
the instructor. This information is redundant. The subsequent 
paragraphs are renumbered accordingly. 
Section 807.82(b)(4) is added to include any other information 
required by TWC. 
Section 807.82(c) is deleted to remove notice of possible sanc-
tions for using an unapproved instructor since this is stated as 
part of the instructor application process. The subsequent sub-
sections are relettered. 
Relettered §807.82(c) is amended to clarify subject, in lieu of 
course. 
Relettered §807.82(d) is amended to clarify the period as an 
"academic term" and "subject" as the appropriate element. 
§807.84. School Responsibilities Regarding Instructors 

Section 807.84(e) is added to stress refunds and administrative 
actions to be taken against a school for utilizing an unapproved 
instructor. 
SUBCHAPTER G. STAFF EDUCATION REQUIREMENTS 

TWC proposes the following amendments to Subchapter G: 
§807.101. Initial Training 

Section 807.101(a) is amended to remove references to the Di-
rector's Resource Guide, as it is obsolete. 
Section 807.101(b) is amended to use three full calendar months 
instead of three months for practicality. 
§807.102. Continuing Education 

Section 807.102(a) is amended to remove language relating to 
TWC approving the continuing education providers, as this is 
not the practice. TWC's Career Schools and Colleges program 
will continue to vet training (as per Texas Education Code, 
§132.0551(e)) and ensure that it is relevant to the practice of 

higher education instruction and administration or the subject(s) 
being taught, but TWC does not maintain a published list. 
Section 807.102(b) is deleted since the language is redundant 
to what is stated in §807.102(a). The subsequent subsections 
are relettered accordingly. 
Section 807.102(c) is amended to remove "full-time instructor" 
because the continuing education requirement for full-time in-
structors is different from the requirement for school directors 
and directors of admission 

SUBCHAPTER H. COURSES OF INSTRUCTION 

TWC proposes the following amendments to Subchapter H: 
§807.121. Definitions Relating to Courses of Instruction 

Section 807.121(1) is amended to add language to clarify the 
role that externship plays in classifying a program type. 
Section 807.121(2) is amended to clarify that "lab" is a synonym 
for "laboratory experience." 
Section 807.121(6) is amended to clarify terminology. 
Section 807.121(7) is added to define "military service course 
credit directory." 
§807.122. General Information for Courses of Instruction 

Section 807.122(a) and (b) are amended to move language from 
§807.127(a) and (c) for better alignment. 
Section 807.122(c) is amended to move language from 
§807.124(a) for better alignment. 
Section 807.122(d) is amended to move language from 
§807.125(a) for better alignment and provide requirement to 
conform to legal standard. 
Section 807.122(e) is amended to move language from 
§807.126(a) for better alignment. 
Section 807.122(e)(7) is added to require the addition of criteria 
evaluating military service experience, education, or training, for 
any course listed in the military service course credit directory. 
Section 807.122(f) is added to ensure TWC reviews course time 
and balances it against the industry standard for each state occu-
pation. The subsequent subsections are relettered accordingly. 
Relettered §807.122(n) is amended to modify the language to 
clarify that only a simple majority of members can have no own-
ership or employment interest regarding the school. 
§807.123. Applications for Additional Courses of Instruction 

Section 807.123(b)(1) and (4) are deleted to remove abbrevi-
ated program application requirements for duplicate programs 
and continuing professional education issues. The subsequent 
paragraphs are renumbered accordingly. 
§807.124. Stated Occupation 

Section 807.124 is repealed. The requirements in §807.124 
are outside the scope of program capability. Elements of 
§807.124(a) have been moved to §807.122 in an effort to ensure 
students are trained for a stated occupation. 
§807.125. Curriculum Content 
Section 807.125 is repealed to reduce duplicated language and 
unnecessary items. The language in §807.125(a) is moved to 
§807.122 for better alignment. 
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§807.126. Curriculum Length 

Section 807.126 is repealed and language in §807.126(a) is 
moved to §807.122 for better alignment. 
§807.127. Program Title 

Section 807.127 is repealed and language in §807.127(a) and 
(c) is moved to §807.122 for better alignment. 
§807.129. Facilities 

Section 807.129(b) is amended to clarify that the enrollment ca-
pacity is related to seats, as well as workstations, in a lecture 
capacity. 
§807.131. School Responsibilities Relating to Courses of In-
struction 

Section 807.131(b)(1) is amended to establish TWC determines 
what constitutes "reasonable." 
Section 807.131(i) is amended to reflect basic recommendations 
and reduce language complexity. There are not statutory guide-
lines on class size; rule language provides recommendations 
based on training experiences. 
§807.132. Course of Instruction Revisions 

Section 807.132(c) is deleted. This is not something the program 
reviews or enforces and is just extraneous language. Ultimately 
employment will be indicative of the alignment. 
SUBCHAPTER I. APPLICATION FEES AND OTHER 
CHARGES 

TWC proposes the following amendments to Subchapter I: 
§807.151. Fee Schedule 

Section 807.151(5), (9), (10), (11), and (13) are amended to 
modify language for clarity. 
Section 807.151(8) is deleted. These changes do not require the 
reissuance of approval. The subsequent paragraphs are renum-
bered accordingly. 
Renumbered §807.151(10) is amended to remove the applica-
tion fee for an administrative staff member. 
§807.152. Renewal Fees 

Section 807.152(c) is amended to correct the terminology of the 
late renewal fee as identified in statute. 
§807.153. Installment Payments 

Section 807.153(b)(3) is amended to specify that failure to meet 
an installment agreement may result in revocation of the school's 
certificate of approval. 
Section 807.153(c) is added to provide rule authority to take ad-
ministrative action against a school that has received a multi-
year certificate for not submitting required renewal payments. 
SUBCHAPTER J. ADVERTISING 

TWC proposes the following amendments to Subchapter J: 
§807.171. General Information for Advertising 

Section 807.171(a) is amended to clarify that the intent is not 
limited only to deceptive statements, but also misleading state-
ments, concerning enrollment. 
§807.173. Advertisement Content 

Section 807.173 is amended to include "and Monitoring" in the 
section title to reflect TWC's authority to monitor schools' adver-
tising content. 
Section 807.173(d) is amended to allow the use of the student's 
abbreviated name in endorsements and to review schools to 
maintain records of the student endorsement. 
Section 807.173(g) is added to allow TWC to order steps coun-
teracting advertisement violations. 
§807.175. Catalog 

Section 807.175(a)(14), (b), (c), and (d) are amended to adjust 
language to align with other changes in Chapter 807. 
§807.176. Advertisement Monitoring 

Section 807.176 is repealed to eliminate extraneous language. 
The language in §807.176(a) and (b) are moved to §807.173 for 
better alignment. 
SUBCHAPTER K. ADMISSION 

TWC proposes the following amendments to Subchapter K: 
§807.191. General Information for Admission 

Section 807.191(a) and (b) are amended to clarify that specific 
admission requirements apply to all schools. 
§807.192. Admission Requirements 

Section 807.192(a)(3) is amended to replace "certificate" with 
"nondegree" to encompass all courses of instruction. 
§807.193. Receipt of Enrollment Policies 

Section 807.193(a) is amended to require all schools meeting 
criteria to use TWC-approved document. 
Section 807.193(b) is amended to update administrative require-
ments. 
§807.194. Enrollment Agreement 
Section 807.194(a) is deleted, which excludes seminar schools 
from being required to complete enrollment agreements. The 
subsequent subsections are relettered accordingly. 
Section 807.194(h) is deleted because it allows schools to sub-
mit abbreviated enrollment agreements. Schools are required 
to submit all enrollment agreements to TWC for approval prior to 
use. 
§807.196. Tuition and Fees 

Section 807.196(a) is amended to clarify the element to which 
the charge is related. 
§807.197. Admission Requirements for Degree Granting 
Schools 

Section 807.197(a) is amended to clarify that this restriction does 
not apply to TWC-approved teach-outs. 
SUBCHAPTER M. ATTENDANCE STANDARDS 

TWC proposes the following amendments to Subchapter M: 
§807.243. Termination of Enrollment 
Section 807.243(b) is amended to clarify the amount of time as-
sociated with the academic term and §807.243(c) is removed 
because it is no longer needed. The subsequent subsection is 
relettered accordingly. 
§807.244. Make-up Work 
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Section 807.244(a) is amended to clarify that work may be made 
up, the appropriate increments, and note that the time itself can-
not be made up. 
§807.245. Leaves of Absence 

Section 807.245(a) is amended to clarify that this is specific to 
the program length and not just applicable to small schools. 
Section 807.245(c) is amended to clarify the time period. 
SUBCHAPTER N. CANCELLATION AND REFUND POLICY 

TWC proposes the following amendments to Subchapter N: 
§807.261. Requirement for Tour 
Section 807.261(b) is amended to remove the exclusion for hy-
brid or blended programs. 
Section 807.261(c) is amended to add the tour conditions for 
hybrid or blended programs. 
§807.263. Refund Requirements 

Section 807.263(a) is amended to clarify that refunds to students 
are contingent upon the outcome of TWC's review of facts asso-
ciated with the school's conduct and that TWC may order full or 
partial refunds. 
SUBCHAPTER O. RECORDS 

TWC proposes the following amendments to Subchapter O: 
§807.282. Student Records 

Section 807.282(b) is added to require schools to maintain 
records electronically. The subsequent subsections are relet-
tered accordingly. 
New §807.282(g) is added to address possible need for transla-
tion. 
§807.283. Attendance Record Keeping 

Current §807.283(a)(1) is deleted so that schools must main-
tain attendance records for all programs. The subsequent para-
graphs are renumbered accordingly. 
Renumbered §807.283(a)(1) is amended to specify what infor-
mation must be on school master record of attendance. 
Renumbered §807.283(a)(2) requiring attendance records is 
amended to include instructor name, course name, date, class 
hours scheduled for each day and absence(s). 
Section 807.283(b) is deleted to remove the attendance record 
keeping requirements for Title IV schools. Verifiable academi-
cally related activity is already addressed in refunds. The sub-
sequent subsection is relettered accordingly. 
§807.284. Reporting 

Section 807.284(d) is amended to remove redundant language. 
SUBCHAPTER P. COMPLAINTS 

TWC proposes the following amendments to Subchapter P: 
§807.301. School Policy Regarding Complaints 

Section 807.301(a)(5)(C) is deleted to remove redundant 
guidance for addressing complaints. The subsequent subpara-
graphs are relettered accordingly. 
§807.302. Complaints and Investigations 

Section 807.302(d) is amended to substitute course of instruc-
tion for program to clarify that seminars are included and indicate 
that the investigation for a complaint not filed timely may be de-
clined. 
SUBCHAPTER Q. TRUCK DRIVER TRAINING PROGRAMS 

TWC proposes the following amendments to Subchapter Q: 
§807.321. General Information Regarding Truck Driver Training 

Section 807.321(b) is added to require all truck driver training 
programs to comply with applicable requirements outlined in 49 
Code of Federal Regulations Part 380. 
SUBCHAPTER R. CLOSED SCHOOLS 

TWC proposes the following amendments to Subchapter R: 
§807.341. School Closures 

Section 807.341(a) is added to establish the requirement for 
owners to notify TWC of pending closure as soon as possible. 
Section 807.341(b) is added to list information that a school must 
provide TWC upon notification of closure. 
Section 807.341(c) is added to grant TWC the ability to impose 
sanctions for schools failing to comply with §807.341. The sub-
sequent subsections are relettered accordingly. 
§807.342. Tuition Trust Account 
Section 807.342(e) is deleted, because it is part of the renewal 
amounts and not a line itemed fee. 
SUBCHAPTER S. SANCTIONS 

TWC proposes the following amendments to Subchapter S: 
§807.352. Sanctions 

Section 807.352 is amended to change references of program 
to course, which is inclusive of programs and seminars. 
Section 807.352(a)(2) is deleted because it is not a form of sanc-
tion, but a required element of renewal, if applicable, per the Act. 
The subsequent paragraphs are renumbered accordingly. 
Renumbered §807.352(a)(8) and (9) are amended to align with 
language from the Act and other sections of Chapter 807. 
§807.353. Administrative Penalties 

The penalty matrix in §807.353 is amended to reflect addition of 
failure of notice as required per §807.15; reduce the penalty, in 
conjunction with redefining an instance, for unlicensed instruc-
tors as a deterrent; and include a penalty for failure to grant 
credit, when required. 
SUBCHAPTER U. CAREER SCHOOLS HEARINGS 

TWC proposes the following amendments to Subchapter U: 
§807.387. Hearing Procedures 

Section 807.387(a) is amended to change the default hearing 
format from in person to telephonically. 
PART III. IMPACT STATEMENTS 

Chris Nelson, Chief Financial Officer, determined that for each 
year of the first five years the rules will be in effect, the following 
statements will apply: 
There are no additional estimated costs to the state and to local 
governments expected as a result of enforcing or administering 
the rules. 

47 TexReg 4460 July 29, 2022 Texas Register 



There are no estimated cost reductions to the state and to local 
governments as a result of enforcing or administering the rules. 
There are no estimated losses or increases in revenue to the 
state or to local governments as a result of enforcing or admin-
istering the rules. 
There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing 
or administering the rules. 
There are no anticipated economic costs to individuals required 
to comply with the rules. 
There is no anticipated adverse economic impact on small busi-
nesses, microbusinesses, or rural communities as a result of en-
forcing or administering the rules. 
Based on the analyses required by Texas Government Code, 
§2001.024, TWC determined that the requirement to repeal 
or amend a rule, as required by Texas Government Code, 
§2001.0045, does not apply to this rulemaking. 
Takings Impact Assessment 
Under Texas Government Code, §2007.002(5), "taking" means 
a governmental action that affects private real property, in whole 
or in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or the Texas Constitution, Arti-
cle I, §17 or §19, or restricts or limits the owner's right to the 
property that would otherwise exist in the absence of the gov-
ernmental action, and is the producing cause of a reduction of 
at least 25 percent in the market value of the affected private 
real property, determined by comparing the market value of the 
property as if the governmental action is not in effect and the 
market value of the property determined as if the governmental 
action is in effect. TWC completed a Takings Impact Analysis for 
the proposed rulemaking action under Texas Government Code, 
§2007.043. The primary purpose of this proposed rulemaking 
action, as discussed elsewhere in this preamble, is to support 
TWC's ability to effectively and efficiently protect students, regu-
late career schools and colleges, meet employer needs, and im-
prove consumer disclosures that allow informed choices. TWC 
proposes amendments in several key areas. The amendments 
enumerate TWC's expectations and use of its regulatory author-
ity in areas in which recent violations and possible abuses have 
been identified. Additionally, the amendments are intended to 
increase transparency of the regulatory requirements and the 
overall performance of career schools and colleges. 
The proposed rulemaking action will not create any additional 
burden on private real property or affect private real property in 
a manner that would require compensation to private real prop-
erty owners under the United States Constitution or the Texas 
Constitution. The proposal also will not affect private real prop-
erty in a manner that restricts or limits an owner's right to the 
property that would otherwise exist in the absence of the gov-
ernmental action. Therefore, the proposed rulemaking will not 
cause a taking under Texas Government Code, Chapter 2007. 
Government Growth Impact Statement 
TWC determined that during the first five years the rules will be 
in effect, they will not: 
--create or eliminate a government program; 
--require the creation or elimination of employee positions; 

--require an increase or decrease in future legislative appropria-
tions to TWC; 
--require an increase or decrease in fees paid to TWC; 
--create a new regulation; 
--expand, limit, or eliminate an existing regulation; 
--change the number of individuals subject to the rules; and 

--positively or adversely affect the state's economy. 
Economic Impact Statement and Regulatory Flexibility Analysis 

TWC determined that the rules will not have an adverse eco-
nomic impact on small businesses or rural communities, as the 
proposed rules place no requirements on small businesses or 
rural communities. 
Mariana Vega, Director, Labor Market Information, determined 
that there is not a significant negative impact upon employment 
conditions in the state as a result of the rules. 
Courtney Arbour, Director, Workforce Development Division, de-
termined that for each year of the first five years the rules are in 
effect, the public benefit anticipated as a result of enforcing the 
proposed rules will be to gain further efficiencies in the investiga-
tion of complaints, review of policies and procedural systems of 
state agencies, and reporting of data to elected state leadership 
and the public. 
TWC hereby certifies that the proposal has been reviewed by 
legal counsel and found to be within TWC's legal authority to 
adopt. 
PART IV. COORDINATION ACTIVITIES 

In the development of these rules for publication and public com-
ment, TWC sought the involvement of Texas' 28 Local Workforce 
Development Boards (Boards). TWC provided the policy con-
cept regarding these rule amendments to the Boards for consid-
eration and review on February 8, 2022. TWC also conducted 
a conference call with Board executive directors and Board staff 
on February 11, 2022, to discuss the policy concept. During the 
rulemaking process, TWC considered all information gathered in 
order to develop rules that provide clear and concise direction to 
all parties involved. 
PART V. PUBLIC COMMENT 

Comments on the proposed rules may be submitted to TWCPol-
icyComments@twc.texas.gov. Comments must be received no 
later than July 11, 2022. 
SUBCHAPTER A. GENERAL PROVISIONS 
40 TAC §§807.1 - 807.3, 807.5 - 807.8 

STATUTORY AUTHORITY 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.1. Title and Purpose. 

(a) This chapter [These rules] may be cited as the Career 
Schools and Colleges rules. 

(b) The purpose of this chapter [these rules] is to implement 
and interpret the provisions of the Texas Education Code, Chapter 132, 
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Career Schools and Colleges (the Act). The Agency [Commission] 
shall evaluate each school according to the standards of practice set 
forth in the Act and this chapter. The Agency [Commission] will pro-
vide assistance, whenever possible, in complying with this chapter. 

§807.2. Definitions. 
In addition to the definitions contained in §800.2 of this title, the fol-
lowing words and terms, when used in this chapter, shall have the fol-
lowing meanings unless the context clearly indicates otherwise. 

(1) Academic quarter--A period of instruction that includes 
at least ten weeks of instruction, unless otherwise approved by the 
Agency. 

(2) Academic semester--A period of instruction that in-
cludes at least 15 weeks of instruction, unless otherwise approved by 
the Agency. 

(3) Academic term--An academic quarter, academic 
semester, or other progress evaluation period. 

(4) Academically related activity--An exam, tutorial, com-
puter-assisted instruction, academic counseling, academic advisement, 
turning in a class assignment, or attending a study group that is assigned 
by the institution, or other activity as determined by the Agency. 

(5) Accountant--An independent certified public accoun-
tant properly registered with the appropriate state board of accountancy. 

(6) Act--Texas Education Code, Chapter 132, Career 
Schools and Colleges. 

(7) Address of record--In addition to the mailing address 
contained in the application for a certificate of approval, each career 
school or college shall establish an email [e-mail] address of record for 
a distribution list that consistently maintains a minimum of two cur-
rent subscribers, with the format of the address to be "School#Direc-
tor@xdomain," for example [e.g.], S1111Director@gmail.com. 

(8) Advertising--Any affirmative act designed to call atten-
tion to a school or program for the purpose of encouraging enrollment. 

(9) Agency--The unit of state government established un-
der Texas Labor Code, Chapter 301, that is presided over by the Com-
mission and administered by the executive director to operate the in-
tegrated workforce development system and administer the unemploy-
ment compensation insurance program in this state as established un-
der the Texas Unemployment Compensation Act, Texas Labor Code 
Annotated, Title 4, Subtitle A, as amended. The definition of Agency 
applies [shall apply] to all uses of the term [in rules contained] in this 
chapter. 

(10) Appellant--The party or the party's authorized hearing 
representative who files an appeal from an appealable determination or 
decision. 

(11) Asynchronous distance education--Distance educa-
tion training that the Agency determines is not synchronous. 

(12) Class, course, or course of instruction--An identifiable 
unit of organized instruction that is part of a program of instruction. 

(13) Commission--The body of governance of the Texas 
Workforce Commission composed of three members appointed by the 
governor as established under Texas Labor Code, §301.002 that in-
cludes one representative of labor, one representative of employers, 
and one representative of the public. The definition of Commission 
applies [shall apply] to all uses of the term [in rules contained] in this 
chapter [subchapter]. 

(14) Coordinating Board--The Texas Higher Education 
Coordinating Board. 

[(15) Course of instruction--A program or seminar.] 

(15) [(16)] Course time or course time hour--A [course or] 
class period that is: 

(A) a 50-minute to 60-minute lecture, recitation, or 
class, including a laboratory class or shop training, in a 60-minute 
period; 

(B) a 50-minute to 60-minute externship [internship] in 
a 60-minute period; or 

(C) 60 minutes of preparation in asynchronous distance 
education. 

(16) [(17)] Date of notice--The date the notice is mailed, 
unless good cause exists for the hearing officer to determine otherwise. 

(17) [(18)] Date of request of hearing--The date on which 
the appellant or the hearing representative filed a written notice of ap-
peal with the Agency by hand delivery, facsimile, or mail. If an appeal 
is mailed to the Agency, then the appeal is perfected as of the postmark 
date on the envelope containing the appeal request unless good cause 
exists for the hearing officer to determine otherwise. If an appeal is 
delivered by hand or facsimile after 5:00 p.m., the date of request shall 
be the next day. 

(18) [(19)] Distance education course--Either a seminar or 
a program that is offered to nonresidence [non-residence] school stu-
dents delivered either synchronously or asynchronously to the student 
[via correspondence or other media from a remote site on a self-paced 
schedule, excluding programs using interactive instruction]. 

(19) [(20)] Distance education school--A school that offers 
only distance education courses. 

(20) [(21)] Employment--A graduating or graduate stu-
dent's employment in the same or substantially similar occupation for 
which the student was trained. 

(21) [(22)] Good reputation--The possession of honesty 
and truthfulness, trustworthiness and reliability, and a professional 
commitment to the educational process and the training or preparing 
of a person for a field of endeavor in a business, trade, technical, 
or industrial occupation, as well as the condition of being regarded 
as possessing such qualities. In determining whether a person is of 
good reputation, the Agency is not limited to the following acts or 
omissions. The Agency may consider similar acts or omissions and 
rehabilitation efforts in response to prior convictions in making its 
determination. A person may be [is] considered to lack [be of] good 
reputation if the person: 

(A) has [never] been convicted of a felony or any other 
crime that would constitute risk of harm to the school or students as 
determined by the Agency; 

(B) has [not] been successfully sued for fraud or decep-
tive trade practices, or breach of contract, within the last 10 years; 

(C) owns [does not own] or administers [administer] a 
school currently in violation of legal requirements, has [never] owned 
or administered a school with repeated violations, or [and] has [never] 
owned or administered a school that closed with violations including, 
but not limited to, unpaid refunds or administrative penalties; or 

(D) has [not knowingly] falsified or withheld informa-
tion from the Agency. 

(22) [(23)] Hearing--An informal, orderly, and readily 
available proceeding held before an impartial hearing officer. A 
party or hearing representative may present evidence to show that the 
Agency's determination should be reversed, affirmed, or modified. 
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(23) [(24)] Hearing officer--An Agency employee desig-
nated to conduct impartial hearings and issue final administrative de-
cisions. 

(24) [(25)] Hearing representative--Any individual autho-
rized by a party to assist the party in presenting the party's appeal. 
A hearing representative may be legal counsel or another individual. 
Each party may have a hearing representative to assist in presenting 
the party's appeal. 

(25) [(26)] Human trafficking [Trafficking]--The action or 
practice of illegally transporting people for the purposes of forced labor 
or commercial sexual exploitation, including all offenses referred to in 
Texas Penal Code, Chapter 20A [of the Texas Penal Code]. 

(26) Hybrid program or blended program--A program that 
has any combination of residence and synchronous distance education 
offerings. 

(27) Job placement--An active [affirmative] effort by the 
school to assist the student in obtaining employment in the same or sub-
stantially similar stated occupation for which the student was trained. 
Active efforts include, but are not limited to, the school: 

(A) arranging an interview; 

(B) contacting potential employers; and/or 

(C) bringing potential employers to the school to assist 
the student. 

(28) Master Student Registration List (MSRL) [student 
registration list]--A comprehensive list with an entry made for any 
person who signs an enrollment agreement, makes a payment to attend 
the school, or attends a class. The entry shall be made on the date the 
first of these events occurs. 

(29) Military service--Service as a member of the armed 
forces of the United States, including service in the National Guard or 
Reserves. 

(30) Owner--

(A) In the case of a career school or college owned by 
an individual or married couple, that individual or married couple; 

(B) In the case of a career school or college owned by 
a partnership, all full, silent, and limited partners; 

(C) In the case of a limited liability company, all mem-
bers and managers; 

(D) In the case of professional associations, the mem-
bers and governing persons; 

(E) In the case of a career school or college owned by 
a corporation, the corporation, its directors, officers, and each share-
holder owning shares of issued and outstanding stock aggregating at 
least 10 percent of the total of the issued and outstanding shares; 

(F) In the case of a career school or college in which the 
ownership interest is held in trust, the beneficiary of that trust; 

(G) In the case of a career school or college owned by 
another legal entity, a person who owns at least 10 percent ownership 
interest in the entity; or 

(H) In all instances, for any entity owned by a parent 
or holding entity, whether in whole or part, the definition of an owner 
shall extend to those entities and corresponding person. 

(31) Owner designee--A person designated in writing by 
an owner to act on behalf of the ownership, including having signatory 
authority. 

(32) [(29)] Party--The person or entity with the right to par-
ticipate in a hearing authorized in applicable statute or rule. 

(33) [(30)] Program or program of instruction--A postsec-
ondary sequence [program] of organized instruction or study that may 
lead to an academic, professional, or vocational degree, certificate, or 
other recognized educational credential. 

(34) [(31)] Refund--The completed payment of a refund 
such that the refund instrument has been negotiated or credited into 
the proper account(s). 

(35) [(32)] Reimbursement contract basis--A school oper-
ating, or proposing to operate, under a contract with a state or federal 
entity in which the school receives payment upon completion of the 
training. 

(36) [(33)] Residence school--A school that offers at least 
one program that includes classroom instruction or synchronous dis-
tance education. 

(37) [(34)] Response deadline--Deadlines that fall on a 
weekend, an official state holiday, a state holiday for which minimal 
staffing is required, or a federal holiday are extended one working day. 

(38) [(35)] Sanctions--Administrative or civil actions, in-
cluding, but not limited to, penalties, revocation of approvals, or cease 
and desist orders taken by the Agency against an entity in response to 
violations of the Act or this chapter. 

(39) School authorized official--Any identified owner, di-
rector, or owner designee of a school. 

(40) [(36)] School, educational institution, or training pro-
gram--A "career school or career college," as defined in the Act, that 
includes each location where courses of instruction shall be offered. 

(41) [(37)] Secondary education--Successful completion 
of public, private, or home schooling at the high school level or 
obtainment of a recognized high school equivalency credential, recog-
nized by an institution of higher education or a private or independent 
institution of higher education, as defined by Texas Education Code, 
§61.003. 

(42) [(38)] Seminar or workshop--A type of program 
[course of instruction] that enhances a student's career, as opposed 
to a program that teaches the skills and fundamental knowledge 
required for a stated occupation. A seminar may include a workshop, 
an introduction to an occupation or cluster of occupations, a short 
course that teaches part of the skills and knowledge for a particular 
occupation, language training, continuing professional education, and 
review for postsecondary examination. 

(43) 
inars. 

[(39)] Seminar school--A school that offers only sem-

(44) [(40)] Small school--A "small career school or col-
lege" as defined in the Act. 

(45) [(41)] Stated occupation--An occupation for which a 
program is offered that: 

(A) is recognized by a state or federal law or by a state 
or federal agency as existing or emerging; 

(B) is in demand; and 

(C) requires training to achieve entry-level proficien-
cies. 

(46) [(42)] Student--Any individual solicited, enrolled, or 
trained in Texas by a school. 
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(47) Subject--An identifiable unit of instruction or study 
that imparts specific knowledge or skills, which is a subpart of a pro-
gram or seminar. 

(48) [(43)] Suspension of enrollments--A sanction that re-
quires the school to suspend enrollments, re-enrollments, advertising, 
and solicitation, and to cease, in any way, advising prospective stu-
dents, either directly or indirectly, of the available courses of instruc-
tion. 

(49) [(44)] Synchronous distance education--The Agency 
may determine distance education to be synchronous under the follow-
ing conditions: 

(A) the training is conducted simultaneously in real 
time, or the training is conducted so that the manner of delivery ensures 
that even if the instructor and student are separated by time, the course 
time of instruction that the student experiences can be determined; and 

(B) there is consistent interaction between the stu-
dent(s) and the instructor on a schedule that includes a definite time 
for completion of the program and periodic verifiable student comple-
tion/performance measures that allow the application of the progress 
standards of Subchapter L of this chapter and attendance standards of 
Subchapter M of this chapter. 

(50) [(45)] Title IV school--A career school or college that 
participates in student financial aid programs under Title IV, Higher 
Education Act of 1965 (20 United States Code [U.S.C.] Section 1070 
et seq.). 

(51) [(46)] Tour--A required, in-person inspection of the 
facilities and equipment pertaining to a course of instruction. 

(52) [(47)] Week--Seven consecutive calendar days. 

§807.3. Memorandum of Understanding for Regulation of Schools. 
The Act requires the Agency [Commission] to execute a memoran-
dum of understanding with Trellis Company, formerly known as the 
Texas Guaranteed Student Loan Corporation, and each state agency 
regulating schools to reduce default rates at the regulated schools and 
to improve the overall quality of the programs. Copies of the required 
memoranda of understanding shall be maintained and made [are] avail-
able upon request [at the Texas Workforce Commission, 101 East 15th 
Street, Austin, Texas 78778]. 

§807.5. Suspensions. 
The executive director may suspend the operation of one or more of 
the provisions in this chapter, not statutorily imposed, if he or she finds 
that a public emergency or imperative public necessity exists, and that 
the suspension will best serve the public health, safety, or welfare. 

§807.6. Application Processing Periods. 
(a) The time periods for processing applications from schools, 

including small businesses, for certificates of approval[, as well as ap-
provals for representatives, school directors, and instructors,] shall be 
in accordance with the following time periods:[.] 

(1) Initial notification of acceptance or return of original 
application, to include the reason for the return is 10 days;[The first 
period is the time from the receipt of an application to the date of the 
issuance of a written notice approving the application or outlining the 
reasons why the application is unacceptable. The time periods for each 
application are:] 

(2) [(A)] original certificate of approval--90 [40] days; 

(3) [(B)] renewed certificate of approval--45 days from the 
expiration of the current certificate [40 days]; 

days;] 
[(C) change in ownership certificate of approval--40 

[(D) original representatives--21 days;] 

[(E) renewed representatives--21 days;] 

[(F) school directors and instructors (approval contin-
gent on issuance of school's approval)--40 days; and] 

[(G) school directors and instructors (approval not con-
tingent on issuance of school's approval)--55 days.] 

[(2) The second period is the time from receipt of the last 
item necessary to complete the application to the date of issuance of 
written notice approving or denying approval of the application. The 
time periods for each application are:] 

[(A) original certificate of approval--40 days;] 

[(B) renewed certificate of approval--40 days;] 

[(C) change in ownership certificate of approval--40 
days;] 

[(D) original representative (approval contingent upon 
issuance of school's approval)--21 days;] 

[(E) original representative (approval not contingent 
upon issuance of school's approval)--21 days;] 

[(F) renewed representative (approval contingent upon 
issuance of school's approval)--21 days;] 

[(G) school directors and instructors (approval contin-
gent on issuance of school's approval)--40 days; and] 

[(H) school directors and instructors (approval not con-
tingent on issuance of school's approval)--55 days.] 

(b) In the event the application is not processed in the time pe-
riods as stated in this section, the applicant has the right to request of 
the Commission full reimbursement of all filing fees paid in that par-
ticular application process. If the Commission does not agree that the 
established time periods have been violated or finds that good cause 
existed for exceeding the established periods, the request will be de-
nied. [Good cause for exceeding the period established is considered 
to exist if:] 

[(1) the number of applications for certificates of approval, 
representatives, school directors, or instructors as appropriate to be pro-
cessed exceeds by 15% or more the number processed in the same cal-
endar quarter of the preceding year;] 

[(2) another public or private entity utilized in the applica-
tion process caused the delay; or] 

[(3) other conditions exist that give good cause for exceed-
ing the established periods.] 

[(c) If the request for full reimbursement authorized in this sec-
tion is denied, the applicant may then request a hearing by appealing 
to the Commission for a resolution of the dispute. The appeal will be 
processed in the same manner as other appeals involving schools pur-
suant to the Act.] 

§807.7. Exemptions. 

(a) A school seeking an exemption must [may] apply for ap-
proval to the Agency [Commission for an exemption] under §132.002 
or §132.003 of the Act [Texas Education Code]. 

[(b) The Commission shall grant the requested exemption if 
the Commission determines that the school meets the requirements 
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for an exemption under §132.002 or §132.003 of the Texas Education 
Code.] 

[(c) The Commission may deny or revoke an exemption in the 
same manner as a denial or revocation of a certificate of approval, if the 
Commission determines that the school does not meet the requirements 
for the exemption under §132.002 or §132.003 of the Texas Education 
Code.] 

(b) [(d)] A school may appeal the denial or revocation of an 
exemption in accordance with the provisions of Subchapter D of the 
Act [Texas Education Code]. 

(c) Schools shall be required to provide documentation and ad-
ditional information, as requested by the Agency, to facilitate the deter-
mination of whether a school meets the requirements of an exemption 
set out in the Act. All requests for exemption must provide: 

(1) the school's legal name, physical address, telephone 
number, and website, if applicable, along with the name and phone 
number of the ownership and owner partners; and 

(2) the name, objective, length, and cost of the course(s) 
offered. 

[(e) A school applying for an exemption from the provisions 
of Texas Education Code §132.002(a)(6) must provide evidence that:] 

[(1) the school has a certificate of authorization from the 
Coordinating Board to grant baccalaureate or higher-level degrees or a 
letter from the Coordinating Board indicating that Coordinating Board 
approval is not required;] 

[(2) the school is accredited by a Coordinating Board--rec-
ognized accrediting body;] 

[(3) the school is in good standing with the designated ac-
crediting body and not subject to:] 

[(A) probation;] 

[(B) a directive to show cause as to why accreditation 
should not be revoked; or] 

[(C) any other action that, as defined by the accrediting 
agency, will prevent the school from seeking approval of its degree 
programs; and] 

[(4) at least a simple majority (51 percent) of credits earned 
in the educational programs of the school are transferable to educa-
tional programs that are:] 

[(A) at an equivalent or higher academic level (e.g., 
baccalaureate to baccalaureate or higher);] 

[(B) at a junior college, college, or university supported 
entirely or partly by taxation from a local or state source; and] 

[(C) within the same local/regional service area as the 
offered program, as determined by the Agency.] 

§807.8. Confidentiality of Information. 

All student-specific information obtained from or about any school 
by the Agency, including, but not limited to, data submitted under 
§807.284(a) of this chapter, is confidential information and not re-
leasable, and is not public information under Texas Government Code, 
Chapter 552, but may be compiled and reported to the public at a sum-
mary level of information that does not include the personally identi-
fiable information of any student or allow for the identification of any 
student through combination with other publicly [publically] available 
information. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202636 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER B. CERTIFICATES OF 
APPROVAL 
40 TAC §§807.11 - 807.17 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.11. Original Approvals. 

(a) A complete application for an original certificate of ap-
proval shall consist of the following: 

(1) a completed application form provided by the Agency 
[Commission]; 

(2) complete and correct financial statements, as specified 
in this chapter, demonstrating the school is financially stable and capa-
ble of fulfilling its commitments for training; 

(3) the application fee as specified in this chapter; and 

(4) any other revisions or evidence necessary to bring the 
school's application for approval to a current and accurate status as 
requested by the Agency [Commission]. 

(b) Schools shall fully satisfy the Agency application require-
ments within 90 days of receipt of the original application, or else the 
application may be considered withdrawn. 

(c) If a school fails to respond to a request for additional infor-
mation within 21 days [21days], the Agency [Commission] may with-
draw the application. 

(d) To reapply, a school shall submit: 

(1) a complete application as required in subsection (a) of 
this section, including applicable fees; and 

(2) an affidavit stating that the school will not reopen until 
it has been issued a Certificate of Approval. 

§807.12. Renewal. 

(a) For small schools holding a multiyear certificate, the cer-
tificate of approval shall be renewed at least every three years, or more 
frequently as determined by the Agency [Commission]. A complete 
application for renewal of a certificate of approval shall consist of the 
following: 

(1) complete and correct annual financial statements, as 
specified in this chapter, demonstrating the school is financially stable 
and capable of fulfilling its commitments for training; 
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(2) the renewal fee [and the fee for the tuition trust account, 
if applicable,] specified in this chapter; and 

(3) any other revisions or evidence necessary to bring the 
school's application for approval to a current and accurate status as 
requested by the Agency [Commission]. 

(b) For all other schools, the certificate of approval shall be 
renewed annually. A complete application for renewal of a certificate 
of approval shall consist of the following: 

(1) a completed application for renewal form provided by 
the Agency [Commission]; 

(2) complete and correct annual financial statements for the 
most recent fiscal year demonstrating the school is financially stable 
and capable of fulfilling its commitments for training; 

(3) the renewal fee [and the fee for the tuition trust account, 
if applicable,] specified by this chapter; and 

(4) any other revisions or evidence necessary to bring the 
school's application for approval to a current and accurate status as 
requested by the Agency [Commission]. 

(c) The effective, expiration, and issuance dates are indicated 
on the certificate of approval. The Agency [Commission] may reflect 
the date of renewal as the date following the date of expiration of the 
prior certificate of approval, if the school submitted a timely request 
for renewal and met all of the requirements contained in this chapter 
for renewal. 

(d) The complete renewal application shall be postmarked on 
or before the due date as indicated in the Act. 

§807.13. Change in Ownership. 

(a) The Agency [Commission] may consider the addition or 
deletion of any person defined as an owner under the Act as a change 
in school ownership. The school may notify the Agency [Commission] 
of the change in ownership a minimum of 45 days before the change 
in ownership to request that the Agency [Commission] in lieu of a full 
application accept a partial application. 

(b) The Agency [Commission] may require submission of a 
full application for approval for a change in ownership if: 

(1) the Agency [Commission] has a reasonable basis to be-
lieve the change in ownership of the school may significantly affect the 
school's continued ability to meet the criteria for approval; or 

(2) the school fails to file notice of the change of ownership 
at least 45 days prior to the ownership transfer. 

(c) The Agency [Commission] may require a partial ap-
plication for approval for a change in ownership if the Agency 
[Commission] reasonably believes the change in ownership will not 
significantly affect the school's continued ability to meet the criteria 
for approval. 

(d) The purchaser of a school shall accept responsibility for all 
refund liabilities. 

(e) Management Agreements must be disclosed to the Agency 
[Commission]. Parties to a management agreement shall be of good 
reputation and character. 

§807.14. Locations. 

(a) A school shall obtain a certificate of approval for each lo-
cation where courses of instruction will be offered, unless the school 
has a certificate of approval and meets one of the exceptions in this sec-
tion. 

(b) The Agency [Commission] may approve the following as 
exempt from applying for approval for a new or additional location, if 
requested at least 30 days in advance: 

(1) seminars, including preparation for licensing examina-
tions, educational institution entrance examinations, and reading im-
provement; 

[(2) classes in no more than one location at a time as an 
itinerant school;] 

(2) [(3)] classes at facilities used for additional classrooms 
for instructional services only, which are within a one-mile radius of the 
main campus and are dependent on the main campus for administration, 
supervision, fiscal control, and student services; or 

(3) [(4)] short-term programs. Short term programs: 

(A) include course time of 200 hours or less of instruc-
tion; and 

(B) are conducted with at least a 90-day interval be-
tween cessation of one program and the beginning of the next. 

(c) The school shall file an application for a certificate of ap-
proval to reflect a new or additional location, including all documents 
deemed necessary by the Agency [Commission], and the appropriate 
fee. The Agency [Commission] may issue the certificate of approval 
after inspection of the new facilities. 

(d) If the Agency [Commission] determines that a move of the 
school presents an unreasonable transportation hardship which would 
prevent a student from completing the training at the new location, the 
school shall provide a full refund of all monies paid and a release from 
all obligations to the student. 

§807.15. Notification of Actions. 
(a) Unless otherwise instructed by the Agency [Commission], 

a school shall notify the Agency [Commission] in writing of any legal 
action to which the school, any of its owners, representatives, or man-
agement employees is a party. 

(b) A school shall notify the Agency [Commission] in writing 
of any legal action described in this section no later than five business 
days after the action is known to be filed or the school, owner, repre-
sentative, or management employee is served. 

(c) An owner shall notify the Agency in writing no later than 
five business days of each instance of: 

(1) lease or mortgage default; or 

(2) lease or mortgage payment(s) being past due greater 
than 30 days. 

(d) [(c)] A school shall include, with the notice required in this 
section, a file-marked copy of the legal notice, petition, complaint, or 
other legal instrument, including copies of any judgments. 

(e) [(d)] A school shall notify the Agency [Commission] in 
writing no later than five business days after receiving notice of any 
change in accreditation status or Title IV status, including but not lim-
ited to, Heightened Cash Monitoring 1 or 2, loss of eligibility, compos-
ite score, 90/10 ratio or default rate problems, or other similar changes. 

§807.16. Degrees. 
(a) For approval to grant degrees, the school shall make appli-

cation to the Coordinating Board. 

(b) The Agency [Commission] may recognize the approval to 
grant degrees upon receipt of notice issued by the Coordinating Board 
and[. Additional notice by] the school's accreditor [also may be re-
quired]. 
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♦ ♦ ♦ 

§807.17. Unlicensed Schools. 

If a career school or college, as defined in the Act, operates, solicits, or 
enrolls students, or conducts any course of instruction before receiving 
a certificate of approval or an exemption from the Agency, the Agency 
may take one or more of the following actions: 

(1) assess a penalty; 

(2) require full refunds to all students; or 

(3) issue a cease and desist order. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202637 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER C. FINANCIAL REQUIRE-
MENTS 
40 TAC §§807.31 - 807.35, 807.37 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.31. Definitions Relating to Financial Requirements. 

The following words and terms, when used in this subchapter, shall 
have the following meanings unless the context clearly indicates oth-
erwise. 

(1) Attest services--An audit, review, compilation, or other 
assurance engagement that must be performed in accordance with stan-
dards promulgated by the American Institute of Certified Public Ac-
countants or other Commission-recognized accountancy organization. 

(2) [(1)] GAAP--Generally Accepted Accounting Princi
ples. 

-

(3) [(2)] GAAS--Generally Accepted Auditing Standards. 

(4) [(3)] Sworn statement--A notarized statement including 
the following language: "I swear or affirm that the information in these 
statements is true and correct to the best of my knowledge." 

(5) [(4)] Unearned tuition affidavit--A statement of the 
highest amount of unearned tuition at any time during the most recent 
fiscal year[, the projected highest unearned tuition at any time during 
the next fiscal year,] and the gross amount minus refunds of student 
tuition and fees earned during the fiscal year in all courses [programs] 
approved under the Act. 

§807.32. Financial Standards. 

(a) The balance sheet required in this subchapter shall, at a 
minimum, reflect the following: 

(1) positive equity or net worth balance; 

[(2) unearned tuition as a current liability;] 

(2) [(3)] a current ratio of at least one-to-one; and 

(3) [(4)] stockholder's equity or net worth exceeding the 
amount shown for goodwill, if applicable, under assets in the balance 
sheet. 

(b) All financial statements [Compilations] shall be accom-
panied by the unearned tuition affidavit and owner's sworn statement 
certifying that the unearned tuition affidavit and financial statements 
are true and correct. 

(c) All financial statements shall [identify the name, license 
number, and licensing state of the accountant associated with the state-
ments and] be prepared in accordance with GAAP. 

(d) All financial statement attest services shall be completed in 
accordance with GAAS, or other standards promulgated by the Ameri-
can Institute of Certified Public Accountants, as applicable, and comply 
with jurisdictional laws. 

(e) [(d)] A school that maintains a financial responsibility 
composite score that meets the general standards established in federal 
regulations by the United States [U.S.] Department of Education for 
postsecondary institutions participating in student financial assistance 
programs authorized under Title IV of the Higher Education Act of 
1965, as amended, shall be considered to have met the financial stan-
dards of this subchapter. A school that qualifies under an alternative 
standard but not the general standard of these federal regulations 
will not be considered to have met the financial standards of this 
subchapter unless the school meets the other requirements stated in 
this subchapter. 

§807.33. Financial Requirements for Original Approvals. 

(a) The prospective owner shall furnish the Agency 
[Commission] with the following: 

(1) for a school owned by a sole proprietor, a reviewed per-
sonal balance sheet with notes that disclose the amount of payments for 
the next five years to meet debt agreements as required by GAAP; or 

(2) for all other ownership structures, an audited balance 
sheet consistent with GAAP and GAAS [and certified by an accoun-
tant]. 

(b) The school shall submit a balance sheet, a list of the ex-
pected school-related expenses for the first three full calendar months 
of operation of the school, and a sworn statement signed by the owner 
affirming the availability of sufficient cash to cover projected expenses 
at the date of licensure. [A school currently operating, or proposing 
to operate, on a reimbursement contract basis may request a waiver of 
this section from the Commission.] Projected expenses may include 
the following: 

(1) employee salaries, [listed by position title,] including 
withholding, unemployment taxes, and any other related expenses; 

(2) lease payments for equipment [listed by the name of the 
equipment]; 

(3) lease payments for facilities; 

(4) accounting, legal, and other specifically identified pro-
fessional fees; and 

(5) an estimate of other expenses such as advertising, 
travel, textbooks, office supplies, classroom supplies, printing, tele-
phone, utilities, taxes, and sales commissions. 
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(c) The school shall submit a projection of the gross amount 
of tuition and fees to be collected during each of the first two years of 
operation. 

(d) The prospective owner shall also furnish such other evi-
dence as may be deemed appropriate by the Agency [Commission] to 
establish financial stability. 

§807.34. Financial Requirements for Changes in Ownership. 
Prior to a change in ownership of a school, the purchaser shall furnish 
the Agency [Commission] a balance sheet meeting the requirements 
outlined in this subchapter for original approvals, excluding the suffi-
cient cash requirement for initial expenses. The purchaser shall furnish 
any other evidence deemed appropriate by the Agency [Commission] 
to establish financial stability. 

§807.35. Financial Requirements for Annual Reporting [Renewal]. 
(a) A school shall submit annual financial statements as set 

forth in this section that shall be: 

(1) audited [by an accountant and consistent with GAAP]; 

(2) reviewed [by an accountant and consistent with GAAP] 
(except for the first renewal, which must be audited or compiled); or 

(3) compiled [by an accountant], containing [an unearned 
tuition affidavit and] at least one note disclosing the current and long-
term liabilities. This note shall be similar to that required by GAAP for 
reviewed and audited statements. Compiled statements are acceptable 
under the following conditions: 

(A) the gross annual revenue from student tuition and 
fees, less refunds, is less than or equal to $100,000;[,] or[;] 

(B) the programs [courses of instruction] are less than 
30 consecutive calendar days [one month] in length. 

(b) Each school shall furnish true and correct financial state-
ments [in association with an accountant] annually and not later than 
180 days from the close of the school's fiscal year. These statements 
shall include the following: 

(1) balance sheet; 

(2) statement of results of operation, which includes a 
statement of income and retained earnings; 

(3) statement of cash flows; and 

(4) the gross amount minus refunds of annual student tu-
ition and fees for each school, separated from other revenues unrelated 
to training. 

(c) A school with a gross annual revenue from student tuition 
and fees, less refunds, less than or equal to $100,000 may submit all of 
the following in lieu of the financial statements required in this section: 

(1) an unearned tuition affidavit; 

(2) a copy of the annual federal income tax form(s) [form] 
filed specifically for the business; and 

(3) an owner's sworn statement certifying that the unearned 
tuition affidavit and the copy of the annual federal income tax form(s) 
[form] are true and correct. 

(d) A school that is a subsidiary of a corporation may submit, 
in lieu of the statements required in this section, the annual audited 
financial statements of the parent corporation provided that: 

(1) said statements are accompanied by an audited list of 
any student tuition refunds payable by the subsidiary school at the 
close of its fiscal year. The statements shall also be accompanied by 
an owner's sworn statement reflecting the gross amount minus refunds 

of student tuition and fees earned during the fiscal year on all programs 
approved under the Act; and 

(2) the parent corporation ensures that each student en-
rolled in the subsidiary school receives either the training agreed upon 
or a refund as provided in the Act[,] and submits either a certified 
resolution of its board of directors to this effect or any other evidence 
as deemed appropriate by the Agency [Commission] to establish 
financial responsibility by the parent corporation. 

(e) A school or college that fails to provide financial state-
ments that comply with the requirements in this section and the stan-
dards identified in §807.32 of this subchapter, within 60 days of the 
date that they receive notice of any deficiencies, may have their certifi-
cate of approval revoked. 

§807.37. Agency-Ordered [Commission-Ordered] Audits. 
If the Agency [Commission] determines that reasonable cause exists 
to question the validity of any financial information submitted, or the 
financial stability of the school, the Agency [Commission] may order 
[require] at the school's expense: 

(1) an audit of a school's financial statements in accordance 
with this subchapter; and [school that has been certified by an accoun-
tant; or] 

(2) the owner to furnish any other evidence deemed ap-
propriate by the Agency [Commission] to establish financial stabil-
ity. Failure of a career school or college to provide compliant financial 
statements or other evidence required by the Agency, by the date noted 
in such order, may result in revocation of its certificate of approval. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202638 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER D. REPRESENTATIVES 
40 TAC §§807.51, 807.53, 807.54 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.51. Representative Requirements. 

(a) All school personnel soliciting or enrolling students must 
be registered as a representative. This registration requirement does 
not apply to individuals owning and operating a school in the capacity 
as a sole proprietor, joint venturer, or general partner, due to their direct 
nature of ownership. 

(b) [(a)] The school shall apply annually to register represen-
tatives on forms provided by the Agency and with the appropriate fee. 

(c) [(b)] A representative shall be of good reputation and under 
the control of the school and is deemed to be the agent of the school. 
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The school is responsible for any representations or misrepresentations, 
expressed or implied, made by a representative. 

(d) [(c)] Any student solicited or enrolled by an unregistered 
representative is entitled to a refund of all monies paid and a release 
from all obligations to the school. Any contract signed by a prospec-
tive student as a result of solicitation or enrollment by an unregistered 
representative is null and void and unenforceable. 

(e) [(d)] Representatives shall participate in training approved 
by the Agency that covers the Act and Commission rules relative to rep-
resentatives, admissions, advertising, and any other topics as required 
by the Agency to support the legal and ethical solicitation and enroll-
ment of students. 

§807.53. Representative Limitations. 

(a) The representative shall not begin solicitation of students 
until the school receives notice of approval for the school and registra-
tion of the representative from the Agency [Commission]. 

(b) Employees and other agents of recruiting firms shall not 
serve as representatives. 

(c) A representative shall not: 

[(1) solicit in public places other than educational settings, 
job fairs, or organized meetings;] 

(1) [(2)] offer as an inducement or enticement any material 
consideration to a prospective student prior to enrollment, such as cash, 
food, housing, or gifts; 

(2) [(3)] administer the entrance test; 

(3) [(4)] advise students about financial aid, other than in-
forming the students of the general availability of financial aid; 

(4) [(5)] give false, misleading, or deceptive information 
about any aspect of the school's operation, courses, programs, comple-
tion or employment rates, examination success rates, job placement, or 
salary potential; 

(5) [(6)] concurrently solicit for or represent more than 
one school, unless the owner of each school being represented is 
informed that the representative is also soliciting for or representing 
other schools; 

(6) [(7)] engage in acts or practices that have a tendency to 
intimidate, coerce, or mislead a prospective student into accepting an 
enrollment; 

(7) [(8)] represent that a school, course, or program has 
sponsorship, credentials, approval, characteristics, credit transferabil-
ity, uses, benefits, or qualities that it does not have; 

(8) [(9)] discredit another school or its courses or programs 
by false or misleading representation of facts; 

(9) [(10)] solicit enrollments in a course or program that 
has not been approved by the Agency [Commission]; 

(10) [(11)] solicit students for a school through an employ-
ment agency; [or] 

(11) omit advising students on the school's policies and 
procedures regarding granting of credit; or 

(12) violate any legal requirement or prohibition contained 
in the Act or this chapter. 

§807.54. Representative Compliance. 

The Agency may hold representatives liable for violations of 
statute, Commission rules, policies, and procedures notwithstanding 

§807.51(c) [§807.51(b)] of this subchapter. Violations may result in 
sanctions up to and including revocation of approval to serve as a 
representative in Texas, in accordance with the matrix in this section. 
[below:] 
Figure: 40 TAC §807.54 
[Figure: 40 TAC §807.54] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202639 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER E. SCHOOL DIRECTOR AND 
ADMINISTRATIVE STAFF 
40 TAC §§807.62 - 807.64, 807.66 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.62. School Director Qualifications and Duties. 

(a) A school director shall be of good reputation. A school di-
rector of a small school must have at minimum one year of administra-
tion or management experience. A school director of other than a small 
school must have at minimum five years of administration or manage-
ment experience or at least two years of experience as a director of a 
career school or college. An equivalent duration of higher education, 
college or university, may be substituted, year for year, for administra-
tion or management experience. 

[(a) A school director of a small school shall have administra-
tive or management experience and shall be of good reputation.] 

[(b) A school director of other than a small school shall be 
of good reputation and have a total of five years of administrative or 
management experience. An equivalent duration of higher education, 
college or university, may be substituted for each year of experience.] 

(b) [(c)] The school shall obtain Agency [Commission] ap-
proval for the school director before employment of the school director. 

(c) [(d)] The school director is responsible for the courses 
of instruction, organization of classes, designation of a liaison for 
Agency [Commission] compliance visits, maintenance of the school 
facilities and proper administrative records, and all other matters 
related to the administration of the school, as determined by the 
Agency [Commission]. 

(d) [(e)] The Agency [Commission] may require the school di-
rector to attend additional training to continue approved director status 
if a school has more than one substantiated complaint from students 
during a one-year period. If the school has repeat violations from a 
previous year under the same director, the Agency [Commission] may 
revoke the approval of the school director. 
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(e) [(f)] The school director shall: 

(1) ensure that all facilities, including housing endorsed by 
the school, comply with local, city, county, municipal, state, and federal 
regulations such as, but not limited to, fire, building, and sanitation 
codes; and 

(2) inspect facilities, including housing, before endorse-
ment. 

§807.63. Acting School Director. 
(a) The Agency [Commission] may allow a school to desig-

nate an acting school director for a period not to exceed 90 days or as 
otherwise approved by the Agency [Commission], who is: 

(1) a currently approved school director at another location 
with the same owner to facilitate the approval process at a new location; 

(2) a new school director pending approval by the Agency 
[Commission]; or 

(3) required by an emergency as determined by the Agency 
[Commission]. 

(b) The school shall provide written notice to the Agency 
[Commission], delivered by the end of the first day following the 
appointment of the acting school director. 

§807.64. Director of Education Requirements. 
(a) A school may have a director of education. 

(b) If the school employs a director of education, the director 
shall meet the same qualifications as an instructor and, in addition, shall 
have: 

(1) one year of employment as a postsecondary instructor; 

(2) one year of supervisory employment experience [as a 
supervisor]; and 

(3) a bachelor's degree, appropriate for the skills required, 
as determined by the Agency [Commission]. 

§807.66. Director of Admissions Requirements. 
(a) A school may have a director of admissions. [An in-

dividual employed by a school as a director of admissions prior to 
the effective date of this section is not subject to §807.66(b)(1) and 
§807.66(b)(2).] 

(b) If the school employs a director of admissions, the director 
shall be of good reputation and, in addition, shall have: 

(1) one year of management or administration 
[administrative] experience; and 

(2) one year of admissions experience. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202640 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER F. INSTRUCTORS 

40 TAC §§807.81 - 807.84 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.81. Instructor Qualifications. 

(a) The instructor shall be of good reputation and shall not be 
a current student in the same or similar course of instruction, as deter-
mined by the Agency, in which the instructor teaches. 

(b) Instructors shall possess and affirm on forms provided by 
the Agency that the instructor has one of the following qualifications 
that applies to the subject [course] area to be taught. In such cases 
where the practical experience is gained on a seasonal basis as an in-
dustry standard, the season of at least three full calendar months of 
experience shall be considered as one year of experience. 

(1) The instructor has a master's degree or higher that: 

(A) includes satisfactory completion of six semester 
credit hours or eight quarter credit hours in the subject [class] to be 
taught; 

(B) includes satisfactory completion of three semester 
credit hours or four quarter credit hours in the subject [course] area 
and one year of related practical experience within the ten years imme-
diately preceding employment by the school, if the subject [class] to be 
taught is in a technical field; 

(C) includes satisfactory completion of three semester 
credit hours, or four quarter credit hours in the subject [course] area to 
be taught, if the subject [class] to be taught is in a nontechnical [non-
technical] field; or 

(D) is supplemented by one year of related practical ex-
perience in the subject [class] to be taught within the ten years imme-
diately preceding employment by the school, if the subject [class] to be 
taught is in a nontechnical [non-technical] field. 

(2) The instructor has a bachelor's degree that: 

(A) includes satisfactory completion of nine semester 
hours or 12 quarter hours related to the subject [course] area to be 
taught; 

(B) includes satisfactory completion of six semester 
credit hours or eight quarter credit hours in the subject [course] area 
to be taught and one year of related practical experience within the ten 
years immediately preceding employment by the school, if the subject 
[class] to be taught is in a technical field; 

(C) includes satisfactory completion of three semester 
credit hours or four quarter credit hours in the subject [course] area 
and one year of related practical experience within the ten years imme-
diately preceding employment by the school, if the subject [class] to be 
taught is in a nontechnical [non-technical] field; or 

(D) is supplemented by two years of related practical 
experience within the ten years immediately preceding employment by 
the school. 

(3) The instructor has an associate [associate's] degree that: 

(A) includes satisfactory completion of nine semester 
credit hours or 12 quarter hours in the subject [course] area to be taught 
and two years of related practical experience within the ten years im-
mediately preceding employment by the school; or 
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(B) is supplemented by three years of related practical 
experience within the ten years immediately preceding employment by 
the school. 

(4) The instructor has a secondary education that includes 
a certificate of completion from a recognized postsecondary school for 
a program with course time of at least 900 hours in a relevant course 
area and four years of related practical experience within the ten years 
immediately preceding employment by the school; or 

(5) The instructor has proof of satisfactory completion 
of secondary education and five years of related practical experience 
within the ten years immediately preceding employment by the school. 

(c) In addition to the other applicable requirements for instruc-
tors, including the good reputation requirement, the following qualifi-
cations apply to the specific instructors listed in this subsection. 

(1) The Agency [Commission] requires that a court report-
ing instructor of only machine shorthand theory and speedbuilding 
shall have: 

(A) an associate [associate's] degree or higher and cer-
tificate of completion of machine shorthand theory requirements in an 
accredited court reporting program; 

(B) an associate [associate's] degree in court reporting 
from any state-recognized school; 

(C) a Registered Professional Reporter or Certified 
Shorthand Reporter certification from any state; or 

(D) a certificate of completion of a court reporting pro-
gram from a state-certified school. 

(2) The Agency [Commission] requires that a court proce-
dures and technology instructor shall have: 

(A) a Registered Professional Reporter or Certified 
Shorthand Reporter certification; and 

(B) one year of court reporting experience. 

(3) The Agency [Commission] requires that a modeling in-
structor shall have, at a minimum: 

(A) a secondary education and certificate of completion 
from a modeling program of at least 45 hours of course time from a 
state recognized school and at least five verifiable paid modeling jobs 
completed within the past five years; or 

(B) a secondary education and at least ten verifiable 
paid modeling jobs completed within the past five years. 

(4) The Agency [Commission] requires that a truck driving 
instructor shall have, at a minimum: 

(A) a secondary education; 

(B) certified proof of successful completion of course 
time of 40 hours in safety education and driver training as required by 
this chapter; and 

(C) three years of full-time tractor trailer driving expe-
rience within the ten years immediately preceding employment by the 
school. 

(5) The Agency [Commission] requires that a bartending 
instructor shall be certified by the Texas Alcoholic Beverage Commis-
sion as having completed the required seller training program. 

(d) The director shall ensure that an instructor applicant 
demonstrates sufficient language proficiency to teach the class for 
which the instructor is applying to teach. 

(e) For those instructors who return to the school prior to 
one full year of absence, and who will be teaching the same subjects 
[classes] as previously approved, the school shall document the leave 
and reinstatement dates in the instructor's personnel file. When an 
instructor begins teaching new subjects [classes] or the absence was 
more than one year, the school shall submit a new application to the 
Agency [Commission]. 

§807.82. Temporary Instructors. 
(a) The Agency may allow a school to use a previously un-

approved instructor to teach temporarily for a period not to exceed 90 
days [reasonable amount of time in the case of an emergency, as deter-
mined by the Agency]. 

(b) In such circumstances, the school shall provide written no-
tice to the Agency delivered no later than the first day the temporary 
instructor begins teaching. The notice shall include: 

(1) the subject(s) [class] to be taught; 

[(2) the name of the approved instructor;] 

(2) [(3)] the name of the temporary instructor; [and] 

(3) [(4)] the reason for the temporary instructor; and 

(4) any other information as required by the Agency. 

[(c) Failure to properly notify the Agency shall result in sanc-
tions for the use of an unapproved instructor.] 

(c) [(d)] The temporary instructor shall have sufficient practi-
cal experience or education in the subject [course] area to be taught[,] 
and shall not have been previously disapproved to teach the class. 

(d) [(e)] There shall be no more than one temporary instructor 
per academic term [grading period] in an individual subject [class], 
unless specifically approved in advance by the Agency. 

(e) [(f)] Failure to comply with this section may [shall] result 
in sanctions, a full refund to all students attending such classes, or both. 

§807.83. Instructor Application. 
(a) A school that has been licensed for at least one year and is 

accredited by an agency recognized by the United States [U. S.] Secre-
tary of Education is not required to submit instructor applications to the 
Agency [Commission] for approval. Documentation that the instructor 
meets the requirements of this chapter must be kept on file at the school 
and available for review immediately upon request. 

(b) The school shall file an application for approval of an in-
structor on forms provided by the Agency [Commission] in accordance 
with the following criteria and ensure that the instructor is of good rep-
utation. 

(1) The application shall be postmarked within five calen-
dar days of employment as an instructor subject to the conditions out-
lined in this subchapter. A school may employ an instructor pending 
approval by the Agency [Commission]. 

(2) Depending upon the qualifications indicated on the ap-
plication, the application shall include one or more of the following: 

(A) a legible copy of the postsecondary certificate or 
degree, or a transcript indicating appropriate coursework completed, 
as applicable; 

(B) proof of a current occupational license; and 

(C) proof of secondary education. 

(c) A school with degree programs shall ensure that instructors 
are of good reputation and meet all the qualifications required by the 
Coordinating Board. 
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(d) The Agency [Commission] may approve a variance from 
the specific qualifications contained in §807.81 of this subchapter with 
sufficient justification and an assurance that the program quality will 
not be lessened. 

(e) The Agency [Commission] may consider current approvals 
of instructors by other Texas state agencies responsible for approval 
and regulation of the program, or any professional certifications held 
by the instructor when submitted with the Agency's [Commission's] 
instructor application. The Agency [Commission] will accept notifi-
cation, in lieu of a new instructor application, for any instructor that 
has a current approval by the Agency [Commission] to teach the same 
classes at other schools that have the same owners. 

(f) The Agency [Commission] may require the school director 
of an accredited school to file applications for instructors if there have 
been two substantiated complaints regarding instructors in the previous 
year, or if the school is unable to produce, when requested, documen-
tation that all instructors meet the requirements of this subchapter. 

(g) The Agency [Commission] may require a school director 
to submit and receive approvals for instructor applications in advance 
of employing the instructors for a period of one year if the school has 
had three instructor applications finally disapproved within the previ-
ous two years. 

§807.84. School Responsibilities Regarding Instructors. 
(a) The school shall ensure that an appropriate number of 

instructors, as determined by the Agency [Commission], have proper 
licensure or certificates required for the stated occupation's objective. 
The holder of the license or certificate shall actively participate in 
course [program] development and revisions. 

(b) The school shall ensure continuity of instruction through 
reasonable retention of instructors to provide students with a quality 
education. 

(c) The school director or director of education shall formally 
evaluate each instructor in writing at least annually, subject to review 
by the Agency [Commission]. 

(d) The school director or director of education shall ensure 
that students are allowed the opportunity to formally evaluate each 
instructor, including temporary instructors, in writing at least annu-
ally and incorporate said evaluation in the instructor's overall evalu-
ation. These student evaluations are subject to review by the Agency 
[Commission]. 

(e) The school shall ensure that classes are taught only by ap-
proved instructors. Failure to meet this requirement may entitle stu-
dents to a refund and may subject the school to sanctions. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202641 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER G. STAFF EDUCATION 
REQUIREMENTS 

40 TAC §807.101, §807.102 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.101. Initial Training. 

(a) A school director shall [complete the online training con-
tained in the Director's Resource Guide or attend a Commission-spon-
sored workshop and] demonstrate a proficiency of the knowledge re-
quired to operate a school before final Agency [Commission] approval 
may be granted. [The Commission may require a school director to 
retrain in order to maintain skills and continue as an approved school 
director.] 

(b) The school shall provide in-service training within the first 
three full calendar months of teaching to those instructors hired lack-
ing teaching experience. In-service training includes planned profes-
sional development opportunities that enable inexperienced instructors 
to learn and develop effective teaching strategies and skills. Topics 
shall include competency-based training, instructional methods, adult 
learning styles, and student learning and skills assessment. Compe-
tency-based training specifies the skills and skill levels required to com-
plete a training program, develops and organizes teaching and learn-
ing methods to enable students to achieve the identified skills and lev-
els of proficiency, and uses criterion-referenced evaluation to measure 
achievement. 

§807.102. Continuing Education. 
(a) [Except for exempt providers as defined in the Act, 

providers shall submit an application for approval of continuing 
education training.] In selecting [approving] continuing education 
training, the school [Commission] shall consider the factors set out in 
§132.0551 of the Act. A school's selection of a continuing education 
provider is subject to approval by the Agency. 

[(b) If a continuing education training provider submits an ap-
plication for approval prior to September 1, 2006, and the application 
and courses are approved, all training conducted on or after January 1, 
2006, will be considered as approved continuing education if the train-
ing is determined by the Commission to be substantially similar to the 
application.] 

(b) [(c)] The school shall implement, maintain, and update an-
nually a written plan for staff development, which includes at a mini-
mum, continuing education, staff meetings, attendance at trade and pro-
fessional conferences, and observation of, or participation in, on-the-
job activities. 

(c) [(d)] Each school director[, full-time instructor,] and direc-
tor of admissions shall complete a minimum of six hours of course time 
of continuing education applicable to the position within 12 months of 
employment in the position and each calendar year thereafter. 

(d) [(e)] The school shall provide and document in-service 
training that provides updates on skills, knowledge, and technology 
required by business and industry for those instructors who have 
taught for two years[,] but have not gained relevant work experience 
during the two-year period. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
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TRD-202202642 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER H. COURSES OF 
INSTRUCTION 
40 TAC §§807.121 - 807.123, 807.129 - 807.134 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.121. Definitions Relating to Programs [Courses] of Instruction. 
The following words and terms, when used in this subchapter, shall 
have the following meanings unless the context clearly indicates oth-
erwise. 

(1) Externship--Practical, program-related, off-campus 
training under direct or indirect instructor supervision, with a pre-
planned outline of experiences and competencies. For purposes of 
determining whether a program is residence, distance education, 
or a hybrid combination, the externship component will not be a 
determining factor. 

(2) Laboratory experience or lab--A specific experience of 
observation, experimentation, practice, study, technical investigation, 
analysis, and practical application of theory or verbal instruction in-
volving hands-on supervised study in a selected vocation or course 
[class]. 

(3) Lecture--A presentation of theories, concepts, proce-
dures, or information about a particular subject [class]. 

(4) New program--A program: 

(A) not previously offered; 

(B) previously offered and then discontinued; 

(C) with a revised objective such that the program pro-
vides preparation for different jobs than those for which the program 
was originally approved (examples: legal secretary to paralegal; dental 
technician to medical technician; computer operator to computer pro-
grammer); or 

(D) with a 25 percent or more change within a 12-month 
period to the total number of hours, content, or lessons (examples: 
course time from 1,000 hours to 750, 600 hours to 900, 20 lessons to 
30, 60 semester credit hours to 80). 

(5) New seminar--A seminar: 

(A) not previously offered; 

(B) previously offered and then discontinued; 

(C) with a revised objective; or 

(D) with a 25 percent or more change in a 12-month 
period to the total number of hours of the approved seminar. 

(6) Revised program or seminar--Revisions include 
changes in admission requirements, title, class title, objective descrip-

tion (but not the detailed objective), [class] course time hours or credit 
hours, or class hours of lecture, laboratory, or externship. School 
calendars, class schedules, [Scheduling] and price changes are catalog 
changes, not revisions. 

(7) Military service course credit directory--The Agency-
published list of any course types, with Classification for Instructional 
Program Codes (CIP codes), that are identified by the Agency and the 
relevant military experience, education, or training that may align with 
those programs or courses. 

§807.122. General Information for Programs [Courses] of Instruc-
tion. 

(a) Each program of instruction submitted for approval shall 
be identified by a title. 

(b) The Agency will not approve false, misleading, or decep-
tive titles. 

(c) The school shall ensure that each program prepares the stu-
dent for the stated occupation. 

(d) The school shall identify a demonstrable occupational de-
mand for the stated occupation. The Agency may consider the follow-
ing in evaluating the school's statement of occupational demand: 

(1) publications of established relevant occupational asso-
ciations; 

(2) targeted occupation lists of Local Workforce Develop-
ment Boards, if approved by the Agency, or other local or state entities; 

(3) references to advertisements in media for employment; 

(4) occupation employment rate of students; 

(5) percentage of graduating students who have previously 
completed the same or a substantially similar program and who have 
obtained employment in the same or substantially similar stated occu-
pation for which they have been trained; 

(6) relative supply and demand for the stated occupation, 
including letters from potential employers that describe their need for 
trained employees; or 

(7) reports or publications relating to the specific occupa-
tional demand. 

(e) The school shall: 

(1) ensure the program and stated occupation comply with 
statutory and regulatory requirements of the State of Texas, as well 
as codes adopted by the local municipality or other authority having 
jurisdiction where the school is located, and statutory and regulatory 
requirements of the location of the school, if it is located out of state. 

(2) provide competency-based programs; 

(3) assess skills using primarily performance-based meth-
ods; 

(4) use instructional media, methods, and materials appro-
priate for the program content and students' knowledge and abilities; 

(5) offer programs in a logical sequence of knowledge and 
skills; 

(6) if deemed appropriate by the Agency, provide an ex-
ternship or a simulation of the workplace for the program; and 

(7) for any course listed in the military service course credit 
directory, provide credit to a student toward any course time required 
for the program of study or course for skills obtained by the student 
through military experience, education, or training, unless the school or 
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college can demonstrate that those skills are not appropriately aligned 
with the program of study or course. This requirement prevails regard-
less of a course requiring Agency approval or having obtained accred-
itor approval. 

(f) Each program submitted for approval shall identify the 
courses and course time hours allocated to that program. A program 
of a disproportionate length reasonable to prepare the student for the 
stated occupation, as determined by the Agency, shall not be approved. 

(g) [(a)] A school shall not apply for approval of a program that 
is substantially similar to a discontinued or revoked program, unless the 
application for approval is submitted at least one year after the date of 
discontinuation or revocation, and: 

(1) the school's approved programs are all meeting the em-
ployment rate as referenced in §807.131(b) of this subchapter, at the 
time of application; and 

(2) the school submits a reimplementation plan to the 
Agency. 

(h) [(b)] A school is not required to submit applications for 
additional courses of instruction or for course revisions to the Agency 
[Commission] for approval, if the school: 

(1) has been licensed for at least one year under the current 
ownership; 

(2) is accredited by an agency recognized by the United 
States [U.S.] Secretary of Education; and 

(3) is in good standing with its designated accrediting 
agency and not subject to: 

(A) probation; 

(B) a directive to show cause as to why accreditation 
should not be revoked; or 

(C) any other action, as defined by the accrediting 
agency, that would otherwise prevent the school from seeking approval 
to add or revise a course of instruction. 

(i) [(c)] Upon receipt of the approval of the course of instruc-
tion from the accrediting agency, the school shall provide a copy to the 
Agency [Commission]. 

(j) [(d)] The Agency [Commission] may require the school 
director of an accredited school to file applications for nondegree 
programs if there have been two substantiated complaints regarding 
courses [programs] in the previous year. 

(k) [(e)] A school submitting applications for approval 
of seminars shall use abbreviated forms provided by the Agency 
[Commission]. 

(l) [(f)] No [class or] program shall be approved by the Agency 
[Commission] unless the school demonstrates that the program's qual-
ity, content, and length reasonably and adequately imparts the job skills 
and knowledge necessary for the student to obtain employment in the 
stated occupation. 

(m) [(g)] A school may not solicit students, otherwise adver-
tise, or conduct classes for a course of instruction prior to the Agency's 
[Commission's] approval of the course of instruction. Any such activ-
ity by the school, prior to the Agency's [Commission's] approval of the 
course of instruction, shall constitute a misrepresentation by the school 
and shall entitle each student in the course of instruction to a full refund 
of all tuition and fees paid by the student and release from all obliga-
tions. 

(n) [(h)] The school shall establish and maintain a formal 
advisory committee of at least five members, unless the Agency 
[Commission] approves a lesser number of persons in advance, for 
each type of program with course time in excess of 200 hours in 
length. A simple majority of the members of the advisory committee 
shall not have an ownership or financial interest in the school, nor shall 
they be employees of the school. At least annually, the committee 
shall evaluate the curriculum, instructional materials and media, 
equipment, and facilities to ensure they meet the needs of the job 
market. The school shall have written documentation of the evaluation 
available for review by the Agency [Commission]. If the school does 
not follow an advisory committee recommendation, the school shall 
maintain written documentation of the justification for not following 
the recommendation. 

(o) [(i)] If the applicant requests approval to measure courses 
of instruction in credit hours, the following conversion table shall be 
used. 

(1) One academic quarter credit hour equals a minimum 
course time of: 

(A) 10 hours of classroom lecture; 

(B) 20 hours of laboratory experience; or 

(C) 30 hours of externship. 

(2) One academic semester credit hour equals [is equal to] 
a minimum course time of: 

(A) 15 hours of classroom lecture; 

(B) 30 hours of laboratory experience; or 

(C) 45 hours of externship. 

(3) The school shall calculate lecture, laboratory, and ex-
ternship credit hour conversions individually for each course [class], 
rounding down to the nearest half credit hour. The school shall add 
the total for the credit hours for lecture, laboratory, and externship to 
determine the total credit hours for a class. 

§807.123. Applications for Additional Programs [Courses] of In-
struction. 

(a) A school applying for approval of an additional program 
[course] of instruction, after receiving an original certificate of ap-
proval, shall submit a complete application that includes: 

(1) the appropriate fee; 

(2) a completed application for approval on forms provided 
by the Agency [Commission]; and 

(3) any other revisions or evidence as requested by the 
Agency [Commission]. 

(b) The Agency [Commission] may require an abbreviated 
program application if: 

[(1) the school has the exact program approved at another 
location;] 

(1) [(2)] the program objective changes; or 

(2) [(3)] the program length changes 25 percent [25%] or 
more.[; or] 

[(4) the school's completion and employment rates are ex-
emplary, as determined by the Commission.] 

(c) The Agency [Commission] may deny an application for 
approval of an additional program [course] of instruction if the school 
is not in full compliance with the Act or this chapter. 
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§807.129. Facilities. 
(a) In determining adequate space for lecture and laboratory 

experiences, the Agency [Commission] shall consider that the amount 
of lecture and laboratory space meets the use requirements of the max-
imum number of current students in class with appropriate seating fa-
cilities and/or workstations, as needed by the activity patterns of the 
program. 

(b) Enrollment shall not exceed the design characteristics of 
the available seating and/or workstations. 

§807.130. Admission Requirements Relating to Programs [Courses] 
of Instruction. 

(a) The school shall submit, for approval by the Agency 
[Commission], its admission requirements for each program [course] 
of instruction with justification for the requirements. 

(b) The school shall ensure that the student demonstrates to the 
school sufficient proficiency in the language of instruction to success-
fully complete the program [training course] of instruction. 

§807.131. School Responsibilities Relating to Programs [Courses] 
of Instruction. 

(a) As a condition of program approval or renewal, the school 
shall identify any portion of instruction that is self-paced, conducted 
by distance education, or not conducted in English. 

(b) To maintain program approval, the school shall demon-
strate the following: 

(1) a reasonable student completion rate, as determined by 
the Agency, for each program; and 

(2) a minimum employment rate, as established by the 
Commission, for program graduates in jobs related to the stated 
occupation. 

(c) When a school is approved to offer a program, the school 
shall maintain sufficient instructors to teach all subjects for completing 
the program during the length of time stipulated in the school catalog, 
regardless of the size of the class. 

(d) The school shall schedule classes so that students will be 
able to complete the program during the length of time stipulated in the 
school catalog. 

(e) The school shall ensure that students receive the lecture and 
laboratory experience hours with sufficient instructors and scheduling. 
An instructor may not be simultaneously supervising a laboratory ex-
perience and a lecture even if they are in the same room. 

(f) A school shall provide course outlines to students at the 
beginning of each subject which lists students' performance objectives, 
references and resources, and a general content outline for the subject. 

(g) A school shall have and use lesson plans for all subjects. 

(h) A school may not use classes from one or more approved 
programs to create a new program and award a certificate of completion 
without prior approval. 

(i) The student-to-instructor ratio shall be sufficient for stu-
dents to learn, practice, and demonstrate the necessary knowledge and 
skills. These ratios may be varied at the discretion of the Agency 
[Commission] to conform to conditions in an individual school. The 
recommended [following] student-instructor ratio per class does not 
exceed [ratios may be acceptable for single classes]: 

(1) lectures [business lecture or laboratory]--30 to one; 

one;] 
[(2) technical, vocational, or allied health lecture--30 to 

(2) [(3)] labs[technical lab (examples: computer program-
ming, data processing, electronics)]--20 to one; and 

[(4) vocational lab (examples: auto mechanics, air condi-
tioning and refrigeration, drafting)--20 to one; and] 

(3) [(5)] intensive language instruction (beginning)--15 to 
one; (intermediate to advanced)--20 to one. 

§807.132. Program [Course] of Instruction Revisions. 

(a) The school shall submit a revised program [course] of in-
struction application for any proposed changes in the program [course] 
of instruction that shall be reflected in the school catalog's course of 
instruction information. 

(b) The school shall receive approval of proposed program 
[course] of instruction revisions in writing from the Agency 
[Commission] before implementing the revisions. 

[(c) The school shall work closely with employers in its job 
market to ensure that the course of instruction meets employers' needs.] 

§807.133. Program Requirements for Degree Granting Schools. 

A school shall provide evidence to the Agency [Commission] that they 
are authorized by the Coordinating Board to offer degree programs. 

§807.134. Sanctions Relating to Programs [Courses] of Instruction. 

(a) If an approved program [course] of instruction is discon-
tinued for any reason, the school shall notify the Agency [shall be no-
tified] within 72 hours of discontinuance and furnished with the names 
and addresses of any students who were prevented from completion of 
the program [course] of instruction due to discontinuance. Should the 
school fail to make arrangements satisfactory to the students and the 
Agency for the completion of the program [course] of instruction, the 
full amount of all tuition and fees paid by the students are then due and 
refundable. Any program [course] of instruction discontinued will be 
removed from the list of approved programs [courses] of instruction. 

(b) The Agency may suspend enrollments in a particular 
program [course] of instruction at any time the Agency [Commission] 
finds cause. For purposes of this subsection, cause includes, but is not 
limited to: 

(1) inadequate instruction; 

(2) unapproved or inadequate curriculum; 

(3) inadequate equipment; or 

(4) inadequate facilities. 

(c) If a school begins teaching a program [course] of instruc-
tion or revised program [course] of instruction that has not been ap-
proved by the Agency, the Agency may require the school to refund to 
the enrolled students all or a portion of the tuition fees. 

(d) If upon review and consideration of an original, renewal, 
or revised application for program [course] of instruction approval, the 
Agency determines that the applicant fails to meet the requirements in 
the Act or this chapter, the Agency will [shall] notify the school, setting 
forth in writing the reasons for the denial. This may include summaries 
of peer evaluations from both educators and employers offering similar 
programs [courses] of instruction. 

(e) The Agency may revoke approval of a school's program 
[course] of instruction at any time the Agency finds cause. For purposes 
of this subsection, cause includes, but is not limited to: 

(1) any statement contained in the application for the 
program [course] of instruction approval which is untrue; 
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♦ ♦ ♦ 

(2) the school's failure to maintain the instructors, facilities, 
equipment, or programs [courses] of instruction, or program [course] 
of instruction outcomes on the basis of which approval was issued; 

(3) advertising made on behalf of the school which is false, 
misleading, or deceptive, including those that use the words commonly 
associated with a degree other than those approved by the Coordinating 
Board; 

(4) programs [courses] of instruction without clearly stated 
limited transferability if there are no articulation agreements with other 
postsecondary institutions in the same geographic area; 

(5) programs [courses] of instruction for which financial 
aid is advertised but is not available; 

(6) repeated violations by the school that negatively impact 
the quality of a particular program [course] of instruction; or 

(7) violations by the school of any applicable provision of 
the Act or this chapter. 

(f) A school whose program [course] of instruction approval 
is denied or revoked shall have the right to appeal. The Agency will 
conduct hearings in accordance with Agency policies and procedures 
applicable to the appeal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202643 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER H. COURSES OF 
INSTRUCTION 
40 TAC §§807.124 - 807.127 

The rules are repealed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed repeals affect Title 3, Texas Education Code, par-
ticularly Chapter 132. 
§807.124. Stated Occupation. 

§807.125. Curriculum Content. 

§807.126. Curriculum Length. 

§807.127. Program Title. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202644 

Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER I. APPLICATION FEES AND 
OTHER CHARGES 
40 TAC §§807.151 - 807.153 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.151. Fee Schedule. 
The Agency [Commission] shall collect fees according to the following 
schedule. 

(1) The initial fee for a certificate of approval for a small 
school is $1,001. 

(2) The initial fee for any other school is $3,000. 

(3) In the event of a change in ownership of the school, the 
new owner shall pay the same fee as that charged for an initial fee for 
a school. 

(4) The initial registration fee for a representative is $90. 

is $45. 
(5) The annual registration renewal fee for a representative 

$150. 
(6) The fee for a change of name of the school or owner is 

(7) The fee for a change of address of a school is $270. 

[(8) The fee for a change in the name or address of a rep-
resentative              
the reissuance of the notice of permitted representative is $15.] 

(8) [(9)] The application fee for [a course of instruction that 
is] an additional program is $225. 

(9) [(10)] The application fee for an additional [a course of 
instruction that is] seminar [program] is $35. 

(10) [(11)] The application fee for a school director[, ad-
ministrative staff member,] or instructor is $20. 

(11) [(12)] The fee for an inspection of classroom facilities 
that are separate from the main campus is $375. 

(12) [(13)] The fee for an on-site investigation of a com-
plaint against a school is $600, if assessed. 

§807.152. Renewal Fees. 
(a) For small schools, if a certificate of approval is issued for 

three years [more than one year], the renewal fee is $1,001, which may 
be paid with $501 the first year and $250 on the anniversary date of the 
certificate for each subsequent year. 

(b) For all other schools, the renewal fee is based on the gross 
amount minus refunds of annual student tuition and fees. The Com-
mission will establish the renewal fee on an annual basis, based upon 
the cost of administration of the chapter. The renewal fee will be set in 

or a change of the name or address of a school that causes
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♦ ♦ ♦ 

accordance with the provisions of §132.201 of the Act [Texas Educa-
tion Code]. 

(c) For all schools, the Agency [Commission] shall assess a 
late renewal fee [penalty] of 10 percent [10%] of the renewal fee, not 
less than $200 [or more than $1,000], if the school fails to file a com-
plete application for renewal at least 30 days before the expiration date 
of the certificate of approval. 

§807.153. Installment Payments. 
(a) With the exception of the renewal installment schedule for 

small schools, a school may elect to pay any single fee in excess of 
$1,000 by quarterly installment. A service charge of 10 percent [10%] 
of the fee shall be added, and the total divided into equal quarterly 
installment payments. The first payment shall be due on the date the 
fee is due. The successive payments shall be due in 90-day increments. 

(b) Failure to pay any installment by the due date may result 
in one or more of the following: 

(1) a penalty being assessed in the amount of 50 percent 
[50%] of the total amount of the fee; 

(2) full payment of the penalty and outstanding balance due 
within 30 days; or 

(3) revocation of the school's certificate of approval 
[suspension of participation in the installment payment plan for the 
next renewal period]. 

(c) For a small school that has a multiyear term, if the appropri-
ate payment is not received by the anniversary date of the certificate of 
approval, the school shall, in addition to the required fee, pay a penalty 
of $200 within 20 days or the school's certificate of approval may be 
revoked. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202645 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER J. ADVERTISING 
40 TAC §§807.171 - 807.173, 807.175 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.171. General Information for Advertising. 

(a) A school shall not make deceptive or misleading state-
ments in attempting to enroll students. 

(b) The Agency [Commission] may require a school to furnish 
proof to the Agency [Commission] of any of its advertising claims, 
when requested. 

§807.172. Advertisement Method. 

(a) A school may advertise for prospective students under "in-
struction," "education," "training," or a similarly titled classification. 

(b) A school shall not be advertised under any "help wanted," 
"employment," or similar classification. 

(c) No school advertisements shall use the word "wanted," 
"help wanted," or "trainee," either in the headline or the body of the 
advertisement, nor shall any advertisement indicate, in any manner, 
that the school has or knows of employment of any nature available to 
prospective students; only "placement assistance," if offered, may be 
advertised. 

(d) A school shall not use terms to describe the significance 
of the approval that specify or connote greater approval. Terms that 
schools may not use to connote greater approval by the Agency 
[Commission] include, but are not limited to, "accredited," "super-
vised," "endorsed," and "recommended." A school shall not use the 
words "guarantee," "guaranteed," or "free" unless approved in writing 
by the Agency [Commission]. 

(e) Any advertisement that includes a reference to awarding 
of credit hours shall include the statement, "limited transferability." 
Where a school has an arrangement with a college or university to ac-
cept transfer hours, such information may be advertised, but any limi-
tations shall be included in the advertisement. 

§807.173. Advertisement Content and Monitoring. 

(a) Advertisement content shall include, and clearly indicate, 
the full and correct name of the school and its address, including city, 
as they appear on the certificate of approval. 

(b) Advertisements shall not include: 

(1) statements that the school or its programs are accredited 
unless the accreditation is that of an agency recognized by the United 
States Department of Education; 

(2) statements that the school or its courses of instruction 
have been approved unless the approval can be substantiated by an 
appropriate certificate of approval issued by an agency of the state or 
federal government; or 

(3) representation of the school as an employment agency 
under the same name, or a confusingly similar name, or at the same 
location of the school. 

(c) A school holding a franchise to offer specialized programs 
or classes not available to other schools shall not advertise such pro-
grams in such a manner as to diminish the value and scope of programs 
offered by other schools not holding such a franchise. Advertising of 
special classes or programs offered under a franchise shall be limited 
to the classes or programs offered. 

(d) A school shall not use endorsements, commendations, or 
recommendations by students in favor of a school except with the con-
sent of the student and without any offer of financial or other material 
compensation. Endorsements shall bear the student's legal or profes-
sional name [of the student]. A school may abbreviate the student's 
name if requested by the student. The school shall maintain a written 
record of the endorsement, including the full legal name and contact 
information for the student, associated with any advertisements refer-
enced in this section. 

(e) A school shall not use a photograph, cut, engraving, illus-
tration or graphic in advertising in such a manner as to: 

(1) convey a false impression of size, importance, or loca-
tion of the school, equipment, or facilities associated with the school, 
or 
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(2) circumvent any of the requirements of this chapter re-
garding written or oral statements. 

(f) Every advertisement must clearly indicate that training is 
being offered, and shall not, either by actual statement, omission, or 
intimation, imply that prospective employees are being sought. 

(g) The Agency may order corrective action to counteract the 
effect of advertising in violation of the Act or this chapter, including: 

(1) retraction by the school of such advertising claims pub-
lished in the same manner as the claims themselves; 

(2) a prohibition against the use of an automatic forwarding 
message; and 

(3) submission of all advertisements to the Agency for pre-
approval at least 30 days before proposed submission of the advertise-
ments to the advertising medium. 

§807.175. Catalog. 

(a) The catalog shall include the following: 

(1) table of contents or index; 

(2) name and complete street address of the school; 

(3) volume number, date of publication, and effective 
dates; 

(4) history of any accreditations or approvals, including 
statement of approval and regulation by the Agency [Commission]; 

(5) description of space, facilities, and equipment; 

(6) list of all trustees, directors, officers of the corporation, 
and owners; 

(7) list of management staff and faculty, including educa-
tion relating to the areas of instruction; 

(8) tuition, fees, other charges, and applicable scholarship 
terms; 

(9) school calendar; 

(10) school hours of operation and class schedule, includ-
ing the amount of time allocated for breaks and mealtimes; 

(11) policies regarding enrollment, including entrance 
requirements, previous education credit, cancellation and refund, 
progress, attendance, leave of absence, and conduct; 

(12) [veterans administration] refund policy as required by 
the United States Department of Veterans Affairs, if applicable; 

(13) description of programs [courses of instruction], in-
cluding the number of [hours of] course time hours of a seminar, class 
or course [seminar topic], lecture, lab, and externship, as well as credit 
hours in each class or course, if applicable; 

(14) description of each subject [class]; 

(15) description of the grading policy, including require-
ments for graduation; 

(16) description of placement assistance, if available; 

(17) statement of polices regarding grievances; and 

(18) a statement signed by the owner or director indicating 
that all of the information contained in the catalog is true and correct. 

(b) Any courses [classes] defined as self-paced shall be noted 
as such in the catalog. 

(c) In addition to the information contained in subsections (a) 
and (b) of this section [above], the catalog for a school that charges 
tuition and fees for a residence program or a synchronous distance ed-
ucation course based on more than one academic term [period] shall 
also include a complete description of the following: 

(1) the number of periods of time and the course time 
scheduled in each term [period]; 

(2) the amount of tuition charged for each term [period]; 

(3) the type and amount of fees charged for each term 
[period]; and 

(4) any other charges for each term [period]. 

(d) All changes to the catalog shall be disclosed to the Agency, 
using forms provided by the Agency. Failure to disclose changes may 
result in [penalties and] sanctions[, including refunds]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202646 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER J. ADVERTISING 
40 TAC §807.176 

The repeal is proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed repeal affects Title 3, Texas Education Code, par-
ticularly Chapter 132. 
§807.176. Advertisement Monitoring. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202647 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER K. ADMISSION 
40 TAC §§807.191 - 807.194, 807.196, 807.197 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
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The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.191. General Information for Admission. 

(a) The Agency [Commission] may approve specific admis-
sion requirements for seminars and small schools. 

(b) Programs [Small schools with programs] with course time 
of 40 hours or less, individual class offerings, and seminars are not 
required to grant credit for previous education and training, unless the 
course type is listed in the military service course credit directory. 

(c) The school shall make appropriate adjustments to the pro-
gram length and price based upon credit granted for previous education 
and training, where warranted. 

(d) For a school having specific term-beginning dates, a school 
may not start students after the third day of classes during any given 
term, except in those cases where appropriate credit for previous edu-
cation and training has been given according to the Act and this chapter. 

(e) A continuously enrolled student has the right to graduate 
under the academic requirements stated in the catalog in effect at the 
time of the student's enrollment. 

§807.192. Admission Requirements. 
(a) The school shall require for admission into its programs 

proof of one of the following: 

(1) secondary education; 

(2) successful completion or the equivalent of one full-time 
academic semester (12 academic semester hours) or academic quar-
ter (18 academic quarter hours) at an accredited college, university, or 
other postsecondary school; or 

(3) for nondegree [certificate] programs only, proven abil-
ity-to-benefit by obtaining a satisfactory score on the approved entrance 
test. 

(b) Entrance test requirements shall be in accordance with the 
following provisions. 

(1) Any entrance test shall be a nationally recognized stan-
dardized test or a nonstandardized test developed by the appropriate 
industry and approved by the Agency [Commission]. A nonstandard-
ized test shall be validated by a qualified third party, such as an expert in 
tests and measurements, for both appropriateness and the specific score 
level required for admission into the program. The name of the test and 
its publisher, any time limitations, a minimum acceptable score, and an 
explanation of score meanings, as referenced in the test material, shall 
be provided to the student prior to taking [with a copy of] the test[, if 
the test is not already on file with the Commission]. 

(2) If multiple opportunities are allowed for retaking the 
same entrance test, such students shall wait a minimum of five calendar 
days prior to retaking the test. A student may take a second entrance test 
on the same day provided a substantially different test is administered. 
This shall be stated in the admissions policy published in the school 
catalog. 

(3) A representative is not allowed to administer the test, 
nor is anyone allowed to assist the student in answering the questions. 

(4) If the entrance test reveals the student to be ineligible 
as an ability-to-benefit student, the student may be enrolled as a reme-
dial student. The school shall have an evaluation procedure approved 
by the Agency [Commission] to determine remedial needs and to de-
termine when the required level of remediation has been reached. The 
school shall also have a remediation plan for such students consisting 

of classes approved by the Agency [Commission] as a part of the pro-
gram. The students may be charged for the remedial portion of the 
program on an hourly pro rata basis, but the student is not obligated for 
the tuition and fees of the program until the entrance requirements are 
met. 

(c) Evidence shall be maintained in each student's file to show 
the admissions requirements have been met. A full refund of all monies 
paid and a full release from all obligations may [shall] be due, as de-
termined by the Agency [Commission], to any student for whom the 
school cannot establish that the admission requirements were met. 

§807.193. Receipt of Enrollment Policies. 

(a) For all enrollments [other than for seminars, individual 
classes, and small schools with programs of course time of 40 hours 
or less], each school shall use the form provided by the Agency 
[Commission] to verify the prospective student's receipt of the infor-
mation required in this section. 

(b) Unless otherwise required in this chapter, prior to enroll-
ment the school shall furnish the following to each prospective student: 

(1) a school catalog [and program outline], unless the 
prospective student enrolls in a seminar; 

(2) a schedule of tuition, fees, and other charges; 

(3) the cancellation and refund policy; 

(4) the progress and grievance policies and, for non-Title 
IV schools, attendance policies; 

(5) the rules of operation and conduct; 

(6) if available, the average starting salary per pay period 
and annually for the prospective student's stated occupation, and infor-
mation regarding the number of job openings in the program objective 
field in a specified area within the last calendar year [12 months], in-
cluding the name of the information source; 

(7) the regulations pertaining to incomplete grades; 

(8) written and verbal information regarding loans and 
grants and their differences, if the school participates in a loan or grant 
program; 

(9) the requirements, if any, for any state or national licens-
ing, certifications, or registrations; 

(10) the exam passage rates for programs that prepare stu-
dents for state licensing, certification, or registration exams; 

(11) the job placement and employment data for the stated 
occupation as required in this chapter; and 

(12) notice of all policies related to program interruption 
prior to completion and written information informing the student that 
if the student withdraws, it is the student's responsibility to inform the 
school or college. 

(c) Any school that refers to the awarding of credit hours shall 
explain to each student during the enrollment process that transferabil-
ity of such hours may be limited. Each student shall sign a statement 
indicating such an explanation has been provided. 

(d) Should a school have an articulation agreement with an ac-
credited college or university, or other postsecondary school, such in-
formation shall be provided to the student, including any known agree-
ment limitations. Such schools shall also provide a list of known Texas 
postsecondary schools that accept any or all of the credit hours so 
earned. 
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(e) Students shall acknowledge receipt of each piece of infor-
mation or documentation as set forth in this section by initialing each 
page and providing a complete signature at the end of the receipt of the 
enrollment policy form. 

(f) A copy of the receipt of the enrollment policies form shall 
be given to the student and a copy maintained as a part of the student's 
files. 

§807.194. Enrollment Agreement. 

[(a) A school does not need an enrollment agreement to enroll 
a student in a seminar that will be completed within three consecutive 
calendar days.] 

(a) [(b)] For distance education schools, the enrollment agree-
ment shall specify the amount of time allotted to the student to complete 
the program. 

(b) [(c)] A school shall submit an enrollment agreement to the 
Agency [Commission] for approval. 

(c) [(d)] A school shall use only an approved enrollment agree-
ment to enroll students. 

(d) [(e)] The executed enrollment agreement shall include, but 
is not limited to, the following: 

(1) full and correct name and location of the school; 

(2) program title, tuition, fees, reasonable estimate cost of 
books and supplies, any other expenses, total cost of the program, items 
subject to cost change, method of payment and payment schedule, dis-
closure statement if interest is charged on more than three payments, 
and detachable buyer's right to cancel if enrollment is procured off cam-
pus; 

(3) date training is to begin and program length; 

(4) name, address, and signature of the student; 

(5) student's email [e-mail] address if any part of the in-
struction or academically related activity is web based [Web based]; 

(6) statement by the school that the student will receive a 
copy of the school enrollment agreement and catalog at the time of 
signing by the student; 

(7) cancellation and refund policy; and 

(8) a Federal Trade Commission statement for holder in 
due course, unless no loans, grants, or installment payments are in-
volved. 

(e) [(f)] The school shall provide a notice of cancellation, at-
tached to the enrollment agreement, for any student enrolled off the 
school premises. The notice shall: 

(1) include at least two copies [be in duplicate]; 

(2) be easily detachable; 

point; 
(3) be printed in boldface type, with a minimum font of 10 

(4) contain the date of the enrollment agreement, name and 
address of school, the date on which the statutory 72-hour cancellation 
privilege will expire, and any other provisions as determined by the 
Agency [Commission]; 

(5) be printed in the same language as used in the enroll-
ment agreement; and 

(6) be in such a form that can be used by the student to 
notify the school of the student's desire to cancel by dating, signing, 

and mailing or otherwise delivering the form to the school's address 
shown. 

(f) [(g)] A copy of the enrollment agreement form shall be 
given to the student and a copy maintained as a part of the student's 
file. 

[(h) The Commission may permit a school to submit an abbre-
viated enrollment agreement for students enrolled on a reimbursement 
contract basis.] 

§807.196. Tuition and Fees. 

(a) A school shall disclose to potential students all tuition, fees, 
and other charges, and state such information in the school's applica-
tion for a certificate of approval. The school may not use an estimated 
tuition amount, nor may the school increase the student's tuition if the 
student remains continuously enrolled and completes the training as ap-
proved at the time of admission. If the school charges to repeat courses 
[classes], the amount of the charges must be disclosed to the student. 

(b) A school shall make available for review by the Agency 
[Commission] upon request: 

(1) a description of the methods of payment that are avail-
able to enrolling students; 

(2) the names and addresses of lending institutions used by 
the school for student tuition loans; and 

(3) the true annual percentage rate and any other fees or 
charges associated with student tuition loans. 

(c) A school shall refund or forfeit any tuition, fees, or other 
charges not previously disclosed to the Agency [Commission]. 

(d) A school may offer scholarships providing the terms of 
scholarships are disclosed to the Agency [Commission]. 

(e) The school shall maintain, in a permanent format that is ac-
ceptable and readily accessible to the Agency [Commission], a record 
of any funds received from, or on behalf of, the student. A school shall 
clearly identify the payor, the type of funding, and the reason for the 
charges. These records shall be posted and kept current. 

(f) A school shall issue written receipts of any charges or pay-
ments to the student and maintain such records for review upon request 
by the Agency [Commission]. Each separately charged item shall be 
clearly itemized on a student-signed receipt. 

§807.197. Admission Requirements for Degree Granting Schools. 

(a) Students who transfer from other postsecondary schools 
shall complete at least 20 academic semester hours or 30 academic 
quarter hours in residency at the school that will grant the degree. This 
does not apply to transfers within the same school system or teach-outs 
approved by the Agency. 

(b) A school shall allow students attending at the time a school 
becomes a degree granting school to earn a degree, providing the stu-
dent: 

(1) meets all the prerequisites for acceptance into the de-
gree program; and 

(2) satisfactorily completes all courses or equivalent 
courses of the degree program. 

(c) Former students shall meet all the prerequisites for ac-
ceptance into the degree program and shall satisfactorily complete 
all courses or equivalent courses in the approved degree program to 
qualify for a degree. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202648 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER L. PROGRESS STANDARDS 
40 TAC §§807.221, 807.223, 807.224 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.221. General Requirements for Progress Standards. 

(a) The Agency [Commission] may approve specific progress 
standards for self-paced, competency-based programs. 

(b) Seminars, because of their nature and duration, are not re-
quired to have progress standards. 

(c) The progress evaluation records shall be of the type and 
nature to reflect whether the student is making satisfactory progress to 
the point of being able to complete all subject matter within the allotted 
time provided in the course curriculum. 

(d) The school shall submit its policies pertaining to incom-
plete grades to the Agency [Commission] for approval and publish 
those policies in the school's catalog. The policies shall address the 
possibility of the classes being discontinued when the student returns 
and clarify options available to that student pursuant to the Act. 

(e) Approved court reporting program students may receive 
one grade of "IP" (in progress) in any speedbuilding class if they have 
not achieved the required speed at the end of the grading period. 

§807.223. Progress Requirements for Asynchronous Distance Edu-
cation Schools. 

(a) Asynchronous distance education schools shall evaluate 
progress as the school receives each lesson assignment. The school 
shall maintain the record of progress on forms approved by the Agency 
[Commission]. Forms shall include: 

(1) the date course materials are mailed to the student; 

(2) the date the lesson assignment is received from the stu-
dent; 

(3) the grade on a per-lesson basis; 

(4) the instructor's name; 

(5) the date graded assignments are returned to the student; 
and 

(6) the final grade for the program with completion date 
indicated. 

(b) If at the end of the time period specified in the enrollment 
agreement, the student has not completed the program, the student's 
enrollment shall be terminated. 

§807.224. Progress Requirements for Degree Granting Schools. 
For a school offering degree programs, the progress standards shall 
include the following: 

(1) a student progress evaluation every academic semester, 
academic quarter, or at least every eight weeks in other academic term 
[block-time] programs; 

(2) a minimum grade point average for graduation from all 
degree programs of 2.0 based on a 4.0 scale, and that a student achieves 
[achieve] a passing grade in all required courses [classes]; 

(3) a probationary period of one academic semester, aca-
demic quarter, or approved grading period following the end of the 
academic semester, academic quarter, or approved grading period in 
which the student's grades become unsatisfactory; and 

(4) provisions for termination at the end of not more than 
two consecutive probationary periods if the student's cumulative grade 
point average does not improve to the level required for graduation. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202649 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER M. ATTENDANCE 
STANDARDS 
40 TAC §§807.241 - 807.245 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.241. General Requirements for Attendance. 

(a) Seminar programs that begin and end on the same [during 
one] day are not required to maintain an attendance policy. 

(b) Title IV schools are not required to take attendance. 

(c) The Agency [Commission] may approve specific atten-
dance requirements for self-paced, competency-based programs. 

(d) No provision in this subchapter shall require a school to 
terminate the enrollment of a student for lack of attendance at a point 
at which a refund would not be due. 

(e) A school shall charge for a full day of absence when the 
student fails to attend all of the scheduled classes on that day. The 
school shall charge for a partial day of absence for any period of ab-
sence during the day. 
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♦ ♦ ♦ 

(f) A school shall not consider school holidays, such as sum-
mer vacation and Christmas holidays, and so forth [etc.], as days of 
absence. 

§807.242. Attendance Requirements for Degree Granting Schools. 
(a) The following requirements are for non-Title IV schools 

and Title IV schools that voluntarily take attendance. 

(b) For a school offering degree programs, the attendance stan-
dards shall include the following: 

(1) provisions for termination or probation during the next 
academic quarter, academic semester, or approved term when a stu-
dent is absent for more than 20 percent [20%] of the scheduled course 
time hours during an academic quarter, academic semester, or approved 
term; 

(2) provisions for termination when a student is absent for 
more than 20 percent [20%] of the scheduled course time hours dur-
ing the probationary academic quarter, academic semester, or approved 
term; and 

(3) provisions for termination prior to the last quarter, when 
a student is absent in excess of 10 consecutive school days or 20 percent 
[20%] of the total course time hours in the course, whichever occurs 
first. 

§807.243. Termination of Enrollment. 
(a) A school shall terminate the enrollment of a student who 

accumulates the lesser of the following amounts of absences: 

(1) more than 10 consecutive school days; 

(2) more than 20 percent [20%] of the total course time 
hours in a program with course time of more than 200 hours; 

(3) more than 25 percent [25%] of the total course time 
hours in a program or individual course [class] with course time of 41 
to 200 hours; 

(4) more than 25 percent [25%] of the total course time 
hours for seminars, individual courses [classes], or programs with 
course time of 40 hours or less; or 

(5) any number of days if the student fails to return as 
scheduled from an approved leave of absence. 

(b) A Title IV school that does not voluntarily take attendance 
shall terminate the enrollment of a student if the student's participation 
in an academically related activity cannot be documented: 

(1) at the end of the first calendar week of the academic 
term; 

(2) at the end of the first four calendar weeks [month] of 
the academic term; 

(3) at the midpoint of each academic term; and 

(4) at the end of each academic term. 

[(c) For purposes of this section, "month" is defined as four 
weeks.] 

(c) [(d)] Students whose enrollments are terminated for viola-
tion of the attendance policy may not reenroll before the start of the 
next progress evaluation period. This provision does not circumvent 
the approved refund policy. 

§807.244. Make-up Work. 
(a) No more than 5 percent [5%] of the total course time hours 

for a program, rounded down to the closest one-half hour increment, 
may be made up. Attendance course time hours, for purposes of Sub-
chapters M - O of this chapter, may not be made up. 

(b) The school shall submit make-up work policies to the 
Agency [Commission] for approval. 

(c) Make-up work shall: 

(1) be supervised by an instructor approved for the class 
being made up; 

(2) require the student to demonstrate substantially the 
same level of knowledge or competence expected of a student who 
attended the scheduled class session; 

(3) be completed within two weeks of the end of the grad-
ing period during which the absence occurred; 

(4) be documented by the school as being completed, 
recording the date, time, duration of the make-up session, and the 
name of the supervising instructor; and 

(5) be signed and dated by the student to acknowledge the 
make-up session. 

§807.245. Leaves of Absence. 

(a) Seminars, [and small schools with] programs, and individ-
ual subjects with course times [time] of 40 hours or fewer [less] shall 
not grant leaves of absence. 

(b) A school director may grant a leave of absence after deter-
mining that good cause is shown. 

(c) Except as provided in subsection (d) of this section, in a 
12-month [calendar] period, a student may have no more than two 
leaves of absence. For a program with course time of 200 hours or 
less, a student may be on leave of absence for a total of 30 calendar 
days. For programs with course time of more than 200 hours, a student 
may be on leave of absence for a total of 60 calendar days. 

(d) Programs with a course time of more than 600 hours, and 
that are eligible for Title IV funding, may have a leave of absence pol-
icy consistent with the United States [U.S.] Department of Education 
policy at 34 Code of Federal Regulations [C.F.R.] §668.22(d). 

(e) School attendance records shall clearly define the dates of 
the leave of absence. A written statement as to why the leave of ab-
sence was granted, signed by both the student and the school director 
indicating approval, shall be placed in the student's permanent file. 

(f) In addition to the requirements concerning leaves of ab-
sence in this subchapter, a school offering degree programs that sched-
ules their courses on an academic quarter or academic semester basis 
may include in their attendance policies provisions for summer leaves 
of absence. These leaves of absence shall not exceed the lesser of 120 
days or the interval between the end of the spring academic quarter or 
academic semester and the start of the fall academic quarter or aca-
demic semester. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202650 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 
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SUBCHAPTER N. CANCELLATION AND 
REFUND POLICY 
40 TAC §807.261, §807.263 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.261. Requirement for Tour. 

(a) Schools [Notwithstanding subsection (b) of this section, 
schools] are required to provide a tour on or before the first scheduled 
class day. 

(b) Notwithstanding subsection (a) of this section, distance 
[Distance] education programs[, combination distance education-resi-
dence,] and seminars are not required to provide the student a tour. 

(c) Students enrolled in a hybrid or blended program are re-
quired to be provided a tour on or before the first scheduled class day. 

(d) [(c)] The student shall sign and date an acknowledgement 
form certifying the completion of the tour. 

§807.263. Refund Requirements. 
(a) The Agency, after considering the specific facts associated 

with a school's conduct, may order [Students are entitled to] a full or 
partial refund to affected students [for classes attended] if the school: 

(1) does not provide a class with: 

(A) an approved instructor; 

(B) an instructor for whom an application has been 
properly submitted to the Agency; or 

(C) a temporary instructor for whom the school submit-
ted notice to the Agency; 

(2) fails to maintain the instructors, facilities, equipment, 
or courses of instruction on the basis of which Agency approval was 
issued or student enrollment was obtained, or to submit timely requests 
for approval of substantive changes thereto; 

(3) violates any provision of this chapter in the process of 
soliciting and enrolling the student; 

(4) fails to adhere to applicable academic, attendance, and 
refund policies that meet state requirements and apply to the course 
enrolled in, as published at the time of the student's enrollment in the 
course; 

(5) fails to undertake a good faith effort to furnish the stu-
dent, upon satisfactory completion of the program, with a certificate 
of completion. A school may withhold the transcript or certificate un-
til the student has paid outstanding financial obligations to the school. 
Evidence of a good faith effort shall be maintained in the student's file 
in one of the following forms: 

(A) An acknowledgement of receipt of certificate 
signed and dated by the student; 

(B) Proof of a certified mailing to the student's last 
known address; 

(C) Proof of a certified mailing to the student's perma-
nent address, if different from the student's last known address; or 

(D) Proof of a certified mailing to the address of the stu-
dent's parent or legal guardian, if known and different from the student's 
last known or permanent addresses; or 

(6) does not have course approval or the required certificate 
of approval from the Agency. 

(b) To be considered a violation subject to refund under sub-
section (a)(1) - (6) of this section, a school's action shall be determined 
to be more than a technical error or a nonsubstantive change in opera-
tions. 

(c) If any of the violations in subsection (a)(1) - (6) of this 
section apply to more than one class period, students are entitled to a 
full refund for each such class attended. 

(d) The length of a program, for purposes of calculating re-
funds owed, is the shortest scheduled time period in which the program 
may be completed by continuous attendance of a full-time student. 

(e) A non-Title IV school, or a Title IV school voluntarily tak-
ing attendance, shall calculate refunds for students based upon sched-
uled hours of classes through the last date of attendance. A Title IV 
school shall calculate refunds for students based upon scheduled hours 
of classes through the last documented day of an academically related 
activity. Neither type of school shall count leaves of absence, suspen-
sions, school holidays, days when classes are not offered, and summer 
vacations for purposes of calculating a student's refund. 

(f) For all programs [schools] other than seminars, a student 
may cancel enrollment, request a full refund, and request a release from 
any obligations to the school within the first three scheduled class days. 

(g) A school may withhold from the [full] refund required by 
subsections (a) - (c) and (f) of this section any amount [provided for in 
statute] as retainable by the school pursuant to [Texas Education Code] 
§132.061 of the Act. More specifically, the school may withhold items 
of extra expense to the student referenced in §132.061(b)(6) of the Act, 
as long as they are necessary for the portion of the program attended and 
are separately stated in the enrollment agreement. Any items of extra 
expense not required for the portion of the program attended must be 
included in the refund. 

(h) Students are entitled to a refund paid in accordance with 
the school's policy, which must provide for refunds at least equivalent 
to the provisions in §132.061 and §132.0611 of the Act, if students 
withdraw or are discontinued from a program prior to completion. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202651 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER O. RECORDS 
40 TAC §§807.281 - 807.284 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
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repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.281. General Information for Records. 

(a) A school shall permanently maintain a master student reg-
istration list (MSRL). If the school maintains the MSRL in electronic 
form, the school must be able to produce a printed copy immediately 
upon request. The MSRL must contain at least the following informa-
tion: 

(1) date of applicable entry; 

(2) name of student; 

(3) address of student including city, state, and zip code; 

(4) telephone number; 

(5) social security number; 

(6) date of birth; and 

(7) name of program. 

(b) A school shall maintain current records and necessary data 
(physical or electronic) for each student required to be on the master 
student registration list to show compliance with the Act and this chap-
ter. These records shall be: 

(1) maintained on-site; 

(2) protected against damage, loss (for example[e.g.], fire, 
water, theft, tampering), or misuse; and 

(3) made available to the Agency [Commission] for inspec-
tion upon request. 

(c) If applicable, the school shall maintain and ensure that 
copies of the accreditation authorization and letter of eligibility from 
the United States Department of Education are available for Agency 
[Commission] review. 

(d) Degree granting schools shall maintain a copy of the cer-
tificate of authorization from the Coordinating Board for each autho-
rized degree program. 

(e) The Agency [Commission] may conduct unannounced 
compliance inspections. 

(f) A school shall maintain complete records of all advertising, 
sales, and enrollment materials used by or on behalf of the school for 
a five-year period. Materials maintained shall include, but not be lim-
ited to, direct mail pieces, brochures, printed literature, films, leaflets, 
handbills, fliers, video and audiotapes disseminated through the broad-
cast media, materials disseminated through the print media or Internet, 
and sales and recruitment manuals used to instruct sales personnel. 

§807.282. Student Information and Records. 

(a) A school shall permanently maintain student transcripts of 
academic records. A school shall provide such transcripts to students 
and prospective employers at a reasonable charge if the student has 
fulfilled the financial obligation to the school and is neither in default 
nor owes a refund to any federal or state student financial aid program. 

(b) Transcripts of academic records, student payment ledgers, 
and enrollment agreements must be maintained in electronic format or 
converted to electronic format within 12 months of their creation or 
revision. A scanned copy of original paper transcripts is an acceptable 
electronic format for transcripts of academic records. 

(c) [(b)] A school shall retain financial records in accordance 
with federal retention requirements. 

(d) [(c)] A school shall retain all student records for at least a 
five-year period and these records shall include: 

(1) a written record of previous education and training on 
a form provided by the Agency [Commission]; and 

(2) official transcripts from all previous postsecondary 
schools attended by the student. 

(e) [(d)] The school director shall implement and maintain rea-
sonable procedures, including taking any appropriate corrective action, 
to protect from improper use or disclosure of any sensitive personal in-
formation collected or maintained by the school. 

(f) [(e)] A school shall destroy or arrange for the destruction of 
sensitive personal information within the school's custody or control, 
after any required retention periods, by: 

(1) shredding; 

or 
(2) permanently removing or deleting electronic records; 

(3) otherwise modifying the sensitive personal information 
in          
through any means; or 

(4) destroying the information in accordance with any 
other more restrictive law or regulation the school is required to follow. 

(g) All records created and maintained in languages other than 
English are subject to translation by the Agency. 

§807.283. Attendance Record Keeping. 

(a) The following requirements are for non-Title IV schools: 

[(1) A school offering seminars or other programs where 
students do not change instructors during the school day is not required 
to maintain a separate master record of attendance.] 

(1) [(2)] A school shall maintain a master record of atten-
dance on each student that clearly indicates the name of the program, 
program begin and end dates, dates of attendance, and the scheduled 
hours each day [number of scheduled hours each day and the hours of 
absence]. 

(2) [(3)] Each instructor shall maintain a record of atten-
dance, which shall [indicate a positive] record the instructor's name, 
program name, subject name, date, number of scheduled hours for that 
date, and the hours of absence [of each student's attendance]. Entries 
in the record of attendance shall be made in ink or other permanent 
medium, including other permanent computer records, and shall not be 
changed [in a manner that precludes reading the original entry]. 

[(b) The following requirements are for Title IV schools:] 

[(1) The school shall maintain a form signed and dated by 
the student to document the student's participation in an academically 
related activity. An e-mail sent from the student's e-mail account listed 
on the enrollment agreement fulfills this requirement.] 

[(2) The school shall maintain a master record for each stu-
dent that clearly indicates the student's class schedule as well as the 
number of scheduled hours for each class day. For synchronous dis-
tance education students, the record shall indicate the number of sched-
uled hours for each week.] 

(b) [(c)] Nothing in this chapter prevents a Title IV school from 
voluntarily using attendance as a manner of fulfilling the requirements 
of this chapter. 

the records to make the information unreadable or indecipherable
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§807.284. Reporting. 

(a) Schools shall report to the Agency, as directed, the facts 
and information about their programs and operations deemed necessary 
for the proper administration of the Act and any rules adopted under the 
Act. 

(1) The data to be reported by a school shall include: 

(A) student enrollment information for all programs; 

(B) completion, employment, and job placement infor-
mation for all programs approved for an occupational objective; and 

(C) any other required information. 

(2) The school shall submit the required data to the Agency 
on or before the specified date. 

(3) The school shall provide the data in an electronic for-
mat prescribed by the Agency unless a different format is approved in 
writing by the Agency. 

(4) When good cause is shown, the Agency may extend the 
deadline for submission of the data required under this section; how-
ever, the extension shall be effective only if authorized in writing. 

(5) The Agency may require schools to maintain on file 
the verifiable documentation supporting the data reported and make it 
available to the Agency upon request. 

(b) The Agency will [shall] develop and apply data monitoring 
and audit protocols for the data reported under subsection (a) of this 
section, in a manner sufficient to reasonably determine the accuracy of 
the reported information. 

(c) The Agency may impose penalties or sanctions, or both, 
for failure to submit data under subsection (a) of this section by the 
due dates required, or for submission of data that is shown to contain 
inaccuracies. 

(d) For any programs not meeting a minimum employment 
rate [for program graduates in jobs related to the stated occupation, as 
referenced in §807.131(b)], the following graduated corrective actions 
will be taken: 

(1) For a program not meeting the minimum employment 
rate for the first year, the school will be required to develop and submit 
a performance improvement plan acceptable to the Agency; 

(2) For a program not meeting the minimum employment 
rate for the second consecutive year, but showing improvement of at 
least 50 percent [50%] of the difference between the reported rate and 
the minimum employment rate of the previous year, the school will 
be required to reexamine and submit modifications to the performance 
improvement plan acceptable to the Agency; 

(3) For a program not meeting the minimum employment 
rate for the second consecutive year and not showing improvement of 
at least 50 percent [50%] of the difference between the reported rate and 
the minimum employment rate of the previous year, conditions will be 
placed on the school's certificate, which include: 

(A) 
plan; and 

modification of the performance improvement 

(B) suspension of new enrollment of students funded 
with Local Workforce Development Board-allocated funds in the pro-
gram; and 

(4) For a program not meeting the minimum employment 
rate for the third consecutive year, the Agency will revoke approval of 
the program. 

(e) The Agency will [shall] publish on its website information 
compiled from: 

(1) data reported under subsection (a) of this section; and 

(2) any other information collected about schools and pro-
grams deemed appropriate and useful to the public, which: 

(A) assists a person in deciding whether to enroll in a 
school or in identifying or choosing which postsecondary institution, 
school, or college to attend; and 

(B) addresses regulatory compliance and performance 
of schools. 

(3) The Agency, to the extent practical, shall present the 
published information in a manner that is consistent among institutions, 
schools, and colleges; easy to understand; and accessible to the public. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202652 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER P. COMPLAINTS 
40 TAC §807.301, §807.302 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.301. School Policy Regarding Complaints. 

The school shall: 

(1) submit a written grievance procedure designed to re-
solve disputes between current and former students and the school for 
Agency [Commission] approval; 

(2) provide a copy of the grievance procedure to each stu-
dent and maintain proof of such delivery; 

lutions; 
(3) maintain records regarding grievance filings and reso-

(4) diligently work to resolve all complaints at the local 
school level; and 

(5) post a visible notice on the school's website [Web site] 
and centrally located at or near the school's main entrance; in at least 
one of the student common areas (for example [e.g.], the student cafe-
teria and/or breakroom); in places where student solicitation, financial 
aid assistance, and enrollment activities take place; and other locations 
as necessary to respond to problems with career school rule compli-
ance, which states that: 

(A) the school has a certificate of approval from the 
Agency, and provides the Agency-assigned school number; 
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(B) the school's programs are approved by the Agency 
and may also be approved by other state agencies or accrediting bodies, 
and provides the name of any accrediting body and state agency, as 
applicable; 

[(C) students must address their concerns about an edu-
cational program by following the school's grievance process outlined 
in the school catalog;] 

(C) [(D)] students who are dissatisfied with the school's 
response to their complaints can file a formal complaint with the 
Agency, as well as with the school's accrediting body, if applicable; 
and 

(D) [(E)] additional information on complaint proce-
dures is located on the Agency's Career Schools and Colleges website 
[Web site]. 

§807.302. Complaints and Investigations. 
(a) The Agency may [shall] investigate or refer to other au-

thorities with jurisdiction to investigate, as appropriate, all complaints 
received about a school, whether licensed or unlicensed. 

(b) The Agency may determine the extent of investigation 
needed by considering various factors, such as: 

(1) the seriousness of the alleged violation; 

(2) the source of the complaint; 

(3) the school's history of compliance and complaints; 

(4) the timeliness of the complaint; 

(5) the feasibility of investigations; and 

(6) any other reasonable matter deemed appropriate. 

(c) The Agency may require adequate documentation or other 
evidence of the violation before initiating a complaint investigation. 
Notwithstanding subsection (a) of this section, anonymous complaints 
will not be investigated but will be reviewed to identify any action 
needed. 

(d) Unless good cause is shown, a complaint is timely only if 
it is filed with the Agency while the student who files the complaint 
is enrolled or within two years of the date the student withdraws, ter-
minates, or graduates from the course [program] that is the subject of 
the complaint. Good cause includes, but is not limited to, fraud. If a 
complaint is not timely, the Agency may decline to investigate it. 

(e) The investigation fee authorized by the Act is based on a 
per site visit. The school director shall be notified that an on-site visit 
was conducted when the investigation results in assessment of a fee. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202653 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER Q. TRUCK DRIVER TRAINING 
PROGRAMS 

40 TAC §§807.321, 807.322, 807.324, 807.325 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.321. General Information Regarding Truck Driver Training. 

(a) A school providing truck driver training shall ensure that 
the truck driver instructors complete a truck driver instructor develop-
ment course with at least 40 hours of course time. 

(b) All truck driver training programs shall comply with ap-
plicable requirements outlined in 49 Code of Federal Regulations Part 
380, its successors, and any other applicable legal requirements, and 
must be listed on the Federal Motor Carrier Safety Administration reg-
istry, called the Training Provider Registry. 

§807.322. Truck Driver Instructor Development Course. 

(a) A school shall apply to the Agency [Commission] for ap-
proval to provide a truck driver instructor development course. 

(b) The instructor development course shall consist of 40 
hours of course time, which includes at least the following topics. 

(1) Five hours shall cover techniques of instruction includ-
ing: qualities of a competent instructor, the learning process, meth-
ods of teaching, development of efficient teaching habits, demonstra-
tion teaching, the use of instruction material and training aids, course 
preparation, lesson plans, testing and evaluation, and the duration and 
frequency of lessons. 

(2) Two hours shall cover personality factors affecting the 
driver and pedestrian including: natural abilities; senses; mind and 
nerves; bones and muscles; knowledge of vehicle, road, traffic, and 
self; attitudes and emotions; reaction time; and reactions to alcohol, 
carbon monoxide, over-the-counter drugs, prescription drugs, illegal 
drugs, heart ailments, epilepsy, diabetes, insanity, exhaustion, tension, 
and monotony. 

(3) Six hours shall cover state laws as located in the Texas 
Motor Vehicle Law book relating to the operation of motor vehicles 
including: driver's license, vehicle registration, certificate of title, op-
eration of vehicles, uniform act, miscellaneous offenses, and safety re-
sponsibility. 

(4) Eight hours shall cover driving procedures including: 
handling--city, rural, night, mountain, and freeway driving; fog, rain, 
sandstorms, and other hazardous weather conditions; road hazards and 
recovery procedures for slick roads; blowout hazards and running off 
the road; traffic signs, markings, and signals; use of rearview mirrors; 
vehicle braking and stopping distances; following distances; right-of-
way, when and how to yield it; vehicle acceleration and deceleration; 
yielding right-of-way to emergency vehicles; driver signals; proper 
passing procedures; procedures and problems for passing on two and 
three-lane roadways; and super-size motorized equipment. 

(5) Three hours shall cover physical forces affecting the 
motor vehicle in motion including: forces of gravity; friction; accel-
eration, mass, and force; inertia and centrifugal force; kinetic energy 
and momentum; kinetic energy and braking; and horsepower and ac-
celeration. 

(6) Two hours shall cover highway characteristics includ-
ing: primary, secondary, expressway, freeway, farm or ranch road, 
two-way two-lane, two-way three-lane, two-way multilane, two-way 
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multilane divided, one-way multilane, parking, and traffic controls. 
Traffic control topics consist of the following: 

(A) sign topics including shape, color, location and im-
portance; 

(B) traffic marking topics including center and lane 
lines, no passing zone, transition markings, turn lane marking, stop 
lines, crosswalk lines, and so forth [etc.]; and 

(C) signal topics including classification, location, type, 
timing. 

(7) Two hours shall cover automobile systems and main-
tenance including: electrical system--generator, alternator, battery, 
lighting, and electric-powered equipment; cooling system--lubrication 
and fuel systems; power train--engine, transmission, and differential; 
brake system--wheels and tires, caster, camber, toe-in, balance, infla-
tion, tire condition, and care; exhaust system; instruments and gauges; 
compartment adjustments--seat, ventilation, mirrors, headrests, seat 
belts, and shoulder harness; starting the engine and warm-up pro-
cedures; safety devices--door locks, headrests; and miscellaneous 
features--windshield wipers, heater, and defroster. 

(8) Two hours shall cover behind-the-wheel elementary 
lessons with demonstration in an appropriate vehicle and practice to 
be performed in the presence of the instructor including: starting; 
steering; stopping; shifting gears; backing; turning--right and left; and 
parking and starting on grade. 

(9) Six hours shall cover behind-the-wheel driving safety 
lessons with demonstration in an appropriate vehicle and practice to 
be performed in the presence of the instructor including: developing 
good seeing habits; speed control; safe following; lane driving and 
lane changing; intersections and right-of-way; proper signaling; cor-
rect turn procedures; detecting of and handling problems--vehicle, cy-
cle, pedestrian; freeway driving--ramp use, entering, exiting, lane use, 
emergency stopping; parking procedures; entering traffic from parked 
position; and night driving. 

(10) Two hours shall cover school and instructor approval 
requirements including the following: school approval requirements, 
instructor approval requirements, classroom and automotive equip-
ment requirements, required student records, contract requirements, 
and deportment of instructors. 

(11) Two hours shall cover specialized training regarding 
the following: students with physical, mental, or emotional handicaps; 
illiterate students; non-English-speaking students; and habitual viola-
tors and problem drivers. 

§807.324. Motor Vehicle Insurance. 

A school providing truck driver training shall ensure that: 

(1) a current list of vehicles used in truck driver training is 
filed with the Agency [Commission] on a form provided by the Agency 
[Commission]; 

(2) an insurance certificate accompanies each motor vehi-
cle used in training and is filed with the Agency [Commission] on or 
before the date the school files an original or renewal application for 
approval of the program with the Agency [Commission]; 

(3) an insuring company or carrier issues an insurance cer-
tificate on a form furnished by the Agency [Commission] directly to the 
Agency [Commission], which states the insurance company or carrier 
has issued a policy or policies of insurance, and the amounts of insur-
ance for each vehicle listed on the list of vehicles used in truck driver 
training; 

(4) a written notice is provided to the Agency 
[Commission] by registered or certified mail at least 10 days prior to 
the expiration date of insurance coverage of a listed vehicle; and 

(5) a copy of the written notice of cancellation of insurance 
on any listed vehicle is provided to the Agency [Commission] by regis-
tered or certified mail immediately upon receipt of notice by the school. 

§807.325. Prohibited Activities Regarding Truck Driver Training. 

(a) A school, a trainer of truck driver instructors, or a truck 
driver instructor shall not: 

(1) allow an instructor to give instruction or allow a stu-
dent to secure instruction in the classroom or in a motor vehicle if that 
instructor or student is using or exhibits any evidence or effect of an 
alcoholic beverage, controlled substance, or other such impairment; 

(2) permit a student to operate a motor vehicle without a 
valid driver's license or instruction permit in the student's possession 
during behind-the-wheel instruction; 

(3) permit more than a ratio of four students per vehicle and 
three vehicles per instructor on truck driving ranges; 

(4) permit more than four students per vehicle per instruc-
tor during street instruction for truck driver training; or 

(5) advertise or otherwise state or imply that a driver's li-
cense or permit is guaranteed or assured to any student or individual 
who may take or complete any instruction or course of instruction, en-
roll, or otherwise receive instruction in any truck driver training school. 

(b) The Agency [Commission] may suspend, revoke, or refuse 
to renew approval of a truck driver instructor or a trainer of truck driver 
instructors, upon determining that the applicant or instructor has been: 

(1) convicted under the laws of this state, another state, or 
the United States of any felony; of an offense of criminally negligent 
homicide committed as a result of the person's operation of a motor 
vehicle; of an offense involving driving while intoxicated or under the 
influence; or of an offense involving tampering with a governmental 
record; or 

(2) found incompetent or is incompetent to: 

(A) safely operate a motor vehicle; or 

(B) properly conduct classroom or behind-the-wheel 
instruction. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202654 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER R. CLOSED SCHOOLS 
40 TAC §807.341, §807.342 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
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repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.341. School Closures. 

(a) Owners with knowledge of a school's impending closure 
shall notify the Agency as soon as possible or practical. 

(b) Prior to closure a school must: 

(1) contact the Agency regarding a school survey visit and 
the process required to close out the school records; 

(2) complete any closure documents required by the 
Agency; 

(3) provide information on any teach out plans or arrange-
ments; and 

(4) complete any other requirements deemed necessary by 
the Agency for an orderly closure. 

(c) The Agency may impose penalties, sanctions, or both on 
an owner, as defined by §807.2(30) of this chapter, or on a person asso-
ciated with a school closure for a school's failure to comply with proper 
closure procedures. 

(d) [(a)] The Agency [Commission] may declare a school to 
be closed when: 

(1) written notification is received by the Agency 
[Commission] from the school owner stating the school will close; 

(2) Agency [Commission] determines that the school facil-
ity has been vacated without prior notification of a change of address 
given to the Agency [Commission]; 

(3) an owner with multiple school locations transfers all 
students from one school location to another school location; 

(4) the school dismisses all students, contrary to the 
school's class schedule as printed in the school catalog; or 

(5) the school fails to maintain the faculty, facilities, equip-
ment, or courses of instruction on the basis for which approval was is-
sued. 

(e) [(b)] After the Agency [Commission] determines that a 
school will close or is closed, the Agency [Commission] will attempt 
to notify students concerning their options to accept a teach-out or 
to receive a proportional tuition refund based on available funds. 
Notification to students may include constructive notice in news 
media, student meetings, or mailings to students. 

(f) [(c)] Each teach-out requires approval of the Agency 
[Commission] to determine whether the course of instruction is avail-
able, reasonable, and comparable with the course of instruction of the 
closed school. The teach-out is subject to the following conditions: 

(1) Transfers of students from a closed school to another 
school under the same ownership shall not constitute a teach-out. 

(2) In order to be eligible for a teach-out, students shall 
submit a signed statement of acceptance to the teach-out school by the 
deadline as established by the Agency [Commission]. 

(3) The school offering the teach-out shall give credit for 
all comparable training received at the closed school, as determined by 
the Agency [Commission]. 

§807.342. Tuition Trust Account. 

(a) In a year in which the Agency [Commission] determines it 
is necessary to charge a fee under §132.2415(b) of the Act, each school 
shall make a payment to the tuition trust account at the time the school 
renewal fee is paid. 

(b) The amount in the tuition trust account, as provided in the 
Act, is an accrued balance. The accrued balance is the cash balance 
of the tuition trust account less the sum of the accrued liabilities from 
unpaid student refunds and teach-out claims. 

(c) Disbursements shall be made from the tuition trust account 
for student refunds and reimbursable teach-out expenses incurred dur-
ing each 12-month period ending August 31, and shall be: 

(1) made first for student refunds in accordance with 
§132.2415(d) of the Act and §807.262 of this chapter; 

(2) calculated after refunds or discharges from other fund-
ing sources have been determined; 

(3) disbursed to other funding sources from any amount re-
maining under the limitation of §132.242(e) of the Act; and 

(4) disbursed for reimbursable teach-out expenses based 
upon remaining funds in the account. 

(d) Following the graduation or termination of the students 
from the teach-out school, the teach-out school shall determine ac-
tual expenses and submit a claim for reimbursement to the Agency 
[Commission] on or before the date provided in the application packet. 
The teach-out school shall: 

(1) not claim expenses for facilities, equipment, utilities, or 
other items which were owned, rented, used, or otherwise obligated by 
the school prior to the Agency's [Commission's] approval of the teach-
out program, even though such items may be used for the teach-out 
program; 

(2) be limited to expenses for tuition and fees that are 
nonrecoverable [non-recoverable] from all financial resources, includ-
ing grants and loans; and 

(3) ensure that the sum of the tuition and fees paid to the 
student's account at the closed school and the teach-out school is the 
lesser amount the student would have been charged for the complete 
program at the closed school or the teach-out school. 

[(e) For schools in their first two years of operation that 
have not been required to furnish financial statements to comply with 
§807.35(b), the payment to the tuition trust account shall be calculated 
at the rate determined by the Commission using the projected gross 
amount of tuition and fees, as required in §807.33(c), to be charged by 
the school for the year in which the payment is collected. Once the 
school has submitted the actual amount of tuition and fees collected by 
the school in compliance with §807.35(b), the Commission shall rec-
oncile the projected and actual amounts of tuition and fees collected. 
Upon reconciliation, the Commission shall determine if the school is 
entitled to a refund or must pay an additional amount to the tuition 
trust account.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202655 
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Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER S. SANCTIONS 
40 TAC §§807.351 - 807.353 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.351. Notice and Administration of Sanctions. 

(a) Pursuant to its authority under §132.152 of the Act, the 
Agency may impose administrative penalties or other sanctions on an 
entity for violations of §132.151 of the Act or this chapter. 

(b) The Agency will [shall] serve notice of a sanction, with 
determination of the violation on which it is based, by both email [U.S. 
mail] and certified mail, return receipt requested, mailed to the owner's 
address of record as listed on the application for certificate of approval. 
Unless there is other evidence of receipt, notice is presumed received 
five days from the date it is mailed by the Agency. 

(c) In imposing administrative penalties or other sanctions, the 
Agency may [shall] consider all the factors that it deems relevant, in-
cluding, but not limited to, the following: 

(1) The amount of administrative penalty or level of sanc-
tion necessary to ensure immediate and continued compliance with 
statutes and regulations; 

(2) The conduct of the entity in taking all reasonable steps 
or procedures necessary and appropriate to comply with statutes and 
regulations and to correct the violation; and 

(3) The entity's prior violations of statutes, regulations, or 
orders administered, adopted, or issued by the Agency [Commission]. 

(d) Notwithstanding subsections (a) - (c) of this section, the 
Agency may [shall] order refunds pursuant to applicable statute and 
rules. 

§807.352. Sanctions. 

(a) Sanctions may include: 

(1) administrative penalties outlined in §807.353 of this 
subchapter; 

[(2) collecting a late renewal fee from the school;] 

(2) [(3)] denying the school's application for a certificate of 
approval; 

(3) [(4)] revoking the school's certificate of approval; 

(4) [(5)] placing conditions on the school's certificate of ap-
proval; 

(5) [(6)] suspending the admission of students to the school 
or a program; 

(6) [(7)] denying a program approval; 

(7) [(8)] revoking a program approval; 

(8) [(9)] disapproving [denying] or revoking approval of 
an owner, school director, instructor, or other staff member whose ap-
proval may be required; 

(9) [(10)] denying, suspending, placing conditions on, or 
revoking the registration of the school's representatives; 

(10) [(11)] assessing a late refund penalty; 

(11) [(12)] charging the school an investigation fee to re-
solve a complaint against the school; 

(12) [(13)] charging the school interest and penalties on 
late payments of fee installments; 

(13) [(14)] applying for an injunction against the school; 

(14) [(15)] asking the attorney general to collect a civil 
penalty from any person who violates the Act or this chapter; 

(15) [(16)] ordering a peer review of the school; and 

(16) [(17)] issuing a cease and desist order to an unlicensed 
school. 

(b) Notwithstanding subsection (a)(1) - (16) [subsection (a)(1) 
- (17)] of this section, the Agency may [shall] order refunds pursuant 
to violations of the Act and this chapter [applicable statutes and rules]. 

§807.353. Administrative Penalties. 

(a) An administrative penalty shall not exceed the amount 
specified in [Texas Education Code] §132.152 of the Act for each 
instance of a violation and shall be assessed in accordance with that 
section. 

(b) The administrative penalty is calculated based on a penalty 
dollar amount and the number of instances of violation. 

(c) A violation is considered a repeat violation only where no-
tice of a violation or an administrative penalty has been issued previ-
ously for that same violation. 

(d) The assessment of an administrative penalty shall not pre-
clude the Agency from administering other sanctions, up to and includ-
ing revocation of a school's certificate of approval. 

(e) The following penalty matrix is for determining and as-
sessing an administrative penalty. The absence of a particular viola-
tion from the matrix shall not preclude the Agency from assessing an 
administrative penalty. 
Figure: 40 TAC §807.353(e) 
[Figure: 40 TAC §807.353(e)] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202656 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER T. CEASE AND DESIST 
ORDERS 
40 TAC §§807.362, 807.365, 807.366 
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The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.362. Contents of Statement of Charges and Notice of Hearing. 

The statement of charges and notice of hearing issued by the Agency 
will [shall] contain the following information: 

(1) The name and last known address of the person against 
whom the order may be entered; 

(2) A short and plain statement of the reasons the Agency 
believes the person is operating a career school or college without a 
certificate of approval; and 

(3) The date, time, and location of the hearing. 

§807.365. Hearing Decision and Final Review by the Agency 
[Commission]. 

(a) Within 10 days after the hearing is held, the hearing officer 
shall issue a written decision granting or denying the request for the 
issuance of a cease and desist order that includes findings of fact and 
conclusions of law. The hearing decision shall be mailed by certified 
mail, return receipt requested, and is presumed received five days from 
the date it is mailed. The hearing officer's decision becomes final the 
15th day after receipt of the hearing decision unless an appeal is filed 
under subsection (b) of this section. 

(b) A party that is not satisfied with the decision of the hear-
ing officer may file a written appeal of the decision to the Agency 
[Commission] for a final review no later than the 15th day after receipt 
of the hearing decision. The written appeal shall contain the party's 
arguments as to why the decision of the hearing officer should be re-
versed. 

(c) Upon receipt of the written appeal of the hearing officer's 
decision, the Agency [Commission] shall consider the appeal and is-
sue a decision promptly. The Agency [Commission] shall consider the 
appeal on the basis of the record made before the hearing officer. The 
decision of the Agency [Commission] shall be mailed by certified mail, 
return receipt requested, and is presumed received five days from the 
date it is mailed. 

§807.366. Cease and Desist Order. 

(a) If the request for the issuance of a cease and desist order 
becomes final under the provisions of §807.365(a) of this subchapter 
or, if after an appeal the decision under §807.365(c) of this subchap-
ter upholds the issuance of a cease and desist order by the Agency 
[Commission], the hearing officer shall issue a cease and desist order 
against the person who is found operating a career school or college 
without a certificate of approval in violation of §132.151 of the Act. 

(b) The cease and desist order shall be delivered by certified 
mail, return receipt requested, and is presumed received five days from 
the date it is mailed. 

(c) From the date of receipt of the issuance of the cease and 
desist order, the person must completely cease and desist operating the 
career school or college. 

(d) The cease and desist order shall remain in effect until the 
person comes into complete compliance with the Act as determined by 
the Agency [Commission], or unless otherwise provided by the order 
of the Agency [Commission]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202657 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER U. CAREER SCHOOLS 
HEARINGS 
40 TAC §§807.385 - 807.387, 807.395 

The rules are proposed under Texas Education Code, Chapter 
132, which provides TWC with the authority to adopt, amend, or 
repeal such rules as it deems necessary for the effective admin-
istration of TWC services and activities. 
The proposed rules affect Title 3, Texas Education Code, partic-
ularly Chapter 132. 
§807.385. Setting of Hearing. 

(a) Upon receipt of request for a hearing, the Agency will 
[shall] promptly mail a notice of hearing that sets the hearing for a 
reasonable time and place within 30 days from receipt of the request 
for a hearing. 

(b) The notice of hearing shall be in writing and include a: 

(1) statement of the date, time, place, and nature of the 
hearing; 

(2) statement of the legal authority under which the hearing 
is to be held; and 

(3) short and plain statement of the issues to be considered 
during the hearing. 

(c) The notice of hearing shall be issued at least 10 days before 
the date of the hearing unless a shorter period is permitted by statute. 

(d) The hearing notice shall state whether the hearing shall be 
conducted by telephone or in-person. The hearing notice shall also 
include the location of an in-person hearing. 

(e) Parties needing special accommodations, including a bilin-
gual or sign language interpreter, may request such before the setting 
of the hearing, if possible, or as soon as practical. 

§807.386. Hearing Officer Independence and Impartiality. 
(a) A hearing officer presiding over a hearing shall have all 

powers necessary and appropriate to conduct a full, fair, and impartial 
hearing. Hearing officers shall remain independent and impartial in all 
matters regarding the handling of any issues during the pendency of a 
case and in issuing their written decisions. 

(b) A hearing officer shall be disqualified if the hearing officer 
has a personal interest in the outcome of the appeal or if the hearing 
officer directly or indirectly participated in the determination on appeal. 
Any party may present facts to the Agency in support of a request to 
disqualify a hearing officer. 

(c) The hearing officer may withdraw from a hearing to avoid 
the appearance of impropriety or partiality. 
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(d) Following any disqualification or withdrawal of a hearing 
officer, the Agency will [shall] assign an alternate hearing officer to the 
case. The alternate hearing officer shall not be bound by any findings 
or conclusions made by the disqualified or withdrawn hearing officer. 

§807.387. Hearing Procedures. 
(a) The hearing shall be conducted telephonically [in person in 

Austin, Texas], unless an in-person hearing is requested and the hearing 
officer deems an in-person hearing appropriate or the hearing officer de-
termines that another method of conducting the hearing is appropriate 
[the parties agree to a telephonic hearing or request a different loca-
tion]. 

(b) The hearing shall be conducted informally and in such a 
manner as to ascertain the substantive rights of the parties. All issues 
relevant to the appeal shall be considered and addressed, and may in-
clude: 

(1) Presentation of Evidence. The parties to an appeal may 
present evidence that is material and relevant, as determined by the 
hearing officer. In conducting a hearing, the hearing officer shall ac-
tively develop the record on the relevant circumstances and facts to 
resolve all issues. To be considered as evidence in a decision, any doc-
ument or physical evidence must be entered as an exhibit at the hearing. 
A party has the right to object to evidence offered at the hearing by the 
hearing officer or other parties. 

(2) Examination of Parties and Witnesses. After placing 
the witnesses under oath, the hearing officer shall examine parties and 
any witnesses and shall allow cross-examination to the extent the hear-
ing officer deems necessary to afford the parties due process. 

(3) Additional Evidence. The hearing officer, with or with-
out notice to any of the parties, may take additional evidence as deemed 
necessary, provided that a party shall be given an opportunity to rebut 
the evidence if it is to be used against the party's interest. 

(4) Appropriate Hearing Behavior. All parties shall con-
duct themselves in an appropriate manner. The hearing officer may 
expel any individual or party who fails to correct behavior the hearing 
officer identifies as disruptive. After expulsion, the hearing officer may 
proceed with the hearing and render a decision. 

(c) Records. 

(1) The hearing record shall include the audio recording of 
the proceeding and any other relevant evidence relied on by the hearing 
officer, including documents and other physical evidence entered as 
exhibits. 

(2) The hearing record shall be maintained in accordance 
with federal and state law. 

(3) Confidentiality of information contained in the hearing 
record shall be maintained in accordance with federal and state law. 

(4) Upon request, a party has the right to obtain a copy of 
the hearing record at no charge. However, a party requesting a tran-
script of the hearing record shall pay the costs of the transcription. 

§807.395. Finality of Decision. 
(a) The decision of the hearing officer is the final decision of 

the Agency after the expiration of 30 calendar days from the mailing 
date of the decision unless within that time: 

(1) a request for reopening is filed with the Agency; 

(2) a request for rehearing is filed with the Agency; or 

(3) the Agency assumes continuing jurisdiction to modify 
or correct the decision. 

(b) Any decision issued in response to a request for reopen-
ing or rehearing or a modification or correction issued by the Agency 
becomes [shall be] final on the expiration of 30 calendar days from the 
mailing date of the decision, modification, or correction. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 13, 2022. 
TRD-202202658 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 689-9855 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 11. DESIGN 
SUBCHAPTER G. TRANSPORTATION 
ALTERNATIVES SET-AISDE PROGRAM 
43 TAC §§11.401, 11.404 - 11.406, 11.408 

The Texas Department of Transportation (department) proposes 
amendments to §§11.401, 11.404 - 11.406, and 11.408 concern-
ing Transportation Alternatives Set-Aside Program. 
EXPLANATION OF PROPOSED AMENDMENTS 

Due to substantial increases to Transportation Alternatives 
Set-Aside Program (TASA) funding and new program require-
ments associated with the Infrastructure Investment and Jobs 
Act (IIJA), the department is amending its current TASA rules 
to optimize the use of TASA funds within the program's 4-year 
obligation window. 
The amendments eliminate population limitations on preliminary 
engineering, local match assistance, and cost overruns. Addi-
tional proposed changes include adding project sponsor types 
and eligibilities for boulevard improvements in the right-of-way 
of divided highways, planning document development, Safe 
Routes to School (SRTS) non-infrastructure programs, and 
expanding eligible reimbursable activities to include purchase 
of right of way in certain circumstances. 
Amendments to §11.401, Definitions, clarify that, in accordance 
with federal guidance, a project sponsor may be any eligible en-
tity defined by 23 U.S.C. §133(h). 
Amendments to §11.404, Eligible Activities, add construction of 
boulevards and other roadways largely in the right of way of 
former interstate system routes or other divided highways, im-
plementation of non-infrastructure activities designed to encour-
age walking and biking to school, and furtherance of vulnerable 
roadway user safety assessments as activities eligible for TASA 
funds. These revisions are recommended to optimize funding 
for large active transportation projects expanding the type of 
projects eligible for TASA funds and allowing any size commu-
nity to use TASA funds for planning and design activities. These 
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additions are consistent with SRTS eligibilities and new federal 
emphasis areas related to vulnerable road users. Existing sub-
section (a)(4) is re-designated as subsection (a)(5) accordingly. 
Subsection (b) is amended to remove population limitations on 
planning and design activities to allow more communities the 
ability to request reimbursement for these activities. 
Amendments to §11.405, Allowable Costs, allow for reimburse-
ment of costs related to non-construction projects or programs 
and planning and design activities for communities of any popu-
lation size. The addition of Subsection (d) allows for reimburse-
ment of the cost of right-of-way acquisition that is incidental to 
construction activities as specified in the program call materials 
or as otherwise approved by the department. In certain circum-
stances, funding for acquisition of right of way may be necessary 
to deliver projects within the program's 4-year obligation window. 
Existing Subsections (d) - (g) are re-designated accordingly. 
Amendments to §11.406, Local Funding Match, remove popu-
lation limitations to allow local match assistance for communi-
ties of any size that meet criteria for assistance. This amend-
ment is recommended to extend local match assistance to larger 
economically disadvantaged communities where significant lo-
cal match requirements for large active transportation projects 
may be a barrier. 
Amendments to §11.408, Nomination Package, clarify that 
a project sponsor's commitment to provide local match can 
include local match assistance allowed under §11.406, if the 
project sponsor meets criteria for assistance. 
FISCAL NOTE 

Stephen Stewart, Chief Financial Officer, has determined, in ac-
cordance with Government Code, §2001.024(a)(4), that as a re-
sult of enforcing or administering the rules for each of the first 
five years in which the proposed rules are in effect, there will be 
no fiscal implications for state or local governments as a result 
of enforcing or administering the rules. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

Eric Gleason, Director of Public Transportation, has determined 
that there will be no significant impact on local economies or 
overall employment as a result of enforcing or administering the 
proposed rules and therefore, a local employment impact state-
ment is not required under Government Code, §2001.022. 
PUBLIC BENEFIT 

Eric Gleason has determined, as required by Government Code, 
§2001.024(a)(5), that for each year of the first five years in which 
the proposed rules are in effect, the public benefit anticipated as 
a result of enforcing or administering the rules will be more ef-
ficient administration of the TASA program and maximization of 
the use of TASA funding to implement active transportation in-
frastructure projects throughout the state, high-impact infrastruc-
ture projects that substantively improve mobility options, and 
non-construction projects that help develop active transportation 
networks and support SRTS activities. 
COSTS ON REGULATED PERSONS 

Eric Gleason has also determined, as required by Government 
Code, §2001.024(a)(5), that for each year of that period there 
are no anticipated economic costs for persons, including a state 
agency, special district, or local government, required to com-
ply with the proposed rules and therefore, Government Code, 
§2001.0045, does not apply to this rulemaking. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS 

There will be no adverse economic effect on small businesses, 
micro-businesses, or rural communities, as defined by Gov-
ernment Code, §2006.001, and therefore, an economic impact 
statement and regulatory flexibility analysis are not required 
under Government Code, §2006.002. 
GOVERNMENT GROWTH IMPACT STATEMENT 

Eric Gleason has considered the requirements of Government 
Code, §2001.0221 and anticipates that the proposed rules will 
have no effect on government growth. He expects that during 
the first five years that the rule would be in effect: 
(1) it would not create or eliminate a government program; 
(2) its implementation would not require the creation of new em-
ployee positions or the elimination of existing employee posi-
tions; 
(3) its implementation would not require an increase or decrease 
in future legislative appropriations to the agency; 
(4) it would not require an increase or decrease in fees paid to 
the agency; 
(5) it would not create a new regulation; 
(6) it would not expand, limit, or repeal an existing regulation; 
(7) it would not increase or decrease the number of individuals 
subject to its applicability; and 

(8) it would not positively or adversely affect this state's economy. 
TAKINGS IMPACT ASSESSMENT 

Eric Gleason has determined that a written takings impact as-
sessment is not required under Government Code, §2007.043. 
PUBLIC HEARING 

Pursuant to the Administrative Procedure Act, Government 
Code, Chapter 2001, the Texas Department of Transportation 
will conduct a public hearing to receive comments concerning 
the proposed rules. The public hearing will be held at 9:00 a.m. 
on August 12, 2022, in the Ric Williamson Hearing Room, First 
Floor, Dewitt C. Greer State Highway Building, 125 East 11th 
Street, Austin, Texas and will be conducted in accordance with 
the procedures specified in 43 TAC §1.5. Those desiring to 
make comments or presentations may register starting at 8:30 
a.m. Any interested persons may appear and offer comments, 
either orally or in writing; however, questioning of those making 
presentations will be reserved exclusively to the presiding officer 
as may be necessary to ensure a complete record. While any 
person with pertinent comments will be granted an opportunity 
to present them during the course of the hearing, the presiding 
officer reserves the right to restrict testimony in terms of time 
and repetitive content. Organizations, associations, or groups 
are encouraged to present their commonly held views and 
identical or similar comments through a representative member 
when possible. Comments on the proposed text should include 
appropriate citations to sections, subsections, paragraphs, 
etc. for proper reference. Any suggestions or requests for 
alternative language or other revisions to the proposed text 
should be submitted in written form. Presentations must remain 
pertinent to the issues being discussed. A person may not 
assign a portion of his or her time to another speaker. Persons 
with disabilities who plan to attend this meeting and who may 
need auxiliary aids or services such as interpreters for persons 
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who are deaf or hearing impaired, readers, large print or Braille, 
are requested to contact the General Counsel Division, 125 
East 11th Street, Austin, Texas 78701-2483, (512) 463-8630 at 
least five working days before the date of the hearing so that 
appropriate services can be provided. 
SUBMITTAL OF COMMENTS 

Written comments on the amendments to §§11.401, 11.404 
- 11.406, and 11.408, may be submitted to Rule Comments, 
General Counsel Division, Texas Department of Transporta-
tion, 125 East 11th Street, Austin, Texas 78701-2483 or to 
RuleComments@txdot.gov with the subject line "Transportation 
Alternatives Set-Aside Program Rules." The deadline for receipt 
of comments is 5:00 p.m. on August 29, 2022. In accordance 
with Transportation Code, §201.811(a)(5), a person who sub-
mits comments must disclose, in writing with the comments, 
whether the person does business with the department, may 
benefit monetarily from the proposed amendments, or is an 
employee of the department. 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
(commission) with the authority to establish rules for the conduct 
of the work of the department. 
CROSS REFERENCE TO STATUTES IMPLEMENTED BY 
THIS RULEMAKING 

Title 23, United States Code, §133(h). 
§11.401. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Commission--Texas Transportation Commission. 

(2) Department--Texas Department of Transportation. 

(3) Executive director--The executive director of the Texas 
Department of Transportation or the executive director's designee. 

(4) FHWA--Federal Highway Administration. 

(5) Local agreement--An agreement between the project 
sponsor and the department which includes a commitment for the re-
quired local funding, describes the total scope and course of project ac-
tivities, and outlines the responsibilities and duties of the participants. 

(6) Metropolitan planning organization (MPO)--The or-
ganization or policy board of an organization created and designated 
under 23 U.S.C. §134, and 49 U.S.C. §5303, to make transportation 
planning decisions for the metropolitan planning area and carry out 
the metropolitan planning process. 

(7) Project--An undertaking to implement or construct an 
eligible activity at a specific location or locations, or, if the context so 
implies, the particular activity so implemented or constructed. 

(8) Project sponsor--An eligible entity, as defined 
[described] by 23 U.S.C. §133(h), that nominates a particular project 
for consideration[, exercises jurisdiction over the geographic area in 
which that project is located,] and commits to the project's develop-
ment, implementation, [construction, maintenance,] management, and 
financing. 

(9) State--The State of Texas or any of its political subdi-
visions. 

(10) Statewide Transportation Improvement Program 
(STIP)--A four year short-range program developed by the department 
as a compilation of all metropolitan transportation improvement 
programs, together with rural transportation improvement programs, 
that include recommendations from rural planning organizations 
and department districts for the areas of the state that are outside of 
the boundaries of a metropolitan planning organization, including 
transportation between cities. 

(11) Surface transportation system--An interconnected sur-
face transportation network for moving people and goods using various 
combinations of transportation modes. 

(12) Transportation Improvement Program (TIP)--A short-
range program developed by each metropolitan planning organization 
in cooperation with the department and public transportation opera-
tors that covers a four-year period and contains a prioritized listing 
of all projects proposed for federal funding and regionally significant 
projects proposed for state, federal, and local funding in a metropolitan 
area. 

§11.404. Eligible Activities. 
(a) During a program call administered by the department, TA 

Set-Aside funds may be awarded for any of the following activities: 

(1) construction of on-road and off-road trail facilities for 
pedestrians, bicyclists, and other non-motorized forms of transporta-
tion, including sidewalks, bicycle infrastructure, pedestrian and bicy-
cle signals, traffic calming techniques, lighting and other safety-related 
infrastructure, and transportation projects to achieve compliance with 
the Americans with Disabilities Act of 1990; 

(2) construction of infrastructure-related projects and sys-
tems that will provide safe routes for non-drivers, including children, 
older adults, and individuals with disabilities to access daily needs; 

(3) conversion and use of abandoned railroad corridors for 
trails for pedestrians, bicyclists, or other non-motorized transportation 
users; [and] 

(4) construction of boulevards and other roadways that are 
located primarily in the right of way of former interstate system high-
ways or other divided highways and that improve access for bicyclists, 
pedestrians, and transit users but do not reduce on-system roadway ca-
pacity unless such a reduction has the prior approval of the department; 

(5) [(4)] construction of infrastructure-related projects to 
improve the ability of students to walk and bicycle to school, including 
sidewalk improvements, traffic calming and speed reduction improve-
ments, pedestrian and bicycle crossing improvements, on-street bicy-
cle facilities, off-street bicycle and pedestrian facilities, secure bicycle 
parking facilities, and traffic diversion improvements in the vicinity of 
schools; 

(6) implementation of non-infrastructure activities that are 
designed to encourage walking and bicycling to school, including pub-
lic awareness campaigns and outreach to the news media and com-
munity leaders, traffic education and enforcement in the vicinity of 
schools, student education on bicycle and pedestrian safety, health, and 
environment, and funding for training volunteers for and managers of 
safe routes to school programs; and 

(7) activities in furtherance of a vulnerable road user safety 
assessment, as defined in 23 U.S.C. §148. 

(b) Planning and design activities related to any of the activi-
ties described in subsection (a) of this section are eligible for TA Set-
Aside Program funds [for the construction of bicycle and pedestrian 
facilities are eligible only for projects located in communities with a 
population of 50,000 or less]. 

PROPOSED RULES July 29, 2022 47 TexReg 4493 

mailto:RuleComments@txdot.gov


♦ ♦ ♦ 

(c) A project that will require the acquisition of real property 
through the exercise of eminent domain or condemnation is not eligible 
for participation in the TA Set-Aside Program. 

(d) Whether proposed as an independent project or as an ele-
ment of a larger transportation project, the project must be limited to a 
logical unit of work and be constructible as an independent project. 

§11.405. Allowable Costs. 
(a) Costs are allowable only if they are necessary expenditures 

for an activity for which TA Set-Aside Program funds may be used un-
der §11.404 of this subchapter (relating to Eligible Activities) [a con-
struction related project] and are eligible for reimbursement under ap-
plicable statutes and regulations. 

(b) Costs incurred before the execution of the local agreement 
or before federal and state approval and authorization to proceed are 
not eligible for reimbursement. 

(c) The costs of preliminary engineering, including environ-
mental studies and documentation, design, and plans, specifications, 
and estimates are allowable costs [only for projects located in commu-
nities with a population of 50,000 or less]. 

(d) The costs of right-of-way acquisition incidental to con-
struction activities, as specified in the program call materials or oth-
erwise approved by the department, are allowable costs. 

(e) [(d)] Eligible pre-construction costs incurred by the depart-
ment are reimbursable. 

(f) [(e)] All pre-construction costs are the responsibility of the 
project sponsor except as provided by this section. 

(g) [(f)] Expenditures for routine operation and maintenance 
are not allowable costs unless specifically allowed under the individual 
federal category for which the project qualifies. 

§11.406. Local Funding Match. 
(a) Except as provided by this section, the local funding match 

must be cash provided by or through the project sponsor. 

(b) Transportation [For a community with a population of 
50,000 or less, transportation] development credits, state funds, or 
both may be available to apply to all or part of the local funding match 
if the community: 

(1) is in an economically disadvantaged county, as defined 
in the Transportation Code, §222.053(a) or described by Transportation 
Code, §222.053(a-1); or 

(2) satisfies economic need criteria specified in the pro-
gram call materials. 

(c) Funds from other federal programs may be used as a local 
funding match only when specifically authorized by federal law. 

(d) Donated services may not be accepted as a local funding 
match but may be used to reduce the overall cost of the project. 

(e) If a project selected by the commission is implemented 
by the department, the project sponsor must provide the local funding 
match prior to the commencement of project activities for each phase 
of work. 

(f) Projects selected by the commission will include the de-
partment's direct state costs for oversight of preliminary engineering 
and construction in TA Set-Aside project awards. 

§11.408. Nomination Package. 
(a) To nominate a project during a program call administered 

by the department, the project sponsor must submit its nomination in 
the form prescribed by the department. 

(b) The nomination package must present persuasive evidence 
of support for the proposed project from the communities in which it 
would be implemented and include a commitment to provide a local 
funding match of at least 20% of the allowable costs of the project, 
subject to §11.406 of this subchapter (relating to Local Funding Match). 

(c) If the project is located in a county that has been certified 
by the commission as an economically disadvantaged county, the nom-
ination package may include a request for adjustment to the minimum 
local funding match requirement. For those projects in which the com-
mission is authorized by law to provide state cost participation, the 
department may adjust the amount required by Subsection (b) of this 
section. If an adjustment is granted, the adjustment percentage in ef-
fect for the county at the time the program call is initiated will be used. 
The county must remain eligible for the adjustment until the date the 
project sponsor enters into the local agreement. 

(d) A complete nomination package must be received by the 
department not later than the specified deadline published in the Texas 
Register. A nomination package that fails to include any of the items 
specified in this section or the respective program call is considered to 
be incomplete and will not be considered for funding. The department 
may request supplemental information as needed to conduct project 
screening and evaluation. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 12, 2022. 
TRD-202202629 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 463-3164 

CHAPTER 31. PUBLIC TRANSPORTATION 
SUBCHAPTER C. FEDERAL PROGRAMS 
43 TAC §31.36 

The Texas Department of Transportation (department) proposes 
amendments to §31.36, concerning the Section 5311 Grant Pro-
gram. 
EXPLANATION OF PROPOSED AMENDMENTS 

Amendments to §31.36, Section 5311 Grant Program, address 
an increase in Section 5311 Grant Program funding at the federal 
level from the Infrastructure Investment and Jobs Act, address 
census impacts on funding allocations, and provide flexibility in 
distributing federal emergency relief funding. 
Amendments throughout §31.36 revise references to subsection 
and other division designations to accurately reflect the changes 
of designations made by this rulemaking. 
Section 31.36(e) is amended to specify that eligible §5311 pro-
gram expenses are those found in FTA Circular 9040.1G, or 
its successor, and to delete references to individual eligible ex-
pense categories. 
The amendments delete existing subsection (f) and redesignate 
subsection (g) as subsection (f). Amendments to redesignated 
subsection (f) establish the process for the department to allo-
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cate funds after the receipt of annual §5311 program apportion-
ment totals. New §31.36(f)(1) provides that the department may 
use up to 10 percent of the annual federal apportionment to de-
fray administrative expenses. 
The amendments delete current §31.36(f)(2), removing the need 
and performance allocation and funding stability provisions. 
The amendments redesignate current §31.36(f)(1) as 
§31.36(f)(2), and delete subparagraph (C) of that paragraph, 
which requires the department to consult with other state agen-
cies regarding intercity bus regulation and service adequacy. 
Amendments to existing subparagraph (D) of paragraph (2) 
clarify that the governor or the governor's authorized designee 
may certify the adequacy of intercity bus service and redesig-
nate subparagraph (D) as subparagraph (C). 
Section 31.36(f)(3) is amended to provide that up to 10 percent 
of §5311 program funds may be used for discretionary allocation 
at any time during the fiscal year on a pro rata basis, competi-
tively, a combination of both, or as a one-time award. The para-
graph clarifies that funds may be used to address rural transit dis-
trict service and capital development needs, changes in transit 
district boundaries, unforeseen funding anomalies, emergency 
services response and recovery needs, changes in economic 
conditions or availability of assets significantly impacting current 
year operational expenses, or other needs as determined by the 
commission. 
New §31.36(f)(4) describes how the balance of annual §5311 
federal apportionment and any program funds that were avail-
able for award in the previous fiscal year will be allocated to ru-
ral transit districts. Section 31.36(f)(4)(A) adds a baseline allo-
cation for subrecipients to receive an amount equal to that re-
ceived in federal Fiscal Year 2021 and clarifies the baseline al-
location will not be reduced by a performance adjustment. Sec-
tion 31.36(f)(4)(B) adds a subrecipient growth allocation based 
on proportional share using population of the district, land area 
of the district, total vehicle miles in the district, and low-income 
individuals residing in the district. Section 31.36(f)(4)(C) speci-
fies how the population of a district is determined. 
New §31.36(f)(5) provides an adjustment of the total allocation 
for a rural transit district for the performance measures of rider-
ship and operating cost per vehicle hour. For each performance 
measure not achieved, a rural transit district's total allocation will 
be reduced by 5 percent but will not fall below the baseline al-
location. A rural transit district that achieves both performance 
measures will receive an additional allocation amount. The di-
rector may waive the application of the performance adjustment 
in any year, based on unique conditions that negatively impact 
the performance of the district or a group of districts. 
Current §31.36(f)(4) is deleted, removing the total vehicle mile 
allocation. 
Current §31.36(f)(5) is amended to clarify that population and 
land area factors are used to negotiate an appropriate census 
adjustment and is redesignated as §31.36(f)(6). 
Current §31.36(f)(6) is redesignated as §31.36(f)(7). 
New §31.36(f)(8) provides that the department will review the ef-
fects of the changes made by this rulemaking on the allocation of 
§5311 program funds to determine if adjustments are necessary 
for allocations made beginning with FY 2028. 
Current §31.36(h) and (i) are redesignated as §31.36(g) and (h), 
respectively. Redesignated §31.36(h) deletes the requirement 

that an intercity bus program request for proposals must be is-
sued annually. 
New §31.36(i) allows the department to distribute federal emer-
gency relief funds apportioned to the department through the 
§5311 program in a manner consistent with relief funding objec-
tives. 
FISCAL NOTE 

Stephen Stewart, Chief Financial Officer, has determined, in ac-
cordance with Government Code, §2001.024(a)(4), that as a re-
sult of enforcing or administering the rules for each of the first 
five years in which the proposed rules are in effect, there will be 
no fiscal implications for state or local governments as a result 
of enforcing or administering the rules. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

Eric Gleason, Director, Public Transportation Division, has deter-
mined that there will be no significant impact on local economies 
or overall employment as a result of enforcing or administering 
the proposed rules and therefore, a local employment impact 
statement is not required under Government Code, §2001.022. 
PUBLIC BENEFIT 

Eric Gleason, Director, Public Transportation Division, has deter-
mined, as required by Government Code, §2001.024(a)(5), that 
for each year of the first five years in which the proposed rules 
are in effect, the public benefit anticipated as a result of enforc-
ing or administering the rules will be increased statewide access 
to public transportation funds for rural transit districts. 
COSTS ON REGULATED PERSONS 

Eric Gleason, Director, Public Transportation Division, has also 
determined, as required by Government Code, §2001.024(a)(5), 
that for each year of that period there are no anticipated eco-
nomic costs for persons, including a state agency, special dis-
trict, or local government, required to comply with the proposed 
rules and therefore, Government Code, §2001.0045, does not 
apply to this rulemaking. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS 

There will be no adverse economic effect on small businesses, 
micro-businesses, or rural communities, as defined by Gov-
ernment Code, §2006.001, and therefore, an economic impact 
statement and regulatory flexibility analysis are not required 
under Government Code, §2006.002. 
GOVERNMENT GROWTH IMPACT STATEMENT 

Eric Gleason, Director, Public Transportation Division, has con-
sidered the requirements of Government Code, §2001.0221 and 
anticipates that the proposed rules will have no effect on govern-
ment growth. He expects that during the first five years that the 
rule would be in effect: 
(1) it would not create or eliminate a government program; 
(2) its implementation would not require the creation of new em-
ployee positions or the elimination of existing employee posi-
tions; 
(3) its implementation would not require an increase or decrease 
in future legislative appropriations to the agency; 
(4) it would not require an increase or decrease in fees paid to 
the agency; 

PROPOSED RULES July 29, 2022 47 TexReg 4495 



(5) it would not create a new regulation; 
(6) it would not expand, limit, or repeal an existing regulation; 
(7) it would not increase or decrease the number of individuals 
subject to its applicability; and 

(8) it would not positively or adversely affect this state's economy. 
TAKINGS IMPACT ASSESSMENT 

Eric Gleason, Director, Public Transportation Division, has deter-
mined that a written takings impact assessment is not required 
under Government Code, §2007.043. 
PUBLIC HEARING 

Pursuant to the Administrative Procedure Act, Government 
Code, Chapter 2001, the Texas Department of Transportation 
will conduct a public hearing to receive comments concerning 
the proposed rules. The public hearing will be held at 10:30 
a.m. on August 12, 2022, in the Ric Williamson Hearing Room, 
First Floor, Dewitt C. Greer State Highway Building, 125 East 
11th Street, Austin, Texas and will be conducted in accordance 
with the procedures specified in 43 TAC §1.5. Those desiring to 
make comments or presentations may register starting at 10:00 
a.m. Any interested persons may appear and offer comments, 
either orally or in writing; however, questioning of those making 
presentations will be reserved exclusively to the presiding officer 
as may be necessary to ensure a complete record. While any 
person with pertinent comments will be granted an opportunity 
to present them during the course of the hearing, the presiding 
officer reserves the right to restrict testimony in terms of time 
and repetitive content. Organizations, associations, or groups 
are encouraged to present their commonly held views and 
identical or similar comments through a representative member 
when possible. Comments on the proposed text should include 
appropriate citations to sections, subsections, paragraphs, 
etc. for proper reference. Any suggestions or requests for 
alternative language or other revisions to the proposed text 
should be submitted in written form. Presentations must remain 
pertinent to the issues being discussed. A person may not 
assign a portion of his or her time to another speaker. Persons 
with disabilities who plan to attend this meeting and who may 
need auxiliary aids or services such as interpreters for persons 
who are deaf or hearing impaired, readers, large print or Braille, 
are requested to contact the General Counsel Division, 125 
East 11th Street, Austin, Texas 78701-2483, (512) 463-8630 at 
least five working days before the date of the hearing so that 
appropriate services can be provided. 
SUBMITTAL OF COMMENTS 

Written comments on the amendments to §31.36, may be sub-
mitted to Rule Comments, General Counsel Division, Texas De-
partment of Transportation, 125 East 11th Street, Austin, Texas 
78701-2483 or to RuleComments@txdot.gov with the subject 
line "Public Transportation Rules." The deadline for receipt of 
comments is 5:00 p.m. on August 29, 2022. In accordance 
with Transportation Code, §201.811(a)(5), a person who submits 
comments must disclose, in writing with the comments, whether 
the person does business with the department, may benefit mon-
etarily from the proposed amendments, or is an employee of the 
department. 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commis-
sion (commission) with the authority to establish rules for the 

conduct of the work of the department, and more specifically, 
Transportation Code, §456.022, which requires the commission 
to adopt rules establishing a formula allocating funds among 
eligible public transportation providers. 
CROSS REFERENCE TO STATUTES IMPLEMENTED BY 
THIS RULEMAKING 

49 U.S.C. §5311 and Transportation Code, Chapters 455 and 
456. 
§31.36. Section 5311 Grant Program. 

(a) Purpose. Section 5311, Federal Transit Act (49 U.S.C. 
§5311), authorizes the Secretary of the U.S. DOT to make grants for 
public transportation projects in rural areas. The department has been 
designated by the governor to administer the §5311 program. 

(b) Goal and objectives. The department's goal in administer-
ing the §5311 program is to promote the availability of cost-effective, 
efficient, and coordinated passenger transportation services to the gen-
eral public in rural areas using the most efficient combination of finan-
cial and other resources. To achieve this goal, the objectives of the 
department are to: 

(1) promote the development and maintenance of a net-
work of general public transportation services, including intercity ser-
vices, in rural areas throughout the state, in partnership with local offi-
cials; 

(2) fully integrate the §5311 program with other federal, 
state, and local resources that are designed to serve rural populations; 

(3) improve the efficiency, effectiveness, and safety of 
§5311 systems through the provision of technical assistance; 

(4) include private sector operators in the overall plan to 
provide public transportation services; and 

(5) minimize negative impacts from changes in public 
transportation district boundaries. 

(c) Department role. The department acts as the designated 
recipient for all §5311 funds apportioned to the state and has an over-
sight responsibility for all rural transit services within the state. The de-
partment, however, recognizes the subrecipients as partners who shall 
retain control of daily operations. As the administering agency, the de-
partment will: 

(1) develop application materials and disseminate informa-
tion to prospective applicants and other interested parties; 

(2) allocate the available program funds in a fair and eq-
uitable manner as described in subsection (f) [(g)] of this section (the 
department will not provide §5311 funds to more than one transit sys-
tem in a geographical area); 

(3) develop evaluation criteria and select projects for fund-
ing; 

(4) prepare the state's annual program of projects and fund-
ing application and submit that material to the FTA for approval; 

(5) negotiate and execute contracts with local §5311 sub-
recipients; 

(6) prepare requests for federal reimbursement, and 
process payment requests from §5311 subrecipients; 

(7) monitor and evaluate the progress of ongoing trans-
portation operations, including compliance with federal regulations; 
and 
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(8) provide technical assistance to §5311 subrecipients to 
aid them in improving transit services. 

(d) Eligible subrecipients. State agencies, local public enti-
ties, private nonprofit organizations, Native American tribes and orga-
nizations, and operators of public transportation services are eligible to 
receive §5311 funds through the department. Private for-profit oper-
ators of public transportation services may participate in the program 
through contracts with eligible subrecipients. An entity must be a rural 
transit district to receive §5311 funds except that private for-profit op-
erators of public transportation services and entities that are not rural 
transit districts are eligible to receive §5311 funds through the depart-
ment under the intercity bus program, as set forth in subsections (f)(2) 
[(g)(1)] and (h) [(i)] of this section. 

(e) Eligible expenses [assistance categories]. The department 
will follow FTA Circular 9040.1G, or its latest version, to determine el-
igible §5311 program expenses. [The following categories of expenses 
are eligible for federal reimbursement under the §5311 program.] 

[(1) State administrative expenses. The department may 
use up to 10 percent of the annual federal apportionment to defray its 
expenses incurred for the administration of the §531l program. These 
funds may also be used to provide technical assistance to subrecipients. 
Technical assistance may include project planning, program develop-
ment, management development, coordination of public transportation 
projects, and related research. Projects are solicited from subrecipients 
and other interested parties. State administrative and technical assis-
tance expenses do not require a non-federal match.] 

[(2) Capital expenses.] 

[(A) Eligible items include:] 

[(i) buses;] 

[(ii) vans or smaller accessible vehicles;] 

[(iii) radios and communications equipment;] 

[(iv) passenger shelters, bus stop signs, and similar 
passenger amenities;] 

[(v) wheelchair lifts and restraints;] 

[(vi) vehicle rehabilitation, remanufacture, or over-
haul;] 

[(vii) preventive maintenance, including all mainte-
nance costs;] 

[(viii) extended warranties that do not exceed the in-
dustry standard;] 

[(ix) the public transportation portion of ferry boats 
and terminals;] 

[(x) operational support such as computer hardware 
or software;] 

[(xi) installation costs and vehicle procurement, 
testing, inspection, and acceptance costs;] 

[(xii) construction or rehabilitation of transit facili-
ties, including design, engineering, and land acquisition;] 

[(xiii) facilities to provide access for bicycles to 
transit facilities and equipment for transporting bicycles on transit 
vehicles;] 

[(xiv) the lease of equipment or facilities, provided 
that the local subrecipient, with the concurrence of the department, de-
termines that a lease is more cost effective than the purchase of equip-
ment or facilities after considering management efficiency, availability 

of equipment, staffing capabilities and guidelines on capital leases as 
contained in 49 C.F.R. Part 639;] 

contract;] 
[(xv) the capital portions of costs for service under 

[(xvi) joint development projects (FTA Circular 
9300.1B,         
ment projects);] 

[(xvii) the introduction of new technology, through 
innovative and improved products, into mass transportation;] 

[(xviii) transit-related intelligent transportation sys-
tems;] 

[(xix) the provision of ADA paratransit service, 
which shall not exceed 10 percent of the state's annual apportionment 
of §5311 funds and shall be used only by subrecipients that are in 
compliance with ADA requirements for both fixed route and demand 
responsive service;] 

[(xx) mobility management consisting of short-
range planning, management activities and projects for improving 
coordination among public transportation, and other transportation 
service providers carried out through an agreement entered into with 
a person, including a governmental authority, but excluding operating 
expenses; and] 

[(xxi) crime prevention and security.] 

[(B) The capital cost of contracting includes deprecia-
tion, interest on facilities and equipment, and those allowable capital 
costs that would otherwise be incurred directly, including maintenance. 
No capital assets (vehicle, equipment, or facility) that have any remain-
ing federal interest in them and no items purchased with state or local 
government funds may be capitalized under the grant agreement.] 

[(C) For reimbursement: ] 

[(i) federal funds may be used to reimburse up to 80 
percent of eligible capital expenditures;] 

[(ii) the federal share may increase up to 85 percent 
of the net project cost for a project that involves acquiring vehicles for 
the purpose of complying with the Americans with Disabilities Act or 
the Clean Air Act;] 

[(iii) the federal share may increase to up to 90 per-
cent for bicycle equipment or facilities projects or for incremental costs 
related to compliance with the Clean Air Act or with the Americans 
with Disabilities Act of 1990; and] 

[(iv) the federal share may also increase in accor-
dance with 23 U.S.C. §120(b)(2) as determined by FTA regarding the 
area of nontaxable Native American lands, individual and tribal, public 
domain lands (reserved and unreserved), national forest, and national 
parks and monuments, with eligibility standards for the higher federal 
share being defined in FTA Circular 9040.1G, or its latest version.] 

[(3) Project administrative expenses. Costs not directly 
tied, but essential, to the operations of passenger transportation 
systems may be reimbursed at up to 80 percent with federal funds. 
The federal share may also increase in accordance with 23 U.S.C. 
§120(b)(2) as determined by FTA regarding the area of nontaxable 
Native American lands, individual and tribal, public domain lands 
(reserved and unreserved), national forest, and national parks and 
monuments. Eligibility standards for the higher federal share are 
defined in FTA Circular 9040.1G, or its latest version.] 

[(4) Operating expenses. Costs directly tied to systems op-
erations, such as costs for fuel, oil, and replacement parts, and driver, 

or its latest version, provides guidelines for joint develop-
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mechanic, and dispatcher salaries, may be reimbursed at 50 percent 
of net operating costs. The federal share may also increase in accor-
dance with 23 U.S.C. §120(b)(2) as determined by FTA regarding the 
area of nontaxable Native American lands, individual and tribal, public 
domain lands (reserved and unreserved), national forest, and national 
parks and monuments. Eligibility standards for the higher federal share 
are defined in FTA Circular 9040.1G, or its latest version. The local 
subrecipient must provide a match, either in cash or with in-kind do-
nations.] 

[(5) Planning expenses may be reimbursed at up to 80 per-
cent with federal funds. FTA Circular 8100.1C or its latest version has 
a complete list of eligible activities, which include:] 

[(A) studies relating to management, planning, opera-
tions, capital requirements, and economic feasibility;] 

[(B) evaluation of previous planning projects;] 

[(C) work elements and related activities preliminary to 
and in preparation for constructing, acquiring, or improving the opera-
tions of facilities and equipment;] 

[(D) safety, security, and emergency transportation and 
evacuation planning; and] 

[(E) coordinated public transit-human service trans-
portation planning.] 

[(f) Local share requirements.] 

[(1) FTA program funds cannot be used as the local share 
required for §5311 grants.] 

[(2) Cash from local or state programs, donations, or unre-
stricted federal funds is allowed.] 

[(3) In-kind contributions, volunteer services, and dona-
tions are eligible as local share if the value is documented.] 

[(4) For an intercity bus project that includes both feeder 
service and an unsubsidized segment of intercity bus service to which 
the feeder service connects, in-kind match may be derived from the 
costs of a private operator for the unsubsidized segment of intercity 
bus services for the operating costs of connecting rural intercity bus 
feeder services. The private operator must agree in writing to the use 
of the costs of the unsubsidized segment of intercity bus services as 
in-kind match.] 

[(5) Subrecipients may request transportation development 
credits be used for all or part of the local match.] 

(f) [(g)] Allocation of funds. As part of its administration of 
the §5311 program, the department is charged with ensuring that there 
is a fair and equitable distribution of funds within the state (FTA Cir-
cular 9040.1G or its latest version). After receipt of annual §5311 pro-
gram apportionment totals [subtracting funds for state administrative 
expenses in accordance with subsection (e)(1) of this section], the de-
partment will allocate §5311 funds [to local subrecipients] in the fol-
lowing manner and order. 

(1) State Administration. The department will use not 
more than 10 percent of the annual federal apportionment to defray its 
expenses incurred for the administration of the §5311 program. 

(2) [(1)] Intercity bus allocation. Unless the chief execu-
tive officer of the state or the executive officer's authorized designee 
certifies to the Secretary of the U.S. DOT that the intercity bus service 
needs of the state are being adequately met, the department will allo-
cate not less than 15 percent of the annual §5311 federal apportionment 
for the development and support of intercity bus transportation facili-
ties and services providing access and connections to rural areas. If it is 

determined that all or a portion of the set-aside monies is not required 
for intercity bus service, those funds will be applied to the formula ap-
portionment process described in paragraph (4) [(2)] of this subsection. 
Procedures for determining if a certification of adequacy is warranted 
are as follows. 

(A) The department will review all data on intercity bus 
service availability, including outstanding requests from intercity op-
erators and rural transit districts, and levels of service. 

(B) The department will consult with affected intercity 
bus service providers and rural transit districts. 

[(C) The department will consult with other state agen-
cies that have jurisdiction with respect to intercity bus regulation and 
seek their recommendations as to the adequacy of current service.] 

(C) [(D)] Based on the findings of subparagraphs (A) 
and (B) [(A), and (B), and (C)] of this paragraph, the commission, the 
governor [chief executive officer of the state] or the governor's [chief 
executive officer's] authorized designee may certify to the adequacy of 
intercity bus service. 

[(2) Need and performance allocation. Excluding the 
amounts allocated under paragraph (1) of this subsection, the balance 
of the annual §5311 federal apportionment, plus the remaining balance 
of previous §5311 federal apportionments, not to exceed $20,104,352, 
will be allocated to transit providers as described in subparagraphs (A) 
and (B) of this paragraph.] 

[(A) The need based allocation is 65 percent giving 
consideration to population weighted at 75 percent and on land area 
weighted at 25 percent by using the latest census data available from, 
and as defined by, the U.S. Census Bureau for each rural area relative 
to the sum of all rural areas.] 

[(B) The performance based allocation is 35 percent. 
The subrecipient is eligible for funding under this subparagraph if it 
is in good standing with the department and has no deficiencies and 
no findings of noncompliance. The commission will award the fund-
ing by giving equal consideration to local funds per operating expense, 
ridership per vehicle revenue mile, and vehicle revenue miles per oper-
ating expense. These criteria may be calculated using the subrecipient's 
annual audit for the previously completed fiscal year, data from other 
sources, or from the department's records.] 

[(C) Funding stability.] 

[(i) Subject to the available apportionment, no 
award to a transit district under this paragraph will be less than 90 
percent of the award to that transit district for the previous fiscal year. 
All allocations under subparagraphs (A) and (B) of this paragraph are 
subject to revision to comply with this standard.] 

[(ii) If a rural transit district experiences a negative 
impact in its performance factor calculations due to the acquisition or 
loss of service area, a natural disaster, such as wind, fire, or flood, or 
unforeseen anomaly, the department may mitigate that impact with an 
alternate calculation addressing the specific situation. This calculation 
may be repeated in subsequent years at the discretion of the depart-
ment.] 

(3) Discretionary allocation. After the allocation of funds 
under paragraphs (1) and (2) of this subsection, up to 10 percent of the 
remaining funds will be available to the commission for award at any 
time during the fiscal year on a pro rata basis, competitively, a combi-
nation of both pro rata basis and competitively, or as a one-time award. 
Funds may be used to address rural transit district service and capital 
development needs, changes in transit district boundaries, unforeseen 
funding anomalies, emergency services response and recovery needs, 
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changes in economic conditions or availability of assets significantly 
impacting current year operational expenses, or other needs as deter-
mined by the commission. [If the amount of the §5311 federal appor-
tionments exceeds the maximum amount that may be allocated under 
paragraph (2) of this subsection, a part of that excess, not to exceed 10 
percent of the amount computed by subtracting, from the annual §5311 
federal apportionment, the funds for state administrative expenses un-
der subsection (e)(1) of this section and funds allocated for intercity 
bus transportation under paragraph (1) of this subsection, will be avail-
able to the commission for award at any time during the fiscal year on a 
pro rata basis, competitively, a combination of both pro rata and com-
petitive, or as a one-time award to address changes in transit district 
boundaries. Consideration for the award of these additional funds may 
include, but is not limited to, coordination and technical support activ-
ities, compensation for unforeseen funding anomalies, assistance with 
eliminating waste and ensuring efficiency, maximum coverage in the 
provision of public transportation services, adjustment for reductions 
in purchasing power, furtherance of the department's goals, and reduc-
tions in air pollution. An award under this subparagraph will not be 
considered for the purpose of applying the funding stability allocation 
process under paragraph (2)(C) of this subsection in succeeding fiscal 
years.] 

(4) Rural Transit District Total Allocation. Excluding the 
amounts allocated under paragraphs (1), (2), and (3) of this subsection, 
the commission will allocate to rural transit districts in accordance with 
this paragraph the balance of the annual §5311 federal apportionment 
and any program funds that were available for award in the previous 
fiscal year under paragraph (3) of this subsection but not awarded. 

(A) Subrecipients will receive a baseline allocation. 
The amount of a subrecipient's baseline allocation is the amount of 
§5311 funds that the subrecipient received for federal Fiscal Year 
2021 and will not be reduced by the performance adjustment under 
paragraph (5) of this subsection. 

(B) Each rural transit district will receive a subrecipient 
growth allocation amount based on proportional share using the follow-
ing criteria: 

(i) population of the district - 50 percent; 

(ii) land area of the district - 25 percent; 

and 
(iii) total vehicle miles in the district - 15 percent; 

(iv) number of low-income individuals residing in 
the district - 10 percent. 

(C) For the purposes of subparagraph (B)(i) of this para-
graph, population is determined using the most recent federal decen-
nial census except that beginning September 1, 2027, the director may 
choose to use population information from the Texas Demographic 
Center for periods between the publication of federal decennial cen-
sus information. 

[(4) Total vehicle mile allocation. Any amount of the an-
nual §5311 federal apportionment that is not otherwise allocated under 
this subsection will be allocated to rural areas, with the amount allo-
cated to a rural area based on the proportion of total vehicle miles for 
that rural area to the total of total vehicle miles for all rural areas.] 

(5) Performance Adjustment. The total allocation com-
puted for a rural transit district under paragraph (4) of this subsection 
is subject to adjustment for performance in accordance with this 
paragraph, except as provided by subparagraph (A) of this paragraph. 

(A) The performance measures used for performance 
adjustments under this paragraph are: 

(i) the rural transit district's ridership increasing by 
two percent or more; and 

(ii) the district's operating costs per total vehicle 
hours not exceeding the annual average of those costs for the district, 
plus one standard deviation, computed over a 10-year period but 
excluding any year in which a federal major disaster declaration was 
applicable to the district. 

(B) For each performance measure not achieved, a rural 
transit district's total allocation will be reduced by five percent. 

(C) A rural transit district that achieves both per-
formance measures will receive an additional allocation amount 
computed by dividing the total amount of reductions for all under 
subparagraph (B) of this paragraph by the total number of rural transit 
districts that achieve both performance measures. 

(D) The director, in any year, may waive the application 
of the performance adjustment under this paragraph to a rural transit 
district or a group of rural transit districts based on unique conditions 
that negatively affect the performance of the district or group, including 
natural disaster, pandemic, or another event that specifically affects the 
service level of the district or group. 

(6) [(5)] Census Adjustment [Adjustments to allocation]. 

(A) If part of a transit district's service area is changed 
due to declaration by the United States Census Bureau or the service 
area is otherwise altered, the department and that subrecipient shall ne-
gotiate an appropriate adjustment in the funding year or any subsequent 
year, using population and land area factors. [as appropriate. This ne-
gotiated adjustment is not subject to the minimum and maximum stan-
dards set forth in paragraph (2)(C) of this subsection.] 

(B) If a previously designated urbanized area is de-
clared rural by the United States Census Bureau, a public transportation 
subrecipient serving that area must apply for funds in accordance with 
paragraph (7) [(6)] of this subsection. 

(7) [(6)] Application and contract. Prior to receiving funds 
a subrecipient must complete and comply with all application require-
ments, rules, and regulations applicable to the §5311 program. A com-
pleted application must be submitted, in a form prescribed by the de-
partment, and document the need and demand for general public pas-
senger transportation services. A contract shall be for no less than 12 
months unless authorized by the department. 

(8) Review of Allocation Provisions. Prior to allocating 
§5311 funds for FY 2028, the department will review the allocations 
of §5311 funds for the preceding five fiscal years to determine whether 
paragraphs (1) - (5) of this subsection need to be adjusted for the fair 
and equitable distribution of those funds for FY 2028. 

(g) [(h)] Program of projects. All projects for a fiscal year 
will be identified in accordance with the allocation rules included in 
subsection (f) [(g)] of this section. After commission approval of the 
allocation, these projects will be submitted to the FTA as the annual 
program of projects for the fiscal year. 

(h) [(i)] Intercity bus program solicitations. For funding from 
allocations made under subsection (f)(2) [(g)(1)] of this section, [an an-
nual] request for proposals will be issued for projects complying with 
FTA definitions of intercity bus transportation. To ensure a balanced 
investment in access and connectivity to intercity bus travel, the depart-
ment may establish investment targets among eligible applicant groups 
or project types prior to solicitation of project proposals. 

(i) Federal emergency relief funds. If federal emergency relief 
funds are apportioned to the department through the §5311 program, 
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the commission will distribute those funds in a manner consistent with 
relief funding objectives. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on July 12, 2022. 
TRD-202202630 

Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: August 28, 2022 
For further information, please call: (512) 463-3164 
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