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Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 7. BANKING AND SECURITIES
PART 7. STATE SECURITIES BOARD

CHAPTER 133. FORMS

7 TAC §§133.2 - 133.4, 133.9 - 133.11, 133.14, 133.15, 133.19
-133.23

The Texas State Securities Board adopts the repeal of thirteen
rules, concerning forms adopted by reference. Specifically, the
Board adopts the repeal of §133.2, a form concerning Public
Information Charges--Billing Detail; §133.3, a form concerning
The State Securities Board Adopts by Reference the ADA
Accommodations Request Form; §133.4, a form concerning
Request for Consideration of a Registration Application by
a Military Applicant; §133.9, a form concerning Notice Filing
for Third Party Brokerage Arrangements on Financial Entity
Premises; §133.10, a form concerning Investment Company
Report of Sales; §133.11, a form concerning Sales Report for
Non-continuous Offerings; §133.14, a form concerning Consent
of Independent Accountants; §133.15, a form concerning Texas
Crowdfunding Portal Registration; §133.19, a form concerning
Waiver or Refund Request by a Military Applicant; §133.20, a
form concerning Texas Crowdfunding Portal Registration by
an Authorized Small Business Development Entity; §133.21, a
form concerning Crowdfunding Exemption Notice (SEC Rule
147A Offerings using §139.26); §133.22, a form concerning
Waiver or Refund Request by a Military Spouse for a Renewal
Fee; and §133.23, a form concerning Request for Recognition
of Out-Of-State License or Registration by a Military Spouse,
without changes to the proposed text as published in the Oc-
tober 21, 2022, issue of the Texas Register (47 TexReg 6953).
The repealed rules will not be republished.

The repealed forms have been replaced with new forms being
concurrently adopted that have been updated to standardize and
improve them through nonsubstantive changes.

Thirteen existing forms have been eliminated so they can be re-
placed with improved standardized forms.

No comments were received regarding adoption of the repeals.

The repeals are adopted under the authority of the Texas
Government Code, §4002.151. Section 4002.151 provides the
Board with the authority to adopt rules as necessary to imple-
ment the provisions of the Texas Securities Act, including rules
governing registration statements, applications, notices, and
reports; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements
for different classes. The repeal of rule §133.3 is also adopted
under the authority of the Texas Occupations Code, §54.003,
which provides that agencies shall adopt rules to provide rea-
sonable examination accommodations to examinees diagnosed

as having dyslexia for each licensing examination administered
by the agency. The repeals of rules §§133.4 and 133.19 are
also adopted under the authority of Chapter 55 of the Texas
Occupations Code, which authorizes the agency to adopt rules
for licensure or registration of a person who is a military spouse,
military service member, or military veteran who meets certain
criteria. The repeal of rule §133.20 is also adopted under the
authority of the Texas Government Code, §4003.252(a), which
provides the Board with the authority to adopt rules to regulate
and facilitate online intrastate crowdfunding by authorized small
business development entities. The repeals of rules §§133.22
and 133.23 are also adopted under the authority of the Texas
Occupations Code, §55.0041, which requires a state agency
that issues a license to adopt rules to implement §55.0041
and authorizes a state agency to adopt rules to provide for the
issuance of a license to a military spouse to whom the agency
provides confirmation under subsection (b)(3) of §55.0041.

The repeals affect Chapters 4003 to 4006 of the Texas Govern-
ment Code, particularly the statutes contained in Chapter 4003,
Subchapters A and F; Chapter 4004, Subchapters A-D and F;
Chapter 4005, Subchapter A; and Chapter 4006, Subchapters
A-C and E; as well as Texas Government Code, §4007.105.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 27, 2023.

TRD-202301183

Travis J. lles

Securities Commissioner

State Securities Board

Effective date: April 16, 2023

Proposal publication date: October 21, 2022

For further information, please call: (512) 305-8303
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7 TAC §§133.2 - 133.4,133.9 - 133.11, 133.14, 133.15, 133.19
-133.23

The Texas State Securities Board adopts thirteen rules concern-
ing forms adopted by reference. Specifically, the State Securi-
ties Board adopts new §133.2, a form concerning Public Infor-
mation Charges - Billing Detail; §133.3, a form concerning ADA
Accommodations Request; §133.4, a form concerning Request
for Consideration of a Registration Application by a Military Ap-
plicant; §133.9, a form concerning Notice Filing for Third Party
Brokerage Arrangements on Financial Entity Premises; §133.10,
a form concerning Investment Company Report of Sales in the
State of Texas; §133.11, a form concerning Sales Report for
Non-continuous Offerings; §133.14, a form concerning Consent
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of Independent Accountants; §133.15, a form concerning Texas
Crowdfunding Portal Registration; §133.19, a form concerning
Waiver or Refund Request by a Military Applicant; §133.20, a
form concerning Texas Crowdfunding Portal Registration by an
Authorized Small Business Development Entity; §133.21, a form
concerning Crowdfunding Exemption Notice; §133.22, a form
concerning Waiver or Refund Request by a Military Spouse for
a Renewal Fee; and §133.23, a form concerning Request for
Recognition of Out-Of-State License or Registration by a Mili-
tary Spouse, without changes to the proposed text as published
in the October 21, 2022, issue of the Texas Register (47 TexReg
6954). The new rules will not be republished.

The new sections adopt by reference forms that are updated
to standardize and improve the forms through nonsubstantive
changes. Additionally, the name of Form 133.3 is changed to
more concisely describe the form; the name of Form 133.10 is
changed to add "in the State of Texas" to remind the reporting
party that only sales in Texas need be included in the report;
and the name of Form 133.21 is changed to remove an unnec-
essary parenthetical. Existing forms §§133.2 - 133.4, 133.9 -
133.11, 133.14, 133.15, and 133.19 - 133.23 are being concur-
rently adopted for repeal.

Thirteen forms have been replaced with new, improved, and up-
dated forms.

No comments were received regarding adoption of the new
rules.

The new rules are adopted under the authority of the Texas
Government Code, §4002.151. Section 4002.151 provides the
Board with the authority to adopt rules as necessary to imple-
ment the provisions of the Texas Securities Act, including rules
governing registration statements, applications, notices, and re-
ports; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements
for different classes. New rule §133.3 is also adopted under
the authority of the Texas Occupations Code, §54.003, which
provides that agencies shall adopt rules to provide reasonable
examination accommodations to examinees diagnosed as hav-
ing dyslexia for each licensing examination administered by the
agency. New rules §§133.4 and 133.19 are also adopted un-
der the authority of Chapter 55 of the Texas Occupations Code,
which authorizes the agency to adopt rules for licensure or reg-
istration of a person who is a military spouse, military service
member, or military veteran who meets certain criteria. New rule
§133.20 is also adopted under the authority of the Texas Gov-
ernment Code, §4003.252(a), which provides the Board with the
authority to adopt rules to regulate and facilitate online intrastate
crowdfunding by authorized small business development enti-
ties. New rules §§133.22 and 133.23 are also adopted under
the authority of the Texas Occupations Code, §55.0041, which
requires a state agency that issues a license to adopt rules to im-
plement §55.0041 and authorizes a state agency to adopt rules
to provide for the issuance of a license to a military spouse to
whom the agency provides confirmation under subsection (b)(3)
of §55.0041.

The new rules affect Chapters 4003 to 4006 of the Texas Govern-
ment Code, particularly the statutes contained in Chapter 4003,
Subchapters A and F; Chapter 4004, Subchapters A-D and F;
Chapter 4005, Subchapter A; and Chapter 4006, Subchapters
A-C and E; as well as Texas Government Code, §4007.105.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 27, 2023.
TRD-202301182

Travis J. lles

Securities Commissioner

State Securities Board

Effective date: April 16, 2023

Proposal publication date: October 21, 2022

For further information, please call: (512) 305-8303
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TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER 1.
DISTRIBUTION
DIVISION 2. TRANSMISSION AND
DISTRIBUTION APPLICABLE TO ALL
ELECTRIC UTILITIES

16 TAC §25.219

(Editor's note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is
"cumbersome, expensive, or otherwise inexpedient," the figure
in 16 TAC §25.219(d) is not included in the print version of the
Texas Register. The figure is available in the on-line version of
the April 7, 2023, issue of the Texas Register.)

The Public Utility Commission of Texas (commission) adopts
new 16 Texas Administrative Code (TAC) §25.219, relating to
Terms and Conditions of Access by a Competitive Retailer to the
Delivery System of a Municipally Owned Utility or Electric Co-
operative that Implements Customer Choice After May 1, 2023.
The commission adopts this rule and accompanying tariff with
changes to the proposed text as published in the December 16,
2022, issue of the Texas Register (47 TexReg 8197). The rule
be republished.

TRANSMISSION AND

The adopted rule and accompanying pro-forma tariff set the
terms and conditions of access by a competitive retailer to
the delivery system of a municipally owned utility or electric
cooperative implementing customer choice after May 1, 2023.

The commission received comments on the proposed rule from
Alliance for Retail Markets and the Texas Energy Association
for Marketers (collectively, the REP Coalition), Lubbock Power
and Light (LP&L), South Texas Electric Cooperative (STEC),
STEC and Texas Electric Cooperatives, Inc (STEC and TEC)
and Texas Public Power Association (TPPA).

General Comments
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LP&L expressed support for this rule and tariff. LP&L noted that
the revisions and updates are vital to its entry into the competitive
retail electricity market.

§25.219(a) - Purpose and Application

Proposed subsection (a) defines the purpose and application of
the rule as establishing and governing the non-discriminatory
terms and conditions of access by competitive retailers to the
delivery system of a municipally owned utility or electric cooper-
ative that implements customer choice after May 1, 2023.

LP&L and TPPA noted that while subsection (a) outlines the pur-
pose of the rule, it does not clearly specify the applicability of the
rule. LP&L suggested a second sentence be added to state that
the rule only applies to municipally owned utilities and electric
cooperatives that implement customer choice after May 1, 2023.
Further, LP&L recommended the commission clearly state that
§25.215, relating to Terms and Conditions of Access by a Com-
petitive Retailer to the Delivery System of a Municipally Owned
Utility or Electric Cooperative that has Implemented Customer
Choice, does not apply to a municipally owned utility or electric
cooperative covered by §25.219. TPPA and the REP Coalition
agreed.

LP&L also recommended that the meaning of "implements cus-
tomer choice" be defined in the rule as the date on which the
municipally owned utility or electric cooperative opens its market
to retail customers. The REP Coalition agreed with this recom-
mendation.

Commission Response

The commission agrees with LP&L, TPPA, and the REP Coali-
tion and modifies subsection (a) to clarify the application of the
rule. The commission further modifies the rule to clarify that
§25.219 applies to municipally owned utilities and electric co-
operatives that implement, or are preparing to implement, cus-
tomer choice after May 1, 2023 and that these entities are not
required to comply with §25.215. The addition of "or are prepar-
ing to implement" is necessary, because subsection (c) of the
rule requires the entity in question to file its tariff with the com-
mission before it implements customer choice.

The commission agrees with the recommendation of LP&L and
the REP Coalition to clarify in the rule that the date a munici-
pally owned utility or electric cooperative opens its territory to re-
tail competition is the date it implements customer choice. The
commission modifies the rule accordingly.

§25.219(c) - Access Tariff

Proposed subsection (c) sets forth the requirements that "each”
municipally owned utility or electric cooperative must follow in
order to file its access tariff with the commission. These require-
ments include the municipality owned utility or electric coopera-
tive using its own name in lieu of "[Utility]".

The REP Coalition recommended that the term "Utility" in sub-
section (c) be changed to "Company" to help prevent confusion
with how utility is defined in PURA §11.004. Specifically, the
PURA definition of utility does not include municipally owned util-
ities and electric cooperatives.

Commission Response

The commission declines to replace "Utility" with "Company" as
suggested by the REP Coalition. "[Utility]" is used throughout the
tariff as a placeholder for the municipally owned utility or electric

cooperative to insert its own name into the tariff in the appro-
priate locations. The commission disagrees that the use of the
term "Utility" in subsection (c) will be confused with the use of
the term in PURA §11.004, because the term is only used in the
rule to describe the requirement that the municipally owned util-
ity or electric cooperative substitute its own name for that term in
the tariff. The rule explicitly applies to municipally owned utilities
and electric cooperatives, and a single use of "Utility" to prop-
erly reference the tariff terminology does not undercut the clear
and direct language of the rule. Moreover, the commission does
not agree that the recommended term "Company" would be an
improvement. Companies are commonly understood to refer to
commercial entities, so referring to municipally owned utilities
and electric cooperatives as companies may also result in mis-
understandings of the rule.

TPPA commented that proposed subsection (c) is unclear. TPPA
argued that the phrase "each" municipally owned utility and elec-
tric cooperative" could be read to require all municipally owned
utilities and electric cooperatives, including those who have not
entered customer choice, to file a tariff. TPPA suggested clarify-
ing that the requirement to file an access tariff applies only to mu-
nicipally owned utilities and electric cooperatives that have cho-
sen to implement customer choice. The REP Coalition agreed
with TPPA that a clarification is required. TPPA and the REP
Coalition offered suggested language.

Commission Response

The commission agrees with TPPA and the REP Coalition that
this subsection should be clarified to ensure the requirement only
applies to municipally owned utilities and electric cooperatives
that have chosen to implement customer choice after May 1,
2023. The commission makes clarifying changes to the rule.

§25.219(d) - Pro-Forma Retail Access Tariff

The REP Coalition proposed that the figure be labeled §25.219
rather than §25.215.

Commission Response

The commission agrees with the REP Coalition and relabels the
figure accordingly.

Access Tariff: Chapter 1, Definitions, Tampering

The proposed access tariff defines tampering as: Any unautho-
rized alteration, manipulation, change, modification, or diversion
of [Utility]'s facilities, including Metering Equipment, that could
adversely affect the integrity of billing data or the [Utility]'s abil-
ity to collect the data needed for billing or settlement. Tampering
includes, but is not limited to, harming or defacing [Utility]'s facili-
ties, physically or electronically disorienting the Meter, attaching
objects to the Meter, inserting objects into the Meter, or other
electrical or mechanical means of altering billing and settlement
data or other electrical or mechanical means of altering Delivery
Service.

STEC recommended that the definition of tampering be modi-
fied to read "including Metering Equipment or other action that
could adversely effect the integrity of billing data..." to expand
the scope of activities included in the definition. The REP Coali-
tion agreed, but recommended the new phrase be placed after
the list of other tampering actions to avoid any potential confu-
sion: "modification, diversion or other action impacting [Utility]'s
facilities...".

Commission Response

ADOPTED RULES April 7, 2023 48 TexReg 1823



The commission declines to expand the definition of "tampering"
as recommended by STEC and the REP Coalition. The pro-
posed definition of tampering has been in use in the investor
owned utility access tariff for years, and commenters do not pro-
vide any grounds for modifying this well-established definition or
examples of actions that should be considered tampering but are
not captured by the definition.

Access Tariff Section 3.1 Applicability

Section 3.1 of the access tariff describes the applicability of the
tariff.

The REP Coalition recommended that section 3.1 include lan-
guage setting forth a performance standard that the municipally
owned utility or electric cooperative use reasonable diligence
to comply with the operational and transactional requirements,
timelines in the tariff, and any related requirements. The REP
Coalition argued that this standard is in the pro forma tariff for in-
vestor-owned utilities and would be appropriate here to ensure
the municipally owned utility or electric cooperative tries with rea-
sonable diligence to abide by the tariff.

STEC and TEC argued that a "reasonable diligence" perfor-
mance standard is both unnecessary and less straightforward
than the statutory performance standard. Under PURA §40.056
and 41.056, municipally owned utilities and electric cooperatives
must provide other retail electric providers with nondiscrimina-
tory terms and conditions of access to distribution facilities for
retail customers. STEC and TEC pointed out that if a munic-
ipally owned utility or electric cooperative fails to comply with
these provisions of PURA, the commission may prohibit the
municipally owned utility or electric cooperative from providing
retail service outside of its certificated retail service area until its
actions are remedied.

Commission Response

The commission agrees with the REP Coalition to add the
reasonable diligence standard from the pro forma tariff for
investor owned utilities to this access tariff. However, the
commission adds this language to section 3.2, which contains
general requirements and is a more appropriate location for this
provision. The commission disagrees with STEC and TEC that
PURA §40.056 and §41.056 provide a more straightforward
performance standard. These statutory provisions provide a
process and remedy for when a municipally owned utility or
electric cooperative engage in anticompetitive behavior. A
reasonable diligence performance standard does not conflict
with these statutory provisions, which will continue to apply to
municipally owned utilities and cooperatives.

Access Tariff Section 3.2, General

Section 3.2 of the access tariff requires a municipally owned util-
ity or electric cooperative to state that it has no ownership interest
in any electric power and energy it delivers.

STEC proposed a change to section 3.2 to require the munici-
pally owned utility or electric cooperative to state that it has no
ownership interest in any electric power or energy supplied by
third-party competitive retailers or delivered to retail customers
that purchase electric energy from third-party competitive retail-
ers. STEC expressed that many municipally owned utilities and
electric cooperatives own generation or have long-term genera-
tion contracts and, therefore, would have an ownership interest
in the electricity each supplies to its own retail customers. STEC
commented that under the proposed tariff many cooperatives
and municipally owned utilities would be precluded from partic-

ipation in the competitive electricity market. The REP Coalition
did not dispute the basis for the request but suggested language
that removed the specification of "third-party" competitive retail-
ers.

Commission Response

The commission agrees with STEC that a municipally owned util-
ity or electric cooperative may own generation to serve its cus-
tomers. Accordingly, the commission modifies the tariff to only
require the municipally owned utility or electric cooperative to
state that it does not have an ownership interest in electric power
and energy it delivers to retail customers that purchase electric
energy from third-party competitive retailers. The commission
disagrees with the REP Coalition's proposed language, which
does not specify "third-party" competitive retailers. A municipally
owned utility or electric cooperative may have an ownership in-
terest in the generation it provides to its own customers. It must
not have an ownership interest in the electricity supplied by third
party retailers.

Access Tariff Section 4.3.B.1 Initiation of Access Where Con-
struction Services are not Required

The REP Coalition pointed out that there should not be brackets
around "utility" in "good utility practice," because this is a specific
industry term that should not be modified.

Commission Response

The commission agrees with the REP Coalition and removes the
brackets accordingly.

Access Tariff Section 4.3.C, Requests for Discretionary Services
Including Construction Services

Section 4.3.C of the access tariff delineates the process for re-
questing discretionary services from a municipally owned utility
or electric cooperative by a retail customer or a competitive re-
tailer that is requesting on behalf of the retail customer.

The REP Coalition proposed a change to section 4.3.C to clar-
ify that the municipally owned utility or electric cooperative must
acknowledge receipt of a competitive retailer's electronic service
request and notify the competitive retailer about service comple-
tion date in the field. LP&L responded that there are differences
in communication depending on whether communications are
made through the competitive retailer, retail customer, or both.
LP&L commented that the REP Coalition's proposed edits would
need to be clarified further to ensure that the communications for
the specific services would be through the process identified by
the applicable municipally owned utility or electric cooperative
and laid out in section 4.3.

Commission Response

The commission agrees that the additional detail suggested by
the REP Coalition would improve the tariff. The commission also
agrees with LP&L that whether discretionary services may be re-
quested by a competitive retailer on behalf of a retail customer
is determined by the municipally owned utility or electric cooper-
ative. The commission modifies the tariff to reflect that a com-
petitive retailer may request discretionary services on behalf of a
retail customer by mutual consent of the competitive retailer and
the municipally owned utility or competitive retailer. The commis-
sion also modifies the tariff to include the additional clarifications
requested by the REP Coalition.

Access Tariff Section 4.3.F, Identification of the Premises and
Selection of Rate Schedules
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Section 4.3.F of the access tariff provides a list of actions a mu-
nicipally owned utility or an electric cooperative must take to es-
tablish, assign, and maintain ESI IDs in accordance with provi-
sions set by applicable legal authorities. The section also re-
quires a municipally owned utility or electric cooperative to se-
lect appropriate rate schedules for the delivery service provided.
The section states that for service to a new retail customer at an
existing premise, the municipally owned utility or electric coop-
erative will bill actual demand of the existing retail customer.

LP&L recommended modifications to section 4.3.F to clarify that
for a new retail customer at an existing premise, the municipally
owned utility or electric cooperative will bill actual demand of the
existing retail customer subject to chapter 5 of its delivery ser-
vice tariff and applicable legal authorities. LP&L explained that
section 4.3.F needs more flexibility to accommodate the various
kinds of demand charges associated with seasonal differences,
demand rachets, etc. that a municipally owned utility or elec-
tric cooperative may charge a new retail customer at an existing
premise. LP&L provided language.

Commission Response

The commission agrees with LP&L that a new retail customer
at an existing premise may have different demand patterns than
the existing customer at that premise. The commission modifies
the language in this section to provide flexibility to the municipally
owned utility or electric cooperative to bill new customers at an
existing premise appropriately while their demand is established.

New Proposed Access Tariff Section 4.3.L, Critical Care and Crit-
ical Load Customer Designation

The REP Coalition pointed out that the proposed tariff does not
address critical care or critical load customers. The REP Coali-
tion noted that PURA §17.005(f), for municipally owned utilities,
and 17.006(f), for electric cooperatives, contemplate that these
entities will have critical care residential customers, critical load
industrial customers, and other critical load according to com-
mission rules adopted under PURA §38.076. The REP Coali-
tion commented that while it is appropriate for details of the pro-
cesses surrounding critical care and critical load designations
to exist in other documents, pro forma tariff should address at a
high level the existence and communication regarding such des-
ignations. The REP Coalition provided language.

Commission Response

The commission agrees that the tariff should address critical care
and critical load customer levels at a high level. However, the
commission's rules to implement PURA §38.076 have not been
fully implemented, so the precise obligations of competitive re-
tailers are not yet fully established. Accordingly, the commission
modifies the tariff to require that the municipally owned utility and
competitive retailer will, by mutual consent, establish procedures
to enable both entities to comply with all requirements estab-
lished in applicable legal authorities related to critical care and
critical load customer designations.

Access Tariff Section 4.4.A.4, Billing Cycle

Section 4.4.A.4 of the access tariff requires invoiced charges to
be based on a cycle of approximately one month, unless other-
wise stated in the municipally owned utility's or electric cooper-
ative's delivery service tariff or in section 4.8.A.3, Out of Cycle
Meter Reads, of this tariff.

The REP Coalition pointed out that the heading of section 4.8.A.3
is incorrectly referenced as Out of Cycle Meter Reads, and that it

should be updated to reflect the accurate heading of the section,
Meter Readings For The Purpose Of A Self-Selected Switch Or
To Verify Accuracy Of Meter Reading.

Commission Response

The commission modifies section 4.4.A.4 of the tariff to correctly
reference the heading of section 4.8.A.3.

Access Tariff Section 4.4.A.5, Remittance

Section 4.4.A.5 of the access tariff contains the requirements
regarding remittance of payment. The heading for the section is
"REMITTANCE."

The REP Coalition suggested changing the heading of section
4.4.A.5 to "REMITTANCE FOR CONSOLIDATED BILLING," be-
cause the requirements of this section only applies when the
municipally owned utility or electric cooperative sends a consol-
idated bill.

Commission Response

The commission agrees with the REP Coalition that section
4.4 A5 only applies when the municipally owned utility or
electric cooperative sends a consolidated bill and changes the
heading accordingly.

Access Tariff Section 4.4.C.1, Calculation and Transmittal of De-
livery Service Invoices by [Utility]

Section 4.4.C.1 of the access tariff delineates the process and re-
quirements for a municipally owned utility or electric cooperative
to calculate and transmit electronic invoices for delivery system
charges to a competitive retailer that chooses to issue a consol-
idated bill.

STEC recommended striking a requirement that, if requested by
the competitive retailer, the municipally owned utility or electric
cooperative provide information on any billing determinants that
were not provided on the electronic invoice. STEC explained
that it is not clear which billing determinants would be invoiced
that are not provided on an electronic invoice in accordance with
Texas SET.

The REP Coalition opposed this recommendation. It argued
that this requirement is important for billing disputes that are ad-
dressed via MarkeTRAK (a dispute resolution tool used in the
ERCOT marketplace). The REP Coalition explained that the ap-
plicable TX SET transaction provides multiple options for what
billing information can be sent to account for the different billing
determinants within various entities' tariffs under different rates
and rate classes. Billing information sent may sometimes not
be accurate for the applicable rate schedule or premise under
the applicable tariff. Thus, a competitive retailer may need to be
able to request more information to address any billing issues
that arise.

Commission Response

The commission declines to modify the tariff to remove the re-
quirement that a municipally owned utility or electric cooperative
provide the competitive retailer with any information on billing
determinants that were not provided on an electronic invoice, if
requested. The commission agrees with the REP Coalition that
in some cases the billing determinants sent on the invoice may
not be accurate for the applicable rate schedule or premise under
the applicable tariff. In these instances, the competitive retailer
may need to request additional information on the billing deter-
minants.
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STEC's proposed redline of this section also removed, without
explanation, a requirement that the start and end dates for the
billing periods match the start and end dates of the meter read-
ing for the premises. The REP Coalition opposed eliminating
this requirement. It argued that MarkeTRAK requires that dates
submitted via the tool reflect the dates of the start and end me-
ter reads. Therefore, the REP Coalition continued, deleting this
requirement from the access tariff would obfuscate MarkeTRAK
requirements.

Commission Response

The commission declines to remove the requirement to have the
start and end dates for the billing period match the meter reading
start and end dates. This requirement is consistent with existing
practice and with how information is submitted via MarkeTRAK.

Access Tariff Section 4.4.C.3, Invoice Corrections

Section 4.4.C.3 lists the circumstances under which a munici-
pally owned utility or electric cooperative must issue invoice cor-
rections and specifies the process that must be followed.

The REP Coalition pointed out that an incomplete sentence that
was intended to be deleted was unintentionally left in the docu-
ment.

Commission Response

The commission agrees with the REP Coalition and deletes the
typographical error.

Access Tariff Section 4.4.D, Remittance of Invoiced Charges

Proposed section 4.4.D of the access tariff states that payments
for all charges except discretionary service charges invoiced to
competitive retailer will be due 35 calendar days following the
municipally owned utility's or electric cooperative's transmittal of
a valid invoice.

The REP Coalition pointed out a conflict in the language that ref-
erenced 35 days in one area and 30 days in another sentence
to refer to the same payment provision. The REP Coalition rec-
ommended correcting the reference to a 30-day requirement be
modified to 35 days, which is consistent with the timeframe for
the equivalent requirement in the access tariff for investor owned
utilities.

Commission Response

The commission agrees with the REP Coalition and corrects the
reference to a 30-day requirement to a 35-day requirement, con-
sistent with the requirement timeframes in the investor owned
utility access tariff.

Access Tariff Section 4.4.D.3, Invoice Disputes

Proposed section 4.4.D.3 of the access tariff sets out the proce-
dures for resolving invoice disputes. Under the proposed tariff,
an invoice following the resolution of a dispute is due within one
business day of the resolution of the dispute.

STEC recommended modifying the deadline for a competitive
retailer to pay a disputed invoice from one business day to three
business days. STEC argued that this will provide the competi-
tive retailer with adequate administrative time to process the in-
voice and issue payment.

Commission Response

The commission agrees that three days is a reasonable amount
of time for the competitive retailer to process and pay the dis-
puted invoice and modifies the tariff accordingly.

Access Tariff Section 4.6.B.2, Default of [Utility] Related to Fail-
ure to Provide Meter Reading Data

Proposed section 4.6.B.2 of the access tariff provides that a com-
petitive retailer may pursue remedies for failure of a municipally
owned utility or electric cooperative to provide meter reading
data.

The REP Coalition noted that either the competitive retailer or the
municipally owned utility or electric cooperative could discover a
failure of meter reading data and recommended that the tariff
reflect both scenarios. The REP Coalition also stated that the
time period to cure the delinquency must run from the date the
municipally owned utility or electric cooperative discovers such
failure.

LP&L opined that the competitive retailer is in the best position
to discover a failure in meter reading data. LP&L further com-
mented that if the municipally owned utility or electric coopera-
tive did find an error, it could lead to uncertainty about the par-
ties' rights and timelines related to discovery of missing data and
curing of delinquency. Therefore, LP&L recommended that the
language remain unchanged.

Commission Response

The commission declined to amend section 4.6.B.2 to also con-
sider scenarios where the municipally owned utility or electric
cooperative discovers a failure in meter reading data. The com-
mission agrees with LP&L that this would introduce uncertainty
into the remedy timelines and that competitive retailers are in the
best position to identify missing data.

Access Tariff Section 4.6.C.4, Default Related to De-Certification
of a Competitive Retailer as a Retail Electric Provider or Loss of
Municipal Registration

Proposed section 4.6.C.4 requires a competitive retailer, upon
loss of commission certification as a REP, to abide by 16 TAC
§25.107, relating to Certification of Retail Electric Providers, with
respect to notice and transfer of retail customers to another qual-
ified competitive retailer or the provider of last resort (POLR).

The REP Coalition pointed out that commission practice has
been to allow multiple POLRs to serve for each class and ter-
ritory. The REP Coalition opined that even if the municipally
owned utility or electric cooperative is selecting its own POLR,
the tariff should be clear that one or more entities are permitted
to serve as POLR.

Commission Response

The commission agrees with the REP Coalition that multiple
providers of last resort are permissible and modifies the tariff
accordingly.

Access Tariff Section 4.7, Measurement and Metering of Service

Proposed section 4.7 of the access tariff states that charges for
electric power and energy are calculated using measurements
obtained from metering equipment that is owned, installed, and
read by the municipally owned utility or electric cooperative, by
estimation, or by other methods defined in the entity's delivery
service tariff.

To clarify what constitutes complete Interval Data, the REP
Coalition recommended adding a provision that is included in
the §25.215 version of the access tariff that specifies that the
inclusion of missing interval data does not meet the requirement
to provide complete interval data for a billing period. The REP
Coalition explained that it is necessary that competitive retailers
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receive data for all the intervals to match the Texas Standard
Electronic Transaction (Texas SET) transactions used by the
competitive retail electric market.

Commission Response

The commission agrees with the REP Coalition that missing in-
terval data should not be considered complete interval data and
modifies the tariff accordingly.

Access Tariff Section 4.8.A. Data from Meter Reading

Proposed section 4.8 of the access tariff states that a munici-
pally owned utility or electric cooperative must provide access to
interval data for interval demand recorder customers through a
web-portal or other means in real time if this data is not provided
by ERCOT.

The REP Coalition recommended extending the requirement
that a municipally owned utility or electric cooperative provide
retail customers readings from an interval data recording meter
in real time to any type of meter that records interval data.
LP&L did not object to the proposed changes but recommended
that providing such data in real time should not be mandatory.
LP&L also stated that it hopes to make such data available in
real time but is uncertain if that will be feasible upon its initial
implementation of retail competition.

Commission Response

The commission agrees with the REP Coalition that there are
multiple meter types that record interval data, and that customers
would benefit from having access to this data in real time when
available. The commission also agrees with LP&L that munici-
pally owned utilities and electric cooperatives should not be re-
quired to make this information available for all types of meters
in real time. The commission modifies the tariff to permit mu-
nicipally owned utilities and electric cooperatives to provide in-
terval data in real time to customers "served with a meter that
records interval data." This modified language is still a permis-
sive requirement but is broader than the proposed tariff language
which was limited to interval demand customers.

Appendix A Section |

Appendix A of the tariff is the signed agreement that states
the terms and conditions that govern the relationship between
a competitive retailer and municipally owned utility or electric
cooperative. It contains information about how outages, service
requests, and billing inquiries will be handled, including a re-
quirement that the competitive retailer provide an address the
municipally owned utility or electric cooperative can provide the
competitive retailer with notice for late payments.

STEC recommended modifying the rule to require electronic
mailing addresses instead of physical mailing addresses when
providing notice of late payments to competitive retailers.

Commission Response

The commission modifies the rule to require an electronic mailing
address instead of a physical mailing address for the provision of
notice of late payment to competitive retailers, as recommended
by STEC. This modification will increase the efficiency with which
competitive retailers are made aware of late payments.

Appendix A Proposed New Section Il

The REP Coalition suggested adding a new section Il under
Appendix A, designation of entity performing billing, that would
memorialize the selection of the default billing method. This new

section would require a competitive retailer to perform consoli-
dated billing unless the retail customer affirmatively opts for dual
billing and agrees to pay any associated discretionary charges
as found in Chapter 5 of the tariff. The REP Coalition provided
language.

STEC and TEC argued that the REP Coalition's proposal was
problematic, because it eliminates the option for the municipally
owned utility or electric cooperative to provide consolidated
billing. STEC and TEC stated that setting a default position of
single billing by the competitive retailer runs contrary to PURA
§41.057, which states that an electric cooperative that opts into
competition may continue to bill retail customers. STEC and
TEC stated that the proposal is intended to allow a municipally
owned utility or electric cooperative to insert its own language
to reflect additional billing options. They also opined that the
language is vague and does not accomplish the stated goal of
memorializing the billing procedure selections set out in Chapter
4 of the tariff.

Commission Response

The commission agrees with STEC and TEC that setting a de-
fault position of a single bill from the competitive retailer is con-
trary to the language of PURA §41.057, which grants munici-
pally owned utilities and electric cooperatives the ability to pro-
vide consolidated billing. However, the commission agreed there
is value in memorializing the selection of bill methods in the tar-
iff. The commission adds a new section Il to allow for the des-
ignation of the billing entity for when a retail customer requests
to receive a single consolidated bill and for the designation of a
billing entity for transmission and distribution charges when the
customer does not request a single bill.

Appendix A Section V.

Proposed section V of Appendix A requires a competitive retailer
to warrant that it is certified as a retail electric provider by the
commission.

STEC proposed to remove this requirement from section V, be-
cause municipally owned utilities and electric cooperatives who
have entered retail competition are not required to be certified
as retail electric providers.

LP&L disagreed and argued that the delivery service provider
must be able to confirm that all entities planning to market to re-
tail customers in its area are duly authorized to operate in Texas.
LP&L proposed that a competitive retailer should either be certi-
fied as a retail electric provider by the commission or must be a
municipally owned utility or an electric cooperative that is autho-
rized to conduct business in Texas.

Commission Response

The commission agrees with STEC that a municipally owned util-
ity or electric cooperative that has entered retail competition is
not required to be certified as a retail electric provider. However,
it is appropriate for the tariff to require a competitive retailer to
verify that it is authorized to sell electrical power and energy to
retail customers in Texas. The commission modifies the tariff ac-
cordingly.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this rule,
the commission makes other minor modifications for the purpose
of clarifying its intent.

The new rule is adopted under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.001 (PURA), which provides
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the commission with the general power to regulate and supervise
the business of each public utility within its jurisdiction and to do
anything specifically designated or implied by PURA that is nec-
essary and convenient to the exercise of that power and jurisdic-
tion; PURA §14.002, which provides the commission with the au-
thority to make, adopt, and enforce rules reasonably required in
the exercise of its powers and jurisdiction and specifically; PURA
§32.101, which requires an electric utility to file its tariff with each
regulatory authority; PURA §38.001, which requires an electric
utility to furnish service, instrumentalities, and facilities that are
safe, adequate, efficient, and reasonable; PURA §38.002, which
grants the commission the authority, on its own motion or on
complaint and after reasonable notice to adopt just and reason-
able standards, classifications, rules, or practices an electric util-
ity must follow in furnishing a service; PURA §39.107, which
establishes customer choice in a service area; PURA §39.203
which grants the commission the authority to establish reason-
able and comparable terms and conditions for open access on
distribution facilities for all retail electric utilities offering customer
choice; PURA §40.054(c) which grants the commission the au-
thority to establish terms and conditions for access, by other
REPs to the municipally owned utility's distribution facilities for
municipally owned utilities participating in customer choice; and
PURA §41.054(c) which grants the commission the authority to
establish terms and conditions for access, by other retail elec-
tric providers to the electric cooperative's distribution facilities for
electric cooperatives participating in customer choice.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.001, 14.002, 32.101, 38.001, 38.002, 39.107, 39.203,
40.054(c) and 41.054(c).

$25.219. Terms and Conditions of Access by a Competitive Retailer
to the Delivery System of a Municipally Owned Utility or Electric Co-
operative that Implements Customer Choice after May 1, 2023.

(a) Purpose and Application. This section and the pro-forma
access tariff set forth in subsection (c) of this section establish and
govern the non-discriminatory terms and conditions of access by com-
petitive retailers to the delivery system of a municipally owned utility
or electric cooperative that implements customer choice after May 1,
2023. This section applies to a municipally owned utility or electric
cooperative that implements, or is preparing to implement, customer
choice after May 1, 2023. For purposes of this section, the date a mu-
nicipally owned utility or electric cooperative opens its territory to re-
tail competition is the date it implements customer choice. A munic-
ipally owned utility or electric cooperative that implements customer
choice after May 1, 2023 is not required to comply with §25.215 of
this title (relating to Terms and Conditions of Access by a Competi-
tive Retailer to the Delivery System of a Municipally Owned Utility or
Electric Cooperative that has Implemented Customer Choice).

(b) A municipally owned utility or electric cooperative that has
implemented customer choice after May 1, 2023 must provide retail de-
livery service, including delivery service to a retail customer at trans-
mission voltage, to retail customers. Retail delivery service must be
provided in accordance with the rates, terms, and conditions set forth
in the delivery service tariffs promulgated by the municipally owned
utility or electric cooperative.

(c) Access tariff. Not later than the 90th day before the date
a municipally owned utility or electric cooperative to which this rule
applies implements customer choice, the municipally owned utility or
electric cooperative must file with the commission its tariff govern-
ing access by competitive retailers to retail customers connected to the
delivery system of the municipally owned utility or electric coopera-
tive using the pro-forma access tariff in subsection (d) of this section.

A municipally owned utility or an electric cooperative may add to or
modify only Chapters 2 and 5 of the access tariff, reflecting individual
characteristics and rates. Chapters 1, 3, and 4 of the pro-forma access
tariff must be used exactly as written; these Chapters can be changed
only through the rulemaking process. The access tariff, however, must
contain the name of the municipally owned utility or electric coopera-
tive in lieu of "[Utility]".
(d) Pro-Forma Retail Access Tariff. Tariff for Retail Access.

Figure: 16 TAC §25.219(d)

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 23, 2023.

TRD-202301156

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: April 12, 2023

Proposal publication date: December 16, 2022

For further information, please call: (512) 936-7322

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 22. TEXAS STATE BOARD OF
PUBLIC ACCOUNTANCY

CHAPTER 511. ELIGIBILITY
SUBCHAPTER C. EDUCATIONAL
REQUIREMENTS

22 TAC §511.57

The Texas State Board of Public Accountancy adopts an amend-
ment to §511.57, concerning Qualified Accounting Courses,
without changes to the proposed text as published in the Febru-
ary 3, 2023, issue of the Texas Register (48 TexReg 459) and
will not be republished.

To be eligible to take the UCPA exam an applicant must have
completed a minimum number of hours of course work from an
accredited higher education institution. The Board is recognizing
the addition of courses in financial planning as acceptable course
work.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 and §901.655 which
provides the agency with the authority to amend, adopt and re-
peal rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 23, 2023.
TRD-202301153
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J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: April 12, 2023

Proposal publication date: February 3, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §511.58

The Texas State Board of Public Accountancy adopts an amend-
ment to §511.58, concerning Definitions of Related Business
Subjects and Ethics Courses, without changes to the proposed
text as published in the February 3, 2023, issue of the Texas
Register (48 TexReg 461) and will not be republished.

To be eligible to take the UCPA exam an applicant must have
completed a minimum number of hours of course work from an
accredited higher education institution. The Board is specifically
recognizing the addition of acceptable course work to be courses
in information systems and data analytics. Course work in infor-
mation systems and related courses is limited to a maximum of 6
credit semester hours. Course work in data analytics and related
courses is limited to a maximum of 9 credit semester hours.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 and §901.655 which
provides the agency with the authority to amend, adopt and re-
peal rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 23, 2023.

TRD-202301154

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: April 12, 2023

Proposal publication date: February 3, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢

SUBCHAPTER D. CPA EXAMINATION
22 TAC §511.72

The Texas State Board of Public Accountancy adopts an amend-
ment to §511.72, concerning Uniform Examination, without
changes to the proposed text as published in the February 3,
2023, issue of the Texas Register (48 TexReg 463) and will not
be republished.

The rule recognizes that an individual taking the UCPA exam will
be required to pay an examination fee to the National Association
of Boards of Accountancy.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 and §901.655 which
provides the agency with the authority to amend, adopt and re-
peal rules deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 23, 2023.

TRD-202301155

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: April 12, 2023

Proposal publication date: February 3, 2023

For further information, please call: (512) 305-7842

¢ ¢ ¢
TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 307. BEHAVIORAL HEALTH
PROGRAMS

SUBCHAPTER E. CHILDREN'S MENTAL
HEALTH--RESIDENTIAL TREATMENT
CENTER PROJECT

26 TAC §§307.201, 307.203, 307.205, 307.207, 307.209,
307.211, 307.213, 307.215, 307.217, 307.219, 307.221,
307.223

The Texas Health and Human Services Commission (HHSC)
adopts new §307.201, concerning Purpose; §307.203, concern-
ing Application; §307.205, concerning Definitions; §307.207
concerning Eligibility Criteria to Participate in the RTC Project;
§307.209, concerning Referral Process; §307.211, concerning
Interest List Management; §307.213, concerning Assessing Eli-
gibility; §307.215, concerning Notification and Appeal Process;
§307.217, concerning Application Packet; §307.219, concern-
ing Local Mental Health Authority and Local Behavioral Health
Authority Requirements; §307.221, concerning Residential
Treatment Center Contractor Requirements; and §307.223,
concerning Discharge Plan.

Sections 307.205, 307.207, 307.209, 307.211, 307.217,
307.219, and 307.221 are adopted with changes to the proposed
text as published in the December 9, 2022, issue of the Texas
Register (47 TexReg 8093). These rules will be republished.

Sections 307.201, 307.203, 307.213, 307.215, and 307.223 are
adopted without changes to the proposed text as published in
the December 9, 2022, issue of the Texas Register (47 TexReg
8093). These rules will not be republished.

BACKGROUND AND JUSTIFICATION

The new sections are necessary to implement the relinquish-
ment avoidance program in accordance with Texas Family Code
§262.351 and §262.353, which provides beds in residential
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treatment center (RTC) facilities to prevent the relinquishment
of parental conservatorship to the Texas Department of Family
and Protective Services (DFPS) solely to obtain mental health
services for a child with a serious emotional disturbance. The
new rules govern the use of relinquishment prevention beds
through the RTC Project rules and the provision of RTC Project
services necessary to address the interrelated roles and re-
sponsibilities of HHSC, DFPS, local mental health authorities
(LMHAs) and local behavioral health authorities (LBHAs), and
contracted RTCs pursuant to Texas Family Code §262.353 as
adopted by Senate Bill (S.B.) 642, 87th Legislature, Regular
Session, 2021.

COMMENTS
The 31-day comment period ended January 9, 2023.

During this period, HHSC received comments regarding the pro-
posed rules from three commenters, including the Texas Medi-
cal Association, Disability Rights Texas, and the Texas Council
of Community Centers. A summary of comments relating to the
rules and HHSC's responses follow.

Comment: One commenter suggested revising the rules to ex-
pand outpatient services through the program, including increas-
ing the availability of residential treatment facilities, outpatient
step-down services, early intervention, and community-based
wraparound services.

Response: HHSC disagrees and declines to revise the rules in
response to this comment. The expansion of services is outside
the scope of this rule project. HHSC will explore this recommen-
dation with agency leadership and stakeholders.

Comment: One commenter suggested revising the rules to in-
form the public about what treatment options are available to the
child and their family if the RTC Project application and appeal
are unsuccessful and how to access those treatment options.

Response: HHSC disagrees and declines to revise the rules in
response to this comment. Section 307.213(a)(1) of this sub-
chapter cross references 26 TAC §306.163 (relating to Most Ap-
propriate and Available Treatment Options) which requires the
designated LMHA or LBHA to provide the individual and their
family with the most appropriate and available treatment alter-
natives for an individual in need of mental health services.

Comment: One commenter suggested HHSC reference the
requirement under Texas Family Code §264.1261(b-2), as
enacted by S.B. 1896, 87th Legislature, Regular Session, 2021,
that youth must discharge from an outpatient or inpatient mental
health facility no later than 72 hours after the determination that
continuation in the facility is not medically necessary.

Response: HHSC disagrees and declines to revise the rules in
response to this comment. Texas Family Code §264.1261(b-2),
as amended by S.B. 1896, applies to inpatient and outpatient
mental health facilities. While there is not a definition for these
terms for purposes of §264.1261(b-2), definitions under Texas
Health and Safety Code §571.003, set requirements for these
types of facilities. RTCs are not included in these definitions.
Additionally, Texas Family Code §264.1261(b-1) distinguishes
RTCs from mental health facilities. HHSC believes more than
72 hours may be needed to complete discharges from RTCs to
allow adequate time for the RTC to work with families to ensure
appropriate services and supports are available to the family and
child. A parent or legal guardian can pick up a child at any time if
desired, and RTCs must comply with state law allowing parents
or legal guardians to do so.

Comment: One commenter recommended revising
§307.207(a)(3) clarifying that the diagnosis of a serious
emotional disturbance is required from an individual authorized
under Texas state law to make the diagnosis.

Response: HHSC agrees to modify the rule, however, HHSC
has included that the serious emotional disturbance (SED) is
determined by a professional authorized to make the determi-
nation within the scope of their Texas state license, permit, or
other certification, rather than using the term "diagnosis" in the
requirement. An SED is not solely a medical diagnosis, but also
includes identifying functional impairments by non-medical qual-
ified professionals.

Comment: One commenter requested clarification on whether
Youth Empowerment Services Waiver services need to be ex-
hausted to access the RTC Project services in §307.207(b).

Response: HHSC disagrees and declines to revise the rules in
response to this comment. The RTC Project is not limited to the
child's parent or managing conservator exhausting YES Waiver
services. An LAR can request a referral to the RTC Project
if there are no community-based mental health or financial re-
sources available to adequately protect the safety and well-be-
ing of the child or others.

Comment: One commenter recommended revising
§307.209(a)(1) to allow a physician, with the consent of the
child's LAR, to request a referral for RTC Project services
through LMHAs or LBHAs, as this may help reduce the number
of families who may relinquish a child during a hospital stay.

Response: HHSC agrees to modify the rule and has also cho-
sen to amend §307.209(a)(1) to allow any individual supporting
the family to submit a referral with the consent of the LAR. This
broadens who can support the family by making referrals to the
RTC Project.

Comment: One commenter recommended streamlining the
process for all parties in §307.209(e) by requiring the RTC
Project team to notify the LMHA or LBHA and the LAR within
seven business days if a child is determined ineligible for
services.

Response: HHSC declines to revise the rules in response to this
comment. Under §307.209(e), the LMHA or LBHA currently no-
tifies the LAR of the eligibility determination. HHSC believes this
is most appropriate as the LMHA or LBHA is the family's primary
point of contact regarding the RTC Project. This process is con-
sistent with other HHSC mental health program requirements for
LMHAs or LBHAs to serve as the primary point of contact for in-
dividuals seeking services.

Comment: One commenter recommended allocating funding in
§307.213(a) to support an LMHA or LBHA position dedicated to
screening for RTC Project eligibility, continuity of care, discharge
planning, and communication related to eligibility, placement de-
terminations, progress, and denials.

Response: HHSC declines to revise the rules in response to
this comment. The creation of a new LMHA or LBHA position
is outside the scope of this rule project. HHSC will explore this
recommendation with agency leadership and stakeholders.

Comment: One commenter recommended allocating resources
in §307.213(b) to support the RTC Project emergency eligibility
response.

Response: HHSC declines to revise the rules in response to
this comment. The allocation of additional resources requires
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agency review and approval which occurs outside of the rule-
making process, and it is outside the scope of this rule project.
HHSC will explore this recommendation with agency leadership
and stakeholders.

Comment: One commenter recommended streamlining the
process in §307.217(c) by requiring HHSC to notify the LMHA
or LBHA and the child's LAR of the admission to an RTC facility
within two business days.

Response: HHSC declines to revise the rules in response to
this comment. Under §307.217(e), the LMHA or LBHA currently
notifies the LAR of the admission. HHSC believes this is most
appropriate as the LMHA or LBHA is the family's primary point
of contact regarding the RTC Project. This process is consis-
tent with other HHSC mental health program requirements for
LMHAs or LBHAs to serve as the primary point of contact for in-
dividuals seeking services.

Comment: One commenter requested clarification regarding
§307.219(c) on the expectation for families requesting a referral
to the RTC Project who decline any services available under
Level of Care-RTC.

Response: HHSC declines to revise the rules in response to this
comment because the expectations for the families are outlined
in §307.221(g) and in the Family Agreement that is required by
subsection (g).

Comment: One commenter recommended clarification in
§307.219(c) on the method for funding adjunct services pro-
vided by the LMHA or LBHA and not the RTC facility that may
be required if the family does not have insurance coverage.

Response: HHSC declines to revise the rules in response to this
comment. The method of payment for community mental health
services is addressed in 25 TAC Part 1 Chapter 412, Subchapter
C (relating to Charges for Community Services) and addresses
when a family may not have private resources available.

Comment: One commenter recommended including language in
§307.219(c)(5) regarding proper scope-of-licensure authorized
under state law to perform such services and make diagnoses.

Response: HHSC agrees to modify the rule as recommended.
The language under §307.219(c)(5) is amended to provide that
the mental health diagnosis must be determined by a profes-
sional authorized to make the determination within the scope of
their Texas state license, permit, or other certification.

Comment: One commenter recommended clarifying language in
§307.219(c)(11) to reference providers authorized by state law
to prescribe and to refer to "medications" rather than "needed
medications."

Response: HHSC agrees to modify the rule as recommended.
The language under §307.219(c)(11) is amended to reference
providers authorized to prescribe medications under state law.

HHSC made minor editorial changes to §307.205(12) to clar-
ify that the minimum capacity for general residential operations
for RTCs is seven children in accordance with Texas Human
Resources Code, §42.002; to §307.205(16) by adding Texas
before the Government Code citation for consistency; and to
§307.207(b) by changing "LAR" to "parent or managing conser-
vator" and combining information in subsection (b)(1) with sub-
section (b) for clarity and understanding. Subsection (b)(2) was
renumbered to new subsection (c) and the subsequent subsec-
tion was renumbered.

HHSC made editorial changes to §307.209(e); §307.217(c),
§307.217(c)(1), §307.217(c)(4); and §307.217(e) by clar-
ifying that the timeframe begins after notification; and to
§307.217(b)(2) and §307.217(d) by adding two business
day timeframes. HHSC made minor editorial changes to
§307.211(b)(9) clarifying that a child is no longer in need of
RTC project services if there is a request to remove the child's
name from the RTC project interest list; and deleted "after
determined eligible for the RTC Project" in §307.219(c)(5) as it
is unnecessary language.

HHSC made minor grammatical changes to §307.211(b)(2) and
§307.221(b)(3).

STATUTORY AUTHORITY

The new sections are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas
Family Code §262.353(c) which requires HHSC and DFPS to
jointly adopt comprehensive guidance for providers and families
that describes how to access services under the relinquishment
avoidance program.

§307.205. Definitions.

The following words and terms, when used in this subchapter, have the
following meanings:

(1) Business day--Any day except a Saturday, Sunday, or
legal holiday listed in Texas Government Code §662.021.

(2) Case manager--An employee of the local mental health
authority (LMHA) or local behavioral health authority (LBHA) who
provides mental health case management services.

(3) Child--A person under 18 years of age as defined un-
der Texas Human Resources Code §42.002 and not emancipated under
state law.

(4) DFPS--The Texas Department of Family and Protective
Services.

(5) Eligibility assessment--The process an LMHA or an
LBHA uses to gather information from a child and the child's legally
authorized representative to determine if the child meets eligibility cri-
teria for receiving services through the Residential Treatment Center
(RTC) Project.

(6) HHSC--The Texas Health and Human Services Com-
mission, or its designee.

(7) LAR--Legally authorized representative. A person au-
thorized by law to act on behalf of a child regarding a matter described
in this subchapter, and may include a parent, legal guardian, or manag-
ing conservator of a child.

(8) LBHA--Local behavioral health authority. An entity
designated as the local behavioral health authority by HHSC in accor-
dance with Texas Health and Safety Code §533.0356.

(9) LMHA--Local mental health authority. An entity des-
ignated as the local mental health authority by HHSC in accordance
with Texas Health and Safety Code §533.035(a).

(10) LPHA--Licensed practitioner of the healing arts. A
person who is:

(A) a physician;
(B) a physician assistant;

(C) an advanced practice registered nurse;
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(D) alicensed psychologist;

(E) alicensed professional counselor;

(F) alicensed clinical social worker; or

(G) alicensed marriage and family therapist.

(11)  Ombudsman--The Ombudsman for Behavioral Health
Access to Care established by Texas Government Code §531.02251
serves as a neutral party to help individuals, including individuals who
are uninsured or have public or private health benefit coverage, and be-
havioral health care providers navigate and resolve issues related to the
individual's access to behavioral health care, including care for mental
health conditions and substance use disorders.

(12) RTC--Residential treatment center. A general residen-
tial operation regulated under Texas Human Resources Code Chapter
42 and Chapter 748 of this title (relating to Minimum Standards for
General Residential Operations) for seven or more children that exclu-
sively provides treatment services for children with emotional disor-
ders.

(13) RTC Project--The HHSC relinquishment avoidance
program that provides residential mental health services to a child
with a serious emotional disturbance without the child entering the
managing conservatorship of DFPS, in accordance with Texas Family
Code Chapter 262, Subchapter E.

(14) RTC project team--The HHSC team that provides
oversight of the RTC Project.

(15) RTC contractor--A residential treatment center that
contracts with HHSC to provide services under this subchapter.

(16) SED--Serious emotional disturbance. A mental, be-
havioral, or emotional disorder of sufficient duration to result in func-
tional impairment that substantially interferes with or limits a person's
role or ability to function in family, school, or community activities in
accordance with Texas Government Code §531.251.

(17)  Service planning team--A team that must develop, re-
view, and revise the service plan and discharge plan. The team must
consist of:

(A) an RTC contractor;

(B) in addition to the requirements outlined in Chapter
748, Subchapter I of this title (relating to Admission, Service Planning,
and Discharge), the service planning team includes:

(i) the child;
(i) the child's LAR;

(iii)  a representative from the LMHA or LBHA as-
signed to work with the child and family; and

(iv)  the child's individual and family therapist; and

(C) other participants on the service planning team may
include other individuals as requested by the child, the child's LAR, the
LMHA or LBHA, or the RTC and agreed upon by the child's LAR.

$307.207.  Eligibility Criteria to Participate in the RTC Project.
(a) The child must:
(1) be aresident of the State of Texas;
(2) be younger than 18 years of age;

(3) have an SED as determined by a professional autho-
rized to make the determination within the scope of their Texas state
license, permit, or other certification;

(4) require residential treatment services, as outlined in
§307.213 of this subchapter (relating to Assessing Eligibility); and

(5) not be in DFPS managing conservatorship by written
court order issued under Texas Family Code Chapter 153.

(b) The child's parent or managing conservator must be at risk
of relinquishing parental conservatorship of the child if there are no
community-based mental health or financial resources available to ad-
equately protect the safety and well-being of the child or others, includ-
ing household members, because of the child's SED.

(c) The child's LAR must attest to the appropriate referral
source as described in §307.209(a) of this subchapter (relating to
Referral Process) that the family is at risk of relinquishing the child
for the sole purpose of accessing mental health services.

(d) The RTC Project limits the number of children for partici-
pation in the RTC Project based on funding and placement availability.

$§307.209.  Referral Process.
(a) A referral may occur in one of two ways:

(1) An LAR, or an individual supporting the family with
the LAR's consent, interested in the RTC Project requests a referral
for treatment services through the child's designated LMHA or LBHA
which then submits a referral to the RTC Project team; or

(2) DFPS may submit a referral to the RTC Project team
when DFPS receives an intake for which a referral may be appropriate.

(b) Uponreceipt of areferral from the RTC Project, the LMHA
or LBHA schedules the child's eligibility assessment with the child's
LAR.

(c) The LMHA or LBHA must notify the child's LAR of the
child's eligibility assessment results within two business days after el-
igibility is determined and send a complete application packet within
two business days after its completion to the RTC Project team as out-
lined in §307.217 of this subchapter (relating to Application Packet).

(d) If the child is eligible for RTC Project services, the RTC
Project team places the child on the RTC Project interest list.

(e) Ifthe child's eligibility for the RTC Project is not approved
at the time of the referral, the RTC Project notifies the LMHA or
LBHA within seven business days. The LMHA or LBHA notifies the
child's LAR, in writing, within seven business days after notification.
The child's LAR may request a review of this decision as outlined
in §307.215 of this subchapter (relating to Notification and Appeal
Process).

$307.211. Interest List Management.

(a) The child remains on the RTC Project interest list until the
child is admitted to an RTC or removed from the interest list pursuant
to §307.211(b) of this section.

(b) The RTC Project team removes a child's name from the
interest list if:

(1) the RTC Project team determines the child is ineligible
in accordance with §307.207 of this subchapter (relating to Eligibility
Criteria to Participate in the RTC Project);

(2) the child's LAR submits a request to remove the child's
name from the RTC Project interest list verbally or in writing;

(3) the child's LAR declines RTC Project services verbally
or in writing;

(4) thechild's LAR declines LMHA or LBHA services ver-
bally or in writing;
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(5) the child is placed in DFPS managing conservatorship
by written court order issued under Texas Family Code Chapter 153;

(6) the child is no longer a resident of Texas;

(7) the child is committed to the Texas Juvenile Justice De-
partment or the Texas Department of Criminal Justice;

(8) the child is deceased;

(9) The child is no longer in need of RTC Project services
and has been on the interest list for over 30 calendar days as described
in subsection (c) of this section;

(10) the LMHA, LBHA, or RTC Project team has been un-
able to contact the child's LAR to complete the activities or documents
required for the application packet;

(11) the child is admitted for treatment through the RTC
Project; or

(12) the child has exhausted all placement options or has
been denied admission into all eligible RTC operations participating in
the RTC Project more than once, as outlined in the HHSC RTC Project
policy manual.

(c) If the child is no longer in need of RTC Project services,
the child's LAR may request that the child remain on the RTC Project
interest list for 30 calendar days in case such services are needed in the
future. While the child is on the interest list, the LMHA or LBHA must
monitor the child's need for RTC Project services and offer, provide, or
secure services for the child at the appropriate level of care indicated
by the child's eligibility assessment.

$§307.217.  Application Packet.

(a) The LMHA or LBHA must ensure an application packet
is completed for every child on the interest list who meets eligibility
criteria for the RTC Project.

(1) The LMHA or LBHA assists the child's LAR to com-
plete the application packet and submits the completed application
packet on behalf of the child's LAR to the RTC Project team.

(2) The RTC Project team looks for RTC treatment for the
child after eligibility is determined and the application packet is com-
plete.

(b) After the RTC Project team submits the child's application
packet to the RTC contractor, the RTC contractor must:

(1) review the application packet to determine eligibility
for RTC contractor admission in accordance with Chapter 748, Sub-
chapter I of this title (relating to Admission, Service Planning, and Dis-
charge); and

(2) notify the RTC Project team, in writing, of the child's
eligibility for admission within two business days after the RTC con-
tractor's determination is made.

(c) Ifthe RTC contractor determines they can admit and treat
the child, the RTC Project team notifies the appropriate LMHA or
LBHA within two business days, and the LMHA or LBHA notifies
the child's LAR of the admission options within two business days af-
ter notification.

(1) If there are multiple RTC treatment options, the RTC
Project team notifies the appropriate LMHA or LBHA, and the LMHA
or LBHA notifies the child's LAR within two business days after noti-
fication.

(2) The child's LAR consults with the LMHA or LBHA
and makes a final determination to accept or decline the RTC options.

(3) The LMHA or LBHA notifies the RTC Project Team
about the child's LAR's decision within two business days.

(4) the RTC Project team authorizes the child's LAR's
choice of available RTC options within two business days after
notification.

(d) If the RTC contractor determines they are unable to meet
the treatment needs of the child at the RTC, the RTC contractor must
notify the RTC Project team within two business days after making
the determination and describe the reasons why the child cannot be
admitted.

(e) If all RTC contractors associated with the RTC Project
deny the child's admission, the RTC Project team will notify the
LMHA or LBHA that the child is denied by all RTC contractors within
seven business days after the last contractor denial. The LMHA or
LBHA must notify the child's LAR, in writing, within seven business
days after notification.

$307.219. Local Mental Health Authority and Local Behavioral
Health Authority Requirements.

(a) The LMHA or LBHA must not require an LAR to contact
DFPS to initiate a referral to the RTC Project in accordance with Texas
Family Code §262.353.

(b) The LMHA or LBHA must designate a staff person as an
RTC Project liaison responsible for receiving and submitting referrals
to the RTC Project.

(c) The LMHA or LBHA must assign a case manager after the
child is determined eligible for the RTC Project. The LMHA or LBHA
case manager must:

(1) offer the child services at the appropriate level of care
indicated by the eligibility assessment, including referrals to commu-
nity resources as appropriate;

(2) offer the child's LAR Certified Family Partner services,
as defined in §306.305 of this title (relating to Definitions);

(3) assist the child's LAR in applying for Medicaid or Med-
icaid Buy-In;

(4) assist the child's LAR with completing the application
packet after determined eligible for the RTC Project;

(5) as part of the application packet, assist the child's LAR
with obtaining either a psychiatric evaluation, psychosocial assess-
ment, or psychological evaluation of the child that includes a mental
health diagnosis, if one has not been completed within the past year or
if it is not available. The mental health diagnosis must be determined
by a professional authorized to make the determination within the
scope of their Texas state license, permit, or other certification;

(6) enroll the child in an RTC level of care, provided in the
Utilization Management Guidelines and Manual posted on the HHSC
website after the child's admission to the RTC;

(7) attend service planning team meetings conducted by the
RTC contractor;

(8) submit monthly progress reports to the RTC Project
team;

(9) attend the child's discharge planning meeting con-
ducted by the RTC contractor;

(10) schedule a discharge follow-up appointment with the
child and family after the child's discharge from the RTC; and
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(11) schedule a child's appointment with a physician, or de-
signee authorized by Texas state law, to prescribe medications after the
child's discharge from the RTC.

$307.221.

(a) RTC contractors must be licensed by HHSC Child Care
Regulation and have a contract with HHSC to provide RTC Project
services.

Residential Treatment Center Contractor Requirements.

(b) The RTC contractor must provide comprehensive residen-
tial treatment services as outlined in this subchapter, in the HHSC con-
tract, and as described in the HHSC child-care minimum standards for
general residential operations. The RTC must:

(1) provide psychotherapy services that include individual
and family therapy;

(2) psychopharmacological therapy for the treatment of
psychiatric illness with psychotropic medication on an ongoing basis
if indicated based on psychiatric evaluation;

(3) integrate a trauma-informed care approach into the
care, treatment, and supervision of each child. Trauma-informed care
is care that is child and family-centered and takes into consideration:

(A) the unique culture, experiences, and beliefs of the
child and family;

(B) the impact traumatic experiences have on the life of
the child;

(C) the symptoms of childhood trauma;

(D) anunderstanding of the child's personal trauma his-
tory;
(E) the recognition of the child's trauma triggers;

(F) methods of responding that improve the child's abil-
ity to trust, to feel safe, and to adapt to changes in the child's environ-
ment; and

(G) the impact traumatic experiences have on the child's
family;
(4) include habilitation activities, such as vocational ser-
vices, as appropriate; and

(5) provide services in accordance with the HHSC provider
contract.

(¢) The RTC contractor must assign an LPHA for each child.
The LPHA or treatment director must:

(1) ensure the delivery of therapeutic services to the child;

(2) provide recommendations for the child's service plan,
in consultation with the service planning team; and

(3) provide recommendations for the child's discharge plan
in consultation with the service planning team.

(d) The RTC contractor must notify all members of the service
planning team in writing at least two weeks in advance of the child's
service plan meetings.

(e) If the child's service planning team determines the child
needs continued residential treatment beyond six months, and the RTC
contractor does not have an agreement for an extended treatment cur-
riculum with HHSC, the RTC must:

(1) submit a request to the RTC Project team for the child's
ongoing treatment before the sixth month of treatment in accordance
with the RTC Project policy manual posted on the HHSC website; and

(2) document in the child's service plan the need for an an-
ticipated length of stay beyond the six-month timeframe, and why a
less intensive level of care is not appropriate.

(f) The service plan must:

(1) be approved by the service planning team and must
meet the requirements outlined in Chapter 748, Subchapter I of this
title (relating to Admission, Service Planning, and Discharge); and

(2) bereviewed monthly, and updated at least every 90 cal-
endar days, in accordance with Chapter 748, Subchapter I of this title.
If the child's needs change, the service plan must be updated to address
the changes.

(g) The child's LAR must be included by the RTC contractor
in developing the child's service plan, and in meetings to the greatest
extent possible, as provided in the Residential Treatment Center Project
Family Agreement. If the child's LAR, or other parties responsible
for the child's care are unable to participate, the RTC contractor must
review the service plan to ensure that the child's service plan goals and
level of care adequately address the child's treatment needs.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 21, 2023.

TRD-202301126

Karen Ray

Chief Counsel

Health and Human Services Commission

Effective date: April 10, 2023

Proposal publication date: December 9, 2022

For further information, please call: (512) 560-2938
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TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 1. GENERAL ADMINISTRATION
SUBCHAPTER D. EFFECT OF CRIMINAL
CONDUCT

28 TAC §§1.504, 1.508, 1.509

The commissioner of insurance adopts amendments to 28 TAC
§§1.504, 1.508, and 1.509, concerning the establishment of a
new process for license applicants and others to complete the
fingerprinting process. The sections are adopted with nonsub-
stantive changes to the proposed text published in the January
6, 2023, issue of the Texas Register (48 TexReg 19). The text
will be republished.

REASONED JUSTIFICATION. The amendments are necessary
to update the fingerprinting process procedure. The new proce-
dure restricts access to the Texas Department of Public Safety
(DPS) fingerprint code on the website of the Texas Department
of Insurance (TDI or the department). Previously, the DPS fin-
gerprint code could be accessed by anyone who visited TDI's
website. The DPS fingerprint code is now available only to those
who request a fingerprint service code through TDI's new online
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portal. TDI updated the fingerprinting process procedure at the
request of DPS. Descriptions of the amended sections follow.

Section 1.504. Fingerprint Requirement. Amended §1.504 adds
language that states for a natural person, agency, or company
to be eligible to apply for a license, registration, certification, or
association with a regulated agency or company, the applicant
must start the application or registration process by submitting
a formal request for a fingerprint service code by completing the
fingerprinting process information required on the department's
website at www.tdi.texas.gov/agent/fingerprinting-process.html.

The amended section also includes nonsubstantive text changes
that update statutory citations to remove redundant information
and insert titles of referenced provisions; remove redundant in-
formation in an internal reference; replace "pursuant to" with "un-
der," "prior to" with "before,” and "subchapter" with "title"; and
correct punctuation.

The text of subsection (c) as proposed is not adopted. Proposed
subsection (c) replaced "commissioner" with "Commissioner,"
but the updated style guide mandates the usage of "commis-
sioner." Given this update, adopted subsection (c) will revert to
the rule's original usage of "commissioner."

Section 1.508. Use and Confidentiality of Fingerprints.
Amended §1.508 includes nonsubstantive text changes that
update statutory citations to insert titles of referenced provisions
and replace "pursuant to" with "under" and "shall" with "will."

Section 1.509. Fingerprint Format and Complete Application.
Amended §1.509 adds language that requires individuals having
their fingerprints captured by a criminal law enforcement agency
to coordinate with the vendor authorized by DPS to obtain a
fingerprint card, including paying any upfront processing fees.
Amended §1.509 also requires those same individuals to mail
the completed card to the vendor authorized by DPS.

Amended §1.509 removes language that allows the depart-
ment's examination vendor to capture fingerprints. Amended
§1.509 also removes language that requires (1) certain indi-
viduals to pay the department's examination vendor; and (2)
individuals having their fingerprints captured by a criminal law
enforcement agency to submit to the department payment for all
applicable fingerprint processing fees in the amount and in the
manner stated on the department's application or biographical
submission form, or as otherwise posted by the department if
the individual is not using a department form. Amended §1.509
also removes language that specifies that fingerprint cards may
be obtained by sending a written request to the department's
Licensing Division and that criminal history processing time and
rejection rates for applications and submissions using paper
fingerprint cards may be greater than with electronic fingerprints.

There are also nonsubstantive text changes that replace "shall"
with "will" or "must," as appropriate, and delete the words "of
time." The word "subchapter” is also replaced with "title."

The text of subsections (a) to (c) as proposed is not adopted.
Proposed subsections (a) to (c) used the following phrase:
"vendor acceptable to the Texas Department of Public Safety."
Adopted subsections (a) to (c) replaces "acceptable to" with
"authorized by" in order to add specificity. Given this update,
adopted subsections (a) to (c) will use the following phrase:
"vendor authorized by the Texas Department of Public Safety."

SUMMARY OF COMMENTS. TDI did not receive any comments
on the proposed amendments.

STATUTORY AUTHORITY. The commissioner adopts the
amendments to §§1.504, 1.508, and 1.509 under Insurance
Code §8§801.056, 801.155, 981.009, 1305.007, 4001.005,
4056.005, 4101.005, 4102.004, 4151.006, 4152.004, 4153.003,
4201.003, 4202.004(d), and 36.001.

Insurance Code §801.056 provides that the department may
deny an application for an authorization if the applicant or a
corporate officer of the applicant fails to provide a complete set
of fingerprints on request by the department.

Insurance Code §801.155 provides that the department may
adopt rules under Chapter 801, Subchapter D prescribing
the contents of a petition for issuance or reinstatement of a
certificate of authority.

Insurance Code §981.009 provides that the commissioner may
adopt rules to implement Chapter 981 or satisfy requirements
under federal law or regulations.

Insurance Code §1305.007 provides that the commissioner may
adopt rules as necessary to implement Chapter 1305.

Insurance Code §4001.005 provides that the commissioner may
adopt rules necessary to implement Insurance Code Title 13 and
to meet the minimum requirements of federal law, including reg-
ulations.

Insurance Code §4056.005 provides that the commissioner may
adopt rules as necessary to implement Chapter 4056, Subchap-
ter A and Subchapter B and to meet the minimum requirements
of federal law, including regulations.

Insurance Code §4101.005 provides that the commissioner may
adopt rules necessary to implement Chapter 4101 and to meet
the minimum requirements of federal law, including regulations.

Insurance Code §4102.004 specifies that the commissioner may
adopt reasonable and necessary rules to implement Chapter
4102.

Insurance Code §4151.006 specifies that the commissioner may
adopt, in the manner prescribed by Chapter 36, Subchapter A,
rules that are fair, reasonable, and appropriate to augment and
implement Chapter 4151.

Insurance Code §4152.004 specifies that the commissioner
may adopt reasonable rules as necessary to implement Chapter
4152.

Insurance Code §4153.003 specifies that the commissioner may
adopt rules necessary to carry out Chapter 4153 and to regulate
risk managers.

Insurance Code §4201.003 specifies that the commissioner may
adopt rules to implement Chapter 4201.

Insurance Code §4202.004(d) provides that the commissioner
will require that each officer of an applicant and each owner or
shareholder of the applicant or, if a purchaser is publicly held,
each owner or shareholder described by §4202.004(a)(1), sub-
mit a complete and legible set of fingerprints to the department
for the purpose of obtaining criminal history record information
from the Texas Department of Public Safety and the Federal Bu-
reau of Investigation. The department will conduct a criminal his-
tory check of each applicant using information (1) provided under
Insurance Code §4202.004; and (2) made available to the de-
partment by the Texas Department of Public Safety, the Federal
Bureau of Investigation, and any other criminal justice agency
under Government Code Chapter 411.
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Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

§1.504. Fingerprint Requirement.

(a) In the manner described in §1.509 of this title (relating to
Fingerprint Format and Complete Application), each individual listed
in §1.503 of this title (relating to Application of Fingerprint Require-
ment) must, at or near the same time that they submit their biographi-
cal information or application for licensure, registration, authorization,
certification, or permit, also submit:

(1) acomplete set of the individual's fingerprints;

(2) full payment for all processing fees charged by the
Texas Department of Public Safety and the Federal Bureau of Investi-
gation; and

(3) all additional identifying information required by the
Texas Department of Public Safety and the Federal Bureau of Investi-
gation for processing fingerprints.

(b) Anindividual listed in §1.503 of this subchapter is exempt
from the requirement set forth in subsection (a) of this section if the
individual satisfies the requirements of this subsection.

(1) Except as provided in subsection (d) of this section,
the individual is submitting an application or biographical information,
and:

(A) previously provided the department a complete,
legible fingerprint card or electronic set of fingerprints as part of an
earlier submission which was granted or approved; and

(B) maintains that prior license, or licensed entity asso-
ciation, in good standing on the date of the subsequent application.

(2) The individual is licensed, or associated with an entity
licensee, under Insurance Code Chapter 981, Subchapter E, concern-
ing Surplus Lines Agents, or Title 13, concerning Regulation of Pro-
fessionals, and is:

(A) renewing an unexpired license or license that has
been expired for not more than 90 days; or

(B) applying for a license that has been expired for more
than 90 days but not more than one year.

(3) The individual is applying for an original emergency
license under Insurance Code Chapter 4051, concerning Property
and Casualty Agents; Chapter 4053, concerning Managing General
Agents; or Chapter 4101, concerning Insurance Adjusters. Emergency
licensees who later qualify for a permanent license by examination
must submit a complete set of fingerprints and payment of all finger-
print processing fees before issuance of the permanent license.

(4) The individual, or the entity with which the individual
is associated, is renewing an unexpired license, certification, registra-
tion, or authorization.

(5) The individual is licensed under Insurance Code Chap-
ter 2651, Subchapter A, concerning Title Insurance Agent's License, or
Chapter 2652, concerning Escrow Officers, and is renewing an unex-
pired license or license that has been expired for not more than 90 days.

(6) The individual is submitting an application under Insur-
ance Code Chapter 2651, Subchapter A, or Chapter 2652 and has pre-
viously provided the department a complete, legible fingerprint card or
electronic set of fingerprints as part of an earlier Insurance Code Chap-
ter 2651, Subchapter A, or Chapter 2652 submission that was granted
or approved; and either:

(A) maintains that prior license in good standing on the
date of the current application; or

(B) held a prior Insurance Code Chapter 2651 , Sub-
chapter A, or Chapter 2652 license that has not been canceled for more
than 60 days and maintained that license in good standing at the time
of cancellation.

(c) The commissioner may waive the requirement in subsec-
tion (a) of this section if the commissioner determines that the individ-
ual is unable to provide fingerprints due to permanent physical injury
or illness. The individual seeking a waiver under this subsection must
submit evidence of such a condition to the satisfaction of the commis-
sioner.

(d) The exemption set forth in subsection (b)(1) of this section
is subject to the department's ability to maintain an individual's previ-
ously submitted set of fingerprints, and the department may require a
complete set of fingerprints and payment of all fingerprint processing
fees from an individual notwithstanding the exemption.

(e) This subchapter does not limit the department's statutory
authority to require the submission of fingerprints or obtain criminal
history information.

(f) For a natural person, agency, or company to be eligible
for a license, registration, certification, or association with a regulated
agency or company, the natural person, agency, or company must
start the application or association process by submitting a formal
request for a fingerprint service code by completing the fingerprint-
ing process information required on the department's website at
www.tdi.texas.gov/agent/fingerprinting-process.html. The requesting
agency, company, or natural person must submit information necessary
to complete the fingerprint service code request, including:

(1) the agency's name, agency representative's name,
agency's email address, and license type the agency is applying for, if
applying for association with an agency;

(2) the company's name, company representative's name,
and company's email address, if applying for association with a com-
pany; and

(3) the natural person's name, state of residence, email ad-
dress, and license type the natural person is applying for, if applying
for a license as a natural person.

§1.508.  Use and Confidentiality of Fingerprints.

(a) The department will submit all fingerprints received under
this subchapter to the Texas Department of Public Safety and the Fed-
eral Bureau of Investigation to obtain criminal history information on
the individual for the purpose of determining the individual's fitness for
licensure, authorization, certification, permit, or registration, or control
of an entity holding or seeking a license, authorization, certificate, per-
mit, or registration.

(b) The department will use and maintain all criminal history
information obtained under this subchapter in accordance with state
and federal laws, including:

(1) Texas Government Code §411.106, concerning Access
to Criminal History Record Information: Texas Department of Insur-
ance;

(2) Texas Government Code §411.084, concerning Use of
Criminal History Record Information;

(3) United States Public Law 92-544; and
(4) Code of Federal Regulations 28 CFR 50.12.
§1.509. Fingerprint Format and Complete Application.
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(a) Eachindividual described in §1.503 of this title (relating to
Application of Fingerprint Requirement) and who is required to submit
fingerprints under §1.504 of this title (relating to Fingerprint Require-
ment) must have a complete set of their fingerprints captured by:

(1) anelectronic fingerprint vendor authorized by the Texas
Department of Public Safety; or

(2) acriminal law enforcement agency, including a sheriff's
office or police department.

(b) Individuals having their fingerprints captured by a vendor
authorized by the Texas Department of Public Safety must pay, in a
manner acceptable to the vendor, all fingerprint capture and processing
fees directly to the vendor at the time the fingerprints are captured or
at such time as is acceptable to the vendor.

(c) Individuals having their fingerprints captured by a criminal
law enforcement agency must:

(1) coordinate with the vendor authorized by the Texas De-
partment of Public Safety to obtain a fingerprint card, including paying
any upfront processing fees;

(2) pay that agency any associated charges that may ap-
ply to the capture of their fingerprints in a manner acceptable to that
agency; and

(3) mail the completed card to the vendor authorized by the
Texas Department of Public Safety.

(d) All fingerprint impressions must be legible and suitable for
use by the Texas Department of Public Safety and Federal Bureau of
Investigation.

(e) Individuals required to submit fingerprints must submit
them within the time frame indicated on the specific application or
biographical submission form. Individuals may request an extension
by contacting the division of the department that will process the
application or biographical submission.

(f) The application or submission of a person required to sub-
mit fingerprints will not be complete until the department receives the
criminal history information.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 27, 2023.

TRD-202301173

Jessica Barta

General Counsel

Texas Department of Insurance

Effective date: April 16, 2023

Proposal publication date: January 6, 2023

For further information, please call: (512) 676-6587
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CHAPTER 19. LICENSING AND REGULA-
TION OF INSURANCE PROFESSIONALS
SUBCHAPTER Q. DISCOUNT HEALTH CARE
PROGRAM REGISTRATION AND RENEWAL
REQUIREMENTS

28 TAC §19.1602

The commissioner of insurance adopts amendments to 28 TAC
§19.1602, concerning discount health care program registration
and renewal. The amendments are necessary to update depart-
ment contact information that appears in the section, and to ad-
dress that fax is no longer a valid method to submit forms. The
commissioner adopts §19.602 with nonsubstantive changes to
the proposed text published in the January 6, 2023, issue of the
Texas Register (48 TexReg 23). The text will be republished.

REASONED JUSTIFICATION. The department has moved from
its previous location in the William P. Hobby Building at 333
Guadalupe Street in Austin, Texas 78701, to the Barbara Jordan
State Office Building at 1601 Congress Avenue in Austin, Texas
78701. Because of this, references in §19.1602 to the former
location need to be removed or updated. The amendments
also update the department's website, phone numbers, and
agency division names, and make additional nonsubstantive
text changes, and remove the fax number because fax is no
longer a valid method of submitting discount health care pro-
gram operator registration application forms. A description of
the adopted amended section follows.

Section 19.1602. Registration Requirement. Amendments
to §19.1602 remove outdated mailing addresses and update
the department's website, phone number, and agency division
names. In addition, an amendment to subsection (a)(2)(H)
corrects a citation to the Insurance Code.

There are also nonsubstantive text changes that replace "shall"
with "will" or "must," as appropriate; replace "subchapter" and
"chapter" with "title," "which" with "that," and "pursuant to" with
"under"; and update statutory citations to insert titles of refer-
enced provisions. Multiple unnecessary "the" instances were
also removed, "10 percent" was replaced with "10%," "court ap-
pointed" was replaced with "court-appointed," and the word "in-
ternet" was removed. All such changes were made to follow
current department language preferences.

The text of subsection (c)(1)(B) as proposed is not adopted, and
the remaining subparagraphs are redesignated as appropriate
to reflect this change. Proposed subsection (c)(1)(B) listed a
fax number for submitting discount health care program operator
registration application forms, but fax is no longer a valid method
for these submissions.

SUMMARY OF COMMENTS. TDI did not receive any comments
on the proposed amendments.

STATUTORY AUTHORITY. The commissioner adopts amended
§19.1602 under Insurance Code §7001.003 and §36.001.

Insurance Code §7001.003 specifies that the commissioner may
adopt rules in the manner prescribed by Insurance Code Chapter
36, Subchapter A, as necessary to implement Chapter 7001.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.

§19.1602. Registration Requirement.

(a) Registration Requirement. An applicant for registration to
offer a discount health care program in this state is required to submit
all of the following to the department:

(1) the initial registration fee of $1,000 as provided in In-
surance Code §7001.006, concerning Fees, and §19.802 of this title (re-
lating to Amount of Fees) that is nonrefundable and nontransferable;
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(2) acomplete application for registration that contains all
the information required by Insurance Code §7001.005, concerning
Application for Registration and Renewal of Registration, and this sec-
tion, including:

(A) the applicant's full legal name and federal employer
identification number or social security number; daytime telephone
number with extension; toll free telephone number; website address;
physical address, including city, state, and ZIP code; mailing address,
including the city, state, and ZIP code; a contact person's name, includ-
ing the title, telephone number, and email address; the applicant's agent
for service of process, including the physical address, city, state, and
ZIP code;

(B) identification of whether the applicant is a corpora-
tion, association, limited partnership, limited liability company, limited
liability partnership, sole proprietorship, or other legal entity;

(C) any and all assumed names to be used by the ap-
plicant in operating a discount health care program. If a filing is re-
quired under the Assumed Business or Professional Name Act under
the Texas Business and Commerce Code, or any similar statute, the
discount health care program operator applicant for registration must
provide the department with a copy of the assumed name certificate
reflecting the registration of each assumed name used by the discount
health care program operator applicant;

(D) a statement generally describing the applicant, its
facilities, personnel, and the health care services or products for which
a discount will be made available under its discount health care pro-
grams;

(E) a copy of the form of all contracts made or to be
made between the applicant and any providers or provider networks
regarding the provision of health care services or products to members;

(F) a copy of the applicant's charter, certificate of au-
thority, or registration obtained from the Texas Secretary of State's of-
fice;

(G) if the applicant is an entity subject to the bank or
farm credit administration, a copy of the documentation issued by a
federal or Texas state agency authorizing the entity to do business in
Texas;

(H) an original surety bond payable to the department
for the use and benefit of members in the principal amount of $50,000,
as required by Insurance Code §562.103(f)(1), concerning Program
Operator Duties, and §19.1603 of this title (relating to Financial Re-
sponsibility Requirement), except that an insurer that holds a certificate
of authority under Texas Insurance Code Title 6, concerning Organiza-
tion of Insurers and Related Entities, is not required to maintain the
surety bond,

(D lists of marketers, both entities and individuals, sep-
arated as follows:

(i) a list of the marketers, both entities and individ-
uals, authorized to sell or distribute the program operator's programs
under the program operator's name; and

(ii)  alist of the marketers, both entities and individ-
uals, authorized to private label the program operator's programs;

(J) a certification in writing to the department that its
programs comply with the requirements of Insurance Code Chapter
7001, concerning Registration of Discount Health Care Program Op-
erators, and Chapter 562, concerning Unfair Methods of Competition
and Unfair or Deceptive Acts or Practices Regarding Discount Health
Care Programs;

(K) alist of names, addresses, official positions, and bi-
ographical information of:

(i) the individuals responsible for conducting the ap-
plicant's affairs;

(i) each member of the board of directors, board of
trustees, executive committee, or other governing board or committee;

(iii) the officers;

(iv) any contracted management company person-
nel; and

(v) any person owning or having the right to acquire
10% or more of the voting securities of the applicant;

(L) acomplete biographical certificate concerning each
individual whose biographical information is required under Insurance
Code §7001.005(a)(2) and this section, including:

(i) the identification of the individual's relationship
to the applicant;

(ii) the name of the applicant;

(iii)  the full name; title; social security number; date
of birth; mailing address, including the city, state, and ZIP code; tele-
phone number; fax number; and email address of the individual;

(iv) excluding traffic violations and a first DWI of-
fense, a response to the following questions:

(1) whether the individual has any pending mis-
demeanor or felony charges by indictment, information, or any other
instrument filed in Texas or in any other state or by the federal govern-
ment;

(II) whether the individual has ever been con-
victed of any misdemeanor or felony offense in Texas, in any other
state, or by the federal government;

(III)  whether the individual has ever had deferred
adjudication on any misdemeanor or felony charge or offense in Texas,
in any other state, or by the federal government; and

(1V)  whether the person has ever served any pe-
riod of probation for any misdemeanor or felony offense in Texas, in
any other state, or by the federal government;

(v) if the response is positive to any question under
clause (iv)(I) - (IV) of this subparagraph, the applicant for registration
as a discount health care program operator is required to provide to the
department original certified copies of the charging document, indict-
ment, information, or any other charging document, any judgment of
conviction, deferred adjudication order, or probation order, and any or-
der terminating probation, community supervision certificate, or parole
certificate for each offense. If the court does not maintain the record,
the submission of a letter on the court's letterhead will be required. If
the arrest did not result in a prosecution, the submission of a records
search from the appropriate jurisdiction indicating a final disposition
will be required. A statement describing the circumstances leading to
the offense and the individual's age at the time of the offense will be
required. Letters of recommendation from any person aware of a par-
ticular criminal history may be provided;

(vi) aresponse to the question whether the individ-
ual whose biographical information is required under Insurance Code
§7001.005(a)(2) and this section, or any entity in which the individual
served as a director, officer, shareholder, manager, member, or partner,
has ever been the subject of an administrative or legal action filed by
the department, or any other insurance department, financial regulatory
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agency, or of an action filed on behalf of the State of Texas or any other
state or by the federal government based on alleged violations of state
or federal insurance, securities, or financial regulatory laws that the in-
dividual has not previously reported to the department. If the response
is positive, the applicant for registration as a discount health care pro-
gram operator is required to provide to the department a description
of the circumstances regarding the administrative or legal action and a
copy of any document sent to the individual to commence the admin-
istrative or legal action that described the nature of the action;

(vii) aresponse to the question whether the individ-
ual, whose biographical information is required under Insurance Code
§7001.005(a)(2) and this section, is indebted to any discount health care
program operator, policyholder, insurance or reinsurance company, in-
surance agency, general agent, managing general agency, premium fi-
nance company or court-appointed liquidator for membership refunds,
premiums collected, or commissions retained, or have any claims or
judgments filed against the individual for membership refunds, retain-
ing premiums, or commissions. If the response is positive, the appli-
cant for registration as a discount health care program operator is re-
quired to provide to the department a description of the circumstances
regarding the indebtedness, including the name and contact informa-
tion of the person or entity to whom the individual is indebted;

(viii) aresponse to the question whether the individ-
ual whose biographical information is required under Insurance Code
§7001.005(a)(2) and this section has ever had a discount health care
program contract cancelled for cause, such as for misrepresentation or
misappropriation. If the response is positive, the applicant for registra-
tion as a discount health care program operator is required to provide
to the department a description of the circumstances regarding the can-
cellation including the name and contact information of the individual
or entity that cancelled the contract;

(ix) acopy of a fingerprint receipt from the state au-
thorized fingerprint collection vendor for each individual that uses the
electronic fingerprint process;

(x) an acknowledgment from each individual
whose biographical information is required under Insurance Code
§7001.005(a)(2) and this section that the fingerprints provided will
be used to check criminal history records of the Texas Department of
Public Safety and the Federal Bureau of Investigation; and

(xi) compliance with the requirements of Chapter 1,
Subchapter D, of this title (relating to Effect of Criminal Conduct) relat-
ing to fingerprint requirements for a criminal background check under
Insurance Code §7001.008, concerning Criminal Background Check.

(b) Registration Application Forms. The discount health
care program operator registration application forms are available
at www.tdi.texas.gov/forms/form11dhcpo.html and at the Agent and
Adjuster Licensing Office of the Texas Department of Insurance's
mailing address.

(c) Submission of Registration Application Forms. The fol-
lowing paragraphs apply to the submission of discount health care pro-
gram operator registration application forms.

(1) Except for the list of marketers required under Insur-
ance Code §7001.005(a)(4) and this section, a discount health care pro-
gram operator must submit the registration application forms by:

(A) mail, to the Texas Department of Insurance, Agent
and Adjuster Licensing Office's mailing address;

(B) email to TDI-DiscountHealth@tdi.texas.gov;

(C) in other formats that are acceptable to the depart-
ment including an electronic format; or

(D) more current mailing addresses, email addresses,
and telephone numbers for the Agent and Adjuster Licensing Office
of the Texas Department of Insurance as made available on the depart-
ment's website.

(2) A discount health care program operator must submit
the list of the marketers in the format found on the department's website
via email to TDI-DiscountHealth@tdi.texas.gov.

(3) Assistance with applying for registration as a discount
health care program operator is available at the department's Agent
and Adjuster Licensing Office Customer Service phone line at 512-
676-6500, email address at license@tdi.texas.gov, and the department's
website.

(d) The registration is valid for one year from the date issued
by the department and is required to be renewed annually.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 27, 2023.

TRD-202301174

Jessica Barta

General Counsel

Texas Department of Insurance

Effective date: April 16, 2023

Proposal publication date: January 6, 2023

For further information, please call: (512) 676-6587
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CHAPTER 34. STATE FIRE MARSHAL

The commissioner of insurance adopts amendments to 28 TAC
§8§34.514, 34.613, 34.713, and 34.811, concerning rules for fire
extinguishers, fire alarms, fire sprinklers and the storage and
sale of fireworks. These amendments are necessary to im-
plement the department's updated fingerprinting process. The
amendments add language that states that for a natural person
to be eligible to register for specific licenses and permits, the
natural person must start the application or registration process
by submitting a formal request for a fingerprint service code by
completing the fingerprinting process information required on
the department's website. Section 34.514 is adopted without
changes and §§34.613, 34.713, and 34.811 are adopted with
nonsubstantive changes to the proposed text published in the
January 6, 2023, issue of the Texas Register (48 TexReg 26).
The text of §§34.613, 34.713, and 34.811 will be republished.

REASONED JUSTIFICATION. The amendments are necessary
to update the fingerprinting process procedure. The new proce-
dure restricts access to the Texas Department of Public Safety
(DPS) fingerprint service code on the website of the Texas De-
partment of Insurance (TDI). Previously, the DPS fingerprint ser-
vice code could be accessed by anyone who visited TDI's web-
site. The DPS fingerprint service code is now available only to
those who request a fingerprint service code through TDI's new
online portal. TDI updated the fingerprinting process procedure
at the request of DPS. Descriptions of the amended sections fol-
low, organized by subchapter.

SUBCHAPTER E. FIRE EXTINGUISHER RULES.

Section 34.514. Applications. Amended §34.514 adds lan-
guage that states that for a natural person to be eligible for a
Type A, K, or PL license, the natural person must start the ap-
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plication or registration process by submitting a formal request
for a fingerprint service code by completing the fingerprinting
process information required on the department's website at
www.tdi.texas.gov/fire/fingerprinting-process.html.  Amended
§34.514 also adds similar language for an apprentice permit:
the natural person must start the application or registration
process by submitting a formal request for a fingerprint service
code by completing the fingerprinting process information re-
quired on the department's website. In addition, an amendment
to subsection (b)(2) corrects a citation to §34.511, and amended
§34.514 updates statutory citations to insert titles of referenced
provisions.

SUBCHAPTER F. FIRE ALARM RULES.

Section 34.613. Applications. Amended §34.613 adds lan-
guage that states that for a natural person to be eligible for
any fire alarm license, the natural person must start the appli-
cation or registration process by submitting a formal request
for a fingerprint service code by completing the fingerprinting
process information required on the department's website at
www.tdi.texas.gov/fire/fingerprinting-process.html. ~ Amended
§34.613 also deletes an unnecessary use of the word "the"
and changes "25 percent" to "25%" for consistency with current
agency style, and it updates a statutory citation to insert the title
of the referenced provision. Amended §34.613 also replaces
"the Fire Alarm Rules" with "this subchapter" for consistency
with the current agency style for referencing rules.

The text of subsection (a)(7) as proposed is not adopted. Pro-
posed subsection (a)(7) states "Commissioner," but the updated
style guide mandates the usage of "commissioner." Given this
update, adopted subsection (a)(7) will replace "Commissioner"
with "commissioner."

SUBCHAPTER G. FIRE SPRINKLER RULES.

Section 34.713. Applications. Amended §34.713 adds language
that states that for a natural person to be eligible for a respon-
sible managing employee license, the natural person must start
the application or registration process by submitting a formal re-
quest for a fingerprint service code by completing the fingerprint-
ing process information required on the department's website
at www.tdi.texas.gov/fire/fingerprinting-process.html. Amended
§34.713 also changes "70 percent" to "70%" for consistency with
current agency style, and it updates statutory citations to follow
current agency style.

The text of subsection (a)(7)(A) as proposed is not adopted. Pro-
posed subsection (a)(7)(A) states "state fire marshal's office,"
but the style guide mandates the usage of "State Fire Marshal's
Office." Given the style guide's instruction, adopted subsection
(a)(7)(A) will replace "state fire marshal's office" with "State Fire
Marshal's Office."

Additionally, the text of subsection (a)(7)(B) as proposed is not
adopted. Proposed subsection (a)(7)(B) states "State Fire Mar-
shall's Office," which misspells "Marshal." Given the misspelling,
adopted subsection (a)(7)(B) will replace "State Fire Marshall's
Office" with "State Fire Marshal's Office."

SUBCHAPTER H. STORAGE AND SALE OF FIREWORKS.

Section 34.811. Requirements, Pyrotechnic Operator License,
Pyrotechnic Special Effects Operator License, and Flame
Effects Operator License. Amended §34.811 adds language
stating that for a natural person to be eligible for a pyrotechnic
operator license, pyrotechnic special effects operator license,

or flame effects operator license, the natural person must
start the application process by submitting a formal request
for a fingerprint service code by completing the fingerprinting
process information required on the department's website at
www.tdi.texas.gov/fire/fingerprinting-process.html.  Amended
§34.811 also changes "70 percent" to "70%" and "twelve-month"
to "12-month" for consistency with current agency style.

Additionally, the text of subsection (g)(1) as proposed is not
adopted. Proposed subsection (g) states that "a pyrotechnic
operator license will not be issued to any person who fails to
meet the requirements of subsection (a) of this section and the
following: (1) assisted in conducting at least five permitted or
licensed public displays in Texas under the direct supervision
of and verified in writing by a pyrotechnic operator licensed in
Texas; (2) be at least 21 years of age." Adopted subsection
(g)(1) will add an "and" after "licensed in Texas" to provide addi-
tional clarification that the conditions listed in subsections (g)(1)
and (g)(2) are both required. Therefore, adopted subsection
(9)(1) will state "assisted in conducting at least five permitted or
licensed public displays in Texas under the direct supervision
of and verified in writing by a pyrotechnic operator licensed in
Texas; and."

SUMMARY OF COMMENTS. TDI did not receive any comments
on the proposed amendments.

SUBCHAPTER E. FIRE EXTINGUISHER
RULES
28 TAC §34.514

STATUTORY AUTHORITY. The commissioner adopts the
amendments to §34.514 under Insurance Code §§6001.051(b),
6001.052(b) and (c), and 36.001.

Insurance Code §6001.051(b) specifies that the commissioner
may issue rules the commissioner considers necessary to ad-
minister Chapter 6001 through the state fire marshal.

Insurance Code §6001.052(b) specifies that the commissioner
will adopt and administer rules determined essentially necessary
for the protection and preservation of life and property regarding
(1) registration of firms engaged in the business of installing or
servicing portable fire extinguishers or planning, certifying, in-
stalling, or servicing fixed fire extinguisher systems or hydro-
static testing of fire extinguisher cylinders; (2) the examination
and licensing of individuals to install or service portable fire extin-
guishers and plan, certify, install, or service fixed fire extinguisher
systems; and (3) requirements for installing or servicing portable
fire extinguishers and planning, certifying, installing, or servicing
fixed fire extinguisher systems. Insurance Code §6001.052(c)
specifies that the commissioner by rule will prescribe require-
ments for applications and qualifications for licenses, permits,
and certificates issued under Chapter 6001.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 27, 2023.
TRD-202301175
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SUBCHAPTER F. FIRE ALARM RULES
28 TAC §34.613

STATUTORY AUTHORITY. The commissioner adopts the
amendments to §34.613 under Insurance Code §§6002.051(b),
6002.052(b), and 36.001.

Insurance Code §6002.051(b) specifies that the commissioner
may issue rules the commissioner considers necessary to ad-
minister Chapter 6002 through the state fire marshal.

Insurance Code §6002.052(b) specifies that, under rules
adopted under Texas Insurance Code §6002.051, the depart-
ment may create specialized licenses or registration certificates
for an organization or individual engaged in the business of
planning, certifying, leasing, selling, servicing, installing, mon-
itoring, or maintaining fire alarm or fire detection devices or
systems. The rules must establish appropriate training and
qualification standards for each kind of license and certificate.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.

$34.613.  Applications.
(a) Approvals and certificates of registration.

(1) Applications for approvals, certificates, and branch of-
fice certificates must be submitted on the forms adopted by reference in
§34.630 of this title (relating to Application and Renewal Forms) and
be accompanied by all fees, documents, and information required by
Insurance Code Chapter 6002, concerning Fire Detection and Alarm
Device Installation, and this subchapter. An application will not be
deemed complete until all required forms, fees, and documents have
been received in the State Fire Marshal's Office.

(2) Applications must be signed by the sole proprietor, or
by each partner of a partnership, or by an officer of a corporation. For
applicants using an assumed name, the application must also be ac-
companied by evidence of compliance with the Assumed Business or
Professional Name Act, Texas Business and Commerce Code Chapter
71. The application must also include written authorization by the ap-
plicant permitting the state fire marshal or the state fire marshal's repre-
sentative to enter, examine, and inspect any premises, building, room,
or establishment used by the applicant while engaged in the business to
determine compliance with the provisions of Insurance Code Chapter
6002 and this subchapter.

(3) For corporations, the application must also include the
name of each shareholder owning more than 25% of the shares issued
by the corporation; the corporate taxpayer identification number; the
charter number; a copy of the corporate charter of a Texas corporation
or, in the case of a foreign corporation, a copy of the Texas certificate
of authority to do business; and a copy of the corporation's current
franchise tax certificate from the State Comptroller's Office showing
it is in active status.

(4) A registered firm must employ at least one full-time li-
censed individual at each location of a main or branch office.

(5) Insurance is required as follows:

(A) The state fire marshal will not issue a certificate of
registration under this subchapter unless the applicant files with the
State Fire Marshal's Office evidence of an acceptable general liability
insurance policy.

(B) Each registered firm must maintain in force and on
file in the State Fire Marshal's Office a certificate of insurance identify-
ing the insured and the exact nature of the business insured. In identify-
ing the named insured, the certificate of insurance must include either
an assumed name or the name of the corporation; partners, if any; or
sole proprietor, if applicable.

(6) A firm billing a customer for monitoring is engaged in
the business of monitoring and must comply with the insurance require-
ments of this subchapter for a monitoring firm.

(7) Applicants for a certificate of registration who engage
in monitoring must provide the specific business locations where moni-
toring will take place and the name and license number of the fire alarm
licensees at each business location. A fire alarm licensee may not serve
in this capacity for a registered firm other than the firm applying for a
certificate of registration. In addition, the applicants must provide evi-
dence of listing or certification as a central station by a testing labora-
tory approved by the commissioner and a statement that the monitoring
service complies with NFPA 72, as adopted in §34.607 of this title (re-
lating to Adopted Standards).

(8) Applicants for a certificate of registration--single sta-
tion must provide a statement, signed by the sole proprietor, a partner
of a partnership, or by an officer of the corporation, indicating that the
firm exclusively engages in the business of planning, certifying, leas-
ing, selling, servicing, installing, monitoring, or maintaining single sta-
tion devices.

(b) Fire alarm licenses.

(1) To be complete, applications for a license from an em-
ployee or agent of a registered firm must be submitted on forms pro-
vided by the state fire marshal and be accompanied by all fees, doc-
uments, a criminal history report from the Texas Department of Pub-
lic Safety, and information required by Insurance Code Chapter 6002
and this subchapter. Applications must be signed by the applicant and
by a person authorized to sign on behalf of the registered firm. All
applicants for any type of license must successfully complete a qual-
ifying test as required in Insurance Code Chapter 6002 and this sub-
chapter as designated by the State Fire Marshal's Office. The qualify-
ing test, given as part of the training for residential fire alarm techni-
cian license, must include questions regarding Insurance Code Chap-
ter 6002 and this subchapter. For a natural person to be eligible for
any fire alarm license, the natural person must start the application or
registration process by submitting a formal request for a fingerprint
service code by completing the fingerprinting process information re-
quired on the department's website at www.tdi.texas.gov/fire/finger-
printing-process.html. The requesting natural person must submit in-
formation necessary to complete the fingerprint service code request,
including the natural person's name, natural person's state of residence,
natural person's email address, and license type the natural person is
applying for.

(2) Applicants for fire alarm technician licenses must:

(A) furnish notification from the National Institute for
Certification in Engineering Technologies (NICET) or the Electronic
Security Association (ESA), confirming the applicant's successful
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completion of the test requirements in work elements pertaining to fire
alarm systems, as determined by the state fire marshal; or

(B) successfully complete a technical qualifying test as
designated by the State Fire Marshal's Office.

(3) Applicants for a fire alarm monitoring technician li-
cense must successfully complete a technical qualifying test as desig-
nated by the State Fire Marshal's Office, or provide evidence of current
registration in Texas as a registered engineer.

(4) Applicants for a residential fire alarm superintendent
(single station) license must successfully complete a technical quali-
fying test as designated by the State Fire Marshal's Office.

(5) Applicants for a residential fire alarm superintendent
license must:

(A) furnish notification from NICET or ESA confirm-
ing the applicant's successful completion of the test requirements in
work elements pertaining to fire alarm systems, as determined by the
state fire marshal; or

(B) successfully complete a technical qualifying test as
designated by the State Fire Marshal's Office.

(6) Applications for a fire alarm planning superintendent
license must be accompanied by one of the following documents as
evidence of technical qualifications for a license:

(A) proof of registration in Texas as a professional en-
gineer; or

(B) acopy of NICET's or ESA's notification letter con-
firming the applicant's successful completion of the test requirements
for NICET or ESA certification at Level III for fire alarm systems.

(7) An applicant for a residential fire alarm technician li-
cense must provide evidence of the applicant's successful completion
of the required residential fire alarm technician training course from a
training school approved by the State Fire Marshal's Office.

(c) Instructor and training school approvals.

(1) Instructor approvals. An applicant for approval as an
instructor must:

(A) hold a current fire alarm planning superintendent li-
cense, residential fire alarm superintendent license, or fire alarm tech-
nician license issued by the State Fire Marshal's Office;

(B) submit a completed Instructor Approval Applica-
tion, Form No. SF247, signed by the applicant, that is accompanied by
all fees; and

(C) furnish written documentation of a minimum of
three years of experience in fire alarm installation, service, or moni-
toring of fire alarm systems unless the applicant has held a fire alarm
planning superintendent license, residential fire alarm superintendent
license, or fire alarm technician license for three or more years.

(2) Training school approvals.

(A) An applicant for approval of a training school must
submit a completed Training School Approval Application, Form No.
SF 246, to the State Fire Marshal's Office. To be complete, the appli-
cation must be:

(i) signed by the applicant, the sole proprictor, by
each partner of a partnership, or by an officer of a corporation or or-
ganization as applicable;

(i) accompanied by a detailed outline of the pro-
posed subjects to be taught at the training school and the number and

location of all training courses to be held within one year following ap-
proval of the application; and

(iii) accompanied by all required fees.

(B) After review of the application for approval for a
training school, the state fire marshal will approve or deny the appli-
cation within 60 days following receipt of the materials. A letter of
denial will state the specific reasons for the denial. An applicant that
is denied approval may reapply at any time by submitting a completed
application that includes the changes necessary to address the specific
reasons for denial.

(d) Renewal applications.

(1) Inorderto be complete, renewal applications for certifi-
cates, licenses, instructor approvals, and training school approvals must
be submitted on the forms adopted by reference in §34.630 of this title
and be accompanied by all fees, documents, a criminal history report
from the Texas Department of Public Safety, and information required
by Insurance Code Chapter 6002 and this subchapter. A complete re-
newal application deposited with the United States Postal Service is
deemed to be timely filed, regardless of actual date of delivery, when
its envelope bears a postmark date that is before the expiration of the
certificate or license being renewed.

(2) A licensee with an unexpired license who is not em-
ployed by a registered firm at the time of the licensee's renewal may
renew that license, but the licensee may not engage in any activity for
which the license was granted until the licensee is employed and qual-
ified by a registered firm.

(e) Complete applications. The application form for a license,
registration, instructor approval, and training school approval must be
accompanied by the required fee and must, within 180 days of receipt
by the State Fire Marshal's Office of th