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Statewide agencies and regional agencies that extend into four or more counties post

meeting notices with the Secretary of State.

Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml

Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call
512-463-5561. Or request a copy by email: register@sos.state.tx.us

For items not available here, contact the agency directly. Items not found here:

e minutes of meetings

e agendas for local government bodies and regional agencies that extend into fewer
than four counties

e legislative meetings not subject to the open meetings law

The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.

http://texasattorneygeneral.gov/og/open-government

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).

Additional information about state government may be found here:
http://www.texas.gov

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.
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As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

GOVERNOR

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for April 8, 2016

Appointed to the Interagency Data Transparency Commission for a
term at the pleasure of the Governor, Jordan Hale of Austin (replac-
ing Stacey Napier of Austin). Ms. Hale will serve as presiding officer
of the commission.

Designating Julio C. Cerda of Mission as presiding officer of the Texas
State Board of Plumbing Examiners for a term at the pleasure of the
Governor. Mr. Cerda is replacing Tammy Betancourt of Houston as
presiding officer.

Appointed to the Texas State Board of Plumbing Examiners for a term
to expire September 5, 2021, Thomas E. "Tom" Freeman of Huntsville
(replacing Tammy Betancourt of Houston whose term expired).

Appointed to the Texas State Board of Plumbing Examiners for a term
to expire September 5, 2021, Ben R. Friedman of Dallas (replacing
Richard A. "Rick" Lord of Pasadena whose term expired).

Appointed to the Texas State Board of Plumbing Examiners for a term
to expire September 5, 2021, Robert F. "Robi" Jalnos of San Antonio
(replacing Carlos DeHoyos of Gladewater whose term expired).

Appointments for April 12, 2016

Appointed to the Texas Board of Professional Geoscientists for a term
to expire February 1, 2021, Lindsey L. Bradford of Edna (replacing
Justin McNamee of Rowlett whose term expired).

Appointed to the Texas Board of Professional Geoscientists for a term
to expire February 1, 2021, Bereket M. Derie of Round Rock (replacing
Kelley Krenz Doe of Friendswood whose term expired).

Appointed to the Texas Board of Professional Geoscientists for a term
to expire February 1, 2021, Steven W. Fleming of Midland (replacing
Charles Saron Knobloch of Katy whose term expired).

Appointed to the Texas Holocaust and Genocide Commission for a
term to expire February 1, 2017, Peter N. "Pete" Berkowitz of Houston
(Mr. Berkowitz is being reappointed).

Appointed to the Texas Holocaust and Genocide Commission for a
term to expire February 1, 2017, Alia D. Garcia Ureste of El Paso (Ms.
Ureste is being reappointed).

Appointed to the Texas Holocaust and Genocide Commission for a
term to expire February 1, 2019, Lynne G. Aronoff of Houston (re-
placing Gregg A. Philipson of Austin whose term expired).

Appointed to the Texas Holocaust and Genocide Commission for
a term to expire February 1, 2019, Rebecca J. "Becky" Keenan of
Pearland (replacing LaSalle R. Vaughn of San Antonio whose term
expired).

Appointed to the Texas Holocaust and Genocide Commission for a
term to expire February 1, 2019, Peter E. Tarlow of College Station
(replacing Zsuzsanna Ozsvath of Richardson whose term expired).

Designating Peter E. Tarlow of College Station as presiding officer
of the Texas Holocaust and Genocide Commission for a term at the
pleasure of the Governor. Dr. Tarlow is replacing Peter N. "Pete"
Berkowitz of Houston as presiding officer.

Appointments for April 19, 2016

Appointed to the Family Practice Residency Advisory Committee for a
term to expire August 29, 2018, Ruth S. Chambers of Dallas (replacing
Idolina Araceli Davis of San Antonio whose term expired).

Appointments for April 22, 2016

Appointed to the Texas Board of Physical Therapy Examiners for a
term to expire January 31, 2021, Harvey D. Aikman of Mission (Mr.
Aikman is being reappointed).

Appointed to the Texas Board of Physical Therapy Examiners for a
term to expire January 31, 2021, Glenda Clausell of Houston (replacing
Rene Daniel Pena of El Paso whose term expired).

Appointed to the Texas Board of Physical Therapy Examiners for a
term to expire January 31, 2021, Liesl L.S. Olson of Lubbock (replac-
ing Melinda A. Rodriguez of San Antonio whose term expired).

Greg Abbott, Governor
TRD-201601913

¢ ¢ ¢
Proclamation 41-3479
TO ALL TO WHOM THESE PRESENTS SHALL COME:

I, GREG ABBOTT, Governor of Texas, do hereby certify that the se-
vere weather and flooding event that began on April 17, 2016, and
that continues, has caused a disaster in Austin, Bastrop, Colorado, Fort
Bend, Grimes, Harris, Montgomery, Waller and Wharton counties in
the State of Texas.

THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I do hereby declare a
state of disaster in Austin, Bastrop, Colorado, Fort Bend, Grimes, Har-
ris, Montgomery, Waller and Wharton counties in the State of Texas.

Pursuant to Section 418.017 of the code, I authorize the use of all avail-
able resources of state government and of political subdivisions that are
reasonably necessary to cope with this disaster.

Pursuant to Section 418.016 of the code, any regulatory statute pre-
scribing the procedures for conduct of state business or any order or
rule of a state agency that would in any way prevent, hinder or delay
necessary action in coping with this disaster shall be suspended upon
written approval of the Office of the Governor. However, to the ex-
tent that the enforcement of any state statute or administrative rule re-
garding contracting or procurement would impede any state agency's
emergency response that is necessary to protect life or property threat-
ened by this declared disaster, | hereby authorize the suspension of such
statutes and rules for the duration of this declared disaster.

GOVERNOR May 6, 2016 41 TexReg 3211



In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 18th day of April, 2016.

Greg Abbott, Governor
TRD-201601914

¢ ¢ ¢
Proclamation 41-3480
TO ALL TO WHOM THESE PRESENTS SHALL COME:

I, GREG ABBOTT, Governor of Texas, issued a disaster proclamation
on April 18, 2016, certifying that the severe weather and flooding event
that began on April 17, 2016, has caused a disaster in many Texas
counties. Those same conditions continue to exist in these and other
counties in Texas.

THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I do hereby amend the
aforementioned proclamation and declare a disaster in Austin, Bastrop,
Bosque, Colorado, Fayette, Fort Bend, Grimes, Harris, Liberty, Milam,
Montgomery, Palo Pinto, Parker, San Jacinto, Waller and Wharton
counties in the State of Texas.

Pursuant to Section 418.017 of the code, I authorize the use of all avail-
able resources of state government and of political subdivisions that are
reasonably necessary to cope with this disaster.

Pursuant to Section 418.016 of the code, any regulatory statute pre-
scribing the procedures for conduct of state business or any order or
rule of a state agency that would in any way prevent, hinder or delay
necessary action in coping with this disaster shall be suspended upon
written approval of the Office of the Governor. However, to the ex-
tent that the enforcement of any state statute or administrative rule re-
garding contracting or procurement would impede any state agency's
emergency response that is necessary to protect life or property threat-
ened by this declared disaster, I hereby authorize the suspension of such
statutes and rules for the duration of this declared disaster.

In accordance with statutory requirements, copies of this proclamation
shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 22nd day of April, 2016.

Greg Abbott, Governor
TRD-201601976

¢ ¢ ¢
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The Texas Register publishes summaries of the following:
Requests for Opinions, Opinions, Open Records Decisions.

‘IaE c ATTORNEY
gE NE RAL An index to the full text of these documents is available from
the Attomey General's Internet site hitp://www.oag.state.tx.us.

Telephone: 512-936-1730. For information about pending requests for opinions, telephone 512-463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of his
responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state officials. The
Texas Government Code indicates to whom the Attorney General may provide a legal opinion. He may not write legal opinions
for private individuals or for any officials other than those specified by statute. (Listing of authorized requestors:

http://www.oag.state.tx.us/opinopen/opinhome.shtml.)

Opinions

Opinion No. KP-0076

The Honorable Jerry D. Rochelle

Bowie County Criminal District Attorney
601 Main Street

Texarkana, Texas 75504

Re: Whether Texas law allows photographic insurance enforcement
systems (RQ-0062-KP)

SUMMARY

A court is likely to conclude that counties are not authorized to utilize
an automated photographic or similar system to enforce the financial
responsibility laws in chapter 601 of the Transportation Code.

Opinion No. KP-0077

The Honorable Joseph C. Pickett
Chair, Committee on Transportation
Texas House of Representatives
Post Office Box 2910

Austin, Texas 78768-2910

Re: Authority of the Texas Department of Transportation to enter
into design-build contracts during the 2016-2017 fiscal biennium
(RQ-0063-KP)

SUMMARY

Pursuant to section 223.242 of the Transportation Code, the Depart-
ment of Transportation may enter into a design-build contract for a
highway project with a construction cost estimate of $150 million or
more. The Department may not enter into more than three such con-
tracts in each fiscal year.

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.
TRD-201601978

Amanda Crawford

General Counsel

Office of the Attorney General

Filed: April 26, 2016

¢ ¢ ¢
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PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 5. TEXAS FACILITIES
COMMISSION

CHAPTER 115.
PROGRAM

Introduction and Background.

FACILITIES LEASING

The Texas Facilities Commission ("Commission") proposes an
amendment to Chapter 115, §115.13, and a new Subchapter B
§§115.20 - 115.22. During its rule review, published in the De-
cember 11, 2015, issue of the Texas Register (40 TexReg 8915),
the Commission reviewed and considered Texas Administrative
Code, Title 1, Chapter 115, Facilities Leasing Program, for read-
option, revision, or repeal in accordance with Texas Government
Code §2001.039 (West 2008). The Commission determined that
Chapter 115 was still necessary. Revisions to the rules, however,
are necessary to ensure consistency with governing statutes and
to provide guidance and clarity to situations where a state lease
is cancelled due to lack of funding. Through a concurrent no-
tice of adopted rule review, the Commission readopted Texas
Administrative Code, Title 1, Part 5, Chapter 115 with amend-
ments. The revised rules are proposed pursuant to the Commis-
sion's rulemaking authority found in Texas Government Code,
§2167.0021(b) and §2167.008 (West 2008).

Section by Section Summary.

Section 115.13 establishes guidelines for determining best value
in procurement of leased space. Subsection (b) lists the criteria
to be used in the evaluation of qualified sites. Subsection (b)(8)
references the "Facilities Master Plan." In order to be consistent
with the Commission's governing statutes, Texas Government
Code, §§2166.101-.104 (West Supp. 2015), the Commission
proposes to amend subsection (b)(8) to reference the "master
facilities plan."

In addition to the proposed amendment, the Commission pro-
poses a new Subchapter B concerning the cancellation of a
lease due to a lack of funding. Proposed new §115.20 will
provide definitions for the subchapter. Proposed new §115.21
sets out the procedure for determining whether a leased facility
is an idle facility or has idle capacity. Proposed new §115.22
sets out the procedure for the cancellation of a lease due to a
lack of funding. The proposed rules provide a process by which
any request to cancel a lease due to a lack of funding is accom-
panied by a written determination of the facts justifying such
a request as well as the approval of the requesting agency's
governing body or executive director.

Fiscal Note.

Harvey Hilderbran, Executive Director, has determined that for
each year of the first five-year period the proposed rules are in
effect there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the proposed
rules.

Public Benefit/Cost Note.

Mr. Hilderbran has also determined that for each year of the
first five-year period the proposed rules are in effect the public
benefit will be further clarification by conforming to existing statu-
tory language and guidance to governmental entities as well as
transparency for the public on the Commission's process for can-
celling a lease due to a lack of funding.

Mr. Hilderbran has further determined that there will be no effect
on individuals or large, small, and micro-businesses as a result
of the proposed new rules. Consequently, an Economic Impact
Statement and Regulatory Flexibility Analysis, pursuant to Texas
Government Code §2006.002 (West 2008 & Supp. 2015), is not
required.

In addition, Mr. Hilderbran has determined that for each year of
the first five-year period the proposed rules are in effect there
should be no effect on a local economy; therefore, no local em-
ployment impact statement is required under the Administra-
tive Procedure Act, Texas Government Code §2001.022 (West
2008).

Takings Impact Assessment.

Mr. Hilderbran has determined that this proposal does not re-
strict or limit an owner's right to his or her property that would
otherwise exist in the absence of government action and, there-
fore, does not constitute a taking under Texas Government Code
§2007.043 (West 2008 & Supp. 2015).

Request for Comments.

Interested persons may submit written comments on the pro-
posed rules to the General Counsel, Legal Services Division,
Texas Facilities Commission, P.O. Box 13047, Austin, Texas
78711-3047. Comments may also be sent via email to rulescom-
ments@tfc.state.tx.us. For comments submitted electronically,
please include "Chapter 115 Facilities Leasing Program" in the
subject line. Comments must be received no later than thirty
(30) days from the date of publication of the proposed rules
in the Texas Register. Comments should be organized in a
manner consistent with the organization of the proposed rules.
Questions concerning the proposed rules may be directed to
Ms. Kay Molina, General Counsel, at (512) 463-7220.

SUBCHAPTER A. STATE LEASED PROPERTY
1 TAC §115.13
Statutory Authority.
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The amendment to §115.13(b)(8) is proposed pursuant to Texas
Government Code, §2167.0021(b), which directs the Commis-
sion to adopt rules establishing guidelines for the determination
of best value in a lease contract, and §2167.008, which directs
the Commission to adopt rules necessary to administer its duties
under Chapter 2167 (West 2008).

Cross Reference to Statute.

The statutory provisions affected by the proposed rule amend-
ment are those set forth in Chapter 2167 of the Texas Govern-
ment Code.

$115.13.  Best Value Guidelines.

(a) The Commission shall develop procedures, deadlines, site
analyses and market analyses to ensure that recommendations for lease
procurements reflect the best value to the State of Texas.

(b) In determining the specific procedures to be used to eval-
uate the properties and identification of the best value to the state, the
Commission shall develop and maintain documents in the permanent
lease file of the Commission detailing its evaluation of each of the fol-
lowing criteria for all qualified sites selected for final consideration:

(1) analysis of the total cost of occupancy offered by the
proposed Lessor;

(2) utility costs;
(3) age, type and condition of the premises;

(4) costs, if any, of improvements required to meet the ap-
proved agency specifications;

(5) location of the property and access to public facilities
and transportation;

(6) access to and cost of parking;
(7) security of premises;

(8) space planning considerations including implementa-
tion of the master facilities plan [Eaeilities Master Plan] and space con-
solidation options;

(9) direct and indirect costs of relocation; and

(10) any other considerations relevant to the approved
agency specifications and existing market conditions.

(c) Prior to making a recommendation to the Commission, an
assessment of the proposed Lessor shall be performed to determine the
relevant experience, financial condition, and history of bankruptcy, lit-
igation and judgments involving the proposed Lessor, and, as appro-
priate, its owners, officers, directors, subsidiaries, affiliates, or prede-
cessors that may be relevant indicators of proposed Lessor's ability to
perform under the lease contract. The findings of this inquiry shall be
maintained in the permanent lease file of the Commission.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 21, 2016.

TRD-201601906

Kay Molina

General Counsel

Texas Facilities Commission

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 463-7220

¢ ¢ ¢

SUBCHAPTER B. CANCELLATION OF
LEASE DUE TO LACK OF FUNDING

1 TAC §§115.20 - 115.22

Statutory Authority.

The new rules are proposed pursuant to Texas Government
Code, §2167.008, which directs the Commission to adopt rules
necessary to administer its duties under Chapter 2167 (West
2008).

Cross Reference to Statute.

The statutory provisions affected by the proposed rule amend-
ment are those set forth in Chapter 2167 of the Texas Govern-
ment Code.

$115.20.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) "Cost of idle facilities or idle capacity" means costs
such as maintenance, repair, housing, rent, and other related costs, e.g.,
insurance, interest, property taxes and depreciation or use allowances.

(2) "Facilities" means land and buildings or any portion
thereof, equipment individually or collectively, or any other tangible
capital asset, wherever located, and whether owned or leased by the
governmental agency.

(3) "Funding Out Clause" means the constitutional prohi-
bitions on spending as set out in Sections 49 and 49a, Article III, Texas
Constitution and codified in Texas Government Code §2167.055(¢)
(West 2008) which are incorporated into the state lease, as amended.

(4) "Governmental agency" means a board, commission,
department, office, or other agency in the executive branch of state
government, including an institution of higher education as defined by
§61.003, Education Code.

(5) "ldle capacity" means the unused capacity of partially
used facilities. It is the difference between: (a) that which a facility
could achieve under 100 percent operating time on a one-shift basis
less operating interruptions resulting from time lost for repairs, setups,
unsatisfactory materials, and other normal delays; and (b) the extent
to which the facility was actually used to meet demands during the
accounting period. A multi-shift basis should be used if it can be shown
that this amount of usage would normally be expected for the type of

facility involved.

(6) "Idle facilities" means completely unused facilities that
are excess to the governmental agency's current needs.

§115.21.

Determination of Idle Capacity or Idle Facilities.

(a) Prior to requesting that the Commission cancel a lease due
to lack of funding, the governmental agency shall determine that it oc-
cupies idle facilities or has idle capacity due to one of the following
factors:

(1) changes in program requirements;

(2) the implementation of changes that result in a reduction

in staff;

(3) consolidation of office or building space to achieve cost
efficiencies;

(4) a change in client demographics resulting in the need
to relocate staff to other locations; or
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(5) efforts to achieve more economical operations, reorga-
nization, termination, or other causes which could not have been rea-

sonably foreseen.

(b) Upon furnishing a written determination that the govern-
mental agency occupies idle facilities or has idle capacity based upon
the factors set out in subsection (a) above to the Commission, a lease
may be considered for cancellation by the Commission upon request
by a governmental agency.

$§115.22.  Cancellation of Lease Upon Request by a Governmental
Agency Due to Lack of Funding.

(a) Unless a governmental agency has been abolished by the
Legislature, a governmental agency that elects to invoke the Funding
Out Clause to cancel a lease due to lack of funding shall request the
Commission to either cancel the lease or make the leased premises
available to another governmental agency.

(b) A request by a governmental agency to cancel a lease due
to lack of funding must have the approval of the governing body of the
governmental agency making the request. Any agency under the au-
thority of an individual commissioner or executive director, appointed
by or directly accountable to the Governor, must provide evidence of
notification to the Office of the Governor in order for such a request to
be considered for action by the Commission.

(c) Unless the term of the lease is amended by written agree-
ment between a lessor and the Commission, the Commission will serve
written notice to the lessor of intent to cancel the lease effective on a
date certain at least 180 days prior to the date of the lease cancellation.
Notice to the lessor is effective upon receipt if served by electronic mail
directed to the lessor's designated contact on the Commission's data-
base. Rent shall continue to be paid through the date that the lessee
vacates the facilities or through the end of the biennium, whichever is
later, for which funds had been certified pursuant to Texas Government
Code §2167.101 (West 2008).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 21, 2016.

TRD-201601907

Kay Molina

General Counsel

Texas Facilities Commission

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 463-7220

¢ ¢ ¢
TITLE 19. EDUCATION

PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

CHAPTER 1. AGENCY ADMINISTRATION
SUBCHAPTER J. FINANCIAL AID ADVISORY
COMMITTEE

19 TAC §§1.149 - 1.151, 1.154

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to §§1.149 - 1.151 and §1.154
concerning the Financial Aid Advisory Committee. The changes
to rules are described as follows.

Section 1.149 regarding authority and purpose removes redun-
dant language.

Section 1.150 regarding definitions removes unnecessary lan-
guage referring to the location of the Texas Financial Aid Infor-
mation Center call center and the College for All Texans web-
site. Section 1.150(3) removes the definition of "Commissioner"
as the term is not referenced in the rule.

Section 1.151(a) regarding committee membership and officers
adds language regarding the composition of the commit-
tee's membership to include representatives employed in the
non-profit sector. Section 1.151(b)(1) - (4) language is modified
to state the minimum of one representative from the health-re-
lated sector to be included in the committee. Language is also
added to clarify that the committee will be comprised of at least
one student representative from a health-related institution or a
four-year institution; one student representative from a two-year
college sector; and one representative from the Texas Associ-
ation of Student Financial Aid Administrators (TASFAA). Each
will serve as non-voting members on the committee. Language
referencing the specific professional associations is removed
from §1.151(c). Section 1.151(e)(2) adds language to clarify the
appointment procedures in which the vice chair succeeds the
presiding officer. Section 1.151(g) adds language clarifying the
one-year term of the TASFAA appointed committee member.

Section 1.154 regarding tasks assigned the committee adds
language which provides clarity to the committee's role to pro-
vide guidance and advice on tasks assigned to the Coordinating
Board.

Dr. Charles W. Puls, Ed.D., Deputy Assistant Commissioner for
Student Financial Aid Programs, has determined that for each
year of the first five years the sections are in effect, there will not
be any fiscal implications to state or local government as a result
of enforcing or administering the rules.

Dr. Puls has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated
as a result of administering the sections will be will be the effi-
cient and transparent administration of the advisory committee.
There is no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
sections as proposed. There is no impact on local employment.

Comments on the proposal may be submitted to Charles W.
Puls, Deputy Assistant Commissioner for Student Financial
Assistance Programs, Texas Higher Education Coordinating
Board, at 1200 E. Anderson Lane, Austin, Texas 78752 and
Charles.Puls@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The rules are proposed under the Texas Education Code,
§61.026, which authorizes the Coordinating Board to adopt
rules in accordance with the statute and Board rules.

The proposed rules affect TEC, Chapter 61, Subchapter
B, §61.0776 and Texas Government Code, Chapter 2110,
§2110.0012.

$1.149.  Authority and Specific Purposes of the Financial Aid Advi-
sory Committee.

(a) (No change.)
(b) Purposes.
(1) (No change.)
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(2) In addition, the committee shall provide insight on
[review] state financial aid program policies and procedures (e.g.
eligibility, allocations, disbursement processes, etc.); [review state
allocation of financial aid funds to address state goals;] review the
collection, use, and reporting [and uses] of data; and identify areas of
research for consideration.

§1.150.  Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings:

(1) (No change.)

(2) Center for Financial Aid Information--The state's entity
for developing and disseminating information about financial aid for
college, consisting of the Texas Financial Aid Information Center call
center [housed at the Texas Guaranteed Student Loan Corporation,] and
the College for All Texans website [housed on the Board's website].

(3)-(4) (No change.)

§1.151. Committee Membership and Olfficers.

(a) Membership shall consist of financial aid practitioners,
public school counselors, and other persons employed in the non-profit
sector in roles with responsibility for advising students regarding
financial aid [whe ean provide insight inte the informational needs of
students].

(b) Membership on the committee will include:

(1) at least two representatives from the following sectors
[each seeter] of higher education: [{]four-year public universities,
[health-related institutions;] two-year colleges, and private insti-
tutions[)]; and at least one representative from a health-related
institution;

(2) atleast one student representative[; if twe are seleeted;
ene is to be] from a health-related institution or the four-year college
sector; and at least one student representative from the two-year college
sector, who serve as non-voting members;

(3) two representatives of school districts; and

(4) one representative from the Texas Association of Stu-
dent Financial Aid Administrators (TASFAA), named by the TASFAA
Board, who serves as a non-voting member.

(c) Interested persons[; such as the Independent Colleges and
of Community Coelleges (TACC);] and legislative and governmental
relations staff shall be regularly advised of committee meetings.

(d) The number of committee members shall not exceed
twenty-four (24).

(¢) Members of the committee shall select:

(1) the presiding officer, who will be responsible for con-
ducting meetings and conveying committee recommendations to the
Board, and who will be selected from the financial aid practitioners
serving on the committee; and

(2) the vice chair, who will succeed the presiding officer
at the end of the presiding officer's year of service, and who will be
selected from the financial aid practitioners serving on the committee.

(f) (No change.)

(g) Members shall serve for a term of three years, except that,
regardless of the number of years previously on the committee, terms
for persons who serve as chair of the committee will include the year as

chair and the subsequent year as immediate-past chair; and the terms of
persons who serve as vice chair will include the year as vice chair, the
subsequent year as chair, and a following year as immediate-past chair
of the committee. Student members of the committee will serve two-
year terms. The TASFAA representative will serve a one-year term.
Persons who have previously served on the committee are eligible to
serve again.

§1.154.

Tasks Assigned the Committee.

(a) Tasks assigned the committee include providing the agency
with guidance and advice to:

(1) - (4) (No change.)
(b) Other tasks to be addressed include:
(1) - (2) (No change.)
allocations to ensure state goals are met:}

(3) [#)] review the collection, [and] use, and reporting of
financial aid data; and

(4) [65)] identify areas of research for consideration.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601930

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 427-6114

¢ ¢ ¢

CHAPTER 4. RULES APPLYING TO

ALL PUBLIC INSTITUTIONS OF HIGHER
EDUCATION IN TEXAS

SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §4.12

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new §4.12, concerning tracking of participation
of students with intellectual and developmental disabilities (IDD).
This new requirement is based upon Senate Bill 37, enacted by
the 84th Texas Legislature Session. The bill became effective
September 1, 2015. Specifically, the proposed new section de-
fines IDD for the purposes of tracking students, and establishes
that the Coordinating Board may collect information from institu-
tions of higher education regarding the undergraduate and grad-
uate participation of students with IDD, as required by Texas Ed-
ucation Code, Subchapter C, §61.0664.

Dr. Julie Eklund, Assistant Commissioner, Texas Higher Educa-
tion Coordinating Board, has determined that for each year of
the first five years the section is in effect, there will be no signifi-
cant fiscal impact to the state.

Dr. Eklund has determined that for the first five years the section
is in effect, the public benefits anticipated as a result of admin-
istering the section will be greater understanding of the partic-
ipation of persons with IDD at institutions of higher education.
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There are no substantial costs to Texas higher education institu-
tions required to comply with this section as proposed. There is
no impact on local employment.

Comments on the proposed section may be submitted to
Dr. Julie Eklund, Assistant Commissioner, Strategic Planning
and Funding, Texas Higher Education Coordinating Board,
1200 East Anderson Lane, Austin, Texas 78752, julie.ek-
lund@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The new section is proposed under Texas Education Code,
§61.0664, Collection and Study of Data on Participation of Per-
sons with Intellectual and Developmental Disabilities in Higher
Education, which requires the board to collect and maintain
data relating to undergraduate and graduate level participation
of persons with intellectual and developmental disabilities (IDD)
at institutions of higher education.

The proposed new section affects Texas Education Code,
§61.0664.

$§4.12.  Tracking Participation of Students with Intellectual and De-
velopmental Disabilities (IDD).

(a) For the purpose of this rule, Intellectual and Developmen-
tal Disability (IDD) will be defined as a neurodevelopmental disorder
that must meet the following criteria:

(1) Deficits in intellectual functions, such as reasoning,
problem solving, planning, abstract thinking, judgement, academic
learning, and learning from experience.

(2) Deficits in adaptive functioning that result in failure to
meet developmental and sociocultural standards for personal indepen-
dence and social responsibility. Without ongoing support, the adaptive
deficits limit functioning in one or more activities of daily life, such
a communication, social participation, and independent living, across
multiple environments, such as home, school, work and community.

(3) Paragraphs (1) and (2) of this subsection may occur af-
ter the developmental period (such as in the case of a traumatic brain

injury).

(4) Students with IDD may include those diagnosed with
an Autism Spectrum Disorder.

(b) For the purpose of this rule, "postsecondary transitional
program or postsecondary program for students with IDD" will be de-
fined as a degree, certificate or non-degree program for students with
IDD that is offered by an institution of higher education. These pro-
grams are designed to support students with IDD who want to continue
academic, career, and independent living instruction following com-
pletion of secondary education.

(c) The Coordinating Board may collect, as part of its ongoing
regular data collection process, information about students with IDD
for the purpose of analyzing factors affecting the college participation
and outcomes of persons with IDD at public institutions of higher edu-
cation. Institutions may only report students who have been identified
through self-identification and/or documented receipt of special ser-
vices. Students who do not self-identify will not be reflected in the
data. Institutions may, but are not required to, collect consent forms
regarding reporting of the data outlined in subsection (d) of this sec-
tion from students who have self-identified with an IDD. In the case
where a student has an appointed legal guardian, the guardian will act
on behalf of the student for the purposes of this rule.

(d) All public institutions of higher education shall provide to
the Coordinating Board data (as specified in subsection (e) of this sec-
tion) regarding the enrollment of individuals with IDD in their under-

graduate, graduate and technical continuing education programs. Data
about these students' participation in postsecondary transitional pro-
grams or postsecondary programs for students with IDD will also be
collected, but student-level data will not be collected for students en-
rolled in these programs unless they are also enrolled in credit-bearing
college-level coursework or technical continuing education. Institu-
tions of higher education and the Coordinating Board shall follow all
federal privacy requirements under the Family Educational Rights and
Privacy Act (FERPA) and the Health Insurance Portability and Ac-
countability Act (HIPAA) when collecting and reporting data for the
purposes of this rule.

(e) Two additional items will be added to the CBM Student
Reports (CBM001, CBMO00A, and CBMOE1) for the purposes of this
ongoing study. The definitions in subsections (a) and (b) of this section
will apply to the data collection for these items.

(1) An item with three options in which the student is re-
ported as:

(A) not identified as having an IDD;
(B) identified as having an IDD;

(C) identified as having an autism spectrum develop-
mental disorder but not an intellectual disability.

(2) _An item with three options indicating if:

(A) the student never participated in a postsecondary
transitional program or postsecondary program for students with IDD;

(B) the student participated in a postsecondary transi-
tional program or postsecondary program for students with IDD;

(C) it is unknown if the student ever participated in a
postsecondary transitional program or postsecondary program for stu-
dents with IDD.

(f) Access to the identifiers above in the CBM Student Report
which indicate if an enrolled student has an IDD as defined will not be
made available to the Education Research Centers, established under
Texas Education Code §1.005, as part of regular data requests unless
this information is specified and approved by the advisory board estab-
lished under Texas Education Code §1.006 as relating to the research

study proposed.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601931

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 427-6114
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CHAPTER 5. RULES APPLYING TO
PUBLIC UNIVERSITIES, HEALTH-RELATED
INSTITUTIONS, AND/OR SELECTED PUBLIC
COLLEGES OF HIGHER EDUCATION IN
TEXAS

SUBCHAPTER A. GENERAL PROVISIONS

PROPOSED RULES May 6, 2016 41 TexReg 3219


mailto:lund@thecb.state.tx.us
http:julie.ek

19 TAC §5.5

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to §5.5 concerning the Uniform
Admission Policy. Specifically, House Bill 2472, passed by the
84th Texas Legislature, Regular Session, repealed Texas Ed-
ucation Code (TEC) §51.803(a)(3), which indicated The Univer-
sity of Texas at Austin would lose the authority to offer admission
under TEC §51.803(a-1) after the 2017-2018 academic year. As
a result, the institution will continue indefinitely to have the au-
thority under TEC §51.803(a-1) to limit its automatic admission
of entering first-time freshmen in the top 10 percent of their high
school classes to no more than 75 percent of the institution's en-
rollment capacity for first-time entering undergraduate students.

Mr. R. Jerel Booker, J.D., Assistant Commissioner for College
Readiness and Success, has determined that for each year of
the first five years the section is in effect, there will not be any
fiscal implications for state or local governments as a result of
enforcing or administering the rules.

Mr. Booker has also determined that for each of the first five
years the section is in effect, the public benefit anticipated as a
result of administering the section will be consistency in The Uni-
versity of Texas at Austin's policies in admitting first-time fresh-
men in the top 10 percent of their high school classes. There
is no effect on small businesses. There are no anticipated eco-
nomic costs to persons who are required to comply with the sec-
tion as proposed. There is no impact on local employment.

Comments on the proposal may be submitted to Jerel Booker,
Texas Higher Education Coordinating Board, J.D., P.O. Box
12788, Austin, Texas 78711 or via email in care of Jane Cald-
well, who may be reached at jane.caldwell@thecb.state.tx.us.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The amendments are proposed under the Texas Education
Code, §51.803, which provides the Coordinating Board with the
authority to adopt rules for the Uniform Admission Policy.

The amendments affect Texas Education Code, §51.803.

$5.5.  Uniform Admission Policy.
(a) - (d) (No change.)

(e) For the period beginning with [frem] the 2011-2012 aca-
demic year [through the 2017-2018 academie year], The University of
Texas at Austin is not required to admit applicants under this subchapter
in excess of the number needed to fill 75 percent of first-time resident
undergraduate students.

® - () (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 22, 2016.

TRD-201601909

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 427-6114

¢ ¢ ¢

CHAPTER 13. FINANCIAL PLANNING

SUBCHAPTER M. TOTAL RESEARCH
EXPENDITURES
19 TAC §§13.300 - 13.304

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new §§13.300 - 13.304 concerning standards
and accounting methods for determining total research expendi-
tures. The intent of these new sections is to prescribe standards
and accounting methods for total restricted research expendi-
tures required by Texas Education Code, Chapter 62, Subchap-
ter C, §62.053.

Dr. Rex C. Peebles, Assistant Commissioner for Academic
Quality and Workforce, has determined that for the first five
years there will be no fiscal implications for state or local gov-
ernments as a result of adopt the new rules.

Dr. Peebles has also determined that for the first five years the
new rules are in effect, the public benefits anticipated as a result
of administering the sections will be the clarification of how total
research expenditures are accounted. There are no significant
economic costs anticipated to persons and institutions who are
required to comply with the sections as proposed. There is no
impact on local employment.

Comments on the proposed new rules may be submitted by
mail to Rex C. Peebles, Assistant Commissioner, Texas Higher
Education Coordinating Board, P.O. Box 12788, Austin, Texas
78711 or via email at AQWComments@ THECB.state.tx.us.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The new sections are proposed under the Texas Education
Code, Chapter 62, Subchapter C, §62.053, which authorized
the Coordinating Board to prescribe standards and accounting
methods for determining the amount of total research funds
expended.

The new sections affect the implementation of Texas Education
Code, §8§62.051 - 62.0535 and §§62.131 - 62.137.

§13.300. Purpose and Scope.

The purpose of this subchapter is to establish standards and account-
ing methods for determining total research expenditures based on all
research conducted at Texas institutions of higher education.

§13.301.  Authority.

Texas Education Code, §61.0662, requires the Coordinating Board to
maintain an inventory of all institutional and programmatic research ac-
tivities being conducted by all institutions of higher education. Texas
Education Code, §62.051, establishes the Texas Research University
Fund and §62.053, authorizes the Coordinating Board to prescribe stan-
dards and accounting methods for determining the amount of total re-
search funds expended.

$§13.302.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Annual Financial Report (AFR)--Institutional financial
report for one fiscal year as required by Texas Education Code,
§51.005.

(2) Areas of Special Interest--Major research topics impor-
tant to the public as listed in the Research Expenditure Survey.

(3) Coordinating Board or Board--The Texas Higher Edu-
cation Coordinating Board.
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(4) Research Expenditures or Expenditures--In a specific
fiscal year, expenditure of funds paid out by an institution to support

(5) Increase of the AFR total by the amount of
pass-throughs from Texas Engineering Experiment Station as defined

institutional Research and Development activities.

(5) Pass-through to sub-recipient--External award funds

for the Research Expenditure Survey.

§13.304.  Reporting of Total Research Expenditures.

that are passed from one entity to a sub-recipient. The sub-recipient
expends the award funds on behalf, of or in connection with, the

pass-through entity.
(6) Research and Development (R&D)--All research activ-

ities, both basic and applied, and all development activities that are
supported at universities, colleges, and other non-profit institutions:

(A) Research--The systematic study directed toward
fuller scientific knowledge or understanding of the subject studied.

(B) Development--The systematic use of knowledge or
understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and
development of prototypes and processes.

(C) R&D Training--R&D also includes activities in-
volving the training of individuals in research techniques where such
activities utilize the same facilities as other research and development
activities and where such activities are not included in the instruction
function.

(7) Research Expenditure Survey--Instrument that estab-
lishes total R&D expenditures for each institution by research field and
areas of special interest, both accounted by funding source. The survey
includes a Research Expenditure Survey specific definition of R&D and
reporting guidelines for R&D activities.

(8) Research fields--Subject areas for R&D as listed in the
Research Expenditure Survey.

(9) Sources and Uses Template--An annual survey, part of
the Annual Financial Report, of Texas general academic and health-
related institutions to detail financial information and provide specific
information about revenues and expenditures.

§13.303.  Standards and Accounting Methods for Determining Total
Research Expenditures.

(a) Each institution reports R&D expenditures annually in the
Research Expenditure Survey.

(b) R&D expenditures for Texas A&M University include
consolidated expenses from Texas A&M University and its service
agencies.

(c) Research expenses from the AFR are reconciled to the total
R&D expenditures of the Research Expenditure Survey by a:

(1) Decrease of the AFR total by the amount of R&D ex-
penses that do not meet the narrow definition of R&D expenditures
used in the Coordinating Board's Research Expenditure Survey.

(2) Increase of the AFR total by the amount of indirect
costs associated with expenses for R&D as reported through the Re-
search Expenditure Survey.

(3) Increase of the AFR total by the amount of capital out-
lay for research equipment, not including R&D plant expenses or con-
struction.

(4) Increase of the AFR total by the amount of expenditures
for conduct of R&D made by an institution's research foundation or
501(c) corporation on behalf of the institution and not reported in the
institution's AFR, including indirect costs.

(a) The Board shall annually post a report of total research ex-
penditures of all public institutions of higher education on its website.

(b) Not later than January 1 of each year, the Board shall sub-
mit to the legislature information regarding human stem cell research
obtained by the Board from reports required by this subsection.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601933

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 427-6114

¢ ¢ ¢

CHAPTER 21. STUDENT SERVICES
SUBCHAPTER C. HINSON-HAZLEWOOD
COLLEGE STUDENT LOAN PROGRAM

19 TAC §§21.53 - 21.55

The Texas Higher Education Coordinating Board (Coordinating
Board, THECB) proposes amendments to §§21.53 - 21.55 con-
cerning the Hinson-Hazlewood College Student Loan Program
(HHCSLP).

Section 21.53 is amended to remove the definition for "Career
college", which does not meet the definition of an eligible institu-
tion as defined in Texas Education Code, §61.003. The section
has been renumbered accordingly.

Section 21.54 regarding the eligibility of institutions is amended
to align the language in rules with the eligibility provisions in
Texas Education Code, §61.003. The previous language has
been stricken.

Section 21.55 regarding student eligibility requirements is
amended to remove the reference to students attending career
colleges, as these institutions are not eligible to participate in
the loan program.

Dr. Charles W. Puls, Ed.D., Deputy Assistant Commissioner for
Student Financial Aid Programs, has determined that for each
year of the first five years the sections are in effect, there will not
be any fiscal implications to state or local government as a result
of enforcing or administering the rules.

Dr. Puls has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of administering the sections will be better understand-
ing of program requirements. There is no effect on small busi-
nesses. There are no anticipated economic costs to persons
who are required to comply with the sections as proposed. There
is no impact on local employment.

Comments on the proposal may be submitted to Charles
W. Puls, Ed.D., Deputy Assistant Commissioner, Student Fi-
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nancial Aid Programs, Texas Higher Education Coordinating
Board, at 1200 E. Anderson Lane, Austin, Texas 78752 or
charles.puls@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The amendments are proposed under the Texas Education
Code, Chapter 52, which states that the Coordinating Board
shall administer the student loan program authorized by this
chapter pursuant to Article Ill, §§50b-4, 50b-5, 50b-6, and
50b-7, of the Texas Constitution.

The amendments affect Texas Education Code, Chapter 52.

§21.53.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) - (4) (No change.)
[5) Career college--an educational institution that is net a
the U-S: Seeretary of Education under the Higher Education Aet of

(5) [€6)] Commissioner--the Commissioner of Higher Ed-
ucation.

(6) [€H] Cosigner/Accommodation Party--one who signs a
student loan promissory note and thereby assumes liability for the debt
and all fees and expenses associated with the note, who is not a direct
beneficiary of the proceeds of the loan.

(7) [€8)] Cost of Attendance--expenses, including direct
educational costs (tuition, fees, books, and supplies) as well as indi-
rect educational costs (room and board, transportation, and personal
expenses) incurred by a typical student receiving financial aid in
attending a particular college.

(8) [€9] Default--the failure of a borrower and cosigner, if
any, to make loan installment payments when due for a total of 180
days for CAL and HELP loans and 270 days for FFELP and HEAL
loans.

(9) [49)] Deferment--any period during which a borrower,
upon adequate showing of entitlement under the terms of the particular
lending program, shall be eligible to suspend payments.

(10) [ED] FFELP--the Federal Family Education Loan
Program, formerly the Guaranteed Student Loan Program, authorized
by the Higher Education Act of 1965, as amended, 20 U.S.C. §§1071
- 1087-4. Included in the FFELP are Federal Stafford Loans and
Federal Supplemental Loans for Students.

(11) [E#2)] Forbearance--discretionary permission from the
Commissioner or his designees that allows a borrower to cease pay-
ments temporarily, or allows an extension of time for making payments,
or temporarily reduces the payment amount from the amount that was
previously scheduled.

(12) [(43)] FSL--the Robert T. Stafford Federal Student
Loan Program to be known as "Federal Stafford Loans," formerly
known as Stafford Loans and Guaranteed Student Loans, which
included Federal Insured Student Loans. FSLs are made under
provisions of the Federal Family Education Loan Program; but, for
purposes of this subchapter, the acronym FSL will designate those
rules specific to FSL.

(13) [E4)] FSLS--Federal Supplemental Loans for Stu-

dents, formerly known as Supplemental Loans for Students and

Auxiliary Loans for Students. The FSLS are made under provisions
of the Federal Family Education Loan Program; but, for purposes of
this subchapter, the acronym FSLS will designate those rules specific
to FSLS.

(14) [645)] Fund--the Texas Opportunity Plan Fund as cre-
ated by the Constitution of the State of Texas, Article III, 50b; the
Student Loan Revenue Bond Fund authorized in the Texas Education
Code, Chapter 56, Subchapter H; and/or the Student Loan Auxiliary
Fund, authorized in the Texas Education Code, Chapter 52, Subchap-
ter F.

(15) [6€6)] HEAL or HEALP--Health Education Assis-
tance Loan Program authorized by the Public Health Service Act, as
amended, 42 U.S.C. §§292 - 292y.

(16) [(#H] HELP--Health Education Loan Program.

(17) [E8)] Hinson-Hazlewood College Student Loan Pro-
gram, or Program--the commonly used name for the Board program
which provides and administers FFELP, CAL, HEAL, and HELP stu-
dent loans under the authority of Texas Education Code, §§52.31 -
52.40.

(18) [49)] Hinson-Hazlewood College Student Loan Pro-
gram Officer--a full-time administrative official of an institution who
will act as the Board's on-campus agent.

(19) [29)] Regional Education Service Center--a center
established and operated by the Commissioner of Education under
Texas Education Code, Chapter 8.

(20) [EB] Resident of Texas--a resident of the State of
Texas as determined in accordance with Chapter 21, Subchapter B of
this title (relating to Determination of Resident Status). Nonresident
students who are eligible to pay resident tuition rates are not residents
of Texas.

(21) [22)] Revenue Bond Fund--the Student Loan Rev-
enue Bond Fund, authorized in the Texas Education Code, Chapter 56,
Subchapter H.

$§21.54.  Eligibility of Institutions.

(a) Eligible higher educational institution means a public or
private nonprofit institution of higher education, including a junior col-
lege, accredited by a recognized accrediting agency as defined by Texas
Education Code §61.003, or a regional education service center or other
entity that offers an alternative educator certification program approved
by the State Board for Educator Certification, Texas Education Code,
Chapter 21, §21.049: [The following institutions or entities located in
laeasaﬂdappfevedby%heU—&BepamﬂeB{efEdueaHeﬂfeﬁhepﬂr-
pose of guaranteeing the Board against loss due to the death, disability,
or default of borrower shall be eligible to partieipate in the Program:|

(1) is located in this state; and

(2) complies with the rules of the board promulgated in ac-
cordance with this subchapter.

HH Institations of Higher Education as defined in Texas

[(2) Private or }ndependen{ Institutions of Higher Eduea-
tion as defined in Texas Education Code; §61-003(15):}

{3) Career colleges that offer degree programs approved
by the Board under §§12.-1 - 12.46 of this title (relating to Career
Sehools and Colleges); and}

H4) Nenprofit private educational insti-
tutions acecredited by an agenecy recognized by the Beard in §7-4(a)
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of this title (relating to Exemptions; Revoeation of Exemptions; and
(b) - (d) (No change.)
$21.55.  Eligibility of Students.

(a) Subject to the requirement in subsection (b) of this provi-
sion, the Commissioner may authorize, or cause to be authorized, Hin-
son-Hazlewood College Student Loans to students at any eligible in-
stitution which certifies that the student meets program qualifications,
if the student:

(1) - (8) (No change.)

enrolled in a degree program approved by the Board
under the provisions of §§12.1 - 12,46 of this title (relating to Career
this section for a student enrolled in a career college:]
(9) [(9)] for FSLP, has been issued or will be issued a stu-
dent loan under any loan program administered by the Board.

(b) - (¢) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601934

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 427-6114

¢ ¢ ¢

SUBCHAPTER II. EDUCATIONAL AIDE
EXEMPTION PROGRAM

19 TAC §§21.1080, 21.1081, 21.1083 - 21.1085, 21.1087,
21.1088

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to §§21.1080; 21.1081; 21.1083 -
21.1085; 21.1087; and 21.1088 concerning the Educational Aide
Exemption Program.

Specifically, the amendment to §21.1080 strikes reference to the
former citation, §54.214, which was re-designated as §54.363 in
2011.

Changes to §21.1081 introduce terms relevant to new require-
ments for students receiving continuation awards, beginning fall
2014 (Senate Bill 1210, 83rd Legislature, Regular Session). The
new provisions include a grade point average requirement for
graduate and undergraduate students and a loss of eligibility
once an undergraduate student reaches the credit hour limit for
formula funding. The inclusion of definitions for "Continuation
Award" and "Excessive hours" caused subsequent definitions to
be renumbered. In addition, the definition of "Financial need" is
revised to align with the definition found in other state programs.

Section 21.1083 is amended to reflect two subsections, (a) and
(b), to distinguish between the general eligibility requirements
and the provisions for continuation awards. In subsection (a)(3),
the section number for "Hardship Provisions" is updated from
§21.1089 to §21.1088. New subsection (b) indicates the Senate

Bill 1210, 83rd Texas Legislature requirements regarding grade
point average and number of completed hours for continuation
awards.

The titles for §21.1084 and §21.1085 have been updated to re-
flect current rules. The amendments to §21.1085(a) and (b) indi-
cate that the exemption covers a student's full tuition and manda-
tory fee charges and only applies to courses for which an insti-
tution receives formula funding. Outdated language has been
removed.

Section 21.1087 adds the Texas Education Code citation,
§21.050(c), which authorizes an exemption from student teach-
ing for Educational Aide award recipients.

Section 21.1088 outlines hardship provisions that institutions
must follow to allow an individual, even though he or she failed
to meet program grade point average requirements, to receive
an exemption if that failure was due to circumstances outlined in
statute as a basis for special consideration. Such circumstances
include iliness, caring for another person, military deployment
or other just causes acceptable to the institution. In addition, in
keeping with Senate Bill 1210, the new sections indicate institu-
tions may, on a showing of good cause, allow an undergraduate
to receive the exemption although he or she has completed a
number of hours considered excessive under §21.1083(b) of
this subchapter (relating to Continuation Awards). The former
language relating to hardship provisions for recipients who are
unable to remain employed for the full term has been stricken.

Dr. Charles W. Puls, Ed.D., Deputy Assistant Commissioner,
Student Financial Aid Programs, has determined that for each
year of the first five years the sections are in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the rules.

Dr. Puls has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as a
result of administering the sections will be the institution's ability
to better meet the needs of their student populations. There is no
effect on small businesses. There are no anticipated economic
costs to persons who are required to comply with the sections
as proposed. There is no impact on local employment.

Comments on the proposal may be submitted to Charles W.
Puls, Ed. D., Deputy Assistant Commissioner, Student Fi-
nancial Aid Programs, Texas Higher Education Coordinating
Board, P.O. Box 12788, Austin, Texas 78711, (512) 427-6365,
charles.puls@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The amendments are proposed under the Texas Education
Code, §54.363, which provides the Coordinating Board with
the authority to adopt rules to implement the Educational Aide
Exemption Program.

The amendments affect Texas Education Code, §54.363.
$21.1080.  Authority and Purpose.

(a) Authority. Authority for this subchapter is provided in the
Texas Education Code, Chapter 54, Subchapter B, Tuition Rates. These
rules establish procedures to administer the subchapter as prescribed in
the Texas Education Code, §54.363 [(fermerly 54.214}], relating to an
exemption for Educational Aides [educational aides].

(b) Purpose. The purpose of the Educational Aide Exemption
Program is to encourage certain Educational Aides [educational aides]
to complete full teacher certification by providing need-based exemp-
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tions from the payment of tuition and certain mandatory fees at Texas
public institutions of higher education.

$§21.1081. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1)-(2) (No change.)

(3) Continuation Award--An exemption from tuition and
fees awarded to a student in accordance with this subchapter who has
received the exemption in a previous semester, and which is awarded
in accordance with this subchapter.

(4) [)] Cost of attendance--A Board-approved estimate
of the expenses incurred by a typical financial aid student attending
a particular college or university. It includes direct educational costs
(tuition, fees, books, and supplies) as well as indirect costs (room and
board, transportation, and personal expenses).

(5) [#4] Educational Aide--A person who has been em-
ployed by a public school district in Texas in a teaching capacity work-
ing in the classroom directly with the students for at least one year on a
full-time basis. It may include substitute teachers who have been em-
ployed by a public school district in Texas for 180 or more full days in
a teaching capacity working in the classroom directly with students.

(6) Excessive Hours--In accordance with Texas Education
Code §54.014, for undergraduates, hours in excess of 30 more than
those required for completion of the degree program in which the stu-
dent is enrolled.

(7) [65)] Expected family contribution--The amount of dis-
cretionary income that should be available to a student from his or her
resources and that of his/her family, as determined following the fed-
eral methodology.

(8) [€6)] Financial need--The Cost of attendance at a partic-
ular public or private institution of higher education less the Expected
family contribution. The Cost of attendance and family contribution
are to be determined in accordance with Board guidelines. [An indiea-
tion of a student's inability to meet the full eost of attending a college
or university; measured by one of the following metheods:|

HA) The cost of attendance at a particular publie or pri-
tion- The cost of attendance and family contribution are to be deter-
mined in aceordance with Board guidelines; or}

{B) An income methodology, which considers a stu-
dent to have finanecial need if his or her adjusted gross annual income
is less than income levels set annually by the Commissioner. I the stu-
dent is a dependent, the family's adjusted gross family income is con-
the income of the student's spouse; if he or she is married) is consid-
ered-}

(9) [€H] Program Officer--The individual named by each
participating institution's chief executive officer to serve as agent for
the Board. The Program Officer has primary responsibility for all min-
isterial acts required by the program, including the determination of
student eligibility, maintenance of all records and preparation and sub-
mission of reports reflecting program transactions. Unless otherwise
indicated by the administration, the director of student financial aid
shall serve as Program Officer.

(10) [€®)] Resident of Texas--A resident of the State of
Texas as determined in accordance with Chapter 21, Subchapter B of
this title (relating to Determination of Resident Status). Nonresident

students who are eligible to pay resident tuition rates are not residents
of Texas.

$21.1083.  Eligible Students.

(a) Toreceive an award through the Educational Aide Exemp-
tion Program, a student must:

(1) be a Resident [resident] of Texas;

(2) have met the definition of an Educational Aide at some
time during the five years preceding the term or semester for which the
student is awarded his or her initial exemption;

(3) be employed in some capacity by a school district in
Texas during the full term for which the student receives the award
unless granted a hardship waiver as described in §21.1088 [§24-1089]
of this title (relating to Hardship Provisions);

(4) show Financial need;

(5) if he or she received an exemption through this sub-
chapter prior to the fall 2012 semester, be enrolled in courses required
for teacher certification at the institution granting an exemption under
this subchapter or (if enrolled in lower-level course-work), sign a state-
ment indicating an intention to become certified as a teacher and teach
in Texas;

(6) if he or she received his or her first award through this
subchapter in fall 2012 or later, be enrolled at the institution granting an
exemption under this subchapter in courses required for teacher certifi-
cation in one or more subject areas determined by the Texas Education
Agency to be experiencing a critical shortage of teachers at the public
schools in this state;

(7) meet the academic progress standards of the institution;

(8) follow application procedures and schedules as indi-
cated by the Board;

(9) have a statement on file with the institution of higher
education indicating the student is registered with the Selective Service
System as required by federal law or is exempt from Selective Service
registration under federal law; and

(10) apply for an exemption by the end of the term for
which the exemption is to apply.

(b) If receiving a Continuation Award in fall 2014 or later, a
person receiving a Continuation Award at the beginning of the term or
semester in which the award is received must also:

(1) ifclassified as an undergraduate or a graduate, be meet-
ing the institution's financial aid grade point average requirement for
making satisfactory academic progress towards a degree or certificate
in accordance with the institution's policy regarding eligibility for fi-
nancial aid, unless granted a hardship waiver by the institution in keep-
ing with §21.1088 of this title (relating to Hardship Provisions); and

(2) if classified as a resident undergraduate, have not com-
pleted a number of semester credit hours that is considered to be exces-
sive under Texas Education Code, §54.014, unless granted a hardship
waiver by the institution in keeping with §21.1088 of this title (relating
to Hardship Provisions). In determining the number of hours an un-
dergraduate has completed, semester credit hours completed include
transfer credit hours that count towards the person's undergraduate de-
gree or certificate requirements, but exclude:

(A) hours earned exclusively by examination;

(B) hours earned for a course for which the person re-
ceived credit toward the person's high school academic requirements;
and
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(C) hours earned for developmental courses that the
institution required the person to take under Texas Education Code,
§51.3062 or under the former provisions of Texas Education Code,

§51.306.
$21.1084. The Application [and Awarding Process].

(a) Institutions are not required to provide exemptions under
this subchapter beyond those funded through appropriations specifi-
cally designated for this purpose. The Board shall advise institutions
of the availability of funds as soon as possible after funding is known.

(b) Application forms and instructions developed by the Board
will be distributed through financial aid offices of approved institutions.

(c) If only limited funds are available:

(1) the Board will advise institutions of a deadline for sub-
mitting applications and the number of applications each institution
may submit to compete for funds;

(2) institutions will forward to the Board applications for
students they have determined to be eligible; and

(3) the Board will then select recipients for the limited
funds on a first come/first served basis and announce recipients to
institutions.

$21.1085.  Award Amounts [and Proeessing Eyele].

(a) Amounts. Students receiving awards through the Educa-
tional Aide Exemption Program shall be exempted from the payment of
the total [(er reimbursed for)] resident tuition and required fees, other
than laboratory and class fees, for courses taken during the relevant
term.

(b) An exemption under this title only applies to courses for

completed while receiving an award through this subchapter shall not
be required by his or her institution to participate in any field experi-
ence or internship consisting of student teaching as a requirement to re-
ceive a teaching certificate, in accordance with Texas Education Code,

§21.050(c).

(b) Anindividual who receives a bachelor's degree prior to re-
ceiving his or her first award under this subchapter is not eligible for a
student teaching exemption under subsection (a) of this section.

$21.1088. Hardship Provisions.

(a) Each institution of higher education is required to adopt a
policy to allow a student who fails to maintain a grade point average as
required by §21.1083(b) of this subchapter to receive an exemption in
another semester or term on a showing of hardship or other good cause,
including:

(1) ashowing of a severe illness or other debilitating con-
dition that could affect the student's academic performance;

(2) anindication that the student is responsible for the care
of a sick, injured, or needy person and that the student's provision of
care could affect the student's academic performance;

(3) the student's active duty or other service in the United
States armed forces or the student's active duty in the Texas National
Guard; or

(4) any other cause considered acceptable by the institu-

tion.

(b) An institution may, on a showing of good cause, permit
an undergraduate Continuation Award applicant to receive an exemp-
tion or waiver although he or she has completed a number of semester
credit hours that is considered excessive under Texas Education Code

which an institution receives formula funding.
by Form of Award - Exemption or Reimbursement.}

(1) If applications are processed and announced in time,
institutions should exempt recipients from the payment of such charges
and then request reimbursement from the Board-]

{2y Happlications are processed and/or announced too late
for the student to be exempted from such payments at registration, the
student may be required to pay these charges first; and then be reim-
website for institutions to download and provide to students.]

[(2) Spring awards are based on the original fall/spring ap-
plication. I the student was net a recipient during the fall term; the
original application funetions as a stand-alone spring applieation.
the applicant alse received a fall award; the spring award shall not be
granted by the institution until the school or school district confirms to
term.]

{3) Summer awards are to be based on a summer appliea-
tutions to dewnload and previde to students: Institutions and schoel
distriets will be advised by the Board of the availability of the summer
application by Mareh 1 of each year]
$21.1087.  Exemption from Student Teaching.

(a) An individual who receives a bachelor's degree required
for a teaching certificate on the basis of higher education coursework

§54.014. [An individual is considered to meet the employment require-
ments listed in §21-1083(3) of this title (relating to Eligible Students)
if he or she was employed at the beginning of the relevant term but was

unable to remain employed throughout the term for reasons beyond his

lowing:]
[(H asevere illness or other debilitating condition that may
affect the individual's ability to continue employment;]

[(2) responsibility for the care of a temporarily disabled de-
pendent that may affeet the reeipient's ability to continue employment;
or}

The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601936

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 427-6114

¢ ¢ ¢

SUBCHAPTER KK. MATH AND SCIENCE
SCHOLARS LOAN REPAYMENT PROGRAM
19 TAC §§21.2021 - 21.2029
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The Texas Higher Education Coordinating Board (Coordinat-
ing Board) proposes new §§21.2021 - 21.2029, concerning
the Math and Science Scholars Loan Repayment Program.
The 83rd Texas Legislature authorized the Math and Science
Scholars Loan Repayment Program. However, funds for the
Program were first appropriated by the 84th Texas Legislature.
The statute specifies that awards will first be made based on
teaching service during the 2016-2017 school year. Texas Edu-
cation Code §61.9840 states that the Coordinating Board shall
adopt rules necessary for the administration of this program.

Dr. Charles W. Puls, Ed.D., Deputy Assistant Commissioner,
Student Financial Aid Programs for THECB has determined that
for each year of the first five years the sections are in effect, there
will not be any fiscal implications to state or local government as
a result of enforcing or administering these rules.

Dr. Puls has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated
as a result of administering the section may be improved reten-
tion of math and science teachers, who demonstrated high aca-
demic achievement as math and science majors, at Texas public
schools that receive federal Title | assistance. There is no effect
on small businesses. There are no anticipated economic costs
to persons who are required to comply with the sections as pro-
posed. There may be a positive impact on local employment, if
teachers in the local area qualify for assistance.

Comments on the proposal may be submitted to Charles
W. Puls, Ed.D, Deputy Assistant Commissioner, Student Fi-
nancial Aid Programs, Texas Higher Education Coordinating
Board at 1200 E. Anderson Lane, Austin, Texas 78752 or
charles.puls@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The new sections are proposed under the Texas Education
Code, §61.9840, which authorizes the Coordinating Board to
adopt rules necessary for the administration of the Math and
Science Scholars Loan Repayment Program.

§21.2021.  Authority and Purpose.
(a) Authority. Authority for this subchapter is provided in the

(5) Title I school--Texas public schools that receive fed-
eral funding under Title I, Elementary and Secondary Education Act of
1965 (20 U.S.C. §6301 et seq.)

§21.2023.  Eligibility for Enrollment in the Program.

(a) To be eligible for the Board to conditionally approve an
application and encumber loan repayment funds, a teacher must:

(1) ensure that the Board has received the completed en-
rollment application and transcripts of the applicant's postsecondary
coursework, and any other requested documents by the established
deadline posted on the Program web page;

(2) be a U.S. citizen;

(3) have completed an undergraduate or graduate program
in mathematics or science;

(4) have earned a cumulative GPA of at least 3.5 on a four-
point scale, or the equivalent, at the institution from which the teacher

graduated;

(5) Dbe certified under the Texas Education Code, Subchap-
ter B, Chapter 21, or under a probationary teaching certificate, to teach
mathematics or science in a Texas public school;

(6) have secured an employment contract as a full-time
classroom teacher to teach mathematics or science in a Title I school
at the time of application for enrollment in the Program;

(7) not receive any other state or federal loan repayment
assistance, including a Teacher Education Assistance for College and
Higher Education (TEACH) Grant or teacher loan forgiveness;

(8) not be in default on any education loan; and

(9) enter into an agreement with the Board that includes the
provisions stated in subsection (b) of this section.

(b) The agreement with the Board must include the following
provisions:

(1) the applicant will accept an offer of continued em-
ployment to teach mathematics or science, as applicable based on the
teacher's certification, for an average of at least four hours each school
day in a Title I school, for four consecutive years, beginning with the

Texas Education Code, Subchapter KK, Math and Science Scholars

school year that has recently begun or the upcoming school year at the

Loan Repayment Program. These rules establish procedures to ad-

time of the application for enrollment in the Program;

minister the subchapter as prescribed in the Texas Education Code,
§§61.9831 - 61.9841.

(b) Purpose. The purpose of the Math and Science Scholars

(2) the applicant will complete four additional consecutive
school years teaching mathematics or science, as applicable based on
the teacher's certification, for an average of at least four hours each

Loan Repayment Program is to encourage teachers, who demonstrated

school day in any Texas public school, beginning with the school year

high academic achievement as math or science majors, to teach math or

immediately following the last of the four consecutive school years

science in Texas public schools for eight years, the first four of which

described by paragraph (1) of this subsection; and

are at Title I schools.

$21.2022.  Definitions.
The following words and terms, when used in this subchapter, shall

(3) the applicant understands that loan repayment awards
are contingent on available funding received, the Board may make a
financial commitment only based on funds that have been appropriated

have the following meanings, unless the context clearly indicates oth-

for each two-year state budget period, and the teacher will be released

erwise:

(1) Board--The Texas Higher Education Coordinating

Board.

(2) Commissioner--The Commissioner of Higher Educa-
tion, the chief executive officer of the Board.

(3) Employment Service Period--A period of at least 9
months of a 12-month academic year.

(4) Program--The Math and Science Scholars Loan Repay-
ment Program.

from the teaching obligation for any year of employment for which
funds are not available.

$21.2024.  Application Ranking Priorities.

(a) Renewal applicants shall be given priority over first-time
applicants unless a break in Employment Service Periods has occurred
as a result of the circumstances described in §21.2025 of this title (relat-
ing to Exceptions to Consecutive Years of Employment Requirement).

(b) If there are not sufficient funds to encumber awards for
all eligible applicants for enrollment in the Program, applications shall
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be ranked according to a cumulative ranking system developed by the
Board based on:

(1) the number of mathematics and science courses com-
pleted by the applicants;

(2) the grade received by each applicant for each of those

(1) be evidenced by a promissory note for loans to pay for
the cost of attendance for undergraduate or graduate education;

(2) not be in default at the time of the teacher's application;

(3) not have an existing obligation to provide service for
loan forgiveness through another program;

courses; and

(3) employment at schools having the highest percentages

(4) not be subject to repayment through another student
loan repayment or loan forgiveness program;

of students who are eligible for free or reduced cost lunches.

§21.2025.  Exceptions to Consecutive Years of Employment Require-

(5) if the loan was consolidated with other loans, the
teacher must provide documentation of the portion of the consolidated

ment.

Although funding limitations may require the Board to exercise the
ranking priorities established in §21.2024 of this title (relating to Ap-
plication Ranking Priorities) a teacher who has enrolled in the Program
shall not lose Program eligibility due to failure to meet the consecutive
years of qualifying employment requirement if the break in employ-
ment service is a result of the person's:

(1) full-time enrollment in a course of study related to the
field of teaching that is approved by the State Board for Educator Cer-
tification and provided by a Texas institution of higher education, as
defined in Texas Education Code §61.003;

(2) service on active duty as a member of the armed forces
of the United States, including as a member of a reserve or National
Guard unit called for active duty;

(3) temporary total disability for a period of not more than
36 months as established by the affidavit of a qualified physician;

(4) inability to secure employment as required in a Title I
school for a period not to exceed 12 months, because of care required
by a disabled spouse or child; or

(5) inability, despite reasonable efforts, to secure, for a sin-
gle period not to exceed 12 months, employment in a Title I school.
§21.2026.  Eligibility for Disbursement of Award

To be eligible for disbursement of a loan repayment award, a teacher
must:

(1) for teachers having a probationary teaching certificate
during the initial year in the Program, have received a standard teach-
ing certificate by the beginning of the second year of employment, to
qualify for a second-year award.

(2) for the first four years of employment, submit all re-
quired end-of-year forms verifying completion of one, two, three, or
four consecutive years of employment as a full-time classroom teacher
in a Title I school; and

(3) following the first four years of employment, submit
all required end-of-service period forms verifying completion of five,
six, seven, or eight consecutive years of employment as a full-time
classroom teacher in any Texas public school.

§21.2027.  Eligible Lender and Eligible Education Loan.

(a) The Board shall retain the right to determine the eligibility
of lenders and holders of education loans to which payments may be
made. An eligible lender or holder shall, in general, make or hold edu-
cation loans made to individuals for purposes of undergraduate, med-
ical and graduate medical education and shall not be any private indi-
vidual. An eligible lender or holder may be, but is not limited to, a
bank, savings and loan association, credit union, institution of higher
education, student loans secondary market, governmental agency, or
private foundation.

(b) To be eligible for repayment, an education loan must:

debt that was originated to pay for the cost of attendance for the
teacher's undergraduate or graduate education; and

(6) not be an education loan made to oneself from one's
own insurance policy or pension plan or from the insurance policy or
pension plan of a spouse or other relative.

$21.2028.  Disbursement of Repayment Assistance and Award
Amount.

(a) The annual repayment(s) shall be in one disbursement
made payable to the servicer(s) or holder(s) of the loan upon the
teacher's completion of each year of qualifying employment.

(b) The Commissioner or his or her designee shall determine
the maximum annual repayment amount in each state fiscal year, taking
into consideration the amount of available funding and the number of
eligible applicants.

(c) A teacher who transfers to a Texas public school that is not
a Title I school after completing four consecutive years of employment
at a Title I school may qualify for no more than 75% of the annual
award amount established for the fiscal year.

§21.2029. Limitations.

(a) No more than 4,000 eligible teachers shall receive loan re-
payment assistance in any school year.

(b) Inthe 2016-2017 school year, no more than 1,000 teachers
shall receive loan repayment assistance.

(c) Inthe 2017-2018 school year, no more than 2,000 teachers
shall receive loan repayment assistance.

(d) Inthe 2018-2019 school year, no more than 3,000 teachers
shall receive loan repayment assistance.

(e) Failure to meet Program requirements will result in non-
payment for the applicable year of employment and removal from the

Program.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601937

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 427-6114

¢ ¢ ¢

CHAPTER 22. GRANT AND SCHOLARSHIP
PROGRAMS
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SUBCHAPTER B. PROVISIONS FOR THE
TUITION EQUALIZATION GRANT PROGRAM
19 TAC §22.23

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to §22.23, concerning the Provi-
sions for the Tuition Equalization Grant Program. Specifically,
§22.23(c)(3)(B) is amended to remove language pertaining to
penalties for late reports and late refunds, as this provision does
not benefit the student if such penalties are imposed.

Dr. Charles W. Puls, Ed.D., Deputy Assistant Commissioner,
Student Financial Aid Programs, has determined that for each
year of the first five years the section is in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the rule.

Dr. Puls has also determined that for each year of the first five
years the section is in effect, the public benefit anticipated as a
result of administering this section will be the institution's ability
to better meet the needs of their student populations. There is no
effect on small businesses. There are no anticipated economic
costs to persons who are required to comply with the sections
as proposed. There is no impact on local employment.

Comments on the proposal may be submitted to Charles
W. Puls, Ed.D., Deputy Assistant Commissioner, Student Fi-
nancial Aid Programs, Texas Higher Education Coordinating
Board, P.O. Box 12788, Austin, Texas 78711, (512) 427-6365,
charles.puls@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The amendments are proposed under Texas Education Code
§61.229 which provides the Coordinating Board with the author-
ity to adopt rules to implement the Tuition Equalization Grant
(TEG) Program.

The amendments affect 19 TAC Chapter 22, Subchapter B,
§22.23.

$§22.23.  Institutions.
(a) - (b) (No change.)
(c) Responsibilities.
(1) - (2) (No change.)
(3) Reporting|[-]
[(A)] Requirements/Deadlines. All institutions must
meet Board reporting requirements in a timely fashion.

(A) [®] Such reporting requirements shall include
but are not limited to reports specific to allocation and reallocation
of grant funds (including the TEG Need Survey, the TEG year-end
student-by-student report, the Coordinating Board's Education Data
Center CBM001 and CBMO009 reports, and the Financial Aid Database
Report) as well as progress reports of program activities.

(B) [6D)] Each participating institution shall have its
TEG Program operations audited on an annual basis by an independent
auditor or by an internal audit office that is independent of the financial
aid and disbursing offices. Reports on findings and corrective action
plans (if necessary) are due to the Board by April 15 each year.

[(B) Penalties for Late Reports and/or Late Refunds.}

1)} An institation that postmarks or electronically
submits a progress report a week or more after its due date will be inel-

isible o . ditional fundine & h the reallocati .
at that time.]
byfeduemgﬂsaﬂeeaﬁeﬂefﬁuﬂdsm%hefeﬂewmgyearbyupte%@
perecent for each report that is postmarked or submitted

more than a week late: The penalty may alse be invoked if the report is
timely; but refunds oewed to the Program by the institution are not made
to the Board or the Comptroller of Publie Accounts' Office within one
week after due.]

penalties against an institation if any repert or refund is received by
the Board more than one month after its due date. The Commissioner
may penalize an institution by redueing its allocation of funds in the
fellewmgyeafbyupte}@pereeﬂ{fereaehla%efefuﬂdefgmmfuﬂd&
I grant funds are returned more than a week after the announeed
The maximum penalty for a single year is 30
pereent of the school's allocation: If penalties are invoked in two con-
secutive years, the institution may be penalized an additional 20 per-
cent-}

HE) Appeal of Penalty. H the Commissioner deter-
mines that a penalty is appropriate; the institution will be netified by
eertified mail; addressed to the Chief Executive Officer and copied to
themsﬁmﬁenmustsubrmtawﬁenfespeﬂseappea}mgtheeem
missioner's decision; or the penalty shall become final and no longer
subjeet to an appeal: An appeal under this section will be conducted
in accordance with the rules provided in Chapter 1 of this title}

(4) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601938

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 427-6114

¢ ¢ ¢
PART 2. TEXAS EDUCATION AGENCY

CHAPTER 89. ADAPTATIONS FOR SPECIAL
POPULATIONS

SUBCHAPTER EE. COMMISSIONER'S
RULES CONCERNING THE COMMUNITIES IN
SCHOOLS PROGRAM

The Texas Education Agency (TEA) proposes amendments to
§889.1501, 89.1503-89.1505, 89.1507, and 89.1511 and the re-
peal of §89.1509, concerning the Communities In Schools (CIS)
program. The proposed amendments and repeal would modify
the rules to reflect updates in program management and to more
closely match current practice.
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The CIS program is a statewide youth dropout prevention pro-
gram that provides effective assistance to Texas public school
students who are at risk of dropping out of school or engaging in
delinquent conduct, including students who are in family conflict
or emotional crisis. In 2003, the 78th Texas Legislature passed
Senate Bill 1038, which transferred the CIS program from the
Department of Family and Protective Services, formerly known
as the Department of Protective and Regulatory Services, to
the TEA. In accordance with the Texas Education Code (TEC),
§33.156, the commissioner of education adopted 19 TAC Chap-
ter 89, Subchapter EE, effective July 4, 2005, establishing defi-
nitions and the equitable funding formula for local CIS programs.

The rules were last amended effective December 27, 2011, to
provide clarification for dissemination of funds for new CIS pro-
grams and replicating the youth dropout prevention program in
areas not served by the program.

The proposed revisions to 19 TAC Chapter 89, Subchapter EE,
would update the rules as follows.

Section 89.1501, Definitions, would be amended to remove
terms that are adequately defined in the TEC, §33.151.

Section 89.1503, Funding, would be amended to increase the
time a program would be designated as a developing program,
clarify language, and remove language that does not align with
current practice or is duplicative of the TEC, Chapter 33, Sub-
chapter E.

Section 89.1504, Demonstration of Community Participation,
would be amended to clarify the requirement for a developing
program.

Section 89.1505, Eligibility and Grant Application, would be
amended to remove language that is duplicative of the TEC,
Chapter 33, Subchapter E.

Section 89.1507, Case-Managed Students, would be amended
to align with revised 19 TAC §89.1501 and align with current
practice.

Section 89.1509, Other Provisions, would be repealed to remove
language that is duplicative of the TEC, Chapter 33, Subchapter
E.

Section 89.1511, Performance Standards and Revocation of
Grant Award, would be amended to align with current practice.

The proposed rule actions would have no procedural or reporting
implications. The proposed rule actions would have no locally
maintained paperwork requirements.

FISCAL NOTE. Monica Martinez, associate commissioner for
standards and programs, has determined that for the first five-
year period the proposed amendments and repeal are in effect
there will be no additional costs for state or local government
as a result of enforcing or administering the proposed rule ac-
tions. There is no effect on local economy; therefore, no local
employment impact statement is required under Texas Govern-
ment Code, §2001.022.

PUBLIC BENEFIT/COST NOTE. Ms. Martinez has determined
that for each year of the first five years the proposed amend-
ments and repeal are in effect the public benefit anticipated as a
result of enforcing the rule actions would be updating the rules
to reflect current practice and clarify expectations for local pro-
grams. There is no anticipated economic cost to persons who
are required to comply with the proposed amendments and re-
peal.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND
MICROBUSINESSES. There is no direct adverse economic
impact for small businesses and microbusinesses; therefore,
no regulatory flexibility analysis, specified in Texas Government
Code, §2006.002, is required.

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod on the proposal begins May 6, 2016, and ends June 6,
2016. Comments on the proposal may be submitted to Cristina
De La Fuente-Valadez, Rulemaking, Texas Education Agency,
1701 North Congress Avenue, Austin, Texas 78701. Comments
may also be submitted electronically to rules@tea.texas.gov. A
request for a public hearing on the proposal submitted under the
Administrative Procedure Act must be received by the commis-
sioner of education not more than 14 calendar days after notice
of the proposal has been published in the Texas Register on May
6, 2016.

19 TAC §§89.1501, 89.1503 - 89.1505, 89.1507, 89.1511

STATUTORY AUTHORITY. The amendments are proposed un-
der the Texas Education Code (TEC), §33.154, which authorizes
the commissioner to adopt rules that implement policies regard-
ing the setting of performance standards for the Communities In
Schools (CIS) programs, the collection of information to deter-
mine accomplishment of those standards, and withholding fund-
ing from any program that consistently fails to meet the stan-
dards; and TEC, §33.156, which directs the agency to develop
an equitable funding formula to fund the local CIS programs and
authorizes the local CIS programs to accept other funding from
federal, state, school, or other sources.

CROSS REFERENCE TO STATUTE. The amendments imple-
ment the TEC, §33.154 and §33.156.

§89.1501. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Case-managed student--A student who is assessed to be
in need of and receives Communities In Schools (CIS) services to ad-
dress academic, attendance, behavior, retention, graduation, and/or [ef]
social service needs related to improving student achievement accord-
ing to the requirements in the grant application.

f2) Ceommunities In Schools program—The statewide ex-
emplary youth dropeut prevention program authorized under the Texas
Eduecation Code (FEC); Chapter 33; Subchapter E (Communities In
Schoels Program)-]

(2) [63)] Developing program--An entity funded through
the replication process for the purposes of establishing and implement-
ing a local CIS program within a five-year [four-year] period following
the requirements in the grant application.

{(4) Eligible student-—-A student at risk of dropping out of
school as defined under the TEC, §33.151(4)(A)-(C), or a student who

H5) Expansion—The process of a loeal CIS program estab-
lishing €IS services on a new schoel eampus or in a new school dis-
triet or expanding services to serve additional students on existing eam-
puses; resulting in an inerease of stadents served-]

6) Fiseal year--A one-year period beginning on Septem-
ber 1 of a calendar year and continuing through August 31 of the next
calendar year]
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(3) [€H] Local CIS program--A Communities In Schools
501(c)(3) non-profit organization established in accordance with the
program model and state guidelines authorized by state law [to eperate
for the purpeses stated in paragraph (2) of this seetion] and meeting all
the requirements in the grant application for establishing and maintain-
ing a local CIS program.

8) Replication—-The process of establishing a new loeal
CIS program in an area of the state designated by the Texas Education
Ageney to be an area of eritical need for a local CIS program-}

H9) Special initiative—The impl ion of a il
ized activity to address dropout prevention within the context of the
CIS model}

[(10) Total Quality Systems (TQS)--A comprehensive set
of board, general organization and business, and site standards to rein-
force CIS' commitment to evidence-based practice and accountability
throughout the network. A local CIS program will undergo a TQS ac-
ereditation proeess from the CIS national office as required in the grant
$89.1503. Funding.

(a) Equitable funding formula. As authorized by the Texas
Education Code (TEC), §33.156, the Texas Education Agency (TEA)
shall establish the funding of local Communities In Schools (CIS) pro-
grams in accordance with this section. State and federal funds remain-
ing after allocations described in subsection (c)(1) of this section shall
be allocated to local CIS programs.

(b) Developing programs.

(1) A developing program may [shall] receive a funding
amount each year for a minimum of five [ne mere than four] years, in-
cluding the first-year start-up [start up] funding for planning purposes.
Priority will be given to developing programs as funds are allocated.

(2) A developing program that has met all the requirements
for establishing a local CIS program before the fifth [fourth] year may
request to be considered as a local CIS program for funding determined
under subsection (c)(2) of this section if approved by the TEA.

(c) Allocation.

(1) Annually, after federal and state funds for the CIS pro-
gram have been set aside for administration, no more than 10% in total
may be allocated for the following:

(A) CIS database development and maintenance;

(B) [ecompetitive] grant opportunities, as applicable,
[for speetal initiatives] in accordance with subsection (e) [(e}2)] of

this section; and

(C) state leadership activities benefitting local CIS pro-
grams in accordance with the TEC, §33.154 [§89-1509(e) of this title
{relating to Other Provistens)].

(2) Local CIS programs shall receive a funding amount
each year to be allocated based on the following criteria:

(A) an equal base amount of funds, as determined by
the TEA;

(B) no less than 50% nor more than 80% of the speci-
fied funding amount based on the relative proportion of the number of
case-managed students to be served by each local CIS program to the
total number of case-managed students to be served by all local CIS
programs;

HE) ne mere than 25% of the speecified funding ameunt
based on performance benchmarks; as determined by the TEA; and]}

(C) [®)] no less than 5.0% nor more than 15% of the
specified funding amount based on the weighted financial resources of
the individual communities and school districts, if less than the average
financial resources of all school districts participating in the program.

(i) Data elements used for calculation of the finan-
cial resources allocation. Weighted financial resources will be deter-
mined using the following data elements for the first year of the pre-
ceding biennium:

() taxable property values determined in accor-
dance with Government Code, Chapter 403, Subchapter M, for school
districts listed in each program's current grant application;

(1) weighted average daily attendance (WADA),
as reported by the school districts and verified by the TEA, in school
districts listed in each program's current grant application; and

(I1I) the number of eligible students at the cam-
pus level, as reported by the school districts and verified by the TEA,
in school districts listed in each program's current grant application.

(i) Method used for calculation of the weighted fi-
nancial resources. Weighted financial resources of a local CIS program
are calculated in the following way.

(1) The weighted average taxable property value
per WADA (wealth per WADA) for all local CIS programs is deter-
mined by first multiplying the wealth per WADA for each district
within the CIS program by the district's WADA, summing the results
for all districts, and then dividing the resulting sum by the total WADA
in the CIS program.

(II) The average wealth per WADA for all CIS
programs is then calculated.

(IlI) A local CIS program with a below-aver-
age wealth per WADA receives weighted financial resources. The
weighted financial resources for a local CIS program with a below-av-
erage wealth per WADA are calculated as follows.

(-a-) The weighted eligible students number
is derived by dividing the eligible students number by the ratio of the
local CIS program's wealth per WADA to the average program wealth
per WADA.

(-b-) The weighted eligible students numbers
for all programs with a below-average wealth per WADA are summed.

(-c-) The ratio of each individual program's
weighted eligible students to the total weighted eligible students is ap-
plied to the total amount allocated for the financial resources allocation.
This amount forms the program's financial resources allocation.

disruption in services as a result of changes in funding allecation; to
limit the annual ameunt of changes in funding allecation from one bi-
ennium to the next. This may include limiting the inerease or deecrease
from the prior-year funding to an amount no mere than 25% of the
change produced by the provisions of this subsection and/or by estab-
lishing minimum and maximum funding ameunts-}

H4) I there is no inerease in the funds appropriated by
the General Appropriations Aet for the state CIS program; the TEA
may choese to maintain CIS program funding allocations at the eurrent
level]

H5) I there is a deerease in the funds appropriated by the
General Appropriations Aet for the state CIS program; each local CIS
program's allocation may be redueced propertionally]

(3) [¥&)]Ifalocal CIS program declines to accept allocated
grant funds, the TEA may [eompetitively] redistribute grant funding
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competitively, equally, or based on a formula among participating local
CIS programs.

D The TEA may reallocate any funding net used in the
first year of the biennium to the second year of the biennium-}

(d) CIS program replication and expansion. Should the legis-
lature authorize an increase in the funds appropriated for the state CIS
program or should funds become available because of loss of program
funding or grant revocation, the TEA may designate an amount of the
increase to be reserved for replication and/or expansion.

(1) Replication. The TEA may determine and retain a
funding amount for replication of the CIS program in areas of the state
that are not served by a participating CIS program. Replication funds
may be made available through a competitive request for application
process or through any other process the TEA deems necessary.
First-year replication funding may be a one-time planning grant for the
development of a business plan. [Any funds net used for replication
may be used for expansion:|

(2) Expansion. The TEA may determine and retain a fund-
ing amount for expansion of the CIS program [using any one or a com-
bination of the funding metheds speeified in subparagraphs (A)-(B) of
this paragraph; in addition to allecation of funds in accordance with
subsection (¢)(2)(A), (C), and (D) of this section. Funds allocated for
expansion will become part of the funding allocation].

HA) Prepertien of eligible students: An ameunt deter-
mined by the TEA may be distributed to each loecal CIS program based
on the relative proportion of the number of eligible students attending
school districts served by the respeetive program to the number of eligi-
ble students in all districts served by the CIS program. Funds provided
to local programs for expansion must be used to serve the distriet(s) for
whieh the program reeeived expansion funding-}

{B) Propertion of total case-managed students: An
amount determined by the TEA may be distributed to each local €IS
program based on the relative proportion of the number of ease-man-
aged students as identified in the current year's grant application for
each local CIS program to the total number of case-managed students
for all €IS programs:}

TEA may be distributed to each local CIS program based on the ratio of
the total amount of grant funding allocated to the loeal CIS program te
the total amount of grant funding allecated to all local €IS programs-}

through a competitive request for application proeess-}

HE) Decline of expansion funds. Ifa local CIS program
declines to accept grant funds for the expansion of a program; the total
amount of grant funding available for expansion will be redistributed
in accordance with this paragraph among loecal CIS programs partiei-
pating in expansion activities}

(¢) Special initiatives. If the TEA partners or contracts with
other agencies or entities to implement special initiatives, activities, or
programs that support dropout prevention efforts, local CIS programs
will have the discretion of whether to participate in the special initia-
tives. Selection of local CIS programs for participation may be de-
termined by the TEA and the partner, or contractor, depending on the
variables of the initiative.
to the TEC, §33.154(a)}(7)(C), the TEA will make available to local
CIS programs and developing programs information regarding state
and federal grant opportunities.]

cesses as the TEA deems appropriate to include the funding methods
in subsection (d) of this seetion-}

2y Special initiatives: If the TEA partners or contraets
with other agencies or entities to implement special initiatives, activ-
ities; or programs that suppert dropeut prevention efforts; local CIS
programs will have the diseretion of whether to participate in the spe-
cial initiatives: Selection of local CIS programs for participation may
be determined by the TEA and the partner; or contractor;

depending
on the variables of the initiative. Notwithstanding funds appropriated
by the General Appropriations Act for the state CIS program; the TEA

may designate no more than 10% for competitive grant eppertunities
for special initiatives in accordance with subseetion (e} H(B) of this
section-}

[ Funding plan- Eaech loeal CIS proegram shall develop a
to ensure that the level of serviee is maintained and deseribing how
these resources will be eoordinated to continue delivery of CIS services
in the region if state funding is redueed}
$89.1504. Demonstration of Community Participation.

(a) Each [Pursuant to the Texas Education Code; §33.156;
each] local Communities In Schools (CIS) program must provide cash
or in-kind contributions to operate the CIS program in an amount
equal to at least 25% of the total funding allocated to the local CIS
program by the Texas Education Agency (TEA). The contribution
may be met using private, local, state, or federal sources. Developing
programs must comply with this provision beginning in the second
year of operation.

(b) In-kind contributions may include the use of facilities, of-
fice space, and equipment and the provision of administrative services,
program services, and supplies.

(¢) The TEA may choose not to award funding to a local CIS
program if the TEA determines that the total estimated allocation by
the TEA and the local CIS program's matching contribution of 25% is
insufficient to adequately serve the required number of case-managed
students as determined in §89.1507 of this title (relating to Case-Man-
aged Students).

$89.1505.  Eligibility and Grant Application.
&) Applieants eligible to receive grant funds are:}
[(1) as specified in the Texas Education Code. §33.152,
local Communities In Schoeols (CIS) programs established under the
Texas Laber Code; Chapter 305; as it existed on August 31,1999, and

its predecesseor statute; the Texas Unemployment Compensation Aet
(Article 5221b-9d; Vernon's Texas Civil Statutes); and]

2y developing programs as defined in §891501(3) of this
title (relating to Definitions)-}

(a) [b)] A local Communities In Schools (CIS) [€1S] program
or a developing program must submit a grant application each year in
accordance with procedures established by the commissioner of edu-
cation.

(b) [€e)] To remain eligible for grant funding, a local CIS pro-
gram or a developing program must meet all deadlines and require-
ments set forth in §89.1511 of this title (relating to Performance Stan-
dards and Revocation of Grant Award) and in the grant application.

$89.1507. Case-Managed Students.
(a) Each local Communities In Schools (CIS) program is re-
quired to serve [each year] a specific number of case-managed students
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each year[; as defined in §89-1501(1) of this title (relating to Defini-
tiens)]. The specific number of case-managed students to be served
will be identified in the [eaeh] annual grant application.

by Each local €IS program may be required to serve an
inereased number of ease—maﬂaged students if the Texas Education
Ageney (FEA) receives an increase in the funds appropriated in
performanee measure related to the number of case-managed students

(b) [€e)] To determine [an inerease in] the number of case-
managed students to be served by each local CIS program, the Texas
Education Agency (TEA) [TEA] will [use the number of case-managed
students as determined in the eurrent year's grant application and] ap-
ply one of the following calculations:

(1) the relative proportion of the number of eligible stu-
dents attending the campuses [sehoeol distriets] served or to be served
by the respective local CIS program to the number of eligible students
in all campuses [distriets] served or to be served by all CIS programs;
[eF]

(2) the relative proportion of the number of campuses
served or to be served according to the most recent data by the
respective local CIS program to the number of campuses served or to
be served by all CIS programs; or

(3) [)] the relative proportion of the specified number of
case-managed students for the respective local CIS program as identi-
fied in the current year's grant application to the total number of case-
managed students for all CIS programs.

(¢) The TEA may reduce the number of case-managed stu-
dents for programs that cannot stay within the required maximum num-
ber of case-managed students per site as determined in the grant appli-
cation. Grant funding will be reduced accordingly.

ftd) Each local CIS program may be allowed to serve a de-
ereased number of ecase-managed students if the TEA reeceives a de-
erease in the funds appropriated in the General Appropriations Aet for
the €IS pregram- The speeifiec number of ease-managed students to be
$89.1511.

Performance Standards and Revocation of Grant Award.

(a) Performance standards for a local Communities In Schools
(CIS) program regarding the number of case-managed students served.

(1) A local CIS program that fails to serve the number of
case-managed students indicated in its grant application by the end of
the school year of any given year will receive a reduced case-managed
student target the following grant year and a proportional reduction
in funding [grant funding based only on the number of case-managed
students the program actually served in that given year|.

(2) Following the end of a given school year [(¥Year D], a
local CIS program that fails to serve the number of case-managed stu-
dents identified in its grant application must submit to the Texas Ed-
ucation Agency (TEA) [a letter of explanation detailing the reasens
%heleeal@lSpfeg%amd&dﬂetsewe%henumberefeaseqﬂ&Hagedsm-
dents indicated in its grant - Additienally;] a Program Im-
provement Plan (PIP) detailing how the CIS program will reach the
case-managed student target as [Year 1 target by the end of the second
sehoeol year (Year 2) is] required. The PIP must include the following:

(A) local program contact information;

(B) the number of case-managed students listed in the
grant application;

(C) theactual number of case-managed students served,

(D) an explanation detailing the reasons the local CIS
program did not serve the number of case-managed students indicated
in its grant application;

(E) [6)] alist of the proposed strategies and initiatives
that will be implemented to meet the case-managed student target;

(F) [(E)] [alist of the] timelines for each proposed strat-
egy and initiative; and

(G) [)]alistoffiscal, logistical, and human resources
to be used to meet the case-managed student target.

{3 Alecal CIS program that fails to meet the Year 1 target
for case-managed students in Year 2 wilk}
HA) reeeive payment only for the number of ease-man-
aged students the program actually served:}

{B) have its grant application modified to refleet a de-
crcased number of casc-managed students and decrcased funding for
Year 3; and]

S be placed on probatien for Year 3-}

4 A lecal €IS program placed on probation:}

HA) must update its PIP to show how it will medify its
program to meet the Year 3 case-managed student target; and}

By will net qualify for any inereases in grant awards:
The commissioner may waive this requirement if the loeal CIS pro-

gram fails to meet its case-managed student target as a result of eir-
eumstanees; such as a natural disaster; beyond the program's eontrel]

5 A local CIS program that fails to meet its Year 3 case-
managed student target by the end of Year 3 may have its grant award
non-renewed or revoked.]

H6) A lecal €IS program that sucecessfully reaches its Year
3 ease-managed student target at the end of Year 3 will be removed
from probation}

(3) [H] A local CIS program may have its grant award
non-renewed or revoked if it fails to meet its case-managed student
target as identified in the grant application for three [four] years out of
a four-year [five-year| period.

(b) Performance standards for a local CIS program regarding
state targets in academic achievement, [attendanee;] behavior, dropout
rates, graduation, and promotion/retention.

(1) In accordance with the Texas Education Code (TEC),
§33.154(a)(2), performance standards that consider student academic
achievement, behavior, dropout rates, graduation, and promotion/re-
tention shall be [are] established for local CIS programs within the an-
nual grant application [in the ebjective areas of academiec achievement;
attendanee; behavior; dropout rates; graduation; and prometion/reten-
ton].

(2) Each local CIS program shall report data to the TEA
that indicates performance on the established standards [must meet the
performance standards stated in its grant application each year|.

(3) The TEA shall notify local CIS programs that did not
meet performance standards in any [ebjeetive] area, within a 5.0% vari-
ance, following the end of each school year.

(4) A local CIS program that fails to meet performance
standard(s) in any [ebjeetive] area within a 5.0% variance must submit

to the TEA [a letter of explanation detailing the reasons the program
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was unablc to mect state cstablished . Addi-
tionally;] a PIP detailing how the CIS program will improve in [reach]
the performance standard by the end of the next grant year period [is
required]. The PIP shall include the following:

(A) local program contact information;

(B) alist of the [ebjective area(s) and the] performance
standard(s) as listed in the grant application with the program's associ-
ated performance percentages;

HE)  a list of the actual standard(s) met for each objee-
tive area(s);}
(C) [(®)]alist of the proposed strategies and initiatives

that will be implemented to meet the performance standard(s) that were
not met;

(D) [(B)] [alist of the] timelines for each proposed strat-
egy and initiative; and

(E) [@D)] alist of fiscal, logistical, and human resources
to be used to reach the performance standard(s).

(5) The TEA will review and provide feedback on PIPs
[within 30 days of reeeipt].

6y Aleeal €IS program that fails to meet the performanee
standard in the same objective area for academic achievement; atten-
danee; or behavior for Year 2 or two consecutive years must submit an
updated PIP for approval by the TEA and may net be eligible for ad-
ditional CIS funding eppertunities outside of the CIS grant allocation
deseribed in §89-1503 of this title (relating to Funding): A leeal CIS
program that fails to meet the performance standard in the same objee-
tive area for dropout; graduation; and i ion for Year 2
or two consecutive years will be placed on probation for Year 3-}

D A lecal CIS program placed on probation:}

fA) must update its PIP to show how it will medify its
program to meet the Year 3 performance standards; and}

B) will not qualify for any inereases in grant awards:
The commissioner may waive this requirement if the loeal CIS pregram
fails to meet its performance standards as a result of eircumstanees;
such as a nataral disaster; beyond the program's eontrol]

[(8) A local CIS program that fails to meet the Year 3 per-
formance standard in the same objective area for academic achieve-
ment; attendanee; or behavior by the end of Year 3 must submit an
updated PIP for approval by the TEA and may not be eligible for ad-
ditional CIS funding oppeortunities outside of the CIS grant allocation
described in §89.1503 of this title. A local CIS program that fails to
meet the Year 3 performance standard in the same objective area for
dropeut; graduation; and prometion/retention by the end of Year 3 may
have its grant award non-renewed or revoked-}

[(9) A local CIS program may have its grant award non-
renewed or revoked if it fails to meet the performance standard in the
same objective area for dropeut; graduation; and prometion/retention
as identified in the grant application for four years out of a five-year
period:}

(c) Performance standards for a developing program. A devel-
oping program that does not meet the requirements for establishing a
local CIS program as specified in the request for application may have

its grant funding non-renewed or revoked in accordance with subsec-
tion (d)(2) [¢e}] of this section.

[(1) Each local CIS program must bc TQS accredited by
October 31, 2015, as required in the TEA grant application.]

2y Aleeal CIS program that does not sustain TOS acered-
itation must develop and submit a TQS work plan for approval by the
TEA which details the steps to correct identified TQS standards for the
following twe grant years: The TOS work plan shall be in a format
determined by the TEA.}

3 Aloeal CIS program that does not correct the identified
TOS standards at the end of Year 2 must submit a revised work plan te

the TEA for the following grant year.]
4y Aleeal €IS program that does not correct the identified

TOS standards at the end of Year 3 may have its grant award non-
renewed or revoked for Year 4}

(d) [€e}] Revocation of grant award.

(1) The commissioner may deny renewal of or future eli-
gibility for [reveke] the grant award of a local CIS program based on
any of the following:

(A) non-compliance with the grant application assur-
ances and/or requirements; or

(B) failure to improve after being placed on a PIP for
three consecutive years.

@M@%s&we&heﬂumbelcefease—maﬂagedsm—

[(B) ﬁﬁwemmeetehepeffefmaﬂeeﬁaﬂdafdmthe

same objective area for dropeut; graduation; and promotion/retention

within a 5:0% varianee as identified in the local CIS program's grant

HES) consistently failing to serve the target number of

case-managed students and meet the performanee standard in the same

a 5:0% varianee as identified in its grant application for four years out
of a five-year period; or}

D) failure to correet the identified TQS standards for

(2) The commissioner may deny renewal of or revoke the

grant award of a developing program based on any of the following:

(A) non-compliance with the grant application assur-
ances and/or requirements;

(B) lack of program success as evidenced by progress
reports and program data;

(C) failure to meet performance standards specified in
the application; or

(D) failure to provide accurate, timely, and complete in-
formation as required by the TEA to evaluate the effectiveness of the
developing program.

(3) A decision by the commissioner to deny renewal or re-
voke authorization of a grant award is final and may not be appealed.

(4) Revoked funds may be used for CIS program repli-
cation and/or expansion in accordance with §89.1503(d) of this title
(relating to Funding).

(5) A program whose grant has been non-renewed or re-
voked is eligible to apply for replication funding in accordance with
§89.1503(d) of this title after one year from the fiscal year the grant
was non-renewed or revoked.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601928

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 475-1497

¢ ¢ ¢
19 TAC §89.1509

STATUTORY AUTHORITY. The repeal is proposed under the
Texas Education Code (TEC), §33.154, which authorizes the
commissioner to adopt rules that implement policies regarding
the setting of performance standards for the Communities In
Schools (CIS) programs, the collection of information to deter-
mine accomplishment of those standards, and withholding fund-
ing from any program that consistently fails to meet the stan-
dards; and TEC, §33.156, which directs the agency to develop
an equitable funding formula to fund the local CIS programs and
authorizes the local CIS programs to accept other funding from
federal, state, school, or other sources.

CROSS REFERENCE TO STATUTE. The repeal implements
the TEC, §33.154 and §33.156.

$89.1509.  Other Provisions.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601929

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 475-1497

¢ L4 ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 39. PRIMARY HEALTH CARE
SERVICES PROGRAM

SUBCHAPTER B. TEXAS WOMEN'S HEALTH
PROGRAM

25 TAC §§39.31 - 39.45

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department
of State Health Services (department), proposes the repeal
of §8§39.31 - 39.45, concerning the Texas Women's Health
Program.

BACKGROUND AND PURPOSE

The Texas Women's Health Program operates within the de-
partment's Preventive and Primary Care Unit's (PPCU) Primary
Health Care Services Program, which has statutory authority to
provide to eligible clients primary health care services, includ-
ing family planning services and health screenings. The Texas
Women's Health Program provides clients--women ages 18 - 44
who are at or below 185% of the federal poverty level--with family
planning and related services, including annual contraceptives,
testing for breast and cervical cancer, testing for sexually trans-
mitted infections (STls), and treatment for certain STls.

In 2014, the Sunset Advisory Commission reviewed the Texas
Health and Human Services enterprise, including its women's
health programs. In December 2014, the Sunset Commission
issued the management decision to require HHSC to consoli-
date the women's health care programs in order to improve ser-
vice and efficiency for clients and providers. This decision in-
cluded the recommendation to consolidate the existing Texas
Women's Health Program at HHSC and the Expanded Primary
Health Care Program at the department into one program and
division at HHSC.

In response to the Sunset Commission's recommendations,
the 84th Legislature enacted Texas Government Code,
§531.0201(a)(2)(C) to transfer client services functions per-
formed by the department to HHSC. Texas Government Code,
§531.0204(a)(1) and (3)(A) were also enacted to require the
Executive Commissioner of HHSC to develop a transition plan
which included an outline of the HHSC's reorganized structure,
and to define client services functions.

Furthermore, the 2016-17 General Appropriations Act, H.B. 1,
84th Legislature, Regular Session, 2015, merged the women's
health strategies (DSHS Strategy B.1.3., Family Planning Ser-
vices, and Strategy B.1.4., Community Primary Care Services)
into a single strategy within the HHSC Budget (HHSC Strat-
egy D.2.3., Women's Health Services). To increase access to
women's health and family planning services, Rider 76, Article
II, allocated $100 million for the new women's health programs.

The transition plan developed by HHSC pursuant to Texas
Government Code, §531.0204, included the transfer of women's
health services performed in the HHSC Texas Women's Health
Program and the department's Expanded Primary Health
Care Program and Family Planning Program to HHSC as of
September 1, 2015. HHSC's transition plan also details the con-
solidation of the Texas Women's Health Program and Expanded
Primary Health Care Program.

On July 1, 2016, HHSC will consolidate the Texas Women's
Health Program and the Expanded Primary Healthcare Program
into a new program fully funded by state general revenue. The
new program will be named the Healthy Texas Women Program.
The Healthy Texas Women Program will be a successor program
to the Medicaid Women's Health Program and therefore subject
to Texas Human Resources Code, §32.024(c-1).

SECTION-BY-SECTION SUMMARY

New rules for the Healthy Texas Women Program will be placed
under HHSC in 1 TAC Part 15, Chapter 382, Subchapter A.
As a result, §§39.31 - 39.45 governing the department's Texas
Women's Health Program are no longer necessary and must be
repealed.

FISCAL NOTE

Lesley French, Women's Health Program, Director, has deter-
mined that for each year of the first five years that the sections
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will be in effect, there will be no fiscal implications to state or lo-
cal governments as a result of enforcing and administering the
sections as proposed.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Lesley French has also determined that there will not be an ad-
verse impact on small businesses or micro-businesses required
to comply with the sections as proposed. This was determined
by interpretation of the rules that small businesses and micro-
businesses will not be required to alter their business practices
in order to comply with the sections. Therefore, an economic
impact statement and regulatory flexibility analysis for small and
micro-businesses are not required.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT

There are no anticipated economic costs to persons who are
required to comply with the sections as proposed. There is no
anticipated negative impact on local employment.

PUBLIC BENEFIT

In addition, Lesley French has also determined that for each year
of the first five years the sections are in effect, the public will ben-
efit from adoption of the sections. The public benefit anticipated
as a result of repealing the sections will be continued access to
health services for eligible, low-income women in Texas through
the proposed new program at HHSC.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposal does not
restrict or limit an owner's right to his or her property that
would otherwise exist in the absence of government action and,
therefore, does not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Meagan
Kirby, Program Specialist, Department of State Health Services
P.O. Box 149347, Austin, Texas 78714-9347; by fax to (512)
776-7203; or by email to Meagan.kirby@hhsc.state.tx.us within
30 days of publication of this proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed repeal of the rules has
been reviewed by legal counsel and found to be within the state
agencies' authority to adopt.

STATUTORY AUTHORITY

These repeals are authorized generally by Health and Safety
Code, §12.001 and §1001.071, and more specifically by Health

and Safety Code, §§31.002(a)(4)(C) and (H), 31.003, and
31.004, under which DSHS may establish a program providing
primary health care services, including family planning services
and health screenings, and to adopt rules governing the type
of services to be provided, the eligibility of recipients, and ad-
ministration of the program. In addition, by Government Code,
§531.0055 and Health and Safety Code, §1001.075, which
authorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by
the department and for the administration of Health and Safety
Code, Chapter 1001.

The repeals affect Government Code, Chapter 531; and Health
and Safety Code, Chapters 31 and 1001.

$39.31.  Introduction.

$39.32.  Non-entitlement and Availability.

$39.33.  Definitions.

$39.34.  Client Eligibility.

$39.35.  Application Procedures.

$§39.36. Financial Eligibility Requirements.

$39.37.  Denial, Suspension, or Termination of Services, Client Ap-
peals.

$39.38.  Health-Care Providers.

$39.39.  Covered Services.

§39.40. Non-covered Services.

$39.41.  Reimbursement.

$39.42.  Provider's Request for Review of Claim Denial.
$39.43.  Confidentiality.

$39.44.  Audits; Reports.

$39.45.  Severability.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 22, 2016.

TRD-201601917

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 776-6972

¢ ¢ ¢

CHAPTER 56. FAMILY PLANNING
25 TAC §§56.1 - 56.15, 56.18, 56.19

The Executive Commissioner of the Health and Human Ser-
vices Commission (HHSC), on behalf of the Department of State
Health Services (department), proposes the repeal of §§56.1 -
56.15, 56.18 and 56.19, concerning the Family Planning Pro-
gram.

BACKGROUND AND PURPOSE

The Family Planning Program provides statewide family plan-
ning services to low-income women and men who do not have
other sources of payment for services. The target population
is women and men of reproductive age who are at or below
250% of the Federal Poverty Level. Family planning services
include preventive health, medical, counseling, and educational
services.
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The repeal of the rules implements the Sunset Commission's
recommendation that the administration of the Family Planning
Program be transferred to HHSC from the department. New
Family Planning Program rules are proposed under Title 1 of the
TAC, Part 15, Chapter 382, Subchapter B, concerning the Family
Planning Program. In response to the Sunset Commission's rec-
ommendation, the 84th Texas Legislature enacted Texas Gov-
ernment Code, §531.0201(a)(2)(C), to transfer client services
functions performed by the department to HHSC. Texas Gov-
ernment Code, §531.0204(a)(1) and (3)(A) were also enacted to
require the Executive Commissioner of the HHSC to develop a
transition plan which included an outline of the commission's re-
organized structure, and a definition of client services functions.

The transition plan developed by HHSC pursuant to Texas
Government Code, §531.0204, included the transfer of women's
health services performed by the department's Family Planning
Program to HHSC as of September 1, 2015. HHSC's transition
plan also details the expansion of the Family Planning Program
to serve more women with a larger array of services. HHSC's
updated Family Planning Program will begin operating on July
1, 2016.

SECTION-BY-SECTION SUMMARY

The repeal of §§56.1 - 56.15, 56.18 and 56.19 will remove the
Family Planning Program rules from the department rules in its
entirety. Proposed new Family Planning Program rules will be
placed under HHSC in 1 TAC Part 15, Chapter 382, Subchapter
B, concerning the Family Planning Program.

FISCAL NOTE

Lesley French, Women's Health Program, Director, has deter-
mined that for each year of the first five years that the sections
will be in effect, there will be no fiscal implications to state or lo-
cal governments as a result of enforcing and administering the
sections as proposed.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Lesley French has also determined that there will be no ad-
verse impact on small businesses or micro-businesses required
to comply with the sections as proposed. This was determined
by interpretation of the rules that small businesses and micro-
businesses will not be required to alter their business practices
in order to comply with the sections. Therefore, an economic
impact statement and regulatory flexibility analysis for small and
micro-businesses are not required.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT

There are no anticipated economic costs to persons who are
required to comply with the sections as proposed. There is no
anticipated negative impact on local employment.

PUBLIC BENEFIT

In addition, Lesley French has also determined that for each year
of the first five years the sections are in effect, the public will ben-
efit from adoption of the sections. The public benefit anticipated
as a result of enforcing or administering the sections will be con-
tinued access to family planning services for eligible, low-income
men and women in Texas.

REGULATORY ANALYSIS

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,

§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment or
reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposal does not
restrict or limit an owner's right to his or her property that
would otherwise exist in the absence of government action and,
therefore, does not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Claudia Himes-
Crayton, Health and Human Services Commission, P.O. Box
149347, Mail Code 0224, Austin, Texas 78714-9347 or by email
to famplan@hhsc.state.tx.us. Comments will be accepted for 30
days following publication of the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed repeals have been re-
viewed by legal counsel and found to be within the state agen-
cies' authority to adopt.

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code,
§531.0055, and Texas Health and Safety Code, §1001.075,
which authorize the Executive Commissioner of the Health
and Human Services Commission to adopt rules and policies
necessary for the operation and provision of health and human
services by the department and for the administration of Texas
Health and Safety Code, Chapter 1001.

The repeals affect Texas Government Code, Chapter 531; and
Texas Health and Safety Code, Chapter 1001.

$56.1.
$56.2.
$56.3.
$56.4.
$56.5.
$56.6.
$56.7.
vices.
$56.8.
$56.9.
$56.10.
$56.11.
$56.12.
$56.13.
$56.14.
$56.15.

Introduction.

Definitions.

Purposes.

Maximum Rates and Specific Codes.

Contraceptive Methods.

Prohibition of Abortion.

Requirements for Reimbursement of Family Planning Ser-

Records Retention.
Abuse Reporting.
Freedom of Choice.
Confidentiality.
Eligibility for Family Planning Services.
Consent.
Family Planning for Adolescents.
Civil Rights.
$56.18.  Family Planning Genetics Services Provided.
$§56.19.  Limitations of Family Planning Genetics Services.
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 22, 2016.
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TRD-201601916

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 776-6972

¢ ¢ ¢

CHAPTER 419. MENTAL HEALTH
SERVICES--MEDICAID STATE OPERATING
AGENCY RESPONSIBILITIES

SUBCHAPTER A. YOUTH EMPOWERMENT
SERVICES (YES)

25 TAC §419.7

The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes new §419.7, concerning the Youth
Empowerment Services (YES) Waiver program.

BACKGROUND AND PURPOSE

The department administers the YES Waiver program, which
provides comprehensive home and community-based services
for children, ages 3 through 18, up to a child's 19th birthday,
at risk of institutionalization or out-of-home placement due to
their serious emotional disturbance (SED). The current rules in
§8§419.1 - 419.6 and 419.8 implemented the YES Waiver as a
pilot program under the waiver provisions of the federal Social
Security Act, §1915(c) in 2009.

New §419.7 will establish a rule for the maintenance of a YES
Waiver inquiry list and for the priority population for placement on
the YES Waiver inquiry list. The new rule will ensure that inter-
ested individuals have timely and fair access to the YES Waiver
program and to reduce the number of children with SED relin-
quished to the conservatorship of the state. The approved YES
waiver already requires local mental health authorities (LHMAS)
to maintain an updated inquiry list of waiver participants living in
the local service area who are seeking services. This new rule
will provide guidance on the responsibilities of LHMAs in main-
taining their YES Waiver inquiry list. Vacancies are offered to
waiver participants on a first come, first served basis according
to the chronological date of the waiver participant's registration
on the waiver inquiry list.

In 2013, the 83rd Legislature directed the YES Waiver to ex-
pand statewide. The Centers for Medicare and Medicaid Ser-
vices (CMS) has approved an amendment to expand the YES
Waiver statewide as a Medicaid program retroactive to Septem-
ber 1, 2015.

In addition, the YES Waiver program is seeking an amendment
to the waiver, effective in the Summer of 2016, which will bring
foster care children into the program and will provide for re-
served capacity waiver vacancies, pending approval by CMS.
Two essential elements of the department's operating responsi-
bilities are: 1) managing waiver enrollment through the review of
YES Waiver inquiry lists; and 2) monitoring waiver expenditures
through the allocation, or reallocation, of waiver vacancy slots
across the state.

New §419.7 will also reserve a small percentage of the total num-
ber of YES Waiver vacancies for reserve capacity and will define

the population of children who will be considered for a reserve
capacity vacancy. Children who are at imminent risk of relin-
quishment will have priority placement on a YES Waiver inquiry
list over children who are already in the custody of the state.

SECTION-BY-SECTION SUMMARY

New 419.7 establishes a rule for the maintenance of the YES
Waiver inquiry list. The new rule describes how request is sub-
mitted to add the child or adolescent's name on the inquiry list.
The new rule describes how an inquiry list request date is de-
termined. The proposed new rule describes the circumstances
under which the child's or adolescent's name is removed from an
inquiry list. The proposed new rule describes the priority popu-
lation of children who will be considered for a reserve capacity
vacancy.

FISCAL NOTE

Lauren Lacefield Lewis, Associate Commissioner, Division for
Mental Health and Substance Abuse Services, has determined
that for each year of the first five years that the section will be in
effect, there will be no fiscal implications to state or local govern-
ments as a result of enforcing and administering the section as
proposed.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Ms. Lewis has also determined that there will be no adverse im-
pact on small businesses or micro-businesses required to com-
ply with the section as proposed. This was determined by inter-
pretation of the rule that small businesses and micro-businesses
will not be required to alter their business practices in order to
comply with the section. Therefore, an economic impact state-
ment and regulatory flexibility analysis for small and micro-busi-
nesses are not required.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT

There are no anticipated economic costs to persons who are
required to comply with the section as proposed. There is no
anticipated negative impact on local employment.

PUBLIC BENEFIT

In addition, Ms. Lewis has also determined that for each year of
the first five years the section is in effect, the public will benefit
from adoption of the section. The public benefit anticipated as a
result of enforcing or administering the section will be to ensure
fair access to the YES Waiver program by interested individuals
and to reduce the number of children with SED placed in con-
servatorship of the state.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT
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The department has determined that the proposal does not
restrict or limit an owner's right to his or her property that
would otherwise exist in the absence of government action and,
therefore, does not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Annette Brown,
Department of State Health Services, Mail Code, 2012, 8317
Cross Park Dr., Suite 350, Austin, Texas 78754 or by email to
Annette.Brown@dshs.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed rule has been reviewed
by legal counsel and found to be within the state agencies' au-
thority to adopt.

STATUTORY AUTHORITY

The new section is authorized by Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the Ex-
ecutive Commissioner of the Health and Human Services Com-
mission to adopt rules and policies necessary for the operation
and provision of health and human services by the department
and for the administration of Health and Safety Code, Chapter
1001.

The new section affects Government Code, Chapter 531; and
Health and Safety Code, Chapter 1001.

§419.7.  Inquiry List.

(a) Inquiry List. A list, maintained by each LMHA, of chil-
dren and adolescents as defined by §419.2 of this title (relating to Def-
initions) who are interested in receiving YES Waiver program services
and who reside in the LMHA's service area.

(1) Only a child or adolescent or the child's or adolescent's
LAR may place a child's or adolescent's name on the inquiry list.

(2) The LMHA must assign the child or adolescent a reg-
istration date on the inquiry list that is based on the chronological date
and time the phone call or voice message requesting YES Waiver pro-
gram services was received.

(b) Maintenance of Inquiry List. The LMHA must maintain
an up-to-date inquiry list.

(1) The LMHA must remove a child's or adolescent's name
from the inquiry list if it is documented that:

(A) the child or adolescent or LAR has requested in
writing that the child or adolescent's name be removed from the in-

quiry list;

(B) the child or adolescent or LAR has declined in writ-
ing YES Waiver program services;

(C) the child or adolescent or LAR has not responded to
the LMHA's notification of a waiver vacancy within 30 calendar days
of the LMHA's notification of the vacancy;

(D) the child or adolescent has moved out of Texas; or

(E) the child or adolescent is deceased.

(2) [Ifachild's or adolescent's name is removed from an in-
quiry list in accordance with paragraph (1) of this subsection, and if the
child or adolescent, LAR, or LMHA requests that the child's or adoles-

cent's name be reinstated on the inquiry list, the child or adolescent,
LAR, or LMHA may request that the department review the circum-
stances under which the child's or adolescent's name was removed from
the LMHA's inquiry list. At its discretion the department may:

(A) reinstate the child's or adolescent's name on the in-
quiry list according to the original date the child or adolescent or LAR
requested the child's or adolescent's name be added in accordance with
subsection (a) of this section; or

(B) add the child's or adolescent's name to the inquiry
list according to the date the child or adolescent or LAR requested that
the department review the circumstances under which the child or ado-
lescent's name was removed.

(c) Denial of enrollment. The department shall remove a
child's or adolescent's name from an LMHA's inquiry list if the
department has denied the child's or adolescent's enrollment in the
YES Waiver program and the child or adolescent or LAR has had an
opportunity to exercise the child or adolescent's right to appeal the
decision in accordance with §419.8 of this title (relating to Right to
Fair Hearing) and did not appeal the decision, or appealed the decision

and did not prevail.
(d) Reserve capacity. There are a percentage of vacancies in

the YES Waiver program that are reserved for children or adolescents
who are at imminent risk of being relinquished to state custody.

(1) Ifa child or adolescent whose name has been added to
the LMHA's inquiry list must wait to be enrolled, then the LMHA must
screen the child or adolescent for imminent risk of relinquishment.

(2) If the LMHA determines that the child or adolescent
may be at imminent risk of relinquishment, the LMHA must complete
the YES Waiver Reserve Capacity Screening Form and submit to the
department for review.

(3) If the department determines that the child or adoles-
cent is at imminent risk of relinquishment, the department must autho-
rize the LMHA to complete the enrollment process within three busi-

ness days.

(4) If achild or adolescent is denied reserve capacity, then
the LMHA must assign the child or adolescent a registration date on the
inquiry list that is based on the chronological date and time the phone
call or voice message requesting YES Waiver program services was
received in accordance with subsection (a)(2) of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 22, 2016.

TRD-201601918

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 776-6972

L4 L4 ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 1. GENERAL ADMINISTRATION
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SUBCHAPTER U. ENHANCED CONTRACTS
AND PERFORMANCE MONITORING
28 TAC §1.2201

The Texas Department of Insurance proposes new 28 TAC
Chapter 1, Subchapter U, consisting of new §1.2201. The
proposed new rule implements procedures for contracts for the
purchase of goods or services from private vendors.

EXPLANATION. TDI proposes the new rule in response to SB
20, 84th Legislature, Regular Session (2015). SB 20 requires
each state agency by rule to establish a procedure to identify
contracts that require enhanced contract or performance moni-
toring and prescribes certain reporting requirements. The pro-
posed rule includes four criteria to determine whether enhanced
contract or performance monitoring is appropriate and estab-
lishes the new procedure. The procedure specifies that the pro-
curement director will report all contracts requiring enhanced
contract or performance monitoring to the appropriate commis-
sioner. The appropriate commissioner is the commissioner of
insurance for contracts related to TDI, the commissioner of work-
ers' compensation for contracts related to the Division of Work-
ers' Compensation, or both commissioners for contracts related
to both DWC and TDI.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Mike Powers, Director, Procurement and General Ser-
vices, Administrative Operations Division, has determined that
for each year of the first five years the proposed section is in ef-
fect, there will be no measurable fiscal impact to state and local
governments as a result of the enforcement or administration of
this proposal. Mr. Powers does not anticipate any measurable
effect on local employment or the local economy as a result of
this proposal.

PUBLIC BENEFIT AND COST NOTE. TDI has determined that
the public benefits as a result of enforcing the rule will be to
enhance reporting requirements for certain kinds of purchas-
ing contracts, and increased government transparency and ac-
countability. The proposed new §1.2201 does not create or im-
pose any new costs on parties outside TDI.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.
TDI has determined that there will be no effect on small or micro
businesses required to comply with this proposed rule. Any costs
to entities or to individuals who are required to comply with the
proposed rule are imposed by SB 20, not by the rule. Therefore,
no economic impact statement or regulatory flexibility analysis is
required under Government Code §2006.002.

TAKINGS IMPACT ASSESSMENT. TDI has determined that no
private real property interests are affected by this proposal and
that this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. If you wish to comment on
this proposal you must do so in writing no later than 5 p.m., Cen-
tral time, on June 6, 2016. Please send one copy of your com-
ments to the Texas Department of Insurance, Office of the Chief
Clerk, Mail Code 113-2A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104; or by email to chief-
clerk@tdi.texas.gov. You must simultaneously submit an addi-
tional copy of the comment to Mike Powers, Director, Procure-

ment and General Services, Administrative Operations Division,
Mail Code 112-FM, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104; or by email to mike.pow-
ers@tdi.texas.gov. If you wish to request a public hearing on
this proposal, you must submit your request separate from your
comments to the Texas Department of Insurance, Office of Chief
Clerk, Mail Code 113-2A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104; or by email to chief-
clerk@tdi.texas.gov before the close of the public comment pe-
riod. If a hearing is held, written comments and public testimony
presented at the hearing will be considered.

STATUTORY AUTHORITY. The new rule is proposed under
Government Code §2261.253, Insurance Code §36.001, and
Labor Code §402.00113. Government Code §2261.253(c)
states that each state agency shall by rule establish a procedure
to identify each contract that requires enhanced contract or
performance monitoring and submit information on the contract
to the officer who governs the agency. Insurance Code §36.001
provides that the commissioner may adopt any rules necessary
and appropriate to implement the powers and duties of the de-
partment under the Insurance Code and other laws of this state.
Labor Code §402.00113 provides that DWC is administratively
attached to TDI.

CROSS REFERENCE TO STATUTE. Government Code
§2261.253 is implemented by this rule.

§1.2201. Enhanced Contracts and Performance Monitoring.

Under Government Code §2261.253, the Texas Department of Insur-
ance implements the following procedures for contracts for the pur-
chase of goods or services from private vendors until the contract ex-
pires or is completed.

(1) For each contract with a value greater than $25,000, the
procurement director will evaluate whether enhanced contract or per-
formance monitoring is appropriate. The procurement director may
evaluate whether enhanced contract or performance monitoring is ap-
propriate for contracts with a value less than $25,000. Criteria that may
be considered include:

(A) total cost of the contract, including contract re-

newals;

(B) risk of loss to the department under the contract;

(C) department resources available for enhanced con-
tract or performance monitoring; and

(D) whether the vendor is a foreign or domestic person

or entity.

(2) After evaluation of the contract, if enhanced contract
or performance monitoring is appropriate, the procurement director or
designee will immediately report to the commissioner of insurance, the
commissioner of workers' compensation, or both commissioners, as
appropriate based on the subject matter of the contract:

(A) the basis for determination as to whether enhanced
contract or performance monitoring is appropriate;

(B) include any serious issues or risks identified with
the contract, if applicable; and

(C) if enhanced contract or performance monitoring is
appropriate, the department's plan for carrying out the enhanced con-
tract or performance monitoring.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601955

Norma Garcia

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 676-6584

¢ ¢ ¢

CHAPTER 5. PROPERTY AND CASUALTY

INSURANCE

SUBCHAPTER E. TEXAS WINDSTORM
INSURANCE ASSOCIATION

DIVISION 7. INSPECTIONS FOR
WINDSTORM AND HAIL INSURANCE

28 TAC §5.4605

The Texas Department of Insurance proposes amendments to
28 TAC §5.4605, concerning Iltems Not Requiring an Inspec-
tion for the Purposes of Windstorm and Hail Insurance Cover-
age through the Texas Windstorm Insurance Association (asso-
ciation). The association is the residual insurer of last resort for
windstorm and hail insurance in the designated catastrophe area
along the Texas coast. The association provides windstorm and
hail insurance coverage to those who are unable to obtain that
coverage in the private market. Insurance Code §2210.251 re-
quires that structures constructed, altered, remodeled, enlarged,
repaired, or to which additions are made after January 1, 1988,
be inspected and approved by TDI for compliance with the as-
sociation's plan of operation to be eligible for coverage through
the association. The commissioner of insurance has adopted
several windstorm building codes for the association's plan of
operation.

As part of its inspections program, TDI has developed a list of
certain items not requiring an inspection for compliance with the
association's plan of operation. Section 5.4605 lists the items
that currently do not require an inspection for the purposes of
windstorm and hail insurance coverage through the associa-
tion, provided that any repairs, replacements, or procedures
are made with like kind and quality materials, fasteners, and
craftsmanship as compared to the structure before the repairs,
replacements, or procedures are made; and as compared to the
parts of the building, listed items may be installed or replaced
without requiring an inspection. The amendments would add
certain items to the list and modify other items currently listed.

The proposed amendments add three new items to the rule list:
1) leveling of an existing pier and beam foundation or piling
foundation, if no repairs are made; 2) repairs or replacement of
preformed flanges with a collar or sleeve used for mechanical,
plumbing, or electrical roof penetrations; and 3) repairs or
replacement of storm doors or screen doors (a supplemental
door installed on the outside of an exterior door). The proposed
amendments also modify four existing items on the list: 1)
repairs to roof coverings with a cumulative area of less than
100 square feet (one square), not involving roof decking or
framing members; 2) repairs to porch and balcony handrails
and guardrails; 3) replacement of glass in windows or glass
doors or replacement of exterior side-hinged doors not involving
the frames provided that the area is less than 10 percent of the

surface area of the affected side (elevation) of the structure; and
4) repairs or replacement of exterior wall coverings provided
that the area is less than 10 percent of the surface area of
the affected side (elevation) of the structure. The purpose of
the uniform list of items not requiring inspection is to allow
for cost-effective repairs or replacement to various items on a
structure.

FISCAL NOTE. Sam Nelson, director, Inspections Office of the
Regulatory Policy Division, has determined that for each year
of the first five years the proposed amended sections will be
in effect, there will be minimal fiscal impact to state and local
governments as a result of enforcement or administration of this
proposal. Mr. Nelson does not anticipate any measurable effect
on local employment or the local economy as a result of enforce-
ment or administration of this proposal. Some local governments
are association policyholders. A local government would expe-
rience a positive economic effect if items designated by the rule
are covered by the association's windstorm and hail insurance
policies without the requirement that the items be inspected.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed amended sections are in effect, Mr. Nel-
son expects that administering or enforcing this rule will have the
public benefit of increasing coverage of items designated by the
rule under the association's windstorm and hail insurance poli-
cies without the added burden of the inspection requirement.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.
Mr. Nelson has determined that the proposed amended rule will
have a negligible impact on small and micro businesses in the
state. As a result, and in compliance with Government Code
§2006.002(c), TDI is not required to prepare a regulatory flexi-
bility analysis.

TAKINGS IMPACT ASSESSMENT. TDI has determined that this
proposal does not affect any private real property interests and
does not restrict or limit an owner's right to property that would
otherwise exist in the absence of government action. As a result,
this proposal does not constitute a taking or require a takings
impact assessment under Government Code §2007.043.

REQUEST FOR PUBLIC COMMENT. If you wish to comment
on the proposal, you must submit written comments no later
than 5 p.m., Central time, on June 6, 2016. TDI requires two
copies of your comments. Send one copy to the Office of Chief
Clerk by email to chiefclerk@tdi.texas.gov, or by mail to the Of-
fice of the Chief Clerk, Mail Code 113-2A, Texas Department of
Insurance, P.O. Box 149104, Austin, Texas 78714-9104. Send
the other copy by email to sam.nelson@tdi.texas.gov, or by mail
to Sam Nelson, Director, Inspections Office, Mail Code 103-3A,
Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. You must submit any request for a public hearing
separately to the Office of Chief Clerk, before the close of the
public comment period. If TDI holds a hearing, it will consider
written and oral comments presented at the hearing.

STATUTORY AUTHORITY. TDI proposes the amendments un-
der Insurance Code §§2210.251, 2210.008 and 36.001. Sec-
tion 2210.251 states property inspection requirements for asso-
ciation windstorm and hail insurance. Section 2210.008(b) au-
thorizes the commissioner to adopt reasonable and necessary
rules in the manner prescribed by Insurance Code Chapter 36,
Subchapter A. Section 36.001 provides that the commissioner
may adopt any rules necessary and appropriate to implement the
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powers and duties of TDI under the Insurance Code and other
laws of the state.

CROSS REFERENCE TO STATUTE. The proposed amend-
ments affect Insurance Code §2210.251.

$§5.4605. Items Not Requiring an Inspection for the Purposes of
Windstorm and Hail Insurance Coverage through the Texas Windstorm
Insurance Association.

The items listed in this section do not require an inspection for com-
pliance with the windstorm and hail insurance coverage through the
Texas Windstorm Insurance Association provided that any repairs, re-
placements, or procedures are made with like kind and quality mate-
rials, fasteners, and craftsmanship as compared to the structure before
the repairs, replacements, or procedures are made, and as compared to
the parts of the building which are not repaired. In addition, if no struc-
tural change is made, the initial installation or replacement of the listed
items may be made without requiring an inspection. The items are as
follows:

(1) repairs to roof coverings with a cumulative area of
[roofs] less than 100 square feet (one square), not involving roof
decking or framing members,

(2) repairs or replacement of gutters,
(3) replacement of decorative shutters,
(4) repairs to breakaway walls,

(5) fascia repairs,

(6) repairs to porch and balcony handrails and guardrails

[railings],

(7) repairs to stairways or steps, [stairways/steps] and
wheelchair ramps,

(8) protective measures before a storm,
(9) temporary repairs after a storm;

(10) leveling and repairs to an existing slab on grade foun-
dation, unless wall and/or foundation anchorage is altered or repaired,

(11) leveling of an existing pier and beam foundation or
piling foundation, if no repairs are made,

(12) [ED)] fence repair,
(13) [(42)] painting, carpeting, and refinishing,
(14) [E3)] plumbing and electrical repairs,

(15) repairs or replacement of preformed flanges with a
collar or sleeve used for mechanical, plumbing, or electrical roof pen-
etrations,

(16) [(44)] repairs to slabs poured on the ground for patios
(including slabs under homes on pilings),

(17) [E5)] repairs or replacement of soffits less than 24
inches in width,

(18) [E6)] repairs or replacement of nonstructural
[nen-struetural] interior fixtures, cabinets, partitions (nonloadbearing)

[(nen-leadbearing)], surfaces, trims or equipment,

(19) [ED] replacement of glass in windows or glass doors
or replacement of exterior side-hinged doors not involving the frames
provided that the area is less than 10 percent [%] of the surface area of
the affected side (elevation) of the structure, [and]

(20) [(48)] repairs or replacement of exterior wall cover-
ings [siding] provided that the area is less than 10 percent [%] of the
surface area of the affected side (elevation) of the structure, and [-]

(21) repairs or replacement of storm doors or screen doors
(a supplemental door installed on the outside of an exterior door).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 22, 2016.

TRD-201601915

Norma Garcia

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 676-6584

L4 L4 ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER V. FRANCHISE TAX

34 TAC §3.582

The Comptroller of Public Accounts proposes amendments to
§3.582, concerning Margin: Passive Entities. This amendment
memorializes a policy change effective for reports originally due
on or after January 1, 2011; clarifies policy regarding entities
with no federal gross income; implements House Bill 2891, 84th
Legislature, 2015 (HB 2891); and edits the section to improve
readability.

The effective date in subsection (a) is amended to recognize
that some provisions have effective dates other than January 1,
2008.

Subsection (c) and paragraph (1) are amended to improve read-
ability.

Subsection (c)(3) is added to clarify that an entity with no federal
gross income does not qualify as a passive entity.

Subsection (g) is amended to improve readability and clarity.

Headings are added to subsection (g)(1) and (2) to improve read-
ability and for purposes of consistency. Also, "No Tax Due" is
added to clarify what type of report may need to be filed.

Paragraph (1) is amended to memorialize a change in policy ef-
fective for franchise tax reports originally due on or after January
1, 2011, requiring passive entities that are registered or are re-
quired to be registered with either the Texas Secretary of State or
the comptroller's office to file a No Tax Due Report to affirm that
the entity qualifies as passive for the period upon which the tax is
based. See STAR Accession No. 201204390L (April 2012). The
former policy, which did not require an entity that filed as passive
on a prior report to file a subsequent franchise tax report as long
as the entity continued to qualify as passive, is deleted from the
subsection.
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New paragraph (3) is added to give guidance regarding a pas-
sive entity's filing responsibility for Information Reports and to
implement HB 2891. Entities that qualify as passive are not re-
quired to file a Public Information or an Ownership Information
Report; however, a limited partnership that qualifies as passive
may be required to file with the secretary of state.

Former paragraph (3), on reporting requirements for entities that
no longer qualify as passive, is removed from subsection (g) on
"reporting requirement for passive entities," and is now subsec-
tion (h). A heading is added to improve readability and the con-
tent is amended to reflect the change in filing requirements as
discussed in the amendment to paragraph (1). An unregistered
entity that no longer qualifies as passive must register with the
comptroller's office and begin filing annual franchise tax reports.

Subsection (h)(1) is added to direct a taxpayer to §3.584 of this ti-
tle (relating to Margin: Reports and Payments) for information on
reporting for periods the entity does not qualify as passive. Para-
graph (2) is added to direct a taxpayer to subsection (g)(1) for
information on reporting for subsequent periods the entity quali-
fies as passive.

Former subsection (g)(4), on responding to notifications, is
moved and is now subsection (i). A heading has also been
added to improve readability.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rule will be in effect, there will be no
significant revenue impact on the state or units of local govern-
ment.

Mr. Currah also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be by clarifying franchise tax filing
requirements. This section is proposed under Tax Code, Title 2,
and does not require a statement of fiscal implications for small
businesses. There is no significant anticipated economic cost to
individuals who are required to comply with the proposed rule.

Comments on the proposal may be submitted to Teresa G.
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528. Comments must be received no later than
30 days from the date of publication of the proposal in the Texas
Register.

This amendment is proposed under Tax Code, §111.002 (Comp-
troller's Rules; Compliance; Forfeiture) which provides the
comptroller with the authority to prescribe, adopt, and enforce
rules relating to the administration and enforcement of the
provisions of Tax Code, Title 2.

The section implements Tax Code, §171.0003 (Definition of Pas-
sive Entity).

$3.582.  Margin: Passive Entities.

(a) Effective Date. The provisions of this section apply to fran-
chise tax reports originally due on or after January 1, 2008, unless oth-

erwise provided.
(b) Definitions. The following words and terms, when used

in this section, shall have the following meanings, unless the context
clearly indicates otherwise:

(1) Active trade or business--For the purposes of this sec-
tion only:

(A) an entity conducts an active trade or business if the
activities include active operations that form a part of the process of

earning income or profit, and the entity performs active management
and operational functions;

(B) activities performed by the entity include activities
performed by persons outside the entity, including independent con-
tractors, to the extent that the persons perform services on behalf of the
entity and those services constitute all or part of the entity's trade or
business; or

(C) an entity conducts an active trade or business if as-
sets, including royalties, patents, trademarks, and other intangible as-
sets, held by the entity are used in the active trade or business of one
or more related entities.

(2) Business trust--An entity as defined by Internal Rev-
enue Code, Treasury Regulation, §301.7701-4(b).

(3) Federal gross income--Income that is reported on the
entity's federal income tax return, to the extent the amount reported
complies with federal income tax law.

(4) General partnership--A partnership as described in Re-
vised Partnership Act, Article 6132b-1.01 et. seq., or Business Organi-
zations Code, Title 4, Chapter 152, or an equivalent statute in another
jurisdiction.

(5) Limited liability partnership--A partnership registered
pursuant to Revised Partnership Act, Article 6132b-3.08, or Business
Organizations Code, Title 4, Chapters 152 and 153, Subchapter H, or
an equivalent statute in another jurisdiction.

(6) Limited partnership--A partnership formed pursuant to
Revised Partnership Act, Article 6132a-1, or Business Organizations
Code, Title 4, Chapter 153, or an equivalent statute in another jurisdic-
tion.

(7) Netcapital gains--Net capital gains as defined under the
Internal Revenue Code.

(8) Net gains--Net gains as defined under the Internal Rev-
enue Code.

(9) Non-controlling interest--For the purposes of this sec-
tion only, an interest that is less than or equal to 50% that is held by an
investor, either directly or indirectly, in an investee.

(10)  Security--

(A) an instrument defined by Internal Revenue Code,
§475(c)(2), where the holder of the instrument has a non-controlling
interest in the issuer/investee;

(B) an instrument described by Internal Revenue Code,
§475(e)(2)(B), (C), (D);

(C) aninterest in a partnership where the investor has a
non-controlling interest in the investee;

(D) an interest in a limited liability company where the
investor has a non-controlling interest in the investee; or

(E) abeneficial interest in a trust where the investor has
a non-controlling interest in the investee.

(c) Qualification as a passive entity. To qualify as a passive
entity:

(1) [to qualify as a passive entity;] the entity must be one
of the following for the entire period on which the tax is based:

(A) general partnership;
(B) limited partnership;
(C) limited liability partnership; or
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(D) trust, other than a business trust; and

(2) atleast 90% of an entity's federal gross income for the
period on which margin is based must consist of the following sources
of income:

(A) dividends, interest, foreign currency exchange
gain, periodic and nonperiodic payments with respect to notional
principal contracts, option premiums, cash settlements or termination
payments with respect to a financial instrument, and income from a
limited liability company;

(B) distributive shares of partnership income to the ex-
tent that those distributive shares of income are greater than zero;

(C) net capital gains from the sale of real property, net
gains from the sale of commodities traded on a commodities exchange,
and net gains from the sale of securities; and

(D) royalties from mineral properties, bonuses from
mineral properties, delay rental income from mineral properties and
income from other nonoperating mineral interests including nonop-
erating working interests not described in subsection (d)(2) of this
section.

(3) An entity with no federal gross income does not qualify
as a passive entity under paragraph (2) of this subsection.

(d) The income described by subsection (c¢)(2) of this section,
does not include:

(1) rent; or

(2) income received by a nonoperator from mineral prop-
erties under a joint operating agreement if the nonoperator is a member
of an affiliated group and another member of that group is the operator
under the same joint operating agreement.

(e) Conducting an active trade or business. To be considered
a passive entity, an entity may not receive more than 10% ofits federal
gross income for the period on which margin is based from conducting
an active trade or business. Income described by subsection (c)(2) of
this section, may not be treated as income from conducting an active
trade or business.

(f) Activities that do not constitute an active trade or business:

(1) ownership of a royalty interest or a nonoperating work-
ing interest in mineral rights;

(2) payment of compensation to employees or independent
contractors for financial or legal services reasonably necessary for the
operation of the entity; and

(3) holding a seat on the board of directors of an entity does
not, by itself, constitute conduct of an active trade or business.

(g) Reporting requirement for [a] passive entities [entity]. If
an entity meets all of the qualifications in subsection (c) of this section
[of a passive entity| for the [reperting] period upon which the franchise
tax is based, the entity owes [will ewe] no tax; however, the entity may
be required to file a No Tax Due Report [an information report| subject
to the following paragraphs:

(1) Passive entities registered or required to be registered.
A partnership or trust that qualifies as a passive entity for the period
upon which the franchise tax is based, and is registered or required
to be registered with the comptroller's office or with the secretary of
state's office, is required to [must] file a No Tax Due Report with the
comptroller's office. [an information repert as a passive entity for the

on a previous report will not be required to file subsequent franchise tax
reports, as long as the entity continues to qualify as passive.]

(2) Passive entities not registered or otherwise required to
be registered. A partnership or trust that qualifies as a passive entity
for the period upon which the franchise tax report is based, and is not
registered or otherwise required to be registered with the comptroller's
office or with the secretary of state's office, is [will] not [be] required to

[register with er] file a No Tax Due Report [franchise tax report] with
the comptroller's office.

(3) Information Report. An entity that qualifies as a passive
entity is not required to file a Public Information Report or an Owner-
ship Information Report with the comptroller's office; however, a lim-
ited partnership that qualifies as a passive entity may be required to file
a periodic report with the secretary of state's office. For more informa-
tion, see Business Organization Code, Title 4, Chapter 153, Subchapter
G.

(h) [)] Unregistered entities that no longer qualify as pas-
sive. A [Any]| passive entity that is[; whether of] not [it is] registered
with the comptroller's office or with the secretary of state's office and[;]
that no longer qualifies as passive, must register with the comptroller's
office and begin filing annual [file a] franchise tax reports. [report for
the period in which the entity does not qualify as passive, and any sub-
office as a passive cntity.]

(1) For the periods that the entity does not qualify as pas-
sive, see §3.584 of this title (relating to Margin: Reports and Pay-
ments).

(2) For periods that the entity subsequently qualifies as pas-
sive, see subsection (g)(1) of this section.

(i) [¢H] Response to notification required. If a passive entity
receives notification in writing from the comptroller asking if the entity
is taxable, the entity must reply to the comptroller within 30 days of the
notice.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601876

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

CHAPTER 5. FUNDS MANAGEMENT
(FISCAL AFFAIRS)

SUBCHAPTER B. PAYMENT PROCESSING--
ELECTRONIC FUNDS TRANSFERS

34 TAC §5.12

The Comptroller of Public Accounts proposes an amendment to
§5.12 regarding processing payments through electronic funds
transfers.

The proposed amendment to subsection (g)(1) updates the
email address to which any questions, comments, or complaints
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may be sent concerning the comptroller's electronic funds
transfer system as it relates to Government Code, §403.016
and concerning §5.12.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rule will be in effect, there will be no
significant revenue impact on the state or units of local govern-
ment.

Mr. Currah also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be by providing the current comp-
troller email address for any questions, comments, or complaints
regarding payments through electronic funds transfers. The pro-
posed amendment would have no fiscal impact on small busi-
nesses. There is no significant anticipated economic cost to in-
dividuals who are required to comply with the proposed rule.

Comments on the proposal may be submitted to Rob Cole-
man, Director, Fiscal Management Division, at rob.cole-
man@cpa.texas.gov or at P.O. Box 13528 Austin, Texas 78711.
Comments must be received no later than 30 days from the
date of publication of the proposal in the Texas Register.

This amendment is proposed under Government Code,
§403.016, which requires the comptroller to adopt rules regard-
ing an electronic funds transfer system.

This amendment implements Government Code, §403.016.
§5.12.  Processing Payments Through Electronic Funds Transfers.

(a) Applicability. These rules govern EFT payments by the
comptroller on behalf of custodial and paying state agencies as part of
the electronic funds transfer system authorized by Government Code,
§403.016.

(b) Definitions. The following words and terms, when used in
this subchapter, have the following meanings, unless the context clearly
indicates otherwise.

(1) Automated clearing house (ACH)--A central distribu-
tion and settlement point for the electronic clearing of debits and cred-
its between financial institutions subject to regulation under rules of an
automated clearing house association and applicable regulatory law.

(2) ACH rules--The operating rules and guidelines govern-
ing the ACH network published by NACHA, the Electronic Payments
Association and applicable federal regulatory law.

(3) Comptroller--The Comptroller of Public Accounts for
the State of Texas.

(4) Comptroller approved EFTS form--An EFTS form ap-
proved by the comptroller for use by a custodial or paying state agency
in the EFTS.

(5) Credit entry--A type of EFT entry that the comptroller
initiates on behalf of a paying state agency to credit a state payee's
EFTS account at a domestic financial institution.

(6) Custodial state agency--A state agency that establishes
and maintains the state payee's account information. The custodial state
agency may or may not be the paying state agency.

(7) Direct deposit--A form of EFT payment using ACH for
the electronic transfer of funds directly into a state payee EFTS account
at a domestic financial institution.

(8) Electronic funds transfer (EFT)--A transfer of funds
which is initiated by the comptroller as originator to the originating
depository financial institution to order, instruct, or authorize a receiv-

ing depository financial institution to perform a credit entry, reversal,
or reclamation in accordance with this subchapter. For purposes of
these rules, an EFT does not include a transaction originated by wire
transfer, check, draft, warrant, or other paper instrument.

(9) EFTS authorization--A state payee's agreement to al-
low the comptroller to originate state-issued payments by EFT on be-
half of a paying state agency to a state payee EFTS account. A state
payee may provide EFTS authorization and notice under Government
Code, §403.016 by:

(A) submitting an EFTS authorization with a state
payee's agreement on a comptroller approved form, or

(B) providing an agreement to a custodial state agency
or a paying state agency in a manner deemed appropriate by that agency
and the comptroller, and as required by law and NACHA rules.

(10) EFTS form--An electronic or paper form submitted by
a state payee as part of the EFTS. An EFTS form used by a custodial
state agency or paying state agency is subject to comptroller approval.

(11) Electronic funds transfer system (EFTS)--A system
authorized by Government Code, §403.016, that is administered by the
comptroller in accordance with these rules to make EFT payments to
state payees on behalf of a paying state agency.

(12) Financial institution--A state or national bank, a state
or federal savings and loan association, a mutual savings bank, or a
state or federal credit union that complies with NACHA rules and may
be an originating depository financial institution or a receiving depos-
itory financial institution.

(13) International ACH transaction (IAT)--An ACH entry
involving a financial agency (as defined by NACHA rules) that is not
located in the territorial jurisdiction of the United States. An interna-
tional ACH transaction may be referred to as an IAT entry or IAT.

(14) NACHA--The National Automated Clearing House
Association is the electronic payments association that establishes
standards, rules and procedures that enable domestic financial institu-
tions to exchange payments electronically.

(15) Notification of change (NOC)--Information sent by a
financial institution through the ACH network to notify the comptroller
that previously valid information for a state payee has become outdated
or that information contained in a prenotification is erroneous.

(16) Originating depository financial institution--A finan-
cial institution that originates ACH entries on behalf of the comptroller
and transmits ACH entries through the ACH network in accordance
with NACHA rules.

(17) Originator--The comptroller acts as the originator and
authorizes an originating depository financial institution to transmit,
on behalf of the state, a credit entry, reclamation, reversal, or preno-
tification entry to a state payee EFTS account at a domestic financial
institution.

(18) Paycard--A payment card issued to a state employee
that provides access to payroll funds deposited to a designated account
at a domestic financial institution as part of the EFTS through the comp-
troller's paycard contract.

(19) Paying state agency--A state agency for which the
comptroller initiates payment. The term includes the comptroller
of public accounts. A paying state agency may or may not be the
custodial state agency.
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(20) Prenotification--A non-dollar entry sent by the comp-
troller through the ACH network to alert a receiving depository finan-
cial institution that a live dollar credit entry will be forthcoming and to
request verification of the state payee's EFTS account information.

(21) Receiving depository financial institution--A financial
institution that receives ACH entries to a state payee EFTS account.

(22) Reclamation--A request made by the comptroller in
compliance with NACHA rules, to an originating depository financial
institution to reclaim from a receiving depository financial institution
any amounts received by a state payee after the state payee's death or
legal incapacity, or the death of a beneficiary of a state payee.

(23) Regulation E--The regulations adopted by the Board
of Governors of the Federal Reserve System at 12 C.F.R. Part 205, as
they may be amended, to implement the Electronic Fund Transfer Act
(15 U.S.C. §1693 et seq.).

(24) Reversal--An EFT entry initiated by the comptroller at
the request of a paying state agency to correct an erroneous credit entry
previously transmitted to a state payee EFTS account. The comptroller
may initiate a reversal of an EFT payment of state employee payroll
in certain limited circumstances, including a state employee's termina-
tion, retirement, or death.

(25) State agency--

(A) a department, commission, board, office, or other
agency in the executive or legislative branch of state government that
is created by the constitution or a statute of this state, including the
comptroller of public accounts;

(B) the supreme court of Texas, the court of criminal
appeals, a court of appeals, or a state judicial agency; or

(C) auniversity system and an institution of higher edu-
cation as defined by Education Code, §61.003 other than a public junior
college.

(26) State payee--A person to whom a state payment is is-
sued, including an individual, state employee, annuitant, business, ven-
dor, governmental entity, or other legal recipient paid by the State of
Texas.

(27) State payee EFTS account--An account at a domestic
financial institution designated by a state payee for EFTS payments.

(28) Warrant--A state payment in the form of a paper in-
strument which is subject to applicable state law, is drawn on the State
of Texas treasury funds, and is payable to a state payee on behalf of a
paying state agency by the comptroller or by a state agency with del-
egated authority to issue warrants under Government Code, §403.060.
A warrant is not an approved means of electronic funds transfer as set
out in subsection (c) of this section.

(29) Wire transfer--An unconditional order to a financial
institution to pay a fixed or determinable amount of money to a state
payee upon receipt or on a day stated in the order that is transmitted by
electronic or other means. Wire transfer is not an approved means of
electronic fund transfer, as set out in subsection (c) of this section.

(¢) Approved types of EFTS payments.

(1) The comptroller will approve the types of EFTS pay-
ments the state may use by rule and amend the approval based upon
the comptroller's procedures and current technology.

(2) EFTS payment types approved by the comptroller to a
state payee EFTS account include:

(A) direct deposit, except an IAT; and

(B) paycard.

(3) Any other type of payment which is not an approved
type of EFTS payment under paragraph (2) of this subsection is not
considered to be an approved type of EFTS payment under these rules.
Warrants, wire transfers, and IAT are not approved types of EFTS pay-
ments.

(d) Compliance with applicable NACHA rules and regulation.
Each participant in the EFTS, including the comptroller, the paying
state agency, the custodial state agency, and the state payee, shall com-
ply with applicable law and NACHA regulations in EFTS transactions.

(e) Confidentiality. Each participant in the EFTS, including
the comptroller, the paying state agency, the custodial state agency,
and the state payee, shall comply with applicable confidentiality re-
quirements under the law, including maintaining the confidentiality of
financial institution account numbers and state payee social security
numbers.

(f) Audit. The comptroller is subject to audit by NACHA for
compliance with the NACHA rules concerning EFT transactions un-
der this chapter. The comptroller may audit a paying or custodial state
agency for compliance with applicable regulatory or NACHA rules
concerning EFT transactions under this chapter. A paying or custo-
dial state agency shall comply with an audit under this chapter.

(g) Notification.

(1) Any questions, comments, or complaints concerning
the comptroller's electronic funds transfer system as it relates to Gov-
ernment Code, §403.016 and these rules may be sent to the comptrol-
ler by mail to: Texas Comptroller of Public Accounts, Fiscal Manage-
ment, 111 E. 17th Street, Room 911, Austin, Texas, 78711, or by email
to tins.mail@cpa.texas.gov|[tins-mail@epa-state-txus], or at such other

email address as the comptroller may designate.

(2) The comptroller may provide additional information
and updates on its website regarding notification.

(3) The comptroller may require the custodial state agency,
the paying state agency, the state payee, and the financial institution to
provide contact information as appropriate.

(h) Conflict of law. If there is a conflict in law between any of
these rules and applicable law, the applicable law shall apply. If any
provision of these rules are held to be invalid, illegal, or unenforceable
due to a conflict of law, it will not affect any other provisions of these
rules, and the rules will be construed as if such invalid or illegal or
unenforceable provision had never been contained herein.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601919

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 475-0387
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TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
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PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 2. CAPITOL ACCESS PASS
37 TAC §§2.1, 2.2, 2.7, 2.8, 2.13

The Texas Department of Public Safety (the department) pro-
poses amendments to §§2.1, 2.2, 2.7, 2.8, and 2.13, concerning
Capitol Access Pass. These amendments are necessary in part
to implement House Bill 910, enacted by the 84th Texas Legis-
lature, to reflect changes in the name of the license to carry a
handgun. In addition, the expiration date on the Capitol Access
Pass is to be extended to provide a five-year period of validity.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rules as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the public
benefit anticipated as a result of these rules will be consistency
with new legislation (replacing references to "concealed hand-
gun license" with "license to carry a handgun"); and greater ad-
ministrative efficiency resulting from less frequent renewals of
the Capitol Access Pass.

The Department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environ-
ment or reduce risks to human health from environmental expo-
sure that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the en-
vironment or the public health and safety of a state or a sector
of the state. This proposal is not specifically intended to protect
the environment or reduce the risks to human health from envi-
ronmental exposure.

The Department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the Department is not required to complete a takings impact as-
sessment.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0240, Austin, Texas 78773-0246
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Capitol Access Pass". Comments must
be received no later than thirty (30) days from the date of
publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work, and §411.0625, which requires the department
adopt rules necessary to administer the program.

Texas Government Code, §411.004(3) and §411.0625, are af-
fected by this proposal.

§2.1.  Definitions.

In this chapter, and unless otherwise defined in this section, all terms are
defined by Government Code, §411.171 and §6.1 of this title (relating
to Definitions).

(1) Capitol access pass (pass)--The authorization granted
by the Texas Department of Public Safety allowing a person to enter the
Texas State Capitol building and the Capitol Extension, including any
public space in the Capitol or Capitol Extension, in the same manner
as the department allows entry to a person who presents a [concealed
handgun] license to carry a handgun issued under Government Code,
Chapter 411, Subchapter H.

(2) License to carry a handgun [Cenecealed
lieense (CHE)]--The license issued under Government Code, Chapter
411, Subchapter H.

(3) Department--The Texas Department of Public Safety.

(4) Pass holder--A person to whom a Capitol access pass
has been issued.

§2.2. Eligibility.

To be eligible for a Capitol access pass, a person must be a resident of
this state and must otherwise meet all eligibility requirements applica-
ble to a [eoncealed handgun] license to carry a handgun under Govern-
ment Code, §411.172.

$§2.7.  Application Review and Background Investigation.

(a) The review of an application for a Capitol access pass, and
the background check of the applicant, will be based on a comparison
of the eligibility criteria for a [eonecealed handgun] license to carry a
handgun and the criminal history information available to the depart-
ment. The statutory deadlines provided in Government Code, Chapter
411, Subchapter H, relating to the processing such applications, are not
applicable.

(b) If an application is found to be deficient, the department
will notify the applicant of the deficiency. The applicant will have 30
days from the date of the notice of deficiency to amend the application.
After this period has expired, the application will be terminated.

$§2.8.  Expiration.

A Capitol access pass expires on December 31st of the fifth year fol-
lowing the date of issuance [each edd-numbered year; regardless of
when issted]. An expired pass may not be renewed. A new applica-
tion is required if the pass is not renewed prior to expiration.

$§2.13.  No Relationship to [Cencealed Handgun| License to Carry a
Handgun.

(a) The pass confers no rights or privileges beyond the access
to the Capitol and the Capitol Extension otherwise provided to a per-
son who presents a [eoncealed handgun| license to carry a handgun
issued under Government Code, Chapter 411, Subchapter H. The pos-
session of a Capitol access pass does not authorize a person to carry a
[eeneealed] handgun.

(b) The approval of an application for a Capitol access pass has
no bearing on a person's eligibility for a [concealed handgun] license
to carry a handgun. All applications, fees, reviews, or adverse actions
relating to a pass are independent of such matters as they may relate
to a [concealed handgun] license to carry a handgun or application for
such license.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601854

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848
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CHAPTER 10. IGNITION INTERLOCK

DEVICE
SUBCHAPTER A. GENERAL PROVISIONS
37 TAC §§10.1 - 10.4

The Texas Department of Public Safety (the department) pro-
poses new §§10.1 - 10.4, concerning General Provisions. These
new sections are filed simultaneously with the repeal of current
Subchapter B of Chapter 19, consisting of §§19.21 - 19.29. The
proposed new Subchapter A of Chapter 10 is intended to reor-
ganize and consolidate the rules governing the Ignition Interlock
Device program and to generally improve the clarity of the re-
lated rules.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rules as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the pub-
lic benefit anticipated as a result of enforcing the rules will be
greater clarity and simplicity in the administrative rules govern-
ing the approval and installation of ignition interlock devices.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0240, Austin, Texas 78773-0246
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Ignition Interlock". Comments must be
received no later than thirty (30) days from the date of publica-
tion of this proposal.

The new rules are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out the
department's work, and Texas Transportation Code, §521.247
and §521.2476, which authorize the department to adopt rules
relating to the approval of ignition interlock devices and the
authorization of ignition interlock device vendors to conduct
business in the state.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §521.247 and §521.2476 are affected by this proposal.

$10.1.  Definitions.

The following words and terms, when used in this chapter, shall have
the meanings detailed in this section, unless indicated otherwise.

(1) Act--Texas Transportation Code, §§521.241, 521.247,
521.2475, and 521.2476.

(2) Appropriate judicial authority--Court orders or person-
nel of the Texas judicial system including but not limited to the court
or judge ordering an installation, or the related probation, parole, or
pretrial service authorities.

(3) Authorization--The authority granted by the depart-
ment to a vendor to engage in the business of installing or servicing
ignition interlock devices.

(4) Department--The Texas Department of Public Safety.

(5) 1ID or device--An ignition interlock device as defined
in Texas Transportation Code, §521.241(2).

(6) Mobile unit--A motor vehicle equipped to perform in-
terlock device service or installation at a temporary location.

(7) Service center--A fixed physical location at which in-
terlock device installation, service, or removal is performed.

(8) Vendor--One who engages in the business of installa-
tion, service, or removal of ignition interlock devices at a service cen-
ter or with a mobile unit.

(9) Manufacturer--The actual producer of the device.

§10.2.  Address and Business Information.

(a) Vendors and manufacturers of approved devices shall at all
times maintain on file with the department the current mailing and prin-
cipal place of business addresses. Vendors shall maintain on file with
the department the physical addresses of all service centers, and a cur-
rent and valid electronic mail address. The principal place of business
address of a vendor must be a physical address and may not be a post
office box.

(b) Vendors and manufacturers of approved devices shall no-
tify the department within 30 calendar days of any change to the mail-
ing or business address by submitting the appropriate department ap-

proved form.

(c) Vendors and manufacturers of approved devices shall no-
tify the department within 30 calendar days of any change of ownership
or company name change by submitting the appropriate department ap-

proved form.
§10.3.  Notice.

(a) The department is entitled to rely on the mailing and elec-
tronic mail address currently on file for all purposes relating to notifica-
tion. The failure to maintain a current mailing address and an electronic
mail address with the department is not a defense to any action based
on the vendor's, manufacturer's, or applicant's failure to respond.
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(b) Service of notice upon a vendor, manufacturer, or applicant
is complete and receipt is presumed upon the date the notice is sent, if
sent before 5:00 p.m. by facsimile or electronic mail, and 3 business
days following the date sent if by regular United States mail.

(¢) The department may send notice of denials or revocations
by electronic mail; regular United States mail; certified mail, return
receipt requested; or hand-delivery. Refused or unclaimed certified
mail will be presumed to have been received as provided by subsection

(b) of this section.
§10.4.  Hearings.

(a) A request for a hearing must be submitted in writing (by
mail, facsimile, or electronic mail) within 30 calendar days of the re-
ceipt of the Notice of Denial or Revocation.

(b) Hearings will be conducted before the State Office of Ad-
ministrative Hearings, pursuant to Texas Government Code, Chapter
2001.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601855

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER B. VENDOR AUTHORIZA-
TION
37 TAC §§10.11 - 10.16

The Texas Department of Public Safety (the department) pro-
poses new §§10.11 - 10.16, concerning Vendor Authorization.
These new sections are filed simultaneously with the repeal of
current Subchapter B of Chapter 19, consisting of §§19.21 -
19.29. The proposed new Subchapter B of Chapter 10 is in-
tended to reorganize and consolidate the rules governing the
Ignition Interlock Device program and to generally improve the
clarity of the related rules.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rules as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the pub-
lic benefit anticipated as a result of enforcing the rules will be
greater clarity and simplicity in the administrative rules govern-
ing the approval and installation of ignition interlock devices.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,

§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0240, Austin, Texas 78773-0246
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Ignition Interlock". Comments must be
received no later than thirty (30) days from the date of publica-
tion of this proposal.

The new rules are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out the
department's work, and Texas Transportation Code, §521.247
and §521.2476, which authorize the department to adopt rules
relating to the approval of ignition interlock devices and the
authorization of ignition interlock device vendors to conduct
business in the state.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §521.247 and §521.2476 are affected by this proposal.

§10.11.  Application.

(a) Application for vendor authorization must be made in the
manner required by the department. The application must contain all
materials or information required by this chapter, and the initial in-
spection fee must be paid as provided in §10.15 of this title (relating to
Inspections and Fees).

(b) In order to maintain authorization, the vendor must have:

(1) All necessary equipment and tools for the proper instal-
lation, removal, inspection, calibration, repair, and maintenance, of the
type of IID(s) to be installed or serviced by the vendor, as determined
by the device manufacturer and standard industry protocols;

(2) A designated waiting area separate from the installation
area, to ensure customers do not observe the installation of the IID; and

(3) Proof of liability insurance providing coverage for
damages arising out of the operation or use of [IDs with a minimum
policy limit of $1,000,000 per occurrence and $3,000,000 aggregate
total.

(c) Ifanincomplete application is received, notice will be sent
to the applicant stating that the application is incomplete and specifying
the information required for acceptance. The applicant has 60 calen-
dar days after receipt of notice to provide the required information and
submit a complete application. If an applicant fails to furnish the doc-
umentation, the application will be considered withdrawn.

(d) An application is complete when:

(1) It contains all of the items required pursuant to this sec-

tion;

(2) All required fees have been paid; and
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(3) All requests for additional information have been satis-

fied.

§10.12.  Vendor Standards.
Vendors shall comply with the standards detailed in this section:

(1) Perform a visual inspection of the device and the vehi-
cle in which it is installed to ensure that no tampering or circumvention
has occurred. Evidence of tampering with an IID shall be reported to
the judicial authority responsible for ordering the specific installation
involved, to the supervising officer if any, and to the department, not
later than 48 hours after the vendor discovers the evidence of tamper-
ing;

(2) Document and retain the records on the removal of any
device by the vendor;

(3) Maintain a record of each complaint by a customer re-
lating to the operation of the device, including:

(A) name of the customer;

(B) judicial authority ordering the installation;

(C) date of the complaint;

(D) nature of the complaint;

(E) identifying information related to the device; and

(F) name of individual who received the complaint;

(4) Maintain a record of the responses to customer com-
plaints including:

(A) the action taken to address the complaint;

(B) any action taken to resolve the complaint; and

(C) the date and name of the person who resolved the
complaint;
(5) Conduct a calibration confirmation test on each device

at the time of installation and on each occasion of service, and maintain
all records of such tests;

(6) Properly store the alcohol reference solution, the breath
alcohol simulator, or reference gas standard in a manner that maintains
the integrity of the calibration solution;

(7) Install the device with anti-tampering evident tape or
seals on all connections;

(8) Display conspicuously in the service center the autho-
rization issued by the department under the Act and this chapter;

(9) Display conspicuously in the service center, a sign con-
taining the name, mailing address, and telephone number of the depart-
ment, and a statement informing consumers or recipients of services
that complaints against the vendor can be directed to the department;

(14) Maintain a record of each action taken by the vendor
with respect to each device installed by the vendor, including each ac-
tion taken as a result of an attempt to circumvent the device, until at
least the fifth anniversary after the date of installation;

(15) Upon request of any court, supervising officer, or the
department, make available for inspection or provide a copy of any
report or record required under this chapter;

(16) Satisfy the standards for equipment and facilities, as
required by this chapter;

(17) Pay the required inspection fee within 60 calendar
days of receipt of notice that payment is due;

(18) Pay any past due fees within 30 days of notification of
a past due amount, insufficiency of funds, or denied payment;

(19) Cooperate with any inspection or audit performed by
department personnel;

(20) Submit annually, in a manner prescribed by the de-
partment, a written report of each ignition interlock device service and
feature made available by the vendor; and

(21) Submit a written report of any violation of a court or-
der to the appropriate judicial authority, including the issuing court and
the person's supervising officer, if any, not later than 48 hours after the
vendor discovers the violation.

§$10.13.  Denial of Application for Vendor Authorization.

(a) The department may deny an application for vendor autho-
rization if:

(1) The applicant attempts to obtain an authorization by
means of fraud, misrepresentation, or concealment of a material fact;

(2) The applicant's prior authorization has been revoked
and the basis for the revocation remains;

(3) The applicant fails to satisfy the standards for equip-
ment and facilities, or insurance, as required by this chapter, or

(4) Otherwise violates the Act or this chapter.

(b) The denial will become final on the thirtieth calendar day
following the vendor's receipt of the notice of denial, unless the vendor
requests a hearing as outlined in §10.4 of this title (relating to Hear-

ings).

§10.14. Revocation of Vendor Authorization.

(a) The department may revoke an authorization if the vendor:

(1) Fails to submit the required reports to the department
pursuant to §10.12 of this title (relating to Vendor Standards);

(2) Willfully or knowingly submits false, inaccurate, or in-
complete information to the department;

(10) Only install devices that are approved under §521.247
of the Act;

(11) Maintain liability insurance coverage for damages

(3) Violates any provision of §10.12 of this title;

(4) Fails to pay the annual inspection fee as provided in
§10.15 (relating to Inspections and Fees);

arising out of the operation or use of devices in amounts and under
the terms specified by the department in §10.11 of this title (relating

to Application);

(12) Comply with any applicable court order regarding the
installation or inspection of a device and the activation of any anti-
circumvention feature of the device;

(13) Repair or replace a device within 48 hours after re-
ceiving notice of a complaint regarding the operation of the device, if
device is confirmed to have malfunctioned;

(5) Violates any law of this state relating to the conduct of
business in this state; or

(6) Otherwise violates the Act or this chapter.

(b) Prior to taking action against an authorization for a viola-
tion of subsection (a) of this section, the department will provide notice
pursuant to §10.3 of this title (relating to Notice).

(c) The department's determination to revoke an authorization
may be based on the following considerations:
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(1) The seriousness of the violation, including the nature,
circumstances, extent, and gravity of the violation;

(2) The economic harm to property or the public caused by
the violation;

(3) The effect of the violation on the efficient administra-
tion of the program;

(4) The history of previous violations, including any warn-
ings or other attempts to gain compliance;

(5) Efforts to correct the violation; and

(6) Any other matter that justice may require.

(d) The revocation will become final on the thirtieth calendar
day following the vendor's receipt of the notice of revocation, unless
the vendor requests a hearing as outlined in §10.4 of this title (relating

to Hearings).

(¢) The revocation proceeding may be dismissed, or the revo-
cation may be probated, upon a showing of compliance.

$§10.15. Inspections and Fees.

(a) To ensure compliance with the standards and procedures
provided in this chapter and in the Act, the department will conduct an
initial inspection at the department's discretion, prior to or following
the issuance of the authorization and on an annual basis.

(b) The inspection fee shall be $450. The fee for the initial
inspection shall be paid at the time of original application for autho-
rization. The fee for each subsequent annual inspection shall be paid
within 60 calendar days of notification. Revocation action may be ini-
tiated per §10.14 of this title (relating to Revocation of Vendor Autho-
rization) if payment of the annual inspection fee is not made within 60
calendar days of notification. Inspection fees are neither refundable nor
transferable.

(c) Should a fee payment be returned or dishonored, the ap-
plicant or vendor must promptly make payment by cashier's check or
money order. If payment is not made within 30 calendar days of noti-
fication, the application will be abandoned as "incomplete". If the au-
thorization was issued prior to notification of the insufficiency of funds,
and proper payment is not made within 30 calendar days of notification,
revocation proceedings will be initiated under §10.14 of this title.

(d) Failure to cooperate with the department representative
during an inspection may result in denial of an application or revoca-
tion of an authorization.

(e) This section does not preclude the department from inves-
tigating complaints or conducting audits at the department's discretion
for which no fee will be charged.

§10.16. Low Breath Volume Medical Exemption.

The minimum breath sampling size of an IID may be reduced to 1.2
liters for a device user with diminished lung capacity. Diminished ca-
pacity may be established through documentation from the appropriate
judicial authority, advising of the necessity for the lower breath volume
requirement. This documentation should be maintained in the manner
required of calibration and maintenance records under §10.12 of this
title (relating to Vendor Standards).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.
TRD-201601856

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER C. MILITARY SERVICE
MEMBERS, VETERANS, AND SPOUSES
- SPECIAL CONDITIONS FOR VENDOR
AUTHORIZATIONS
37 TAC §§10.21 - 10.24

The Texas Department of Public Safety (the department) pro-
poses new §§10.21 - 10.24, concerning Military Service Mem-
bers, Veterans, and Spouses - Special Conditions for Vendor
Authorizations. These new sections are filed simultaneously with
the repeal of current Subchapter B of Chapter 19, consisting of
§8§19.21-19.29. The proposed new Subchapter C of Chapter 10
is intended to implement the requirements of Occupations Code,
Chapter 55, as amended by Senate Bill 1307, enacted by the
84th Texas Legislature. The bill requires the creation of exemp-
tions and extensions for occupational license applications and
renewals for military service members, military veterans, and mil-
itary spouses.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rules as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the public
benefit anticipated as a result of enforcing the rules will be clar-
ification and expression of the exemptions and extensions for
occupational license applications and renewals for military ser-
vice members, military veterans, and military spouses.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0240, Austin, Texas 78773-0246
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or by email at hitps://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Ignition Interlock". Comments must be
received no later than thirty (30) days from the date of publica-
tion of this proposal.

The new rules are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department's work, and Occupations Code, §55.02 which
authorizes a state agency that issues a license to adopt rules to
exempt an individual who holds a license issued by the agency
from an increased fee or other penalty imposed by the agency
for failing to renew the license in a timely manner if the individual
establishes to the satisfaction of the agency that the individual
failed to renew the license in a timely manner because the
individual was serving as a military service member.

Texas Government Code, §411.004(3) and Occupations Code,
§55.02 are affected by this proposal.

§10.21.  Definitions.

For purposes of this subchapter, the terms 'military service member',
'military veteran', and 'military spouse' have the meanings provided in
Texas Occupations Code, §55.001.

$10.22.  Exemption from Penalty for Failure to Renew in Timely Man-
ner.

An individual who holds a vendor authorization issued under the Act
is exempt from any increased fee or other penalty for failing to renew
the authorization in a timely manner if the individual establishes to
the satisfaction of the department the individual failed to renew the
authorization in a timely manner because the individual was serving as
a military service member.

$10.23.  Extension of Authorization Renewal Deadlines for Military
Members.

A military service member who holds a vendor authorization issued
under the Act, is entitled to 2 years of additional time to complete:

(1) Any continuing education requirements; and

(2) Any other requirement related to the renewal of the per-
son's authorization.

§10.24.  Alternative Licensing for Military Service Members, Military
Veterans, and Military Spouses.

(a) An individual who is a military service member, military
veteran, or military spouse may apply for a vendor authorization under
this section if the individual:

(1) Holds a current authorization issued by another juris-
diction with licensing requirements substantially equivalent to the Act's
requirements for the authorization; or

(2) Within the 5 years preceding the application date, held
a vendor authorization in this state.

(b) The department may accept alternative demonstrations of
professional competence in lieu of existing experience, training, or ed-
ucational requirements.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.
TRD-201601857

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER D. IGNITION INTERLOCK
DEVICE APPROVAL
37 TAC §10.31, §10.32

The Texas Department of Public Safety (the department) pro-
poses new §10.31 and §10.32, concerning Ignition Interlock De-
vice Approval. These new sections are filed simultaneously with
the repeal of current Subchapter B of Chapter 19, consisting of
§8§19.21 - 19.29. The proposed new Subchapter D of Chapter
10 is intended to reorganize and consolidate the rules governing
the Ignition Interlock Device program and to generally improve
the clarity of the related rules.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rules as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the pub-
lic benefit anticipated as a result of enforcing the rules will be
greater clarity and simplicity in the administrative rules govern-
ing the approval and installation of ignition interlock devices.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0240, Austin, Texas 78773-0246
or by email at hitps://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Ignition Interlock". Comments must be
received no later than thirty (30) days from the date of publica-
tion of this proposal.

The new rules are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out the
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department's work, and Texas Transportation Code, §521.247
and §521.2476, which authorize the department to adopt rules
relating to the approval of ignition interlock devices and the
authorization of ignition interlock device vendors to conduct
business in the state.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §521.247 and §521.2476 are affected by this proposal.

§10.31. Application for Device Approval.

(a) Prior to submission of the request for approval, the device
model must be tested for compliance with model specifications for
breath alcohol ignition interlock devices established by the National
Highway Traffic Safety Administration (NHTSA) at one or more in-
dependent laboratories not affiliated with the device manufacturer or
the applicant seeking device approval. The testing specifications must
be the most current ignition interlock model specifications published
by NHTSA at the time that approval is requested. The testing labora-
tory must be accredited to the ISO 17025:2005 standard, or to a similar
standard with an accreditation scope appropriate to the testing of breath
alcohol ignition interlock devices.

(b) An application for approval of a device must include:

(1) A written request for approval with contact information
for the applicant;
(2) A production model of the device that is to be approved;

(3) Manuals and other documentation necessary for the in-
stallation and operation of the device;

(4) Documentation of all test data and results pursuant to
the requirements of this section, with the name(s) of and contact infor-
mation for each testing laboratory;

(5) A certified check or money order in the amount of
$500.00, payable to the Texas Department of Public Safety, as a
nonrefundable administrative processing fee; and

(6) A notarized document describing the results of the test-
ing from each independent laboratory involved in establishing NHTSA
compliance. The document shall certify that the device model complies
with the most current specifications for breath alcohol ignition interlock
devices established by NHTSA.

§10.32.  Denial of Request for Approval;, Revocation of Device Ap-
proval.

(a) A request for device approval may be denied if the device
fails to meet the requirements for approval.

(b) Prior approval of a device may be revoked if changes in
National Highway Traffic Safety Administration model specifications
are such that the device no longer meets the requirements for approval.

(c) Denial of a request for device model approval, or revoca-
tion of a prior approval, may be appealed as provided in §10.4 of this
title (relating to Hearings).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601858

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 15. DRIVER LICENSE RULES
SUBCHAPTER K. INTERAGENCY
AGREEMENTS

37 TAC §15.172

The Texas Department of Public Safety (the department) pro-
poses amendments to §15.172, concerning Issuance by Coun-
ties. These amendments are necessary to remove the pilot pro-
gram designation and statutory reference to Texas Transporta-
tion Code, §521.008, as a result of legislation passed by the 84th
Texas Legislature.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period this rule is in effect, the public
benefit anticipated as a result of this rule will be the public will
have additional locations to replace and renew driver licenses
and identification cards.

The Department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environ-
ment or reduce risks to human health from environmental expo-
sure that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the en-
vironment or the public health and safety of a state or a sector
of the state. This proposal is not specifically intended to protect
the environment or reduce the risks to human health from envi-
ronmental exposure.

The Department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the Department is not required to complete a takings impact as-
sessment.

Comments on the proposal may be submitted to Janie Sawatsky,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@adps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work, and Texas Transportation Code, §521.009, which
authorizes the department to enter into agreements with certain
counties for issuance of duplicate and renewal driver licenses,
election identification certificates, and personal identification cer-
tificates.

Texas Government Code, §411.004(3), and Texas Transporta-
tion Code, §521.009, are affected by this proposal.

41 TexReg 3252 May 6, 2016 Texas Register


mailto:DLDrulecomments@dps.texas.gov

$15.172.  Issuance by Counties.

[(@] A county may [is eligible to] enter into a Memorandum
of Understanding with the department for the [piet] program to issue
certain renewal and duplicate driver licenses, personal identification
certificates, and election identification certificates if it: [meets the eri-
teria spelled out in Fexas Transportation Code; §521-008(a)(H) - (B)].

[(b) A ecounty may provide the serviees outlined in Texas
TFransportation Code; §521.008(a-bH(H) - (6) if itz]

(1) has county employees who have successfully passed
the department's background check;

(2) has county employees who have successfully com-
pleted the department prescribed training set out in the Memorandum
of Understanding; and

(3) conforms to the operating requirements and standards
of the Memorandum of Understanding between the department and the
county.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601859

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 16. COMMERCIAL DRIVER
LICENSE

SUBCHAPTER A. LICENSING REQUIRE-
MENTS, QUALIFICATIONS, RESTRICTIONS,
AND ENDORSEMENTS

37 TAC §§16.1 - 16.15

The Texas Department of Public Safety (the department)
proposes the repeal of §§16.1 - 16.15, concerning Licensing
Requirements, Qualifications, Restrictions, and Endorsements.
The repeal of §§16.1 - 16.15 is filed simultaneously with pro-
posed new Chapter 16. This repeal is necessary so that the
adoption of new commercial driver license rules will align with
federal regulations governing commercial drivers.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the repeals are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the repeals as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
with the repeals as proposed. There is no anticipated negative
impact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the repeals are in effect, the pub-
lic benefit anticipated as a result of enforcing the repeals will be

the alignment of both state and federal commercial driver license
laws.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Ron Coleman,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work, and Texas Transportation Code, §522.005 which
authorizes the department to adopt rules necessary to carry out
Chapter 522 and the federal act and to maintain compliance with
49 CFR Parts 383 and 384.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §522.005 are affected by this proposal.

$16.1. Who Must Be Licensed.

§16.2.  Commercial Motor Vehicles and Licensing Definitions.
§16.3.  Persons Exempted.

§16.4.  Classes of Commercial Driver Licenses.

$§16.5.  Tow Truck Operators.

$§16.6. Vehicle Inspection Inspectors and Mechanics.

$16.7. Manufactured Housing.

$16.8.  Qualifications To Drive in Interstate Commerce.

$16.9.  Qualifications To Drive in Intrastate Commerce.

§16.10. Exemptions and Qualifications.

$16.11. Restrictions.

§16.12.  Endorsements.

§16.13.  Farm-Related Service Industry Waiver.

§16.14.  Qualifications To Obtain Interstate Skills Performance Eval-
uation Certificate.

§16.15.  Proof of Domicile.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601860

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848
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37 TAC §§16.1 - 16.7

The Texas Department of Public Safety (the department) pro-
poses new §§16.1 - 16.7, concerning Licensing Requirements,
Qualifications, Restrictions, and Endorsements. This proposal
is necessary to align commercial driver licensing requirements
with existing federal regulations governing commercial drivers.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rules as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the public
benefit anticipated as a result of enforcing the rules will be the
alignment of both state and federal commercial driver license
laws, thereby increasing effective enforcement and compliance
of commercial laws.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Ron Coleman,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

The new rules are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out the
department's work, and Texas Transportation Code, §522.005
which authorizes the department to adopt rules necessary to
carry out Chapter 522 and the federal act and to maintain
compliance with 49 CFR Parts 383 and 384.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §522.005 are affected by this proposal.

§16.1.

All rules and regulations adopted in this chapter apply to every person,
including employers of such persons, who holds a Texas commercial
driver license (CDL) or operates a commercial motor vehicle (CMV)
in this state, regardless if they are operating in interstate, foreign, or
intrastate commerce.

General Requirements.

(1) The department incorporates by reference and adopts:

(A) The Federal Motor Carrier Safety Regulations, Ti-
tle 49, Code of Federal Regulations (CFR) Part 383 including all in-
terpretations thereto, as amended through March 1, 2016. Where there
is conflict between 49 CFR Part 383 and Texas Transportation Code,
Chapter 522, Texas Transportation Code, Chapter 522 controls.

(B) 49 CFR §390.5.

(2) The CFRs detailed in this paragraph are excepted from
adoption:

(A) 49 CFR §383.3(d)(3).
(B) 49 CFR §383.3(e).
(C) 49 CFR §383.3(g).
(D) 49 CFR §383.31(a).
(E) 49 CFR §383.31(b).
(F) 49 CFR §383.51(c)(9).
(G) 49 CFR §383.75.
(H) 49 CFR §383.153(10).
§16.2. Chapter Definitions.

The terms in this section have the following meanings when used in
this chapter unless the context clearly indicates otherwise.

(1) Act--Texas Transportation Code, Chapter 522.

(2) Disqualifying offense--Has the meaning assigned by
Texas Transportation Code, §522.081.

(3) Knowledge exam--Written, computerized, or auto-
mated exam.

(4) Out-of-service order--Has the meaning assigned by 49
CFR §383.5 or Texas Transportation Code, §522.003(23).

(5) Recreational vehicle--A vehicular type unit primarily
designed as temporary living quarters for recreational camping or travel
use that either has its own mode of power or is mounted on or towed
by another vehicle and is driven for personal use only.

(6) Serious traffic conviction--Has the meaning assigned
by Texas Transportation Code, §522.003.

(7) _Serious traffic violation--Has the meaning assigned by
Texas Transportation Code, §522.003(25) and §16.62 of this title (re-
lating to Serious Traffic Violations and Habitual Violators).

(8) Skills exam--Driver or road exam.
$16.3.  Persons Exempted.

Persons exempted from commercial driver license (CDL) requirements
are:

(1) A person operating a vehicle that is controlled and op-
erated by a farmer which is used to transport agricultural products, farm
machinery, or farm supplies to or from a farm and which is not used
in the operations of a common or contract carrier and used within 150
miles of the person's farm.

(A) Under this exemption, a rancher is considered a

farmer.

(B) A farmer and his farmhands are equally exempt
when the farmhands are in the employ of the farmer.

(C) One who purchases a crop in a field and only har-
vests and transports the produce, but takes no part in the planting and
cultivating of the product, is not considered a farmer.
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(D) One who purchases acres of growing timber and
cultivates and harvests it over a period of months or years is consid-

(2) The applicant must have held a driver license for a min-
imum of 3 years.

ered a farmer.

(2) A person operating a fire fighting or emergency vehicle

(3) An applicant may present the department's vision
or limb waiver certificate instead of meeting the vision or physical

necessary to the preservation of life or property or the execution of

requirements of 49 CFR §391.41. Waivers may only be renewed

emergency governmental functions, whether operated by an employee

through the Texas Department of Public Safety, Driver License Divi-

of a political subdivision or by a volunteer fire fighter, or a fire fighter

sion/Enforcement and Compliance Service, P.O. Box 4087, Austin,

employed by a private company, for example, a refinery. This would

Texas 78773-0310.

not exempt operators of vehicles used by utility companies.

(A) Drivers of industrial emergency response vehicles,

(4) A driver who operates a motor vehicle in intrastate
commerce only, and does not transport property requiring a hazardous

including an industrial ambulance are exempt only if the vehicle is op-

material placard, and was regularly employed operating a CMV in

erated in compliance with criteria established by the Texas Industrial

Texas prior to August 28, 1989, is not required to meet the federal

Fire Training Board or the State Firemen's and Fire Marshall's Associ-

physical and vision standards.

ation of Texas.

(B) Drivers of public or private ambulances are exempt

(5) A driver who operates a CMV in intrastate commerce
only may obtain a vision or limb waiver from the department provided

only if they have been issued a license by the Department of State

the qualifications detailed in this section are met: (Only one waiver can

Health Services.

(C) Electric company employees repairing downed
power lines are not exempt.

(3) A person operating a military vehicle or a commercial

be used to obtain a CDL.)

(A) Vision waiver requirements:

(i) _The applicant has 20/40 (Snellen) or better dis-
tant visual acuity with corrective lenses in the better eye; or

motor vehicle, when operated for military purposes by military person-
nel, members of the reserves and national guard on active duty (includ-
ing personnel on full-time national guard duty), personnel on part-time
training duty, and national guard military technicians. This exemption
includes the operation of vehicles leased by the United States govern-
ment for use by the military branches of government.

(4) A person operating a vehicle that is a recreational vehi-
cle that is driven for personal use.

(A) For purposes of this exemption recreational vehi-
cle means a vehicular type unit primarily designed as temporary living
quarters for recreational camping or travel use that either has its own

(ii) Theapplicant's vision is uncorrectable in one eye
and the applicant does not wear corrective lenses, then uncorrected vi-
sion must be at least 20/25 (Snellen) in the better eye;

(iii) The applicant has the ability to recognize the
colors of traffic signals and devices showing standard red, green, and
amber, and

(iv) The applicant must present a medical certificate
as required under 49 CFR §391.43.

(v) _Applicants may be referred to a vision specialist
in cases involving a failure on the vision examination:

motive power or is mounted on or towed by another vehicle.

(B) This exemption includes travel trailers, camping

(I)  When the applicant protests the results of the
vision examination; or

trailers, truck campers, and motor homes.

(5) A person operating a vehicle that is owned, leased, or

(1)  When other conditions necessitate verifica-
tion by a medical professional.

controlled by an air carrier, as defined by Texas Transportation Code,
§21.155(d), and that is driven or operated exclusively by an employee
of'the air carrier only on the premises of an airport, as defined by Texas
Transportation Code, §22.001(2), on service roads to which the public

(B) Limb waiver requirements:
(i) Medical certificate required under 49 CFR

§391.43; and

does not have access.

(6) A person operating a vehicle used exclusively to trans-

(i) Pass a comprehensive driving examination in the
appropriate class vehicle (equipped with all necessary vehicle modifi-

port seed cotton modules or cotton burrs.
§16.4. Manufactured Housing.

Drivers who transport manufactured housing on highways must have
the proper commercial driver license (CDL) if the vehicle meets the
weight criteria for a commercial motor vehicle (CMV) as defined in 49
CFR §390.5. In determining whether the towed unit exceeds 10,000
pounds and whether the gross combination weight rating (GCWR) to-
tals 26,001 or more pounds, the manufactured housing being drawn

cations) for the CDL for which the applicant is applying.

(6) Applications for a Texas intrastate vision or limb
waiver will include a review of the applicant's driving record for the
three-year period immediately preceding the date of the application.
An applicant may obtain a waiver from the department only if their
driving record:

(A) contains no suspensions, revocations, disqualifica-
tions or cancellations of the driver license based on an alcohol, drug

and trailers carrying the manufactured housing are motor vehicles for
purposes of the Act.

§16.5.  Qualifications to Drive in Intrastate Commerce.

A person applying for a commercial driver license (CDL) which au-
thorizes operation of a commercial motor vehicle (CMV) in intrastate
commerce must meet the same requirements as those for interstate driv-
ing (49 CFR §391.41), except for:

(1) The applicant must be at least 18 years of age.

or driving related conviction or an administrative action resulting from
the operation of any motor vehicle, including a personal vehicle;

(B) contains no involvement in an crash for which a ci-
tation was issued resulting in a conviction for a moving violation;

(C) contains no convictions for a disqualifying offense
or more than one serious traffic conviction during the three-year pe-
riod, which disqualified or should have disqualified the applicant in
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accordance with the driver disqualification provisions of Texas Trans-
portation Code, §522.081; or

(D) contains no more than two convictions for moving
violations in a CMV.

(7) Ifthe driving record shows either convictions for mov-

(15) If the vision or limb waiver application is approved,
the applicant must obtain a CDL with the appropriate restrictions within
60 days of the approval. Failure to obtain the CDL with the appropriate
restrictions within the 60 day period may result in the cancellation of
the waiver certificate. Any cancellations will require the applicant to
reapply for the waiver.

ing violations or crash involvement but does not indicate the type of
vehicle operated or the number of miles per hour above the posted
speed limit, the department may request additional official documen-
tation (e.g., a copy of the citation or crash report, or copies of court
records) from the applicant.

(8) If the applicant is arrested, cited for, or convicted of
any disqualifying offense or other moving violations during the pe-
riod an application is pending, the applicant must immediately report
such arrests, citations, or convictions to the Texas Department of Pub-
lic Safety, Driver License Division/Enforcement and Compliance Ser-
vice, P.O. Box 4087, Austin, Texas 78773-0310. No waiver determina-
tion will be completed while any charge against the applicant, for what
would be a disqualifying offense, is still pending. Convictions occur-
ring during the processing of an application will be considered in the

(16) If the vision or limb waiver application is denied and
the applicant currently holds a CDL, the CDL privilege will be can-
celled and a demand for the surrender of the CDL will be made.

(17) _If the holder of a Texas vision/limb waiver fails to re-
new the waiver, the driver will be notified in writing by the department
of this requirement via the most recent address on file. Proper noti-
fication is presumed if the notification is mailed by first-class mail to
the applicant or licensee at the last mailing address on file with the de-
partment. Failure to comply within a 60 day period may result in the
cancellation of their CDL and the demand for the surrender of the CDL

currently held.

(18)  Prior to the renewal of their CDL those applicants who
were previously issued a vision waiver with an indefinite expiration

overall driving record. The applicant must also report any conviction

date must comply with this section in order to retain their CDL. Notice

that is not listed on the driving record because of processing delays. Ifa

of this requirement will be sent to the mailing address on record. Fail-

subsequent review of the applicant's driving record identifies incidents

ure to comply with this section will result in the denial of their renewal

that should have been reported, any waiver issued may be revoked.

application and the cancellation of their CDL operating privilege.

(9) Applicants for a Texas intrastate vision or limb waiver

$§16.6.  Farm-Related Service Industry Waiver.

must be able to meet all other physical requirements specified in 49
CFR §391.41 without the benefit of any other waiver.

(10) Applicants for a CDL must present a valid vision or
limb waiver certificate obtained from the department's Enforcement
and Compliance Service in Austin. A vision waiver may be used to
obtain a Hazardous Materials Endorsement; however, a limb waiver
cannot be used to obtain this endorsement.

(11)  All recipients of a Texas intrastate vision/limb waiver
will be required to have a license with the appropriate restrictions as
they apply. Waiver recipients will be notified in writing by means of
the most recent address on file of the requirement to add the restrictions
and will be given 60 days to comply. Failure to comply within the
specified period may result in the revocation of any waiver and their
disqualification as a CMV driver.

(12) Applications for the renewal of the vision or limb
waiver certificates will be granted provided the applicant's driving
history continues to meet the requirements as detailed in paragraph (5)
of this section and the applicant for:

(A) a vision waiver continues to meet the vision stan-
dards listed in paragraph (5)(A) of this section and all other require-
ments of 49 CFR §391.41; or

(B) alimb waiver certificate continues to meet all other
requirements of 49 CFR §391.41.

(13) Applicants denied a vision/limb waiver may appeal

(a) The department must waive the commercial driver license
(CDL) knowledge and skill exams required by Texas Transportation
Code, §522.022, and provide for the issuance of a restricted CDL to an
employee of a farm-related service industry (FRSI) in accordance to 49
CFR 383. The department is subject to any condition or requirement
established for the waiver by the Federal Highway Administration. In
addition to any restriction or limitation imposed by this section, a re-
stricted CDL issued under this regulation is subject to any restriction
or limitation imposed by the secretary of the highway administration.

(b) Fees for an FRSI CDL are the same as for a regular CDL
and will be calculated the same way. A $10 duplicate fee must be
charged each time an applicant revalidates the waiver period.

(c) The FRSI CDL must have a P restriction. The validity pe-
riod must be continuous, for a minimum period of 30 days, and cannot
exceed 180 days in any 12 month period. The FRSI CDL cannot be
renewed more than 30 days prior to the expiration date of the existing
FRSI CDL issuance period and cannot exceed the expiration date of
the CDL.

§16.7.  Proof of Domicile.

(a) A person applying for a commercial driver license (CDL)
which authorizes operation of a commercial motor vehicle (CMV) in
interstate commerce must be domiciled in Texas. For purposes of this
requirement, the state of domicile means the state where a person has
the person's true, fixed, and permanent home and principal residence
and to which the person intends to return whenever absent. A person

the decision of the department by contacting the department's designee,

may have only one state of domicile.

in writing, within 20 days after receiving notification of the denial. The
request for an appeal must contain the name, address, and driver license
number of the applicant, the reasons why the waiver should be granted,
and include all pertinent documents which support the reasons why the
waiver should be granted. The denial is stayed pending the review of
the director or his designee. The decision of the department's designee

(b) In order to prove domicile, all original applicants for a
CDL must present two acceptable documents verifying the applicant's
domicile address in Texas.

(c) The department may require individuals renewing or ob-
taining a duplicate CDL to present proof of domicile prior to issuance.

is final.

(14) Waiver certificates will be approved by department's

(d) In order to satisfy the requirements of this section the in-
dividual must provide two documents, which contain the applicant's

designee and are valid for a period not to exceed 2 years after the date

name and domicile address, from the acceptable proof of domicile list

of the applicant's medical examiner's physical examination.

in subsection (e) of this section.
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(e) Acceptable proof of domicile documents are:

(1) A deed, mortgage, monthly mortgage statement, cur-
rent mortgage payment booklet, or a current residential rental/lease

agreement.
(2) A valid, unexpired Texas voter registration card.

(3) A valid, unexpired Texas motor vehicle registration or

(it) military dependent identification card;

(iii)  birth certificate; and

(iv) adoption records.

(B) For unrelated individuals, the individual must ac-
company the applicant, present a valid Texas driver license or identi-
fication card, and present two acceptable proof of domicile documents

title.

(4) A valid, unexpired Texas boat registration or title.

(5) A valid, unexpired Texas license to carry a handgun.

(6) Anelectric, water, natural gas, satellite television, cable

from the acceptable proof of domicile list in subsection (d) of this sec-
tion.

(2) Arepresentative of a governmental entity, not-for-profit
organization, assisted care facility/home, adult assisted living facil-
ity/home, homeless shelter, transitional service provider, or group/half

television, or non-cellular telephone statement dated within 90 days of

way house certifying to the address where the applicant resides or re-

the date of application.

(7) A Selective Service card.
(8) A medical or health card.

(9) A current homeowners' or renters' insurance policy or

ceives services. The organization must provide a notarized letter veri-
fying that they receive mail for the individual.

(h) An individual is not required to comply with this section
if the applicant is subject to the address confidentiality program ad-
ministered by the Office of the Attorney General, judicial address con-

homeowners' or renters' insurance statement.

(10) A current automobile insurance policy or an automo-
bile insurance statement.

(11) A Texas high school, college, or university report card
or transcript for the current school year.

(12) A W-2 or 1099 tax form from the current tax year.

(13) Mail from financial institutions; including checking,
savings, investment account, and credit card statements dated within
90 days of the date of application.

(14) Mail from a federal, state, county, or city government
agency dated within 90 days of the date of application.

(15) A current automobile payment booklet.

(16) A pre-printed paycheck or payment stub dated within
90 days of the date of application.

(17)  Current documents issued by the U.S. military indi-
cating residence address.

(18) A document from the Texas Department of Criminal
Justice indicating the applicant's recent release or parole.

(f) Both documents may not be from the same source. For
example, an individual may not use vehicle registration and vehicle
title for the same or different vehicles from the same registration office
or a water and gas bill from the same utility. Mail addressed with a
forwarding label or address label affixed to the envelope or contents

are not acceptable.
(g) If the individual cannot provide two documents from the

acceptable proof of domicile list, the individual may submit a Texas
residency affidavit submitted by:

(1) An individual who resides at the same residence ad-
dress as the applicant.

(A) For related individuals, the applicant must present
a document acceptable to the department indicating a family relation-
ship to the person who completed the Texas residency affidavit and
present two acceptable proof of domicile documents with the name of
the person who completed the Texas residency affidavit. Acceptable
documents demonstrating family relationship may include but are not
limited to:

(i) marriage license;

fidentiality under Texas Transportation Code, §521.121, or currently
incarcerated in a Texas Department of Criminal Justice facility.

(1) _All documents submitted by an individual must be accept-
able to the department. The department has the discretion to reject or
require additional evidence to verify domicile address.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601864

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848
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SUBCHAPTER B. APPLICATION
REQUIREMENTS AND EXAMINATIONS
37 TAC §§16.21 - 16.30

The Texas Department of Public Safety (the department) pro-
poses new §§16.21 - 16.30, concerning Application Require-
ments and Examinations. This proposal is necessary to align
commercial driver licensing requirements with existing federal
regulations governing commercial drivers.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rules as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the public
benefit anticipated as a result of enforcing the rules will be the
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alignment of both state and federal commercial driver license
laws, thereby increasing effective enforcement and compliance
of commercial laws.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Ron Coleman,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

The new rules are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out the
department's work, and Texas Transportation Code, §522.005
which authorizes the department to adopt rules necessary to
carry out Chapter 522 and the federal act and to maintain
compliance with 49 CFR Parts 383 and 384.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §522.005 are affected by this proposal.

§16.21.  Application for Texas Commercial Driver License (CDL).

(a) Anapplication must be completed by all original applicants
for a CDL.

(b) Original applicants for:

(1) aTexas CDL must present proof of identity as required
by §15.24 of this title (relating to Identification of Applicants).

(2) a Non-Domiciled Texas CDL must present proof of
identity as required by Texas Transportation Code, §522.021(a-1).

(c) A separate application must be completed by all applicants
for a farm-related service industry (FRSI) restricted CDL. The reverse
side of the application must be completed by the applicant's employer.
This application will also be used any time the holder of an FRSI CDL
requests to renew or revalidate the license.

(d) The applicant must provide proof of Social Security num-
ber. For a list of acceptable documents for providing the Social Secu-
rity number, refer to §15.42(b) of this title (relating to Social Security

Number).

(e) All applicants must provide information relating to United
States citizenship or lawful presence and provide their county of resi-
dence at the time of application.

§16.22.  Substitute Experience for Commercial Driver License (CDL)
Driving Skills Exam.

(a) To be accepted, the applicant must be employed in an ex-

(b) This waiver to substitute experience for the CDL driving
skills exam may only be claimed one time. This waiver certification
may only be completed when converting from a non-commercial driver
license to a CDL or when applying for an original Texas CDL when
coming from another state. Any later transaction including advance
in grade, removal of restrictions, or addition of an endorsement will
necessitate a skills exam if required by law or regulation.

(c) A certification must accompany this waiver as evidence
that the applicant is employed as a CMV operator in an exempt status or
legally operating a CMV at the time of application. The signatures on
the certification must be original signatures. A notarized letter from the
employer on letterhead stationary will be accepted instead of the certi-
fication form. The letter must contain the elements in the certification
form. If the applicant has been employed by more than one employer
during the last two years, the applicant may present more than one cer-
tification to certify employment as a CMV operator in an exempt status
or legally operating a CMV for the two year period required.

§16.23.  Medical Certificate Requirements.

(a) Commercial driver license (CDL) holders and original
CDL applicants must self-certify to one of the categories detailed in
this subsection:

(1) Non-excepted interstate. A person who operates or ex-
pects to operate in interstate commerce, is both subject to and meets
the qualification requirements under 49 CFR Part 391, and is required
to obtain a medical examiner's certificate by 49 CFR §391.45.

(2) Excepted interstate. A person who operates or expects
to operate in interstate commerce, but engages exclusively in trans-
portation or operations excepted under 49 CFR §§390.3(f), 391.2,
391.68, or 398.3 from all or parts of the qualification requirements
of 49 CFR §391, and is therefore not required to obtain a medical
examiner's certificate by 49 CFR §391.45.

(3) Non-excepted intrastate. A person who operates only
in intrastate commerce, and is both subject to and meets the State of
Texas driver qualification requirements under §4.11 of this title (relat-
ing to General Applicability and Definitions) and is required to obtain
a medical examiner's certificate.

(4) Excepted intrastate. A person who operates in intrastate
commerce, but engages exclusively in transportation or operations ex-
cepted as provided by §4.12 of this title (relating to Exemptions and
Exceptions) and is therefore not required to obtain a medical exam-
iner's certificate.

(b) CDL holders and original CDL applicants who certify to
subsection (a)(1) or (3) of this section are required to provide a valid
medical certificate to the department. The department must deny the
issuance of the CDL if a medical certificate is required or expired and
a valid medical certificate is not provided at the time of issuance or
renewal.

(¢) The department must downgrade a holder's CDL to a non-
CDL on the 60th day after expiration of the medical certificate if a valid
medical certificate is required and is not provided to the department.

§16.24.  Falsification.

(a) A person who knowingly falsifies information or certifica-
tions on an application for a commercial driver license (CDL) is sub-
ject to a 60 day cancellation of the person's CDL, commercial driver
learner's permit, or application.

(b) Within 30 days after discovering that the applicant has pro-
vided false information, the director of the department or his designee
will notify the person that his CDL, commercial driver learner's per-

empt status or legally operating a commercial motor vehicle (CMV).

mit, or application will be canceled for 60 days beginning on the 20th
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calendar day after notification. Date of notification is the date appear-
ing at the top of the cancellation order issued to the person. Proper

(c) When applicable the department can require re-examina-
tion of all appropriate exams.

notification is presumed if the notification is mailed by first-class mail
to the applicant or licensee at the last mailing address on file with the
department. The department may, alternatively, personally serve the
notification and order. If the cancellation order is personally served,
the person may choose to have the 60 day cancellation period effective
immediately upon service.

(c) A person may appeal the cancellation order by timely re-
questing a hearing in writing. The request for hearing must be received
by the department before the effective date of cancellation for the ap-
peal to be timely. If a timely request for a hearing is made, the director
will appoint a hearing officer from within the department. The hearing
will be held in the county where application was made, in the Texas
county where the applicant of licensee resides, or in a county adjoining
either the county of residence or county of application, as determined

by the director.

(d) Notification of the hearing will be sent to the person by
first-class mail at the last mailing address on file with the department
or to an address specifically referred to in the written appeal. Notice
of the hearing will be sent at least 10 calendar days prior to the date of
hearing. The cancellation action will not be held in abeyance pending
a hearing of final determination of the hearing officer.

(e) The only issue at the administrative hearing is whether the
person did or did not falsify application or certification information.
The hearing officer has the only authority to make an affirmative or a
negative finding on this issue. The hearing officer will report the find-
ing to the director. If an affirmative finding is reported, the license or
application will remain canceled for the duration of the 60 day cancel-
lation period. Ifa negative finding is reported, the license or application
will be immediately reinstated by the department.

(f) If the falsification is discovered at the driver license office
during the application process, the applicant will not be permitted to
continue with the application and examination procedures. The depart-
ment employee who discovers the falsification will immediately notify
the Enforcement and Compliance Service at the department headquar-
ters in Austin so that formal cancellation action may be initiated. A
person may not submit a new application for a CDL or commercial
driver learner's permit pending formal action by the department.

(g) A person may not submit a new application for a CDL or
commercial driver learner's permit during the 60 day cancellation pe-
riod or while an appeal is pending. After the cancellation period has
expired, the person must reapply as an original applicant.

§16.25.

Cancellation of Commercial Driver License (CDL).

(a) The department will cancel a commercial driver license
(CDL) upon confirmation of:

(1) A nonpayment of fee;

(2) The applicant is suspended in another state;

(3) An original CDL obtained through fraudulent means;

(4) An obtained CDL without satisfying all qualification
requirements;
(5) A mental incapacity;

(6) A false statement convictions in which the statement
was made to the department; or

(7) A license issued to person not entitled thereto.

(b) Upon cancellation of the license, the department will send
notice to the individual demanding the surrender of the Texas CDL.

§16.26.  Written Exams Required.

(a) Anoriginal applicant for a Texas commercial driver license
(CDL) must take the signs, rules, and the appropriate Class A or Class
B exams as well as any required and necessary CDL exams. A holder
of a valid CDL from another state need not take the CDL exams if
the out-of-state license indicates those exams were administered in that
other state.

(b) Current Texas license holders will be required to take only
required and necessary CDL exams, unless advancing in grade, in
which case the appropriate Class A or Class B exams will be required.

(c) All CDL applicants must take and pass the CDL general
knowledge exam, except those persons who currently hold a CDL from
another state.

(d) Class A CDL applicants must take and pass the combina-
tion vehicle exam even though there will be no endorsement for com-
bination vehicles. Those persons currently holding a CDL issued by
another state will not be required to take this exam unless they wish to

advance in grade.

(e) For applicants who already hold a CDL issued by another
state and for all applicants for renewals of CDLs, the hazardous mate-
rials knowledge examination will be required to maintain this endorse-
ment.

(f) Persons who do not take and pass the air brake exam will
be restricted to driving vehicles without air brakes. Applicants holding
an out-of-state CDL will be exempt from this exam unless that license
indicates they are restricted to driving vehicles not equipped with air
brakes.

§16.27.  Passing Rates for Written Exams.

(a) Signs, rules, Class A and Class B, and motorcycle exams
will require correct answers of 70% or more of the questions for the
applicant to pass.

(b) Commercial driver license (CDL) examinations will re-
quire correct answers on 80% or more of the questions for the applicant
to pass.

(c) All required exams outlined in §16.26 of this title (relating

to Written Exams Required) must be passed in order to obtain a CDL
and the appropriate endorsements.

§16.28.  Skills Exam Required.
(a) An applicant will be required to take the skills exam if:

(1) applying as a original applicant for a driver license; or

(2) the applicant is unable to present a certification substi-
tuting experience for the commercial driver license (CDL) skills exam.

(b) An applicant who holds a CDL from another state will not
be required to take a skills exam when making an application for an
original Texas CDL of the same class and with the same restrictions
and endorsements.

§16.29.  Waivers from Skills Exam.
(a) An applicant may be exempted from the skills exam if:

(1) currently licensed (in Texas or in another state);

(2) for the 2 years preceding application:

(A) has not had more than one license at any one time;

(B) has not had any license suspended, revoked, dis-
qualified, denied, or canceled;
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(C) has not had a conviction for any disqualifying of-
fense, such as Driving While Intoxicated, Driving Under the Influence
of Drugs, Failure to Give Information and Render Aid, Refusal or Fail-
ure of a Blood, Breath, or Urine Exam, failure to comply with any of-
fense as cited in Texas Transportation Code, Chapter 550, a felony in-
volving the use of a commercial motor vehicle (CMV), or use ofa CMV
in the commission of a felony involving manufacturing, distributing, or
dispensing a controlled substance; and

(D) has not been convicted for a serious traffic viola-
tion. These convictions may result from the operation of any vehicle;
and

(3) regularly employed in a job requiring the operation of

a CMV:

(A) has previously taken and passed a skills exam given
by a state with a classified licensing system and the exam was be-
hind-the-wheel in a representative vehicle for the driver license classi-
fication; or

(B) has operated for at least two years immediately pre-
ceding application for a commercial driver license (CDL), a vehicle
representative of the CMV the applicant operates or expects to oper-
ate.

(b)  Waivers for the skills exam only apply to original appli-
cants for CDL. Those who subsequently apply for an advance in grade,
removal of restriction, or addition of endorsement after receiving a
CDL will not be given a second waiver of any required skills exams.

(c) Waivers for the skills exam apply only to CMV operators
with an exempt status and those legally operating CMVs such as the
operation of CMVs on non-public roads in large company lots such as
power or chemical companies.

(d) Applicants who hold a CDL from another state will not
be required to take any knowledge or skills exams when making an
application for an original Texas CDL of the same class and with the
same restrictions or endorsements excluding the hazardous materials
endorsement. Applicants desiring to retain the hazardous materials en-
dorsement must take and pass the hazardous materials knowledge ex-
amination and pass a background check conducted by the appropriate
federal agency. To maintain the hazardous materials endorsement be-
yond the initial 90 day period from date the CDL is issued, the depart-
ment must receive a notification of no security threat from the appropri-
ate federal agency conducting the background check. Applicants must
surrender a valid CDL license, a valid CDL temporary permit, or other
acceptable proof that the person has a valid license from another state
in order to have the exams waived.

§16.30. Check of Applicant.

Upon acceptance of the sworn application and documents, the de-
partment will conduct a Commercial Driver License Information
System/National Driver Register/Problem Driver Pointer System
(CDLIS/NDR/PDPS) inquiry on the commercial driver license (CDL)
applicant. No license will be issued if a match indicates possible
multiple licenses. If necessary, independent inquiries to other states
will be made to confirm the identity of the match and to verify the
existence of suspension, revocation, denial, and cancellation actions
taken by other states. No license will be issued until it is confirmed
that the match is another person or the cause for the action has been
resolved.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601865

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848

3 ¢ 3
37 TAC §§16.31 - 16.56

The Texas Department of Public Safety (the department) pro-
poses the repeal of §§16.31 - 16.56, concerning Application Re-
quirements and Examinations. The repeal of §§16.31 - 16.56
is filed simultaneously with proposed new Chapter 16. This re-
peal is necessary so that the adoption of new commercial driver
license rules will align with federal regulations governing com-
mercial drivers.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the repeals are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the repeals as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
with the repeals as proposed. There is no anticipated negative
impact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the repeals are in effect, the pub-
lic benefit anticipated as a result of enforcing the repeals will be
the alignment of both state and federal commercial driver license
laws.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Ron Coleman,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work, and Texas Transportation Code, §522.005 which
authorizes the department to adopt rules necessary to carry out
Chapter 522 and the federal act and to maintain compliance with
49 CFR Parts 383 and 384.
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Texas Government Code, §411.004(3) and Texas Transportation
Code, §522.005 are affected by this proposal.

§16.31. DL-14A Application For Texas Driver License.

§16.32. CDL-1 Supplement Application for Texas Driver License-
Certifications and Record of Commercial Driver's License (CDL) Ex-
amination.

$§16.33. CDL-2 Exemption Certificate.

§16.34. CDL-3 Substitute for Commercial Driver License (CDL)
Driving Skills Test.

§16.35. CDL-34 Certification of Employment.
§16.36. CDL-4 Qualifications of Interstate Driver Certification.

$§16.37. CDL-5 Qualifications of Intrastate Driver Certification and
Exemption.

§16.38.  DL-2 Receipt of Surrendered License/Affidavit.
$§16.39. CDL-10 Certification of Part 391 Exemption.
§16.40. Completion of Application.

$§16.41. Medical Certificate Requirements.

§16.42.  Falsification.

§16.43.  Cancellation of Commercial Driver License.
$16.44. Written Tests Required.

§$16.45.  Passing Rates for Written Tests.

§16.46.  Skills Test Required.

$16.47.  Waivers from Skills Tests.

$16.48. Road Test.

§16.49. Safety Inspection.

$16.50.  Pre-trip Inspection.

§16.51. Road Test Maneuvers.

$§16.52. Testing of Residents.

$§16.53.  Check of Applicant.

§16.54. Oral Tests.

$§16.55. Spanish Language Tests.

§16.56. CDL-40 Supplemental Examination.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601861

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢
SUBCHAPTER C. SANCTIONS AND
DISQUALIFICATIONS

37 TAC §§16.61 - 16.67

The Texas Department of Public Safety (the department) pro-
poses new §§16.61 - 16.67, concerning Sanctions and Disqual-
ifications. This proposal is necessary to align commercial driver
licensing requirements with existing federal regulations govern-
ing commercial drivers.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rules as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the public
benefit anticipated as a result of enforcing the rules will be the
alignment of both state and federal commercial driver license
laws, thereby increasing effective enforcement and compliance
of commercial laws.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Ron Coleman,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

The new rules are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out the
department's work, and Texas Transportation Code, §522.005
which authorizes the department to adopt rules necessary to
carry out Chapter 522 and the federal act and to maintain
compliance with 49 CFR Parts 383 and 384.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §522.005 are affected by this proposal.

$16.61.  Driving a Commercial Motor Vehicle (CMV) without a Com-
mercial Driver License (CDL).

(a) A person may be disqualified from driving a commercial
motor vehicle (CMV) even if:

(1) that person does not hold a commercial driver license
(CDL); or
(2) that person is domiciled in another state or in a foreign
(b) Ifaperson has been disqualified from driving a CMV, and
that person did not hold a CDL (either current or expired) at the time
of the disqualification, that person must apply at a driver license office
as an original CDL applicant in order to receive a CDL when the dis-
qualification period is over.

§16.62.  Serious Traffic Violations and Habitual Violators.

The Commercial Driver's License Act, Texas Transportation Code,
Chapter 522, defines certain motor vehicle offenses as "serious traffic
violations" for the purpose of administering the Act. An improper or
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erratic traffic lane change is one of the definitions of a "serious traffic

a period of disqualification, the department must disqualify the CMV

violation" as set out in the Act. Since an improper or erratic lane

driving privileges for 90 days for the first violation, one year for a sec-

change is not an offense title in Texas, the department has designated

ond violation, and three years for the third or subsequent violation. If

the specific sections of the Texas Transportation Code, Chapter 545,

the court fails to set a period of suspension for convictions of these of-

as improper or erratic traffic lane changes for disqualification purposes

fenses which occurred while transporting hazardous materials required

pursuant to Texas Transportation Code, §522.081. This interpretation

to be placarded under the Hazardous Materials Act or while operating a

is also meant to apply to the defensive driving section of the Texas

motor vehicle designed to transport more than 15 passengers, including

Transportation Code, §§543.111 - 543.114. A conviction of either

the driver, the department must disqualify the CMV driving privileges

of these offenses will be considered by the department as a "serious

for 180 days for the first violation and three years if, during any ten-year

traffic violation":
(1) Texas Transportation Code, §545.060 - "Changed Lane

period, the driver is convicted of any subsequent violations.

§16.66. Special Penalties Pertaining to Violation of QOut-of-Service

when Unsafe."

(2) Texas Transportation Code, §545.061 - "Failure to
Yield Right-of-Way-Changing Lanes."

§16.63. Notice and Hearing Procedures for Commercial Driver Li-
cense Disqualifications.

Administrative hearings for non-resident commercial driver licensees
will be scheduled in the county where the non-resident last made ap-
plication for a Texas driver license, unless the licensee requests an al-
ternative Texas county. The request must be in writing and part of the
licensee's original request for the administrative hearing.

§16.64. Application of Motor Vehicle Safety Responsibility Act.
A person disqualified from driving a commercial motor vehicle will not
be subject to suspension of the person's noncommercial driver license
or suspension of motor vehicle registrations in the name of such person
under the Motor Vehicle Safety Responsibility Act, Texas Transporta-
tion Code, Chapter 601, on the basis of the disqualification alone.

§16.65. Disqualifications.

Driver disqualifications as set out in 49 CFR Part 383 and detailed in
this section are adopted by the department.

(1) First violation. A driver is disqualified for not less than

Orders and Railroad Grade Crossing Violations for Drivers and Em-
ployers.

(a) General rule. Any person who violates Texas Transporta-
tion Code, §522.071(a)(5), §522.072 or the rules set forth in Subparts
B and C of 49 CFR Part 383, may be subject to civil or criminal penal-
ties as provided for in this section or in 49 USC Part 521(b).

(b) Driver violations. A driver who is convicted of violating an
out-of-service order must be subject to a civil or administrative penalty
of not less than $2,500 for a first conviction, and not less than $5,000
for a second conviction, in addition to a disqualification action.

(c) Employer violations. An employer who is convicted of
a violation of 49 CFR §383.37(c) or Texas Transportation Code,
§522.072(a)(3) must be subject to a maximum civil or administrative
penalty of not less than $2,750 and not more than $25,000. An
employer who is convicted of a violation of 49 CFR §383.37(d) or
Texas Transportation Code, §522.072(b) must be subject to a civil or
administrative penalty of not more than $10,000.

(d) Penalties. Civil penalties for violations of the regulations
adopted herein may be assessed by a court of competent jurisdiction
or assessed as an administrative penalty under the provisions of Texas
Transportation Code, Chapter 644.

180 days nor more than one year if the driver is convicted of a first
violation of an out-of-service order.

(2) Second violation. A driver is disqualified for not less
than two years nor more than five years if, during any 10 year period,
the driver is convicted of two violations of out-of-service orders in sep-
arate incidents.

(3) Third or subsequent violation. A driver is disqualified

§16.67.  Occupational/Essential Need License Prohibition.

If a person's driver license or driving privilege is suspended, revoked,
cancelled, or denied under any law in this state the person's commer-
cial driver license will be disqualified pursuant to Texas Transportation
Code, §522.089. A person whose license or driving privilege is dis-
qualified may not be granted an occupational or essential need license
to operate a commercial motor vehicle (CMV).

for not less than three years nor more than five years if, during any
ten-year period, the driver is convicted of three or more violations of
out-of-service orders in separate incidents.

(4) Special rule for hazardous materials and passenger of-
fenses. A driver is disqualified for a period of not less than 180 days
nor more than two years if the driver is convicted of a first violation
of an out-of-service order while transporting hazardous materials re-
quired to be placarded under the Hazardous Materials Transportation
Act (49 USC §§1801-1813), or while operating a motor vehicle de-
signed to transport more than 15 passengers, including the driver. A
driver is disqualified for a period of not less than three years nor more
than five years if, during any ten-year period, the driver is convicted
of any subsequent violations of out-of-service orders, in separate inci-
dents, while transporting hazardous materials required to be placarded
under the Hazardous Materials Act, or while operating motor vehicles
designed to transport more than 15 passengers, including the driver.

(5) Court to report conviction. Ifa driver is convicted of an
offense under the Texas Transportation Code, §522.071, the convicting
court must order a disqualification period as set out in paragraphs (1) -
(4) of this section. The court must report the conviction and disquali-
fication on a form approved by the department. If the court fails to set

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601866

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER C. CHANGE OF LICENSE
STATUS, RENEWALS, SURRENDER OF
LICENSE, FEES

37 TAC §§16.71 - 16.73, 16.75 - 16.78
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The Texas Department of Public Safety (the department) pro-
poses the repeal of §§16.71 - 16.73 and 16.75 - 16.78, con-
cerning Change of License Status, Renewals, Surrender of Li-
cense, Fees. The repeal of §§16.71 - 16.73 and 16.75 - 16.78
is filed simultaneously with proposed new Chapter 16. This re-
peal is necessary so that the adoption of new commercial driver
license rules will align with federal regulations governing com-
mercial drivers.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the repeals are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the repeals as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
with the repeals as proposed. There is no anticipated negative
impact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the repeals are in effect, the pub-
lic benefit anticipated as a result of enforcing the repeals will be
the alignment of both state and federal commercial driver license
laws.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Ron Coleman,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work, and Texas Transportation Code, §522.005 which
authorizes the department to adopt rules necessary to carry out
Chapter 522 and the federal act and to maintain compliance with
49 CFR Parts 383 and 384.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §522.005 are affected by this proposal.

§16.71.  Change in Class or Type.
$16.72.  Renewals.

$16.73.  Surrender of License.
$16.75.  Credits.

§16.76.  Motorcycle Education Fees.

$16.77.  Duplicates.
$§16.78.  Exam Fees.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601862

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢
SUBCHAPTER D. SANCTIONS AND
DISQUALIFICATIONS

37 TAC §§16.92 - 16.95, 16.97 - 16.106

The Texas Department of Public Safety (the department) pro-
poses the repeal of §§16.92 - 16.95 and 16.97 - 16.106, con-
cerning Sanctions and Disqualifications. The repeal of §§16.92
-16.95 and 16.97 - 16.106 is filed simultaneously with proposed
new Chapter 16. This repeal is necessary so that the adoption
of new commercial driver license rules will align with federal reg-
ulations governing commercial drivers.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the repeals are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the repeals as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
with the repeals as proposed. There is no anticipated negative
impact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the repeals are in effect, the pub-
lic benefit anticipated as a result of enforcing the repeals will be
the alignment of both state and federal commercial driver license
laws.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Ron Coleman,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-

PROPOSED RULES May 6, 2016 41 TexReg 3263


mailto:DLDrulecomments@dps.texas.gov

5233; or by email to DLDrulecomments@adps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work, and Texas Transportation Code, §522.005 which
authorizes the department to adopt rules necessary to carry out
Chapter 522 and the federal act and to maintain compliance with
49 CFR Parts 383 and 384.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §522.005 are affected by this proposal.

$16.92.  Driving a Commercial Motor Vehicle (CMV) without a Com-
mercial Drivers License (CDL).

§16.93.  Serious Traffic Violations and Habitual Violators.

$16.94.  Out-of-State Convictions.

§16.95. Notice and Hearing Procedures for Commercial Driver Li-
cense Disqualifications.

§16.97.  Occupational Licenses.

$16.98.  Determination of Lifetime Disqualification when Adminis-
trative Hearing Required.

$16.99.  Lifetime Disqualifications.

§16.100. Information on Traffic Convictions Reported.

§16.101. Application of Motor Vehicle Safety Responsibility Act.

$16.102.  Administrative Hearings Subject to Texas Transportation
Code, Chapter 724 or Texas Transportation Code, Chapter 524.

§$16.103.  Disqualifications Violations  of
Out-of-Service Orders.

$§16.104. Disqualifications.

§$16.105.  Special Penalties Pertaining to Violation of Out-of-Service
Orders and Railroad Grade Crossing Violations for Drivers and Em-
ployers.

§16.106.  Occupational/Essential Need License Prohibition.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

and Penalties  for

Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601863

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 18. DRIVER EDUCATION
SUBCHAPTER A. ISSUANCE AND
EXAMINATION REQUIREMENTS FOR
LEARNER AND PROVISIONAL LICENSES
37 TAC §18.4

The Texas Department of Public Safety (the department) pro-
poses amendments to §18.4, concerning Examinations Admin-
istered by a Driver Education School or Parent Taught Driver Ed-
ucation Course Provider. These amendments are necessary to

remove information related to driver education program admin-
istration transferred to the Texas Department of Licensing and
Regulation (TDLR) by the 84th Texas Legislature.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period this rule is in effect, the public
benefit anticipated as a result of this rule will be the public will
have clearer understanding of driver education program admin-
istration.

The Department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environ-
ment or reduce risks to human health from environmental expo-
sure that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the en-
vironment or the public health and safety of a state or a sector
of the state. This proposal is not specifically intended to protect
the environment or reduce the risks to human health from envi-
ronmental exposure.

The Department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the Department is not required to complete a takings impact as-
sessment.

Comments on the proposal may be submitted to Janie Sawatsky,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@adps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

The amendment is proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out the
department's work; Texas Education Code, §1001.052 which
authorizes the Texas Commission of Licensing and Regulation
to adopt comprehensive rules governing driving safety courses
and §§1001.201 - 1001.214.

Texas Government Code, §411.004(3) and Texas Education
Code, §§1001.052, 1001.201 - 1001.214 are affected by this
proposal.

§18.4.  Examinations Administered by a Driver Education School or
Parent Taught Driver Education Course Provider.

(a) Prior to application for a learner license, the driver edu-
cation school or parent taught driver education course provider may
administer the Class C Road Signs exam and the Class C Road Rules
exam to each student. The student must achieve a score of at least 70%
on each exam to pass. The driver education school may administer the
vision exam. Applicants completing a parent taught driver education
course are required to take and pass the vision exam at a driver license
office. The driver education school will administer the exams in accor-
dance with the guidelines detailed in this subsection:
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(1) Vision. A suitable device that utilizes the Snellen
Method of Measurement and American Medical Association (AMA)
Visual Efficiency Rating for accurately measuring the student's visual
acuity is required and must be used in a manner consistent with the
procedures prescribed by the device manufacturer. The results of the
student's visual acuity will be recorded on the Texas Driver Education
Certificate. Upon presentation of the certificate, the driver license
office personnel will evaluate the exam results and if vision limitations
are present, add the proper restriction(s) to the learner license. A
student with obvious visual problems shall be referred to the driver
license office for examination and any necessary referrals to a vision
specialist.

(2) Class C Road Signs and Class C Road Rules Examina-
tions. The driver education school or parent taught driver education
course provider will obtain the exams from the Texas Department of
Public Safety and may reproduce and electronically administer the ex-
ams if the most current version available from the department is used.
The exams will be available in English and Spanish. Other languages
and oral exams must be referred to a driver license office. Exam results
will be recorded on the Texas Driver Education Certificate. No student
shall be examined prior to his or her 15th birthday.

(3) No review prior to examination. Tests may not be re-
viewed prior to examination. The driver education school or parent
taught driver education course provider may review exams after com-
pletion, but may not provide copies of the exam to the student.

(b) The Texas Driver Education Certificate shall be completed
and dated on the same day examination is completed. The certificate
will serve as verification to the department that the student has met the
training and examination requirements.

[(¢) The actual exams or electronic record of all exams shall
be maintained by the driver education school or parent taught driver
department or Texas Education Ageney (FEA) personnel for a period
of three years from the date of the exams-}

fd) A parent taught driver eduecation course provider that dis-
student records to the department or ensure aceess for the required pe-
riod-}

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601867

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 19. BREATH ALCOHOL TESTING
REGULATIONS

SUBCHAPTER B. TEXAS IGNITION
INTERLOCK DEVICE REGULATIONS

37 TAC §§19.21 - 19.29

The Texas Department of Public Safety (the department) pro-
poses the repeal of §§19.21 - 19.29, concerning Texas Ignition
Interlock Device Regulations. The repeal of this subchapter is
filed simultaneously with proposed new Chapter 10, concerning
Ignition Interlock Device. The proposed new chapter is intended
to reorganize and consolidate the rules governing the Ignition
Interlock Device program and to generally improve the clarity of
the related rules.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the repeals are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the repeals as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
with the repeals as proposed. There is no anticipated negative
impact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the repeals are in effect, the pub-
lic benefit anticipated as a result of enforcing the repeals will be
greater clarity and simplicity in the administrative rules govern-
ing the approval and installation of ignition interlock devices.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0240, Austin, Texas 78773-0246
or by email at hitps://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Ignition Interlock." Comments must be
received no later than thirty (30) days from the date of publica-
tion of this proposal.

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work, and Texas Transportation Code, §521.247 and
§521.2476, which authorize the department to adopt rules relat-
ing to the approval of ignition interlock devices and the autho-
rization of ignition interlock device vendors to conduct business
in the state.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §521.247 and §521.2476 are affected by this proposal.

$19.21.
§19.22.  Procedure for Device Approval.
§19.23.

Explanation of Terms and Actions.

Technical Requirements.
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§$19.24.  Miscellaneous Requirements.

$§19.25.  Maintenance and Calibration Requirements.
$§19.26. Approval, Denial, and Withdrawal of Approval.
§19.27.  Certification and Inspection of Service Centers.
$19.28.  Service Representative.

$§19.29. Ignition Interlock Device Inspector.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 19, 2016.

TRD-201601868

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢
PART 5. TEXAS BOARD OF PARDONS
AND PAROLES

CHAPTER 147. HEARINGS
SUBCHAPTER A. GENERAL RULES FOR
HEARINGS

37 TAC §§147.1 - 147.6

The Texas Board of Pardons and Paroles proposes amendments
to 37 TAC Chapter 147, Subchapter A, §§147.1-147.6, concern-
ing general rules for hearings. The amendments are proposed
to capitalize titles throughout the rules, change the section sym-
bol to the word "Section" in §147.5 and update the language in
§147.6 to reflect the Texas Department of Criminal Justice Pa-
role Division as the custodian of record.

David Gutiérrez, Chair of the Board, determined that for each
year of the first five-year period the proposed amendments are
in effect, no fiscal implications exist for state or local government
as a result of enforcing or administering these sections.

Mr. Gutiérrez also has determined that for each year of the first
five years the proposed amendments are in effect, the public
benefit anticipated as a result of enforcing the amendments to
these sections will be to clarify the procedures in the hearing
process. There will be no effect on small businesses. There is
no anticipated economic cost to persons required to comply with
the amended rules as proposed.

An Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the proposed amendments will not
have an economic effect on small businesses as defined in Texas
Government Code §2006.001(2).

Comments should be directed to Bettie Wells, General Coun-
sel, Texas Board of Pardons and Paroles, 209 W. 14th
Street, Suite 500, Austin, Texas 78701 or by e-mail to bet-
tie.wells@tdcj.texas.gov. Written comments from the general
public should be received within 30 days of the publication of
this proposal.

The amended rules are proposed under §§508.036 508.0441,
508.281, and 508.283, Government Code. Section 508.036

authorizes the board adopt rules relating to the decision-making
processes used by the board and parole panels. Section
508.0441 relates to the board member and parole commis-
sioners' release and revocation duties. Section 508.281 and
§508.283 relate to hearings to determine violations of the
releasee's parole or mandatory supervision.

No other statutes, articles, or codes are affected by these
amendments.

§147.1.

(a) All hearings on matters not confidential or privileged by
law, or both, shall be open to the public.

Public Hearings.

(b) Appropriate federal and state constitutional provisions,
statutes, regulations, and judicial precedent establishing the confiden-
tial or privileged nature of information presented shall be given effect
by the Hearing Officer [hearing officer].

(c) To effect this provision, the Hearing Officer [hearing offi-
eer]| shall have the authority to close the hearing to the extent necessary
to protect against the improper disclosure of confidential and/or privi-
leged information.

(d) If the Hearing Officer [hearing officer] closes the hearing
pursuant to this section, in no event shall the Hearing Officer [hearing
officer| exclude from the hearing a party as defined by Section 141.111
of this title (relating to Definition and Terms) and includes:

(1) the releasee;

(2) the releasee's attorney;

(3) the releasee's interpreter;

(4) Board Member [member]| or Board employee;
(5) TDCJ employee;

(6) County jail employee; and

(7) Prosecuting attorney.

(e) When the Hearing Officer [hearing officer]| closes the hear-
ing, the Hearing Officer [hearing effieer] shall announce on the record
that the hearing will be closed to the public to protect the confidential
and/or privileged information being introduced into evidence. After the
confidential and/or privileged evidence is obtained, the Hearing Offi-
cer [hearing offieer] shall open the hearing to the public and announce
the same on the record.

§147.2.  Authority of Hearing Officers.

(a) A Hearing Officer [hearing offieer] shall have the following
authority:

(1) to administer oaths;

(2) to examine witnesses;

(3) to rule on the admissibility of evidence;
(4) to rule on motions and objections;

(5) to recess any hearing from time to time and place to
place;

(6) to reopen, upon order of a parole panel, or reconvene,
or both, any hearing;

(7) toissue on behalf of the Board [beard] subpoenas, war-
rants, and other documents authorized by and signed by a Board Mem-
ber [beard member] in accordance with statutory authority;

(8) to maintain order and decorum throughout the course
of any proceedings;
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(9) tocollect documents and exhibits comprising the record
of the hearing;

(10) to prepare the report of the hearing and make a recom-
mendation to the Board [beard] for disposition of the case; and

(11) to act as the finder of facts and determine the weight
to be given to particular evidence or testimony and to determine the
credibility of witnesses.

(b) If a Hearing Officer [hearing officer] fails to complete an
assigned case, another officer may complete the case without the ne-
cessity of duplicating any duty or function performed by the previous

Hearing Officer [hearing officer].
$147.3.  Ex Parte Consultations.

Unless required for the disposition of matters authorized by law,
Hearing Officers, Board Members [hearing officers; board members]
and Parole Commissioners [parele eommissioners] assigned to render
a decision or to make findings of fact and conclusions of law in
an individual case may not communicate, directly or indirectly, in
connection with any issue of fact or law with any party, except on
notice and opportunity for all parties to participate.

§147.4.  Motions.

Unless made during a hearing, motions shall be made in writing, set
forth the relief or order sought, and shall be filed with the Hearing Of-
ficer [hearing officer]. Motions based on matters which do not appear
of record shall be supported by affidavit.

§147.5.

(a) The Hearing Officer [hearing officer] may determine
whether a witness may be excused under the rule that excludes
witnesses from the hearing.

(1) In no event shall the Hearing Officer [hearing officer]
exclude from the hearing a party under the authority of this section.
For these purposes, the term "party" means the definition in Section
[§]141.111 of this title (relating to Definition of Terms) and includes:

Witnesses.

(A) the releasee;
(B) the releasee's attorney; and

(C) nomore than one representative of the TDCJ Parole
Division who has acted or served in the capacity of supervising, advis-
ing, or agent officer in the case.

(2) In the event that it appears to the satisfaction of the
Hearing Officer [hearing officer] that an individual who is present at
the hearing and intended to be called by a party as a witness has no rele-
vant, probative, noncumulative testimony to offer on any material issue
of fact or law, then the Hearing Officer [hearing efficer], in his sound
discretion, may determine that such individual should not be placed
under the rule and excluded from the hearing.

(b) All witnesses who testify in person are subject to cross-
examination unless the Hearing Officer [hearing offieer| specifically
finds good cause for lack of confrontation and cross-examination.

(c) Witnesses personally served with a subpoena and who
fail to appear at the hearing, and upon good cause determined by the
Hearing Officer [hearing officer], may present testimony by written
statement.

$147.6.  Record.

(a) Therecord in any case includes all pleadings, motions, and
rulings; evidence received or considered; matters officially noticed,
questions and offers of proof, objections, and rulings on them; all rel-
evant TDCJ Parole Division documents, staff memoranda or reports

submitted to or considered by the Hearing Officer [hearing officer] in-
volved in making the decision, and any decision, opinion, or report by
the Hearing Officer [hearing officer] presiding at the hearing.

(b) All hearings shall be electronically recorded in their en-
tirety[; and at the beard's option shall be either copied or transeribed
upon the request and deposit of estimated costs by any party].

(c) The hearing record is made a part of the official parole
record maintained by the TDCJ Parole Division. All requests for copies
of the hearing report or hearing recording shall be addressed to the
TDCJ Parole Division.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601922

Bettie Wells

General Counsel

Texas Board of Pardons and Paroles

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 406-5388

¢ ¢ ¢

SUBCHAPTER B. EVIDENCE
37 TAC §§147.21 - 147.24, 147.27

The Texas Board of Pardons and Paroles proposes amendments
to 37 TAC Chapter 147, Subchapter B, §§147.21 - 147.24 and
147.27, concerning evidence. The amendments are proposed
to capitalize hearing officer throughout the rules.

David Gutiérrez, Chair of the Board, determined that for each
year of the first five-year period the proposed amendments are
in effect, no fiscal implications exist for state or local government
as a result of enforcing or administering these sections.

Mr. Gutiérrez also has determined that for each year of the first
five years the proposed amendments are in effect, the public
benefit anticipated as a result of enforcing the amendments to
these sections will be to clarify the procedures in the hearing
process. There will be no effect on small businesses. There is
no anticipated economic cost to persons required to comply with
the amended rules as proposed.

An Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the proposed amendments will not
have an economic effect on small businesses as defined in Texas
Government Code §2006.001(2).

Comments should be directed to Bettie Wells, General Coun-
sel, Texas Board of Pardons and Paroles, 209 W. 14th
Street, Suite 500, Austin, Texas 78701 or by e-mail to bet-
tie.wells@tdcj.texas.gov. Written comments from the general
public should be received within 30 days of the publication of
this proposal.

The amended rules are proposed under §§508.0441, 508.045,
508.281, and 508.283, Government Code. Section 508.0441
relates to the board member and parole commissioners' release
and revocation duties. Section 508.045 provides parole pan-
els with the authority to grant, deny, revoke parole, or revoke
mandatory supervision. Section 508.281 and §508.283 relate
to hearings to determine violations of the releasee's parole or
mandatory supervision.
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No other statutes, articles, or codes are affected by these
amendments.

$147.21.  Order.

The Hearing Officer [hearing offieer| shall determine the order of pre-
sentation of evidence.

$147.22.  Rules.

Hearing Officers [efficers] shall apply the Texas Rules of Evidence.
When necessary to ascertain facts not reasonably susceptible of proof
under these rules, evidence not admissible thereunder may be admitted,
except where precluded by statute, if it is of a type commonly relied
upon by reasonably prudent persons in the conduct of their affairs.

$147.23.  Privilege.

Hearing Officers [effiecers] shall give effect to the rules of privilege
recognized by law.

§147.24. Relevant Testimony.

Testimony shall be confined to the subject of the pending matter. In
the event any party at a hearing shall pursue a line of questioning that
is, in the opinion of the Hearing Officer [hearing officer], irrelevant,
incompetent, unduly repetitious, or immaterial, such questioning shall
be terminated.

$147.27.  Decisions.

Objections to evidence offers may be made and shall be ruled upon by
the Hearing Officer [hearing officer] and any objections and the rulings
thereon shall be noted in the record.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601924

Bettie Wells

General Counsel

Texas Board of Pardons and Paroles

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 406-5388
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CHAPTER 148. SEX OFFENDER CONDITIONS
OF PAROLE OR MANDATORY SUPERVISION
37 TAC §148.48

The Texas Board of Pardons and Paroles proposes amend-
ments to 37 TAC Chapter 148, §148.48, concerning Record.
The amendments are proposed to reflect the Parole Division as
the custodian of record.

David Gutiérrez, Chair of the Board, determined that for each
year of the first five-year period the proposed amendments are
in effect, no fiscal implications exist for state or local government
as a result of enforcing or administering this section.

Mr. Gutiérrez also has determined that for each year of the first
five years the proposed amendments are in effect, the public
benefit anticipated as a result of enforcing the amendments to
this section will be to bring the rule into compliance with cur-
rent board practice. There will be no effect on small businesses.
There is no anticipated economic cost to persons required to
comply with the amended rule as proposed.

An Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the proposed amendments will not
have an economic effect on small businesses as defined in Texas
Government Code §2006.001(2).

Comments should be directed to Bettie Wells, General Coun-
sel, Texas Board of Pardons and Paroles, 209 W. 14th
Street, Suite 500, Austin, Texas 78701 or by e-mail to bet-
tie.wells@tdcj.texas.gov. Written comments from the general
public should be received within 30 days of the publication of
this proposal.

The amended rule is proposed under §§508.036, 508.0441,
508.045, 508.141, and 508.147, Government Code. Section
508.036 authorizes the board to adopt rules relating to the de-
cision-making processes used by the board and parole panels.
Section 508.0441 and §508.045 authorize the Board to adopt
reasonable rules as proper or necessary relating to the eligibility
of an offender for release to mandatory supervision and to act on
matters of release to mandatory supervision. Section 508.0441
provides the board with the authority to adopt reasonable rules
as proper or necessary relating to the eligibility of an inmate for
release on parole or release to mandatory supervision. Section
508.147 authorizes parole panels to determine the conditions of
release to mandatory supervision.

No other statutes, articles, or codes are affected by these
amendments.

$148.48.  Record.

(a) Therecord in any case includes all pleadings, motions, and
rulings; evidence received or considered; matters officially noticed;
questions and offers of proof, objections, and rulings on them; all rele-
vant TDCJ-PD documents, staff memoranda or reports submitted to or
considered by the hearing officer involved in making the decision; and
any decision, opinion, or report by the hearing officer presiding at the
hearing.

(b) All hearings shall be electronically recorded in their en-
tirety[, and at the board's option shall be cither copied or transcribed
upon the request and deposit of estimated costs by any party].

(¢) The hearing record is made a part of the official parole
record maintained by the TDCJ Parole Division. All requests for copies
of the hearing report or hearing recording shall be addressed to the
TDCJ Parole Division.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601927

Bettie Wells

General Counsel

Texas Board of Pardons and Paroles

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 406-5388
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CHAPTER 149. MANDATORY SUPERVISION
SUBCHAPTER B. SELECTION FOR
MANDATORY SUPERVISION

37 TAC §149.16
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The Texas Board of Pardons and Paroles proposes an amend-
ment to 37 TAC §149.16 concerning mandatory release certifi-
cate. The amendment is proposed to capitalize chair within the
rule.

David Gutiérrez, Chair of the Board, determined that for each
year of the first five-year period the proposed amendment is in
effect, no fiscal implications exist for state or local government
as a result of enforcing or administering this section.

Mr. Gutiérrez also has determined that for each year of the first
five years the proposed amendment is in effect, the public benefit
anticipated as a result of enforcing the amendment to this sec-
tion will be to bring the rule into compliance with current board
practice. There will be no effect on small businesses. There is
no anticipated economic cost to persons required to comply with
the amended rule as proposed.

An Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the proposed amendment will not
have an economic effect on small businesses as defined in Texas
Government Code §2006.001(2).

Comments should be directed to Bettie Wells, General Coun-
sel, Texas Board of Pardons and Paroles, 209 W. 14th
Street, Suite 500, Austin, Texas 78701 or by e-mail to bet-
tie.wells@tdcj.texas.gov. Written comments from the general
public should be received within 30 days of the publication of
this proposal.

The amendment is proposed under §§508.0441, 508.045,
508.281, and 508.283, Government Code. Section 508.0441
vests the Board with the authority to determine the continuation,
modification, and revocation of parole or mandatory supervision.
Section 508.045 provides parole panels with the authority to
grant, deny, revoke parole, or revoke mandatory supervision.
Section 508.281 and §508.283 relate to hearings to determine
violations of the releasee's parole or mandatory supervision.

No other statutes, articles, or codes are affected by these
amendments.

$149.16. Mandatory Release Certificate.

(a) When a mandatory release plan has been approved, a
mandatory release certificate shall be issued and signed with a facsim-
ile signature of the Chair [ehair].

(b) The approval of discretionary mandatory supervision may
be withdrawn by the parole panel prior to the release of the offender.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601925

Bettie Wells

General Counsel

Texas Board of Pardons and Paroles

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 406-5388
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CHAPTER 150. MEMORANDUM OF
UNDERSTANDING AND BOARD POLICY
STATEMENTS

SUBCHAPTER A. PUBLISHED POLICIES OF
THE BOARD
37 TAC §150.55, §150.56

The Texas Board of Pardons and Paroles proposes amendments
to 37 TAC Chapter 150, Subchapter A, §150.55 and §150.56,
concerning published policies of the board. The amendments
are proposed to capitalize titles throughout the rules.

David Gutiérrez, Chair of the Board, determined that for each
year of the first five-year period the proposed amendments are
in effect, no fiscal implications exist for state or local government
as a result of enforcing or administering these sections.

Mr. Gutiérrez also has determined that for each year of the first
five years the proposed amendments are in effect, the public
benefit anticipated as a result of enforcing the amendments to
these sections will be to clarify the procedures in the hearing
process. There will be no effect on small businesses. There is
no anticipated economic cost to persons required to comply with
the amended rules as proposed.

An Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the proposed amendments will not
have an economic effect on small businesses as defined in Texas
Government Code §2006.001(2).

Comments should be directed to Bettie Wells, General Coun-
sel, Texas Board of Pardons and Paroles, 209 W. 14th
Street, Suite 500, Austin, Texas 78701 or by e-mail to bet-
tie.wells@tdcj.texas.gov. Written comments from the general
public should be received within 30 days of the publication of
this proposal.

The amended rules are proposed under Subtitle B, Ethics, Chap-
ter 572 and §508.0441, Government Code. Subtitle B, Ethics,
Chapter 572, is the ethics policy of this state for state officers or
state employees. Section 508.0441 requires the board to imple-
ment a policy under which a board member or parole commis-
sioner should disqualify himself or herself on parole or manda-
tory supervision decisions. Section 508.035, Government Code,
designates the presiding officer to establish policies and proce-
dures to further the efficient administration of the business of the
board.

No other statutes, articles, or codes are affected by these
amendments.

§150.55.  Conflict of Interest Policy.
(a) Section 1--Policy.

(1) TItisthe policy of the Board [beard] that no Board Mem-
ber [beard member] or Parole Commissioner [parole commissioner]
shall have any interest, financial or otherwise, direct or indirect; or en-
gage in any business transaction or professional activity or incur any
obligations of any nature which is in substantial conflict with the proper
discharge of his duties in the public interest. In implementing this pol-
icy, there are provided the following standards of conduct, disclosure,
and disqualification to be observed in the performance of their official
duties.

(2) A Board Member [beard member] or Parole Commis-
sioner [parele eommisstener] shall respect and comply with the law
and not allow his family, social, or other relationships to influence his
conduct, decisions, or judgment.

(b) Section 2--Disclosure.
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(1) A Board Member [beard member] or Parole Commis-
sioner [parele eommissioner] shall submit generally and on a case by
case basis written notice to the Presiding Officer (Chair [presiding offi-
eer (chair]) of any substantial interest held by the Board Member [beard
member| or Parole Commissioner [parele commissioner] in a business
entity doing business with the Board of Criminal Justice of the TDCJ
or its component divisions and the Board [beard].

(2) A Board Member [beard member] or Parole Commis-
sioner [ commissioner] having a personal or private interest in
any measure, proposal, or decision pending before the Board [beard]
(including parole and release decisions) shall immediately notify the
Chair [ehair] in writing of such interest. The Chair [ehair] shall pub-
licly disclose the Board Member's [beard member's] or Parole Com-
missioner's [parele commissioner's| interest to the Board [beard] in a
meeting of the Board [beard]. The Board Member [board member] or
Parole Commissioner [parole commissioner] shall not vote or other-
wise participate in the decision. The disclosure shall be entered into
the minutes or official record of the meeting.

(3) A Board Member [beard member| or Parole Commis-
sioner [parele commissioner| shall consider the possibility that he is
involved in a conflict of interest before making any decision or vote.

(4) IfaBoard Member [board member] or Parole Commis-
sioner [parole commissioner] is uncertain whether any part of the con-
flict of interest policy applies to him in a specific matter, he shall re-
quest the General Counsel [general eounsel] of the Board [beard] to
determine whether a disqualifying conflict of interest exists.

(¢) Section 3--Standards of Conduct.

(1) No Board Member [board member] or Parole Commis-
sioner [parele commissioner| shall accept or solicit any gift, favor, or
service that might reasonably tend to influence him in the discharge of
his official duties or that he knows or should know is being offered with
the intent to influence his official conduct.

(2) No Board Member [board member] or Parole Commis-
sioner [parele eommissioner] shall accept employment or engage in
any business or professional activity which he might reasonably ex-
pect would require or induce him to disclose confidential information
acquired by reason of his official duties.

(3) No Board Member [board member] or Parole Commis-
sioner [parele eommissioner] shall accept other employment or com-
pensation which would reasonably be expected to impair his indepen-
dence of judgment in the performance of his official duties.

(4) No Board Member [board member| or Parole Com-
missioner [parele commissioner] shall make personal investments that
could reasonably be expected to create a substantial conflict between
his private interest and the public interest.

(5) No Board Member [board member] or Parole Commis-
sioner [parele commissioner] shall intentionally or knowingly solicit,
accept, or agree to accept any benefit for having exercised his official
powers or performed his official duties in favor of another.

(d) Section 4--Disqualification.

(1) Disqualification. A Board Member [board member]
shall recuse himself or herself from voting on all clemency matters;
and a Board Member [board member| or Parole Commissioner [parele
commissioner| shall recuse themselves from voting on all release on
parole or mandatory supervision decisions, and decisions to continue,
modify, or revoke parole or mandatory supervision when:

(A) they know that individually or as a fiduciary, they
have an interest in the subject matter before them; or

(B) the Board Member [board member] or Parole Com-
missioner [parele ecommissioner] or his/her spouse is related by affinity
or consanguinity within the third degree to a person who is the subject
of the decision before them.

(2) Recusal. A Board Member [board member] shall dis-
qualify himself or herself from voting on all clemency matters; and a
Board Member [board member]| or Parole Commissioner [parele eom-
missioner| shall disqualify themselves from voting on all release on
parole or mandatory supervision decisions, and decisions to continue,
modify, or revoke parole or mandatory supervision when:

(A) their impartiality might reasonably be questioned;

(B) they have a personal bias or prejudice concerning
the subject matter or person in the decision before them; or

(C) the Board Member [board member] or Parole Com-
missioner [parele commissioner] was a complainant, a material wit-
ness, or has served as counsel for the state or the defense in the prose-
cution of the subject of the parole decision or revocation decision be-
fore them.

(e) Section 5--Documentation.

(1) A Board Member [board member| or Parole Commis-
sioner [parele eommissioner| shall notify the Chair [ehair] and General
Counsel [general eounsel] in writing when they disqualify or recuse
themselves from voting;

(2) A Board Member [beard member] or Parole Commis-
sioner [parele commissioner] shall provide the specific reason for dis-
qualification or recusal;

(3) Board Member [beard member] or Parole Com-
missioner [parele commissioner| shall document the recusal or
disqualification on the minute sheet of the offender's file; and

(4) A Board Member [beard member| or Parole Commis-
sioner [parele commissioner] shall place the written notification in the
offender's file.

§150.56. Policies Pertaining to the Administration of the Agency.

(a) The Board [beard] has overall managerial responsibility
for developing, promulgating, and investigating policies on parole and
mandatory supervision.

(b) The Presiding Officer [presiding offieer] of the Board
[board] or the Presiding Officer's [presiding efficer's] designee acts as
the agency's liaison to the legislature. The Board [beard] shall have
final approval over all proposed legislation before being submitted to
the legislature.

(c) The Presiding Officer [presiding efficer] of the Board
[beard] or the Presiding Officer's [presiding officer's ]| designee shall
serve as agency spokesperson on all matters pertaining to Board
[board] policy.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601926

Bettie Wells

General Counsel

Texas Board of Pardons and Paroles

Earliest possible date of adoption: June 5, 2016
For further information, please call: (512) 406-5388
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TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 819. TEXAS WORKFORCE
COMMISSION CIVIL RIGHTS DIVISION

The Texas Workforce Commission (Commission) proposes the
following new section to Chapter 819, relating to the Texas Work-
force Commission Civil Rights Division:

Subchapter H. Discriminatory Housing Practices, §819.136

The Commission proposes amendments to the following sec-
tions of Chapter 819, relating to the Texas Workforce Commis-
sion Civil Rights Division:

Subchapter A. General Provisions, §§819.1 - 819.3

Subchapter B. Equal Employment Opportunity Provisions,
§819.11 and §819.12

Subchapter C. Equal Employment Opportunity Reports, Train-
ing, and Reviews, §§819.23 - 819.25

Subchapter D. Equal Employment Opportunity Complaints and
Appeals Process, §§819.46, 819.47, 819.50, and 819.52

Subchapter E. Equal
§819.72

Subchapter G. Texas Fair Housing Act Provisions, §819.112

Employment Opportunity Deferrals,

Subchapter H. Discriminatory Housing Practices, §819.122

Subchapter I. Texas Fair Housing Act Complaints and Appeals
Process, §§819.151, 819.153, and 819.156

Subchapter J. Fair Housing Deferral to Municipalities, §819.171
Subchapter L. Fair Housing Fund, §819.221

The Commission proposes the repeal of the following sections of
Chapter 819, relating to the Texas Workforce Commission Civil
Rights Division:

Subchapter C. Equal Employment Opportunity Reports, Train-
ing, and Reviews, §819.22

Subchapter J. Fair Housing Deferral to Municipalities, §819.172

The Commission proposes the repeal of the following subchap-
ter of Chapter 819, relating to the Texas Workforce Commission
Civil Rights Division, in its entirety:

Subchapter K. Fair Housing Administrative Hearings and Judi-
cial Review, §§819.191 - 819.201

The Commission proposes the following new subchapter to
Chapter 819, relating to the Texas Workforce Commission Civil
Rights Division:

Subchapter K. Fair Housing Administrative Hearings and Judi-
cial Review, §§819.191 - 819.201

PART |. PURPOSE, BACKGROUND, AND AUTHORITY
PART Il. EXPLANATION OF INDIVIDUAL PROVISIONS
PART IIl. IMPACT STATEMENTS

PART IV. COORDINATION ACTIVITIES
PART I. PURPOSE, BACKGROUND, AND AUTHORITY

The 84th Texas Legislature, Regular Session (2015), enacted
the following changes, requiring amendments to Chapter 819,
the Texas Workforce Commission Civil Rights Division rules:

--Senate Bill (SB) 208, relating to the continuing functions of
the Texas Workforce Commission (Agency), which abolishes the
Commission on Human Rights and transfers its duties to the
Agency, in addition to streamlining and clarifying several CRD
functions, including review of other state agencies and reporting
requirements to the legislature.

--SB 1267, relating to contested cases conducted under the Ad-
ministrative Procedure Act (APA);

--House Bill (HB) 2154, relating to the functions and operation of
the State Office of Administrative Hearings, resulting in changes
to Texas Government Code, Chapter 2001, APA;

--HB 577, relating to pay, benefits, and requirements for state
active duty service members; and

--SB 652, relating to excluding a franchisor as an employer of a
franchisee or a franchisee's employees, which impacts the def-
inition of "Employer" in §819.11.

PART Il. EXPLANATION OF INDIVIDUAL PROVISIONS

(Note: Minor editorial changes are made that do not change the
meaning of the rules and, therefore, are not discussed in the
Explanation of Individual Provisions.)

SUBCHAPTER A. GENERAL PROVISIONS

The Commission proposes the following amendments to Sub-
chapter A:

§819.1. Purpose

Section 819.1 adds a reference to Texas Government Code
§437.204 and Subchapter | and removes the reference to Texas
Government Code, Chapter 419, Subchapter F (relating to the
review of fire department tests) to clarify that the Agency en-
forces discrimination claims by state military members against
employers other than the Texas Military Forces due to deploy-
ment for training or active duty, and to implement SB 208 and
HB 577.

§819.2. Definitions

Section 819.2(1) and (2) are amended to remove the definition
of "Commission on Human Rights" and add the definitions of
"Agency" and "Commission" to implement SB 208.

Section 819.2(4), the definition of CRD director, is amended to
implement SB 208 by:

--removing Texas Labor Code reference §301.154 and adding
the reference to §301.009(a); and

--adding that the CRD director is the Agency's authorized de-
signee to implement SB 208.

Certain paragraphs have been renumbered to reflect additions.

§819.3. Roles and Responsibilities of Commission on Human
Rights, CRD, and CRD Director

Section 819.3 is amended by renaming the section title as "Roles
and Responsibilities of the Texas Workforce Commission and
CRD" to implement SB 208.
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Section 819.3(a) is amended by replacing "Commission on Hu-
man Rights" with "Agency" to implement SB 208.

Section 819.3(a)(2) is amended by adding that the Agency's ex-
ecutive director will appoint the CRD director in order to imple-
ment SB 208.

Section 819.3(a)(3) is amended to add that the Agency's exec-
utive director will supervise its CRD director in administering the
activities of CRD.

Section 819.3(b)(1) is amended to add the reference to Texas
Government Code §437.204 and Subchapter | and remove the
reference to Texas Government Code, Chapter 419, Subchapter
F (relating to the review of fire department tests) and Chapter
437 to clarify that the Agency enforces discrimination claims by
state military members against employers other than the Texas
Military Forces due to deployment for training or active duty, and
to implement SB 208 and HB 577.

Section 819.3(c), Agency Personnel Policies Applicable to CRD
Director, is removed to implement SB 208.

SUBCHAPTER B. EQUAL EMPLOYMENT OPPORTUNITY
PROVISIONS

The Commission proposes the following amendments to Sub-
chapter B:

§819.11. Definitions

Section 819.11(6) is amended to clarify the definition of "Em-
ployer" to implement:

--HB 577, which excludes the Texas Military Forces from being
considered employers; and

--SB 652, which excludes franchisors from being considered em-
ployers.

Section 819.11(8) is amended by clarifying that "Mediation" is an
"alternative dispute resolution" process intended to "resolve" a
dispute and removing "prior to reasonable cause determination
or dismissal of a perfected complaint." This change aligns the
definition with Agency practice.

§819.12. Unlawful Employment Practices

Section 819.12(g) is amended to replace "Commission on Hu-
man Rights" with "Agency" and to update section language to
implement SB 208.

Certain paragraphs and subparagraphs have been renumbered
and relettered to reflect revisions.

SUBCHAPTER C. EQUAL EMPLOYMENT OPPORTUNITY
REPORTS, TRAINING, AND REVIEWS

The Commission proposes the following amendments to Sub-
chapter C:

§819.22. Review of Firefighter Tests

Section 819.22, "Review of Firefighter Tests," is repealed to im-
plement SB 208.

§819.23. Review of State Agency Policies and Procedures

Section 819.23(a) and new (b) update procedures in reviewing
other state agencies' personnel policies and procedures systems
(PPPS), which allows reviews of state agencies' PPPS more fre-
quently than every six years, using risk assessment with the im-
plementation of SB 208.

Certain subsections have been relettered to reflect additions.

§819.24. Standard Employment Discrimination Training
Section 819.24(a) is amended to:

--remove the requirement that a preapproved list of standard and
compliance training be maintained; and

--add that the Agency shall develop materials for use by state
agencies in providing standard employment discrimination train-

ing.
§819.25. Compliance Employment Discrimination Training
Section 819.25(b):

--removes the requirement that preapproved list of standard and
compliance training be maintained by CRD; and

--adds that compliance training may be provided by the Agency
or by another entity or person approved by the Agency.

SUBCHAPTER D. EQUAL EMPLOYMENT OPPORTUNITY
COMPLAINTS AND APPEALS PROCESS

The Commission proposes the following amendments to Sub-
chapter D:

§819.46. Dismissal of Complaint

Section 819.46(b) is amended to align with Texas Labor Code
§21.208 on the legal communication method to the complainant,
respondent, and any applicable federal enforcement agency.

§819.47. Cause Determination

Section 819.47(b) is amended to replace "Commission on Hu-
man Rights" with "Commission members" to implement SB 208.

§819.50. Right to File a Civil Action

Section 819.50(a)(2) is amended to replace "shall" with "may" to
align with Texas Labor Code §21.252(c).

§819.52. Judicial Enforcement

Section 819.52(a) is amended to add "On a majority vote of the
Commission" to implement SB 208.

Section 819.52(b) is amended to specify that the Commission
makes the determination to bring a civil action and that CRD shall
notify the complainant by certified mail to implement SB 208.

Section 819.52(c) is amended to replace "Commission on Hu-
man Rights" with "Commission" to implement SB 208.

SUBCHAPTER E. EQUAL EMPLOYMENT OPPORTUNITY DE-
FERRALS

The Commission proposes the following amendments to Sub-
chapter E:

§819.72. Requirements for a Local Commission

Section 819.72 is amended to reflect current operations by spec-
ifying that the local commission must be currently certified by
EEOC as a Fair Employment Practices Agency (FEPA).

Certain paragraphs in this section have been renumbered to ac-
commodate revisions.

SUBCHAPTER G. TEXAS FAIR HOUSING ACT PROVISIONS

The Commission proposes the following amendments to Sub-
chapter G:

§819.112. Definitions
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Section 819.112(8)(A)(ii) is amended to replace "mental retarda-
tion" with "intellectual disability," in accordance with rule changes
that were previously approved in June 2014.

SUBCHAPTER H. DISCRIMINATORY HOUSING PRACTICES

The Commission proposes the following amendments to Sub-
chapter H:

§819.122. Exemptions Based on Familial Status

The heading to §819.122 is amended to add "Three" to empha-
size that there are three distinct exemptions.

Section 819.122(a) is amended by adding language in reference
to a federal or state program for clarification.

Section 819.122(b) is amended to add language clarifying that
discrimination prohibitions under the Texas Fair Housing Act
based on familial status do not apply to housing intended for
and solely occupied by individuals 62 years of age or older.

Section 819.122(c) is amended to add language clarifying that
discrimination prohibitions under the Texas Fair Housing Act
based on familial status do not apply to housing intended and
operated for occupancy by individuals 55 years of age or older,
given specific criteria.

New §819.136. Prohibited Interference, Coercion, Intimidation,
or Retaliation

New §819.136, "Prohibited Interference, Coercion, Intimidation,
or Retaliation," retains the provisions of §819.201 of Subchapter
K of this chapter, concurrently proposed for repeal.

SUBCHAPTER I. TEXAS FAIR HOUSING ACT COMPLAINTS
AND APPEALS PROCESS

The Commission proposes the following amendments to Sub-
chapter I:

§819.151. Filing a Complaint

Section 819.151(h) is amended to replace "Commission on Hu-
man Rights" with "Commission" and to specify that if a majority of
the Commission does not approve the complaint, the complaint
shall be withdrawn by CRD to implement SB 208.

§819.153. Investigation of a Complaint

Section 819.153(a) is amended to add language further clarifying
CRD internal practice.

Section 819.153(d) is amended to remove the phrase "within
10 days of identification" to align with Texas Property Code
§301.084 and §301.081(f)(3).

Section 819.153(k) is amended to add "unless it is impracticable
to do so" to align with federal Fair Housing Act §810(a)(1)(C).

§819.156. Reasonable Cause Determination and Issuance of a
Charge

Section 819.156(a) is amended to replace "Commission on Hu-
man Rights" with "Agency" to implement SB 208. Additionally,
"and" is changed to "or" to clarify that reasonable cause deter-
mination shall be based solely on the facts concerning the al-
leged discriminatory housing practice, provided by complainant
and respondent, or otherwise disclosed during the investigation.

Section 819.156(e) is amended to add "trial of" to align with
Texas Property Code §301.092 and federal Fair Housing Act
§810(g)(4) and to reflect that a charge may not be issued upon

commencement of a trial of a civil action rather than commence-
ment of the civil action itself.

SUBCHAPTER J. FAIR HOUSING DEFERRAL TO MUNICI-
PALITIES

The Commission proposes the following amendments to Sub-
chapter J:

§819.171. Deferral

Section 819.171 is amended to reflect that CRD may defer pro-
ceedings and refer complaints to a municipality that is currently
certified by the U.S. Department of Housing and Urban Develop-
ment (HUD) by adding the phrase "as a Fair Housing Assistance
Program (FHAP) to investigate fair housing complaints and en-
force violations" to (a) and removing subsections (b) and (c).

§819.172. Memoranda of Understanding

Section 819.172 is repealed in order to eliminate the requirement
of memoranda of understanding, thereby streamlining fair hous-
ing deferrals to municipalities.

SUBCHAPTER K. FAIR HOUSING ADMINISTRATIVE HEAR-
INGS AND JUDICIAL REVIEW

The Commission proposes the repeal of Subchapter K in its en-
tirety:

§819.191. Administrative Hearings

§819.192. Ex Parte Communications

§819.193. Proposal for Decision and Hearing Officer's Report
§819.194. Countersignature by the CRD Director

§819.195.
Rights

§819.196. Pleading Before Order
§819.197. Form and Content of the Order
§819.198. Final Order

§819.199. Rehearing

§819.200. Judicial Review

§819.201.
Retaliation

SUBCHAPTER K. FAIR HOUSING ADMINISTRATIVE HEAR-
INGS AND JUDICIAL REVIEW

The Commission proposes new Subchapter K:

Oral Argument before the Commission on Human

Prohibited Interference, Coercion, Intimidation, or

Subchapter K is being repealed and replaced to streamline, up-
date, and clarify the rules governing administrative proceedings
for adjudication of fair housing complaints as required in Texas
Property Code, Chapter 301.

New Subchapter K aligns with APA, as amended by SB 1267 and
HB 2154, regarding notices of hearing, proposals for decision,
motions for rehearing, and suits for judicial review.

§819.191. Administrative Hearings

New §819.191 provides that FHA hearings will be conducted by
the Agency's Special Hearings Department in accordance with
Texas Government Code, Chapter 2001.

§819.192. Parties

New §819.192 sets forth requirement and time frame in regards
to parties.
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§819.193. Evidence and Prehearing Conference

New §819.193 provides for the admissibility of evidence and
handling of exhibits.

§819.194. Notice of Hearing

New §819.194 sets forth the requirements and time frames for
issuing a notice of hearing.

§819.195. Postponement and Continuance

New §819.195 provides that a hearing may be postponed at the
discretion of the hearing officer.

§819.196. Default

New §819.196 sets forth the procedures to be followed if a party
does not appear for a hearing.

§819.197. Ex Parte Communications

New §819.197 generally prohibits communication between par-
ties and a Commission member or Agency employee outside of
the hearing process.

§819.198. Proposal for Decision

New §819.198 sets forth the procedures for drafting and ex-
changing the proposal for decision and exceptions to the pro-
posal.

§819.199. Commission Decision

New §819.199 sets forth the procedures for issuing the Commis-
sion decision and when the decision becomes final.

§819.200. Motion for Rehearing

New §819.200 describes the procedures and deadlines for filing
a motion for rehearing.

§819.201. Judicial Review

New §819.201 sets forth the right to appeal the Commission de-
cision to a court under Texas Government Code, Chapter 2001.

SUBCHAPTER L. FAIR HOUSING FUND

The Commission proposes the following amendments to Sub-
chapter L:

§819.221. Fair Housing Fund

Section 819.221(c) is amended to replace "Commission on Hu-
man Rights" with "Agency" to implement SB 208.

PART IIl. IMPACT STATEMENTS

Randy Townsend, Chief Financial Officer, has determined that
for each year of the first five years the rules will be in effect, the
following statements will apply:

There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules.

There are no estimated cost reductions to the state and to local
governments as a result of enforcing or administering the rules.

There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rules.

There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing
or administering the rules.

There are no anticipated economic costs to persons required to
comply with the rules.

There is no anticipated adverse economic impact on small busi-
nesses or microbusinesses as a result of enforcing or adminis-
tering the rules.

Economic Impact Statement and Regulatory Flexibility Analysis

The Agency has determined that the proposed rules will not have
an adverse economic impact on small businesses as these pro-
posed rules place no requirements on small businesses.

Doyle Fuchs, Director of Labor Market and Career Information,
has determined that there is no significant negative impact upon
employment conditions in the state as a result of the rules.

Lowell Keig, Director, Civil Rights Division, has determined that
for each year of the first five years the rules are in effect, the
public benefit anticipated as a result of enforcing the proposed
rules will be to gain further efficiencies in the investigation of
complaints, reviews of policies and procedural systems of state
agencies and reporting of data to elected state leadership and
the public.

The Agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the Agency's legal au-
thority to adopt.

PART IV. COORDINATION ACTIVITIES

In the development of these rules for publication and public
comment, the Commission sought the involvement of Texas' 28
Boards. The Commission provided the concept paper regarding
these rule amendments to the Boards for consideration and
review on September 8, 2015. The Commission also conducted
a conference call with Board executive directors and Board
staff on September 11, 2015, to discuss the concept paper.
During the rulemaking process, the Commission considered all
information gathered in order to develop rules that provide clear
and concise direction to all parties involved.

Comments on the proposed rules may be submitted to TWC
Policy Comments, Workforce Policy and Service Delivery, attn:
Workforce Editing, 101 East 15th Street, Room 440T, Austin,
Texas 78778; faxed to (512) 475-3577; or e-mailed to TWCPol-
icyComments@twc.state.tx.us. Comments must be received or
postmarked no later than 30 days from the date this proposal is
published in the Texas Register.

SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §§819.1 - 819.3

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Texas Government Code, Chapter
552.

§819.1.  Purpose.

The purpose of this chapter is to implement the following statutory
provisions: Texas Labor Code, Chapter 21 (relating to employment
discrimination [Employment Diserimination]) and Chapter 301, Sub-
chapter I (relating to the Civil Rights Division); Texas Property Code,
Chapter 301, (relating to the Texas Fair Housing Act); and Texas Gov-
ernment Code, Chapter 437, §437.204 and Subchapter I (relating to
unlawful termination of state military members ordered to training or
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duty) [Chapter 419; Subchapter E (relating to Review of Fire Depart-
ment Tests)].

§819.2.  Definitions.

In addition to the definitions contained in §800.2 of this title, the fol-
lowing words and terms, when used in this chapter, shall have the fol-
lowing meanings, unless the context clearly indicates otherwise.

(1) Agency--The unit of state government established un-
der Texas Labor Code, Chapter 301, that is presided over by the Com-
mission.

(2) [B] Commission--The body of governance estab-
lished under Texas Labor Code, Chapter 301. [Commission on Human
Governor, as established under Texas Labor Code §301.153.]

(3) [€2)] Complainant--A person claiming to be aggrieved
by a violation of Texas Labor Code, Chapter 21, or Texas Property
Code, Chapter 301, and who files a complaint under one of these chap-
ters.

(4) [63)] CRD--Texas Workforce Commission Civil Rights
Division.

(5) [#] CRD director--The director, or the director's au-
thorized designee, of the Texas Workforce Commission Civil Rights
Division, as established under Texas Labor Code §301.009(a). The
CRD director is the authorized designee of the Agency's executive di-
rector for purposes of enforcing the statutes referenced in §819.1 of this

subchapter [§301+-154].

(6) [€5)] Fair Employment Practices Agency--A state or lo-
cal government agency designated by the U.S. Equal Employment Op-
portunity Commission (EEOC) to investigate perfected employment
discrimination complaints in the state or local government agency's ju-
risdiction.

(7) [¢6)] Fair Housing Assistance Program Agency--A
state or local government agency designated by the U.S. Department of
Housing and Urban Development (HUD) to investigate Fair Housing
Act complaints in the state or local government agency's jurisdiction.

(8) [€PH] Party--A person who, having a justiciable interest
in a matter before CRD, is admitted to full participation in a proceeding
concerning that matter.

(9) [€8)] Person--One or more individuals or an association,
corporation, joint stock company, labor organization, legal representa-
tive, mutual company, partnership, receiver, trust, trustee, trustee in
bankruptcy, unincorporated organization, the state, or a political sub-
division or agency of the state.

(10) [9)] Respondent--A person against whom a com-
plaint has been filed in accordance with Texas Labor Code, Chapter
21, or Texas Property Code, Chapter 301.

$§819.3.  Roles and Responsibilities of the Texas Workforce Commis-
sion and [en Human Rights.] CRD[; and €RD Director].

(a) Responsibilities of the Agency [Commission on Human
Rights]:

(1) Establish policies for CRD;

(2) Appoint CRD director by and through the Agency's ex-
ecutive director;

(3) Supervise CRD director by and through the Agency's
executive director in administering the activities of CRD;

(4) Serve as the state Fair Employment Practices Agency
(FEPA), which [that] is authorized, with respect to unlawful employ-
ment practices, to:

(A) seek relief;
(B) grant relief; and
(C) institute civil proceedings; and

(5) Serve as the state Fair Housing Assistance Program
(FHAP), which is authorized [Ageney]|, with respect to unlawful
housing practices, to:

(A) seek relief;
(B) grant relief; and

(C) institute civil proceedings.
(b) Responsibilities of CRD:

(1) Administer Texas Labor Code, Chapter 21; Texas Prop-
erty Code, Chapter 301; and Texas Government Code §437.204 and
Subchapter I [Texas Government Code; Chapter 419; Subehapter E
and Chapter 437]; and

(2) Collect, analyze, and report statewide information re-
garding employment and housing discrimination complaints filed with
CRD, EEOC, HUD, local commissions, and municipalities in Texas
to be included in CRD's annual report to the Governor and the Texas

legislature [Legislature].

fe) Ageney Persennel Policies Applicable to CRD Director:}
on Human Rights and an employee of the Ageney, and therefore ae-
countable to both.]
to appeint; supervise; and terminate the CRD director}

f4) The Ageney executive director; in consultation with

the chair of the Commission on Human Rights; has the authority to take
termination.]
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601884

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

¢ L4 ¢
SUBCHAPTER B. EQUAL EMPLOYMENT
OPPORTUNITY PROVISIONS

40 TAC §819.11, §819.12

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
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with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Texas Government Code, Chapter
552.

$819.11.  Definitions.

The following words and terms, when used in Subchapter B, Equal Em-
ployment Opportunity Provisions; Subchapter C, Equal Employment
Opportunity Reports, Training, and Reviews; Subchapter D, Equal Em-
ployment Opportunity Complaints and Appeals Process; Subchapter
E, Equal Employment Opportunity Deferrals; and Subchapter F, Equal
Employment Opportunity Records and Recordkeeping shall have the
following meanings, unless the context clearly indicates otherwise.

(1) Bona fide occupational qualification--A qualification:

(A) that is reasonably related to the satisfactory perfor-
mance of the duties of a job; and

(B) for which there is a factual basis for believing that
no members of the excluded group would be able to satisfactorily per-
form the duties of the job with safety and efficiency.

(2) Civil Rights Act--The Civil Rights Act of 1964, as
amended by the Equal Employment Opportunity Act of 1972 and the
Civil Rights Act of 1991; the Age Discrimination in Employment Act
of 1976, as amended; the Rehabilitation Act of 1973, as amended;
the Americans with Disabilities Act of 1990, as amended; and Texas
Labor Code, Chapter 21, regarding Employment Discrimination.

(3) Complaint--A written statement made under oath stat-
ing that an unlawful employment practice has been committed, setting
forth the facts on which the complaint is based, and received within
180 days of the alleged unlawful employment practice.

(4) Conciliation--The settlement of a dispute by mutual
written agreement in order to avoid litigation where a determination
has been made that there is reasonable cause to believe an unlawful
employment practice has occurred.

(5) Disability--A mental or physical impairment that sub-
stantially limits at least one major life activity of an individual, a record
of such mental or physical impairment, or being regarded as having
such an impairment as set forth in §3(2) of the Americans with Dis-
abilities Act of 1990, as amended, and Texas Labor Code §21.002(6).

(6) Employer--A person who is engaged in an industry af-
fecting commerce and who has 15 or more employees for each working
day in each of 20 or more calendar weeks in the current or preceding
calendar year and any agent of that person. The term includes an in-
dividual elected to public office in Texas or a political subdivision of
Texas, or a political subdivision and any state agency or instrumen-
tality, including public institutions of higher education, regardless of
the number of individuals employed. The term excludes a franchisor
from being considered an employer of a franchisee or a franchisee's
employees. The term also exempts the Texas Military Forces from be-
ing an employer, as claims of discrimination against the Texas Military
Forces by service members on state active duty shall be processed in
accordance with military regulations and procedures as authorized by
Texas Government Code §437.212.

(7) Local commission--Created by one or more political
subdivisions acting jointly, pursuant to Texas Labor Code §21.152, and
recognized as a Fair Employment Practices Agency by EEOC pursuant
to U.S. Civil Rights Act, Title VII, §706, as amended by the Equal Em-
ployment Opportunity Act of 1972, the Civil Rights Act of 1991, and
the Americans With Disabilities Act of 1990, as amended.

(8) Mediation--An__alternative dispute resolution [A]
process to resolve [settle] a dispute by mutual written agreement
among the complainant, respondent, and CRD [prier to reasonable
cause determination or dismissal of a perfected complaint].

(9) Perfected complaint--An employment discrimination
complaint that CRD has determined meets all of the requirements of
Texas Labor Code, Chapter 21, and for which CRD will initiate an
investigation.

§819.12.

Unlawful Employment Practices.

(a) Discrimination by Employer. An employer commits an un-
lawful employment practice if based on race, color, disability, religion,
sex, national origin, or age, the employer:

(1) fails or refuses to hire an individual, discharges an in-
dividual, or discriminates in any other manner against an individual in
connection with compensation or the terms, conditions, or privileges
of employment; or

(2) limits, segregates, or classifies an employee or appli-
cant for employment in a manner that deprives or tends to deprive an
individual of an employment opportunity or adversely affects in any
other manner the status of an employee.

(b) Discrimination by Employment Agency. An employment
agency commits an unlawful employment practice if based on race,
color, disability, religion, sex, national origin, or age, it:

(1) fails or refuses to refer for employment or discriminates
in any other manner against an individual; or

(2) classifies or refers an individual for employment on that
basis.

(c) Discrimination by Labor Organization. A labor organiza-
tion commits an unlawful employment practice if based on race, color,
disability, religion, sex, national origin, or age, it:

(1) excludes or expels from membership or discriminates
in any other manner against an individual; or

(2) limits, segregates, or classifies a member or an appli-
cant for membership, or classifies or fails or refuses to refer for em-
ployment an individual in an manner that:

(A) deprives or tends to deprive an individual of any
employment opportunity;

(B) limits an employment opportunity or adversely af-
fects in any other manner the status of an employee or of an applicant
for employment; or

(C) causes or attempts to cause an employer to violate
this subchapter.

(d) Admission or Participation in Training Program. An em-
ployer, labor organization, or joint labor management committee con-
trolling an apprenticeship, on-the-job training, or other training or re-
training program commits an unlawful employment practice if based
on race, color, disability, religion, sex, national origin, or age, it dis-
criminates against an individual in admission to or participation in the
program, unless a training or retraining opportunity or program is pro-
vided under an affirmative action plan approved by federal or state law,
rule, or court order. The prohibition against discrimination based on
age applies only to individuals who are at least 40 years of age but
younger than 56 years of age.

(e) Retaliation. An employer, employment agency, or labor
organization, commits an unlawful employment practice based on race,
color, disability, religion, sex, national origin, or age if the employer,
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employment agency, or labor organization retaliates or discriminates
against a person who:

(1) opposes a discriminatory practice;
(2) makes or files a charge;
(3) files a complaint; or

(4) testifies, assists, or participates in any manner in an in-
vestigation, proceeding, or hearing.

(f) Aiding or Abetting Discrimination. An employer, employ-
ment agency, or labor organization commits an unlawful employment
practice if it aids, abets, incites, or coerces a person to engage in an un-
lawful discriminatory practice based on race, color, disability, religion,
sex, national origin, or age.

(g) Interference with the Agency or [Cemmission en Human
Rights and] CRD. An employer, employment agency, or labor organ-
ization commits an unlawful employment practice if it willfully inter-
feres with the performance of a duty or the exercise of a power by
CRD or by the Agency in relation to [Cemmission on Human Rights
or] CRD.

(h) Prevention of Compliance. An employer, employment
agency, or labor organization, commits an unlawful employment
practice if it willfully obstructs or prevents a person from complying
with Texas Labor Code, Chapter 21, or a rule adopted or order issued
under Texas Labor Code, Chapter 21.

(1) Discriminatory Notice or Advertisement.

[(H] An employer, employment agency, labor organiza-
tion, or joint labor-management committee controlling an apprentice-
ship, on-the-job training, or other training or retraining program com-
mits an unlawful employment practice if it prints or publishes or causes
to be printed or published a notice or advertisement relating to employ-
ment that:

(1) [€A)] indicates a preference, limitation, specification,
or discrimination based on race, color, disability, religion, sex, national
origin, or age; and

(2) [B)] concerns an employee's status, employment, or
admission to or membership or participation in a labor organization or
training or retraining program.

() [€)] A bona fide occupational qualification is an affirma-
tive defense to discrimination.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601885

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER C. EQUAL EMPLOYMENT
OPPORTUNITY REPORTS, TRAINING, AND
REVIEWS

40 TAC §819.22

The rule is proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rule affects Texas Government Code, Chapter
552.

§819.22.  Review of Firefighter Tests.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601886

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

. s .
40 TAC §§819.23 - 819.25

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Texas Government Code, Chapter
552.

§819.23.  Review of State Agency Policies and Procedures.

(a) Except as provided by subsection (b) of this section, CRD
shall review the personnel policies and procedures system (PPPS) of
each state agency once every six years on a staggered schedule to de-
termine compliance with Texas Labor Code, Chapter 21.

(b) CRD may conduct a review of the PPPS of a state agency
more frequently than required by subsection (a) when such review is
indicated by a risk assessment based on the following criteria:

(1) Data on complaints against a state agency;

(2) Previous review findings;

(3) Changes in leadership of a state agency;

(4) The date of the last on-site review;

(5) Compliance by the state agency with submission of a
self-assessment to CRD; and

(6) Any other related information collected and maintained
by the Agency.

(c) [(®)] CRD shall notify a state agency of its review of the
agency's personnel policies and procedures by mail, or electronic com-
munication upon agreement of the agency, at the beginning of the fiscal
year in which CRD is to conduct the review. The review of each state
agency shall be completed and recommendations issued on or before
the one-year anniversary date on which CRD issued its notification let-
ter to the agency head.

$§819.24.  Standard Employment Discrimination Training.

PROPOSED RULES May 6, 2016 41 TexReg 3277



(a) Each state agency shall provide its employees with stan-
dard employment discrimination training no later than the 30th day af-
ter the date the employee is hired by the agency, with supplemental
training every two years thereafter. The Agency shall develop or ap-
prove the materials for use by state agencies in providing standard em-
ployment discrimination training. [Each state ageney shall provide the
standard training using a training program from CRD's preapproved list
in this subehapter:]

(b) The minimum standards for the content of standard em-
ployment discrimination training shall include, but not be limited to,
requiring participants to:

(1) identify an unlawful employment practice according to
the Civil Rights Act;

(2) apply knowledge of the applicable laws by correctly
identifying whether individual case studies would be considered viola-
tions;

(3) identify the protected classes under federal and state
law;

(4) list a complainant's rights and remedies;

(5) identify the agency personnel to whom a complaint
shall be addressed; and

(6) describe the general stages involved in processing a
complaint.

§819.25.  Compliance Employment Discrimination Training.

(a) For purposes of this section, the term "complaint with
merit" shall mean a complaint that is resolved, either by a cause finding
or through withdrawal of the complaint with a remedy favorable to
the complainant, such as a negotiated settlement, withdrawal with
benefits, or conciliation.

(b) State agencies receiving three or more complaints with
merit within a fiscal year shall provide compliance employment dis-
crimination training. The training may be provided by the Agency or
by another entity or person approved by the Agency. [The compliance
training may be provided using a training program from CRD's preap-
proved list of training programs. If a state ageney chooses to provide
complianee training using a persen or state ageney neot ineluded on
the training program to be used by the person or state agency shall be
reviewed and approved for compliance with CRD standards:]

(c) CRD's minimum standards for the content of compliance
employment discrimination training shall include, but not be limited
to, requiring participants to:

(1) distinguish between disparate treatment and disparate
impact;

(2) identify the elements of a complaint involving disparate
treatment and disparate impact;

(3) explain the defenses available to an employer resulting
from both statute and case law involving disparate treatment and dis-
parate impact;

(4) explain the burden of proof requirements for disparate
treatment and disparate impact;

(5) identify criteria for accurately measuring compliance
with applicable laws;

(6) define the different types of employment discrimina-
tion;

(7) identify the appropriate action to be taken in a situation
involving a potential case of employment discrimination; and

(8) describe strategies for prevention of employment dis-
crimination.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601888

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER D. EQUAL EMPLOYMENT
OPPORTUNITY COMPLAINTS AND APPEALS
PROCESS

40 TAC §§819.46, 819.47, 819.50, 819.52

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Texas Government Code, Chapter
552.

§$819.46. Dismissal of Complaint.
(a) The CRD director may dismiss a complaint if:
(1) itis not filed timely;

(2) it fails to state a claim under Texas Labor Code, Chapter
21;

s

(3) a complainant fails to perfect a complaint within 10
days of the receipt of the complaint; or

(4) acomplainant fails to cooperate, fails or refuses to ap-
pear or to be available for interviews or conferences, or fails or refuses
to provide requested information. Prior to dismissing the complaint,
the complainant shall be notified and given a reasonable time to re-
spond.

(b) CRD shall notify the complainant [and the respondent; and
any ageneies;| as required by law, by certified mail of its dismissal of a
complaint. The respondent and any federal enforcement agency shall
be notified of the dismissal of a complaint.

(c) CRD shall notify the complainant, by mail, of the com-
plainant's right to file a civil action against the respondent named in
the perfected complaint pursuant to Texas Labor Code §21.208 and
§21.252, and §819.50 of this subchapter.

$819.47. Cause Determination.

(a) The CRD director shall review the investigation report and
record of evidence to determine if there is reasonable cause to believe
the respondent has engaged in an unlawful employment practice.
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(b) If after the review, the CRD director determines that rea-
sonable cause exists, the CRD director shall confer with [a panel of
three commissioners of] the Commission members [en Human Rights;
as identified by the chair of the Commission on Human Rights]. If at
least two of the three Commission members [commissioners| concur
with the CRD director's determination that the respondent has engaged
in an unlawful employment practice, the CRD director shall issue a
letter of cause determination. The cause determination letter shall be
provided by mail, or electronic communication upon agreement of the
person or entity, to the complainant, respondent, and any agency as
required by law and shall contain the CRD director's finding that the
evidence supports the perfected complaint and include an invitation to
participate in conciliation.

$§819.50.  Right to File a Civil Action.

(a) CRD shall inform the complainant by certified mail of:
(1) the dismissal of a complaint filed with CRD; or

(2) the failure to resolve a complaint in writing that was
filed with CRD 180 days previously. CRD shall inform the complainant
of the complainant's right to request from CRD a notice of right to file
a civil action against the respondent. Upon receipt of a written request,
CRD may [shaH] issue a notice of right to file a civil action.

(b) Before the expiration of 180 days after filing the complaint
and upon a written request from a complainant, CRD shall issue a no-
tice of right to file a civil action if:

(1) written confirmation by a physician licensed to practice
medicine in Texas states that the complainant has a life threatening
illness; or

(2) certification by the CRD director states that the admin-
istrative processing of the perfected complaint cannot be completed
before the expiration of the 180th day after the complaint was filed.
The certification shall take into account the exigent circumstances of
the complainant.

(¢) CRD shall issue notice under subsection (b) of this section
by certified mail no later than the fifth business day after receipt of the
complainant's request.

(d) The complainant's written request shall include the respon-
dent's name, CRD complaint number, and EEOC complaint number if
the complaint has been deferred by EEOC.

$819.52.  Judicial Enforcement.

(a) On a majority vote of the Commission, CRD may bring a
civil action against a respondent named in a perfected complaint pur-
suant to the requirements of Texas Labor Code §21.251.

(b) Upon a determination by the Commission [ERD] to bring
a civil action, CRD [it] shall notify the complainant by certified mail.

(c) Onamajority vote of the Commission [ern Human Rights],
CRD may pursue intervention in a civil action pursuant to the require-
ments of Texas Labor Code §21.255.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.
TRD-201601889

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

¢ L4 ¢
SUBCHAPTER E. EQUAL EMPLOYMENT
OPPORTUNITY DEFERRALS

40 TAC §819.72

The rule is proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rule affects Texas Government Code, Chapter
552.

$819.72.  Requirements for a Local Commission.

[(@)] To be a local commission eligible to receive deferrals
from CRD, pursuant to Texas Labor Code §§21.151 - 21.156, and this
chapter, the local commission must be currently certified by the EEOC
as a Fair Employment Practices Agency (FEPA). [following materials
and information shall be submitted to CRD:]

D A letter from EEOC verifying the local commissien's
designation as a Eair Employment Practices Ageney:}

[(2) A copy of the local ordinance that prohibits practices
designated as unlawful under Texas Labor Code; Chapter 21}

3 A eopy of rules; policies; and procedures governing
the operations of the loecal commissions}

4 A copy of an erganizational chart of the internal strue-
tare of the local commission and its relationship to the governing au-
thorities of the political subdivision or subdivisions of which it is a part;
and}

5 A copy of the local commission's budget and re-
sources. |

b Upen examination of the materials and information pro-
vided by a local commission; the CRD director shall provide written
notification to the local commission of its eligibility to reeeive defer-
rals-}

Hey I CRD determines that the local commission is not ehi-
gible to receive deferrals; it shall identify in writing the reasons and
provide the local commission the necessary assistance to comply with
the requirements established by Texas Labor Code §§21.151 - 21.156,
and this chapter}

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601890

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829
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¢ ¢ ¢

SUBCHAPTER G. TEXAS FAIR HOUSING
ACT PROVISIONS
40 TAC §819.112

The rule is proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rule affects Texas Government Code, Chapter
552.

§819.112.  Definitions.

The following words and terms, when used in Subchapter G, Texas Fair
Housing Act Provisions; Subchapter H, Discriminatory Housing Prac-
tices; Subchapter I, Texas Fair Housing Act Complaints and Appeals
Process; Subchapter J, Fair Housing Deferral to Municipalities; Sub-
chapter K, Fair Housing Administrative Hearings and Judicial Review;
and Subchapter L, Fair Housing Fund, shall have the following mean-
ings, unless the context clearly indicates otherwise.

(1) Accessible or readily accessible to and usable
by--Means a [A] public or common use area can be approached,
entered, and used [that is aceessible] by individuals with disabilities,
as set forth in Texas Property Code §301.025(c)(3). Compliance with
the appropriate requirements of the American National Standards
Institute (ANSI) for buildings and facilities providing accessibility
and usability for persons having physical disabilities, commonly cited
as ANSI A117.1, satisfies this requirement.

(2) Accessible building entrance--A building entrance that
is accessible by individuals with disabilities, as set forth in Texas Prop-
erty Code §301.025(c). Compliance with the appropriate requirements
of ANSI for buildings and facilities providing accessibility and usabil-
ity for persons having physical disabilities, commonly cited as ANSI
A117.1, satisfies this requirement.

(3) Accessible route--A route that is accessible by individ-
uals with disabilities, as set forth in Texas Property Code §301.025(c).
Compliance with the appropriate requirements of ANSI for buildings
and facilities providing accessibility and usability for persons having
physical disabilities, commonly cited as ANSI A117.1, satisfies this re-
quirement.

(4) Building--A structure, facility, or the portion thereof
that contains or serves one or more dwelling units.

(5) Common use areas--Rooms, spaces, or elements inside
or outside of a building that are made available for the use of residents
or the guests of a building. These areas include, but are not limited to,
hallways, lounges, lobbies, laundry rooms, refuse rooms, mailrooms,
recreational areas, and passageways among and between buildings.

(6) Complaint--A written statement made under oath stat-
ing that an unlawful housing practice has been committed, setting forth
the facts on which the complaint is based, and received within one year
of the date the alleged unlawful housing practice occurred or termi-
nated, whichever is later, and for which CRD shall initiate an investi-
gation.

(7) Controlled substance--Any drug or other substance or
immediate precursor as defined in the Controlled Substances Act, 21
U.S.C. §802 or the Texas Controlled Substances Act, Texas Health and
Safety Code Chapter 481.

(8) Disability--A mental or physical impairment that sub-
stantially limits at least one major life activity, a record of such an im-
pairment, or being regarded as having such an impairment. The term
does not include current illegal use of or addiction to any drug or ille-
gal or [federally] controlled substance; and reference to "an individual
with a disability" or perceived as "disabled" does not apply to an in-
dividual based on that individual's sexual orientation or because that
individual is a transvestite.

(A) Physical [Mental] or mental [physieal] impairment
includes:

(i) any physiological disorder or condition, cosmetic
disfigurement, or anatomical loss affecting one or more of the follow-
ing body systems: neurological, musculoskeletal, special sense organs,
respiratory, including speech organs, cardiovascular, reproductive, di-
gestive, genitourinary, hemic and lymphatic, skin, and endocrine; or

(ii) any mental or psychological disorder, such as
intellectual disability [mental retardation], organic brain syndrome,
emotional or mental illness, and specific learning disabilities. The
term "physical or mental impairment" includes, but is not limited to,
such diseases and conditions as orthopedic, visual, speech and hearing
impairments, cerebral palsy, autism, epilepsy, muscular dystrophy,
multiple sclerosis, cancer, heart disease, diabetes, human immunode-
ficiency virus infection, intellectual disability, emotional illness, drug
addiction (other than addiction caused by current, illegal use of a
controlled substance) and alcoholism.

(B) Major life activity means a function such as car-
ing for one's self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

(C) Arecord of having such an impairment means a his-
tory of, or misclassification as having, a mental or physical impairment
that substantially limits one or more major life activity.

(D) Being regarded as having an impairment means
having:

(i) a physical or mental impairment that does not
substantially limit one or more major life activity but that is treated
by another person as constituting such a limitation;

(ii) a physical or mental impairment that substan-
tially limits one or more major life activity only as a result of the atti-
tudes of others toward such impairment; or

(iii) none of the impairments in subparagraph (A) of
this paragraph but is treated by another person as having such an im-
pairment.

(9) Discriminatory housing practice--An action prohibited
by Texas Fair Housing Act, Subchapter B, or conduct that is an offense
under Texas Fair Housing Act, Subchapter 1.

(10) Entrance--Any access point to a building or portion of
a building used by residents for the purpose of entering the building.

(11)  Exterior--All areas of the premises outside of an indi-
vidual dwelling unit.

(12)  Ground floor--Within a building, any floor with an en-
trance on an accessible route. A building may have more than one
ground floor.

(13) Interior--The spaces, parts, components, or elements
of an individual dwelling unit.

(14) Modification--Any change to the public or common
use areas of a building or any change to a dwelling unit.
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(15) Premises--The interior or exterior spaces, parts, com-
ponents, or elements of a building, including individual dwelling units
and the public and common use areas of a building.

(16) Public use areas--Interior or exterior rooms or spaces
of a building that are made available to the general public. Public use
may be provided at a building that is privately or publicly owned.

(17)  Site--A parcel of land bounded by a property line or a
designated portion of a public right of way.

(18) Texas Fair Housing Act--Texas Property Code, Chap-
ter 301.

(19)  United States Fair Housing Act--Title VIII of the Civil
Rights Act of 1968, as amended by the Fair Housing Amendments Act
of 1988.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601891

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

¢ 14 ¢
SUBCHAPTER H. DISCRIMINATORY
HOUSING PRACTICES

40 TAC §819.122, §819.136

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Texas Government Code, Chapter
552.

§819.122.  Three Exemptions Based on Familial Status.

(a) Discrimination prohibitions under the Texas Fair Housing
Act based on familial status do not apply to housing provided under
any federal or state program that is designed and operated specifically
to assist elderly individuals, as defined in the federal or state program.

(b) Discrimination prohibitions under the [Fhe] Texas Fair
Housing Act based on familial status do [dees] not apply to housing
intended for and solely occupied by individuals 62 years of age or
older. This exemption shall apply regardless of the fact that:

(1) there were individuals residing in such housing on
September 13, 1988, who were under 62 years of age, provided that
all new occupants are 62 years of age or older;

(2) there are unoccupied units, provided that such units are
reserved for occupancy for individuals 62 years of age or older; or

(3) there are units occupied by employees of the housing
(and family members residing in the same unit) who are under 62 years
of age provided they perform substantial duties directly related to the
management or maintenance of the housing.

(c) Discrimination prohibitions under the [The] Texas Fair
Housing Act based on familial status do [dees] not apply to housing
intended and operated for occupancy by individuals 55 years of age
or older if:

(1) atleast 80[%] percent of the units in the housing facility
are occupied by at least one person 55 years of age or older. However:

(A) anewly constructed housing facility for first occu-
pancy after March 12, 1989, need not comply with this 80[%] percent
occupancy requirement until 25[%] percent of the units in the facility
are occupied; and

(B) a housing facility or community may not evict,
refuse to renew leases, or otherwise penalize families with children in
order to achieve occupancy of at least 80[%] percent of the occupied
units by at least one person 55 years of age or older;

(2) the owner or manager of a housing facility publishes
and adheres to policies and procedures that demonstrate an intent by the
owner or manager to provide housing for individuals 55 years of age or
older. The following factors, among others, are relevant in determining
whether the owner or manager of a housing facility has complied with
the requirements of this paragraph:

(A) The manner in which the housing facility is de-
scribed to prospective residents;

(B) The nature of any advertising designed to attract
prospective residents;

(C) Age verification procedures;
(D) Lease provisions;
(E) Written rules and regulations;

(F) Actual practices of the housing facility or commu-
nity; and

(G) Public posting in common areas of statements de-
scribing the facility or community as housing for individuals 55 years
of age or older; and

(3) the housing facility satisfies the requirements of this
section regardless of the fact that:

(A) as of September 13, 1988, under 80[%] percent of
the occupied units in the housing facility were occupied by at least one
person 55 years of age or older, provided that at least 80[%] percent
of the units that were occupied by new occupants after September 13,
1988, were occupied by at least one person 55 years of age or older;

(B) there are unoccupied units, provided that at least
80[%] percent of such units are reserved for occupancy by at least one
person 55 years of age or older; and

(C) there are units occupied by employees of the hous-
ing facility (and family members residing in the same unit) who are
under 55 years of age provided they perform substantial duties directly
related to the management or maintenance of the housing.

§819.136.  Prohibited Interference, Coercion, Intimidation, or Retal-
iation.

(a) It is unlawful to interfere, coerce, intimidate, or retaliate
against any person in the exercise or enjoyment of, or on account of that
person having exercised or enjoyed, or on account of that person having
aided or encouraged any other person in the exercise or enjoyment of,
any right granted or protected by the Texas Fair Housing Act.

(b) Prohibited conduct made unlawful under this section in-
cludes, but is not limited to:
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(1) coercing a person, either orally, in writing, or by other
means, to deny or limit the benefits provided that person in connection
with the sale or rental of a dwelling or in connection with a residential
real estate-related transaction based on race, color, disability, religion,
sex, national origin, or familial status;

(2) threatening, intimidating, or interfering with individu-
als in their enjoyment of a dwelling based on race, color, disability,
religion, sex, national origin, or familial status of such individuals, or
of visitors or associates of such individuals;

(3) threatening an employee or agent with dismissal or an
adverse employment action, or taking such adverse employment action,
for any effort to assist a person seeking access to the sale or rental
of a dwelling or seeking access to any residential real estate-related
transaction, based on the race, color, disability, religion, sex, national
origin, or familial status of that person or of any person associated with
that individual;

(4) intimidating or threatening any person because that per-
son is engaging in activities designed to make other individuals aware
of, or encouraging such other individuals to exercise rights granted or
protected by this chapter; and

(5) retaliating against any person because that person has
made a complaint, testified, assisted, or participated in any manner in
a proceeding under the Texas Fair Housing Act.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601892

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER I. TEXAS FAIR HOUSING ACT
COMPLAINTS AND APPEALS PROCESS
40 TAC §§819.151, 819.153, 819.156

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Texas Government Code, Chapter
552.

$819.151.  Filing a Complaint.

(a) A person may telephone, write, visit, e-mail, fax, or oth-
erwise contact CRD to obtain information on filing a complaint with
CRD.

(b) At the complainant's request, CRD:

(1) shall confer with the complainant about the facts and
circumstances that may constitute the alleged unlawful housing prac-
tice; and

(2) shall assist the complainant with preparation of the
complaint if the facts and circumstances constitute an alleged unlawful
housing practice; or

(3) may advise the complainant if the facts and circum-
stances presented to CRD do not appear to constitute an unlawful hous-
ing practice.

(c) The complaint shall be filed in writing and under oath with
CRD by electronic communication, mail, fax, or in person with:

(1) the CRD office on a CRD-provided form;
(2) a HUD office; or
(3) alocal municipality certified by HUD.

(d) The CRD director may require complaints to be made in
writing, under oath, on a prescribed form. The complaint shall include
the following information:

(1) The name and address of the complainant;
(2) The name and address of the respondent;

(3) A description and address of the dwelling that is in-
volved, if appropriate;

(4) The basis for the alleged discriminatory housing prac-
tices, which may include any of the following: race, color, disability,
religion, sex, national origin, or familial status;

(5) A concise statement of the facts and circumstances that
constitute alleged discriminatory housing practices under the Texas
Fair Housing Act, including identification of personal harm, reason
given to complainant by respondent for the action taken; and

(6) A declaration of unlawful discrimination under federal
or state law.

(e) A complaint shall be filed on or before the first anniversary
of the date the alleged discriminatory housing practice occurs or termi-
nates, whichever is later.

(f) The date of the filing of the complaint is the date when it
is received by CRD or dual-filed with HUD, except when the CRD di-
rector determines that a complaint is timely filed for the purposes of
the one-year period for filing of complaints upon submission of writ-
ten information (including information provided by telephone by the
complainant and documented by CRD) that is substantially equivalent
to the information identified in subsection (d) of this section. When a
complaint alleges discriminatory housing practices that are continuing,
as manifested in a number of incidents of such conduct, the complaint
shall be timely when filed within one year of the last alleged occur-
rence.

(g) A complaint may be amended to cure technical defects or
omissions, or to clarify and amplify allegations made therein. Such
amendment or amendments alleging additional acts that constitute un-
lawful housing practices related to or growing out of the subject matter
of the original complaint shall relate back to the date the complaint was
first filed. CRD shall provide a copy of the complaint to the respondent.
An amended complaint shall be subject to the procedures set forth in
applicable law.

(h) The CRD director may file a complaint when the CRD di-
rector receives information from a credible source that one or more
individuals may have violated the rights of one or more individuals
protected by the Texas Fair Housing Act. A complaint filed by the
CRD director shall be considered for approval by the Commission at
a [en Human Rights at its first regularly scheduled] meeting following
the filing of the complaint. Upon a majority vote of the Commission
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[en Human Rights], the complaint is approved and any investigation
of the complaint shall continue. If a majority of the Commission [en
Human Rights] does not approve the complaint, such complaint shall
be withdrawn by CRD.

(i) The complainant and respondent shall be notified periodi-
cally by CRD of the status of their complaint, unless the notice would
jeopardize an undercover investigation by another state, federal, or lo-
cal government.

(G) Upon the acceptance of a complaint, the CRD director shall
notify by mail, or electronic communication upon agreement of the
complainant, each complainant on whose behalf the complaint was
filed. The notice shall:

(1) acknowledge the filing of the complaint and state the
date that the complaint was accepted for filing;

(2) include a copy of the complaint;

(3) advise the complainant of the time limits applicable to
complaint processing and of the procedural rights and obligations of
the complainant under the Texas Fair Housing Act and this chapter;

(4) advise the complainant of his or her right to commence
a civil action under the Texas Fair Housing Act, Subchapter H, and
federal law, not later than two years after the occurrence or termina-
tion of the alleged discriminatory housing practice. The notice shall
state that the computation of this two-year period excludes any time
during which an administrative hearing is pending under this chapter
and Texas Fair Housing Act, Subchapter E, with respect to a complaint
or charge based on the alleged discriminatory housing practice; and

(5) advise the complainant that retaliation against any per-
son because he or she made a complaint or testified, assisted, or partici-
pated in an investigation, conciliation, or an administrative proceeding
under this chapter is a discriminatory housing practice that is prohib-
ited under the Texas Fair Housing Act and this chapter.

$§819.153.  Investigation of a Complaint.

(a) Upon the acceptance of a complaint under this chapter,
CRD shall initiate an investigation. The CRD director may initiate an
investigation to determine whether a complaint should be filed under
this chapter and the Texas Fair Housing Act, Subchapter E. Such in-
vestigations shall be conducted in accordance with the procedures set
forth in this chapter. CRD also may invite the parties to participate in
a voluntary mediation program in an effort to conciliate the dispute.

(b) The CRD director shall determine the scope and nature of
the investigation within the context of the allegations set forth in the
complaint.

(c) At all reasonable times in the complaint investigation, the
CRD director shall have access to:

(1) necessary witnesses for examination under oath or af-
firmation; and

(2) records, documents, and other information relevant to
the investigation of alleged violations of the Texas Fair Housing Act,
for inspection and copying.

(d) Within 20 days of the acceptance of a complaint or
amended complaint under this chapter, the CRD director shall serve a
notice on each respondent by regular mail, or electronic communica-
tion upon agreement of the respondent. A person who is not named as
a respondent in a complaint, but who is identified in the course of the
investigation under the Texas Fair Housing Act, Subchapter E, and this
chapter, as a person who is alleged to be engaged or to have engaged
in the discriminatory housing practice upon which the complaint is
based, may be joined as an additional or substitute respondent by

service of a notice on the person under this section [within 10 days of
identification]

(e) The notice to a respondent shall include, but not be limited
to, the following:

(1) Identification of the alleged discriminatory housing
practice upon which the complaint is based, and a copy of the com-
plaint;

(2) Date that the complaint was accepted for filing;

(3) Time limits applicable to complaint processing under
this chapter and the procedural rights and obligations of the respondent
under the Texas Fair Housing Act, and this chapter, including the op-
portunity to submit an answer to the complaint within 10 days of the
receipt of the notice;

(4) Complainant's right to commence a civil action under
the Texas Fair Housing Act, Subchapter H, and federal law, not later
than two years after the occurrence or termination of the alleged dis-
criminatory housing practice; an explanation that the computation of
the two-year period excludes any time during which an administrative
hearing is pending under this chapter or the Texas Fair Housing Act,
Subchapter E, with respect to a complaint or charge based on the al-
leged discriminatory housing practice;

(5) Ifthe person is not named in the complaint, but is being
joined as an additional or substitute respondent, an explanation of the
basis for the CRD director's belief that the joined person is properly
joined as a respondent;

(6) Instruction that retaliation against any person because
he or she made a complaint or testified, assisted, or participated in an
investigation, conciliation, or an administrative proceeding under this
chapter is a discriminatory housing practice that is prohibited under the
Texas Fair Housing Act;

(7) Invitation to enter into a conciliation agreement for the
purpose of resolving the complaint; and

(8) Initial request for information and documentation con-
cerning the facts and circumstances surrounding the alleged discrimi-
natory housing practice set forth in the complaint.

(f) The respondent may file an answer not later than 10 days
after receipt of the notice described in this section. The respondent may
assert any defense that might be available to a defendant in a court of
law. The written answer shall either be signed under oath or subscribed
by the person making the declaration as true under penalty of perjury
and in substantially the form prescribed by Texas Civil Practice and
Remedies Code, Chapter 132, or its successor statute.

(g) An answer may be reasonably and fairly amended at any
time.

(h) CRD may conduct discovery in aid of the investigation by
the same methods and to the same extent that parties may conduct dis-
covery in an administrative proceeding under the Texas Fair Housing
Act, Subchapter E. The CRD director shall have the power to issue sub-
poenas described under the Texas Fair Housing Act, Subchapter D, in
support of the investigation.

(i) As part of the complaint investigation, CRD may request
information relevant to the alleged violations of the Texas Fair Housing
Act. In obtaining this information, CRD may use, but is not limited to
using, any of the following:

(1) Oral and video interviews and depositions;

(2) Written interrogatories;
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(3) Production of documents and records;

(4) Requests for admissions;

(5) On-site inspection of respondent's facilities;
(6) Written statements or affidavits;

(7) A written statement of position or information provided
by the complainant or the respondent that is either under oath or sub-
scribed in conformity with this section regarding the allegations in the
complaint; or

(8) Other forms of discovery authorized by the Administra-
tive Procedure Act, Texas Government Code §§2001.081 - 2001.103,
or the Texas Rules of Civil Procedure.

(j) CRD may establish time requirements regarding responses
to requests for information relevant to an investigation of alleged vio-
lations of the Texas Fair Housing Act. The CRD director may extend
such time requirements for good cause shown.

(k) CRD shall complete the initial investigation of the alleged
discriminatory housing practice within 100 days of the filing of the
complaint, unless it is impracticable to do so.

(1) The complaint shall remain open until a no reasonable
cause determination is made, a charge is made, or a conciliation
agreement is executed and approved under this chapter and the Texas
Fair Housing Act, Subchapter E.

(m) At the end of each investigation under this chapter, CRD
shall prepare a final investigative report. The investigative report shall
contain:

(1) the names and dates of contacts with witnesses. The
report shall not disclose the names of witnesses that request anonymity;
however, the names of such witnesses may be required to be disclosed
in the course of an administrative hearing or a civil action;

(2) asummary and the dates of correspondence and other
contacts with the complainant and the respondent;

(3) asummary description of other pertinent records;
(4) asummary of witness statements; and
(5) answers to interrogatories.

(n) A final investigative report may be amended if additional
evidence is discovered.

(0) CRD shall provide a summary of the final determination
and shall make available the full investigative report to the complainant
and the respondent.

§819.156. Reasonable Cause Determination and Issuance of a
Charge.

(a) If a conciliation agreement under this chapter and the
Texas Fair Housing Act, Subchapter E, has not been executed by the
complainant and the respondent, and approved by the CRD director,
the CRD director on behalf of the Agency [Commission on Human
Rights], within the time limits set forth in subsection (f) of this
section, shall determine whether, based on the totality of the factual
circumstances known at the time of the decision, reasonable cause
exists to believe that a discriminatory housing practice has occurred.
The reasonable cause determination shall be based solely on the facts
concerning the alleged discriminatory housing practice, provided by
complainant and respondent or [and] otherwise disclosed during the
investigation. In making the reasonable cause determination, the
CRD director shall consider whether the facts concerning the alleged
discriminatory housing practice are sufficient to warrant the initiation
of a civil action in state district court.

(b) If the CRD director determines that reasonable cause ex-
ists, the CRD director shall immediately issue a charge under the Texas
Fair Housing Act, Subchapter E, and this chapter on behalf of the com-
plainant, and shall notify the complainant and the respondent of this
determination by certified mail or personal service.

(c) If the CRD director determines that no reasonable cause
exists, the CRD director shall issue a short written statement of the
facts upon which the CRD director has based the no reasonable cause
determination; dismiss the complaint; notify the complainant and the
respondent of the dismissal (including the written statement of facts)
by certified mail or personal service; and make public disclosure of the
dismissal.

(d) Ifthe CRD director determines that the matter involves the
legality of local zoning or land use laws or ordinances, the CRD direc-
tor, in lieu of making a determination regarding reasonable cause, shall
refer the investigative materials to the Office of the Attorney General
for appropriate action under the Texas Fair Housing Act, Subchapter
G, and shall notify the complainant and the respondent of this action
by certified mail or personal service.

(e) The CRD director shall not issue a charge under this chap-
ter and the Texas Fair Housing Act, Subchapter E, regarding an alleged
discriminatory housing practice, if a complainant has commenced the
trial of a civil action under federal or state law seeking relief with re-
spect to the alleged discriminatory housing practice. If a charge is not
issued because of the commencement of a trial of a civil action, the
CRD director shall notify the complainant and the respondent by cer-
tified mail or personal service.

(f) The CRD director shall make a reasonable cause determi-
nation within 100 days after filing of the complaint.

(g) If the CRD director is unable to make the determination
within the 100-day period, the CRD director shall notify the com-
plainant and the respondent, by certified mail or personal service, of
the reasons for the delay.

(h) The CRD director shall notify the complainant and respon-
dent, and any aggrieved person on whose behalf a complaint has been
filed, that they may elect to have the claims asserted in the charge de-
cided in a civil action, as provided in Texas Property Code §301.131,
or an administrative hearing pursuant to §819.191 of this chapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601893

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER J. FAIR HOUSING DEFERRAL
TO MUNICIPALITIES
40 TAC §819.171

The rule is proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
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deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rule affects Texas Government Code, Chapter
552.

$§819.171.  Deferral.

[(@)] Pursuant to [the] Texas Fair Housing Act §301.068, CRD
may defer proceedings and refer complaints to a municipality that is
currently [has been] certified by HUD as a Fair Housing Assistance
Program (FHAP) to investigate fair housing complaints and enforce
violations.

[(b) A local municipality certified by HUD shall submit the
following materials and information to CRD before a deferral or refer-
ral shall be made:]

D A eopy of the local erdinance that is determined to be
substantially equivalent to federal law;]
H2) A letter verifying that the erdinanece of the munieipal-

ity has been approved by HUD as substantially equivalent to federal
laws}

13) A copy of rules, policies. and procedures governing
the administration and enforcement of the local ordinance determined
to be substantially equivalent to federal law and the Texas Fair Housing
Aet; and}

4 A ecopy of the organizational chart of the munieipality's
internal structure for enforecing the local ordinance determined to be
substantially equivalent to federal law and the Texas Eair Housing Aet

{(¢) Upon examination of the materials and information pro-
ity in writing as to the determination of its eligibility.]
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601894

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

40 TAC §819.172

The rule is proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rule affects Texas Government Code, Chapter
552.

$819.172.  Memoranda of Understanding.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.
TRD-201601895

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER K. FAIR HOUSING
ADMINISTRATIVE HEARINGS AND JUDICIAL
REVIEW

40 TAC §§819.191 - 819.201

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Texas Government Code, Chapter
552.

§819.191.  Administrative Hearings.

$819.192.  Ex Parte Communications.

$§819.193.  Proposal for Decision and Hearing Olfficer's Report.
§819.194.  Countersignature by the CRD Director.

$819.195.  Oral Argument before the Commission on Human Rights.
§819.196.  Pleading Before Order.

$819.197.  Form and Content of the Order.

$819.198.  Final Order.

$819.199.  Rehearing.

$819.200. Judicial Review.

$819.201.  Prohibited Interference, Coercion, Intimidation, or Retal-
iation.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601896

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

3 . .
40 TAC §§819.191 - 819.201

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Texas Government Code, Chapter
552.

$819.191.  Administrative Hearings.

(a) Administrative hearings shall be conducted by the
Agency's Special Hearings Department pursuant to the procedures
set forth in this Subchapter K, which incorporates the procedures set
forth in Texas Government Code, Chapter 2001, Subchapters C - D,
F - H, and Z, and adapts such procedures specifically for fair housing
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administrative hearings. If any procedures under this Subchapter K are

with §819.191 of these Rules, and will be an official part of the hearing

in conflict with Texas Government Code, Chapter 2001, Subchapters

record. Pursuant to the conference, the hearing officer may consider:

C - D, F - H, or Z, such subchapters under Chapter 2001 shall control.

(b) Hearings may be conducted by electronic means, includ-
ing but not limited to telephonic hearings, unless the hearing officer
determines that an in-person hearing is necessary.

(c) Parties needing special accommodations, including the
need for a bilingual or sign language interpreter, shall make this
request before the hearing is set, if possible, or as soon as practical.

§$819.192.  Parties.

(a) Parties to proceedings under this section are the Agency, re-
spondent(s) and any intervenors. Respondents include persons named
as such in a charge issued under §819.156.

(b) Anaggrieved person as defined under Texas Property Code
§301.003(1) is not a party but may file a motion to intervene. Requests
for intervention shall be filed within 50 days after the issuance of the

(1) establishing the identities of parties and witnesses;

(2) the agreement of the parties on facts that are not in con-
troversy;
(3) conciliation of the dispute;

(4) clarification of the issues;

(5) procedures for scheduling and conduct of the hearing;

(6) exchange of documents; and

(7) any other matter that promotes the orderly and prompt
conduct of the hearing.

$819.194.  Notice of Hearing.

(a) The Agency shall assign a hearing officer and mail a notice
of hearing to the parties and/or their designated representatives. The

charge; however, the hearing officer may allow intervention beyond
that time. An intervenor's right to participate as a party may be re-
stricted by order of the hearing officer.

(c) Intervention shall be permitted if the person requesting in-
tervention is:

(1) The aggrieved person on whose behalf the charge is is-
sued; or

(2) Anaggrieved person who claims an interest in the prop-
erty or transaction that is the subject of the charge and the disposition
of the charge may, as a practical matter, impair or impede this person's
ability to protect that interest, unless the aggrieved person is adequately

notice of hearing shall be in writing and include:

(1) a statement of the date, time, place, and nature of the
hearing;

(2) astatement of the legal authority and jurisdiction under
which the hearing is to be held;

(3) areference to the particular sections of the statutes and
rules involved; and

(4) ashort, plain statement of the factual matters asserted.

(b) The notice of hearing shall be issued at least 10 calendar
days before the date of the hearing by sending it to each party's last

represented by the existing parties.

(d) If an aggrieved person does not intervene within 50 days

known address as shown by Agency records by first-class mail.

§819.195.  Postponement and Continuance.

after issuance of the charge, and the parties have reached a settlement,
the hearing officer shall dismiss the case.

$819.193.  Evidence and Prehearing Conference.

(a) Evidence Generally. Evidence, including hearsay evi-
dence, shall be admitted if it is relevant and if in the judgment of the
hearing officer it is the kind of evidence on which reasonably prudent
persons are accustomed to rely in conducting their affairs. However,
the hearing officer may exclude evidence if its probative value is
outweighed by the danger of unfair prejudice, by confusion of the
issues, or by reasonable concern for undue delay, waste of time, or
needless presentation of cumulative evidence.

(b) Exchange of Exhibits. To be considered as evidence in a

On the hearing officer's own motion, or for good cause, at a party's
request, the hearing officer may postpone or continue a hearing.

§819.196. Default.

If a party to whom a notice of hearing is served or provided under this
section fails to appear for hearing, the hearing officer may proceed in
that party's absence on a default basis. If a proposal for decision or
final decision is issued, the factual allegations listed in the notice of
hearing may be deemed admitted. If a party fails to appear at a hearing,
the hearing officer will issue a notice of default to that party. A party
may file a motion no later than 15 calendar days after the notice of
default is mailed to set aside a default announced at the hearing and to
reopen the record. If a timely motion to set aside a default is filed, the

decision, any document or physical evidence must be entered as an ex-

hearing officer may grant the motion, set aside the default, and reopen

hibit at the hearing. Any documentary evidence to be presented during
a telephonic hearing shall be exchanged with all parties in advance of
the hearing and a copy shall be provided to the hearing officer in ad-
vance of the hearing. Upon consideration of a party's proffered reason
for failure to exchange documentary evidence in advance of the hear-

the hearing for good cause shown, or in the interests of justice.
$819.197.

(a) Except as provided in this chapter, and unless required for
the disposition of ex parte matters authorized by law, neither the hear-

Ex Parte Communications.

ing, the hearing officer may admit or exclude same, or grant a post-

ing officer nor a Commission member may communicate, directly or

ponement of the hearing, in the discretion of the hearing officer.

(c) Stipulations. The parties, with the consent of the hearing
officer, may agree in writing to facts that are not in controversy. The
hearing officer may decide the appeal on the basis of such stipulations
or, at the hearing officer's discretion, may set the appeal for hearing and

indirectly, in connection with any issue of fact or law with a party or
representative of a party, except on notice and opportunity for all par-

ties to participate.

(b) The hearing officer or a Commission member may com-
municate concerning the case with an Agency employee who has not

take such further evidence as the hearing officer deems necessary.

(d) The hearing officer may, on the hearing officer's own mo-
tion or at the request of any party, set an informal prehearing confer-
ence and require that all parties attend. Notice of the conference shall
be in writing to each party. The conference will be held in accordance

participated in the hearing, but may do so only for the purpose of using
the special skills or knowledge of the Agency and its staff in evaluating
the evidence.

(c) For purposes of this section, the Agency is considered to
be a party to the case.
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§819.198.  Proposal for Decision.
(a) The hearing officer shall prepare a proposal for decision

(a) A motion for rehearing is required to exhaust all adminis-
trative remedies. A motion for rehearing must be filed not later than

containing a statement of the reasons for the proposed decision and of
each finding of fact and conclusion of law.

(b) The hearing officer shall submit a copy of the proposal for
decision to each party by first-class mail. The parties may submit to
the hearing officer exceptions to the proposal for decision and replies
to exceptions to the proposal for decision.

(c) Exceptions shall be filed within 15 calendar days after the
date of service of the proposal for decision. A reply to the exceptions
shall be filed within 15 calendar days of the filing of the exceptions.
The date of service shall be presumed to be on the third day after the
date on which the proposal for decision is mailed. The hearing officer
may extend or shorten the time to file exceptions or replies.

(d) The hearing officer shall review all exceptions and replies

the 25th calendar day after the date the Commission decision is signed,
unless the time for filing the motion has been modified by agreement
between the parties and approved by the Commission. Any reply to a
motion for rehearing shall be filed with the Commission not later than
the 40th calendar day after the date the Commission decision is signed.
A party filing a motion for rehearing or a reply to a motion for rehear-
ing shall serve a copy on each party within the filing deadline.

(b) The Commission may, by written order, extend the time
for filing motions and replies and for taking Commission action. No
extension may extend the period for Commission action beyond 100
days after the date the decision is signed. In the event of an extension,
a motion for rehearing is denied on the date fixed by the written order
or, in the absence of a fixed date, 100 days from the date the decision
is signed.

and notify the parties as to whether the hearing officer recommends any
changes to the proposal for decision.

(e) The hearing officer will not issue a proposal for decision
during the 15-day period referenced in §819.196 within which a de-
faulting party may file a motion to set aside a default and to reopen the
record.

$819.199. Commission Decision.

(a) After the time for filing exceptions and replies to excep-
tions has expired, the Commission shall consider the hearing officer's
report and the proposal for decision. The Commission may adopt the
proposal for decision, modify and adopt it, reject it and issue a Com-
mission decision, or remand the matter to the hearing officer. The Com-
mission shall issue its decision within 60 calendar days of the end of the
exceptions period. The hearing officer may extend the period in which
the decision may be signed and prepare the decision for the Commis-
sion.

(b) A Commission decision that is adverse to one or more par-
ties shall be in writing and signed after a majority vote of the Com-
mission. Such a decision shall include findings of fact and conclusions
of law separately stated. Findings of fact, if set forth in statutory lan-
guage, shall be accompanied by a concise and explicit statement of the
underlying facts supporting the findings. Findings of fact shall be based
exclusively on the evidence and on matters officially noticed.

(c) The Agency shall notify each party to a contested case of

(c) If a party files a motion for rehearing, the Commission
may:
(1) grant such motion and remand for rehearing;

(2) deny such motion, either expressly or by operation of
law; or

(3) render a decision and issue an order that no rehearing
shall be necessary because imminent peril to the public health, safety,
or welfare requires immediate effect be given to the final order.

(d) If the Commission does not act on the motion for rehear-
ing within 55 calendar days after the date the decision was signed, the
motion is denied by operation of law and the decision is final.

(e) A motion for rehearing must identify with particularity
findings of fact or conclusions of law that are the subject of the
complaint and any evidentiary or legal ruling claimed to be erroneous.
The motion must also state the legal and factual basis for the claimed
erTor.

$819.201.

Judicial Review.

(a) A person who has exhausted all administrative remedies
available under the Texas Fair Housing Act and who is aggrieved by
a final decision of the Commission is entitled to judicial review under
the substantial evidence rule as set forth in Administrative Procedure
Act §2001.001, et seq.

any decision or order of the Commission by first-class mail.

(d) A Commission decision becomes final:

(1) if a motion for rehearing is not filed on time, on the
expiration of the period for filing a motion for rehearing;

(2) if a motion for rehearing is filed on time, on the date:

(A) the order overruling the motion for rehearing is

signed; or
(B) the motion is overruled by operation of law;

(3) if the Commission finds that an imminent peril to the
public health, safety, or welfare requires immediate effect of a deci-
sion on the date the decision is signed, provided that the Commission
incorporates in the decision a factual and legal basis establishing such
imminent peril; or

(4) on the date specified in the decision for a case in which
all parties agree to the specified date in writing or on the record, if the
specified date is not before the date the decision is signed or later than
the 20th day after the date the decision was issued.

§819.200.  Motion for Rehearing.

(b) Proceedings for judicial review are instituted by filing a
petition in a Travis County district court within 30 calendar days after
the final decision is mailed.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601897

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER L. FAIR HOUSING FUND
40 TAC §819.221
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The rule is proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rule affects Texas Government Code, Chapter
552.

$819.221.  Fair Housing Fund.

(a) A fair housing fund is a fund in the state treasury in the
custody of the Texas Comptroller of Public Accounts.

(b) Civil penalties assessed against a respondent under the
Texas Fair Housing Act, Subchapters E and G, shall be deposited to
the credit of the fair housing fund.

(c) The Agency [Cemmission en Human Rights] may use
monies deposited to the credit of the fair housing fund for the admin-
istration of the Texas Fair Housing Act.

(d) Gifts and grants received as authorized by the Texas Fair
Housing Act, Subchapter D, shall be deposited to the credit of the fair
housing fund.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601898

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: June 5, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢
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‘(OITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 31. NATURAL RESOURCES AND Filed with the Office of the Secretary of State on April 21, 2016.

CONSERVATION TRD-201601901

Anne L. Idsal
PART 1 GENERAL LAND OFFICE Chief Clerk, Deputy Land Commissioner

General Land Office
CHAPTER 13. LAND RESOURCES Effective date: April 21, 2016
SUBCHAPTER B. RIGHTS-OF-WAY OVER For further information, please call: (512) 475-1859
PUBLIC LANDS ¢ ¢ ¢

31 TAC §13.17

The General Land Office withdraws the proposed amendment
to §13.17 which appeared in the March 25, 2016, issue of the
Texas Register (41 TexReg 2308).
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing

LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is

filed with the Secretary of State unless a later date is required by statute or specified in

the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION

PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 69. PROCUREMENT
SUBCHAPTER D. CONTRACT MONITORING
1 TAC §69.55

The Office of the Attorney General (OAG), Contracts and As-
set Management Division, adopts a new Subchapter D, §69.55,
regarding identifying and escalating contracts that require en-
hanced contract or performance monitoring. The new section
is adopted with changes to the proposed text as published in
the February 12, 2016, issue of the Texas Register (41 TexReg
1055) and will be republished.

The subchapter is adopted in order to address provisions in-
cluded in Senate Bill 20's newly-enacted §2261.253(c) of the
Government Code, which passed during the 84th Texas legisla-
tive session.

No comments were received regarding adoption of the subchap-
ter during the comment period.

The section is adopted in accordance with Texas Government
Code, §2261.253(c), which requires the OAG to adopt a proce-
dure to identify each contract that requires enhanced contract or
performance monitoring.

No other code, article, or statute is affected by this adoption.

$§69.55. Identification and Escalation of Contracts that Require En-
hanced Contract or Performance Monitoring.

(a) Theagency will complete a risk assessment to identify con-
tracts that require enhanced contract or performance monitoring;

(b) Information on these contracts will be reported to the First
Assistant Attorney General at least quarterly. The First Assistant At-
torney General will be notified immediately of any serious issue or risk
that is identified with respect to such a contract.

(c) This subchapter does not apply to a memorandum of un-
derstanding, interagency contract, interlocal agreement, or contract for
which there is not a cost.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 20, 2016.
TRD-201601882

Amanda Crawford

General Counsel

Office of the Attorney General

Effective date: May 10, 2016

Proposal publication date: February 12, 2016

For further information, please call: (512) 936-7940

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 354. MEDICAID HEALTH
SERVICES

SUBCHAPTER A. PURCHASED HEALTH
SERVICES

DIVISION 35. REIMBURSEMENT
ADJUSTMENTS FOR POTENTIALLY
PREVENTABLE EVENTS

1 TAC §354.1445, §354.1446

The Texas Health and Human Services Commission (HHSC)
adopts amendments to §354.1445, concerning Potentially Pre-
ventable Readmissions; and §354.1446, concerning Potentially
Preventable Complications. The amendments are adopted with
changes to the proposed text as published in the February 5,
2016, issue of the Texas Register (41 TexReg 873). The text of
the rules will be republished.

BACKGROUND AND JUSTIFICATION

Texas Government Code §536.151 and §536.152 require
HHSC to implement a reporting process and reimbursement
adjustments to hospitals based on performance of potentially
preventable readmissions (PPRs) and potentially preventable
complications (PPCs). HHSC first adopted §354.1445 and
§354.1446 to implement the statutory directive, at least with
respect to reimbursement reductions, in 2013. See 38 TexReg
2315 (2013), amended by 39 TexReg 6403 (2014).

HHSC adopts these two rules for three reasons.

First, the amendments clarify a hospital's ability to request its
underlying data used in HHSC's analysis that determines penal-
ties and incentive payments for the hospital. The amendments
specify the additional information a hospital can expect in the un-
derlying data, including readmission data on other hospitals.

Each year, hospitals are provided a confidential report based on
their performance of PPRs and PPCs. The report states that
hospitals may request the underlying data from HHSC via e-mail.

ADOPTED RULES
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In regards to PPRs, hospitals are held accountable for readmis-
sions to their own hospital and to different hospitals within the
15-day readmission window. Currently, the underlying data does
not separately identify the names of other hospitals where read-
missions occurred. In a recent survey from HHSC, hospitals in-
dicated that this information, including patient-level identifiers, is
crucial to identify opportunities to close gaps in care, assist with
care coordination, identify trends, foster collaborative efforts in
their communities, develop innovative methods for prevention,
and reduce readmission rates.

Second, the amendments identify a methodology for incentives
for HHSC-defined safety-net hospitals. The 2016-2017 General
Appropriations Act, House Bill 1, 84th Legislature, Regular Ses-
sion, 2015 (Article Il, Special Provisions Section 59(b)), directs
HHSC to provide incentive payments to safety-net hospitals in
the amount of $150,378,593 (all funds) in fiscal year 2016 and
$148,641,716 (all funds) in fiscal year 2017. It requires HHSC to
establish a program to use ten percent of these additionally ap-
propriated funds to distribute to these hospitals based on quality
metrics. Total reimbursement for each hospital must not exceed
its hospital-specific limit, but HHSC must expend ten percent of
these funds to provide additional increases to safety-net that ex-
ceed existing quality metrics, which may result in exceeding the
hospital-specific limit. To the extent possible, HHSC must en-
sure that any funds included in Medicaid managed care capi-
tation rates are distributed by the managed care organizations
(MCOs) to the hospitals.

Third, the amendments further refine the methodology, such as
clarifying definitions, the present on admission screening adjust-
ment described in §354.1446, the rounding of the actual-to-ex-
pected ratio that is used to determine the penalties and incen-
tives, and adds flexibility required for the changing needs of the
program.

COMMENTS

The 30-day comment period ended March 7, 2016. During
this period, HHSC received comments regarding the amended
rules from five commenters: Teaching Hospitals of Texas, Texas
Hospital Association, Children's Hospital Association of Texas,
Texas Association of Health Plans, and Tenet Health. A sum-
mary of comments relating to the rules and HHSC's responses
follows.

Comment: Commenters would like PPRs and PPCs to be
considered independently, so that an entity performing well in
one area/measure can be rewarded for their good work despite
lower performance in the other area. The commenters request
HHSC to de-link the incentives in §354.1445(h)(4)(C) and
§354.1446(h)(4)(C).

Response: HHSC disagrees and declines to revise the rule as
the commenters suggests. Even though the measures are sep-
arate, they relate to each other. PPRs and PPCs are both indi-
cators of quality of care because they reflect poor clinical care
or poor coordination of services during hospitalization or dur-
ing the post-discharge period. Moreover, de-linking the incen-
tives creates the possibility that, within one measurement year,
a given hospital could be penalized for one measure while simul-
taneously being rewarded for another measure. HHSC feels as
though this sends a mixed message. Additionally, coupling these
two measures creates an elite pool of hospitals, which HHSC
feels is important in an incentive program.

Comment: Commenters suggest that the threshold as proposed
of ten percent lower than the statewide average is too restrictive

in the initial year of the incentive payment funding. Commenters
point out that the incentive program is brand new to hospitals,
and thus qualification criteria for payment, especially in the early
years, should not be set at especially high levels. Thresholds for
qualification can be tightened up, if necessary, in future years.
In subsequent years, HHSC could set the threshold more re-
strictively once more data is available to both the State and the
individual hospitals, as hospitals are afforded the opportunity to
review their data in more detail with the release of the underlying
data.

Response: HHSC declines to revise the rule as the commenters
suggests. HHSC feels that the established levels for eligibility
are appropriate. In the first year of the incentive program (fiscal
year 2014 reporting period), an initial analysis indicates that over
one-third of qualified hospitals will be eligible for an incentive
payment.

Comment: A commenter suggests that, given the complexity of
the PPR and PPC programs, their early stages of design and
development, and the data reporting problems experienced by
some of the MCOs, HHSC may wish to retain some flexibility in
assigning the amount of available funds awarded for each metric
in the event no safety-net hospitals are deemed eligible in a given
year.

Response: HHSC agrees with this comment and will add lan-
guage to §354.1445(h)(2) and §354.1446(h)(2).

Comment: A commenter supports the optional present on ad-
mission penalty in §354.1446(g)(4) and delaying the implemen-
tation date. However, the commenter would like HHSC to pro-
vide technical assistance regarding present on admission and
present on admission coding.

Response: HHSC declines to revise the rule as the commenter
suggests. However, HHSC is committed to providing ongoing
technical assistance.

Comment: A commenter believes that the potential POA penal-
ties in §354.1445(f) and §354.1446(f) are disproportionately
high.

Response: HHSC disagrees and declines to revise the rule in
response to this comment. HHSC feels that the established lev-
els are appropriate.

Comment: A commenter recommends adding language to both
§354.1445 and §354.1446 requiring that HHSC share hospital
FFS rate adjustments resulting from PPRs and PPCs with the
MCOs in a timely manner. Receiving this data timely will al-
low MCOs to reflect the same payment adjustments for hospitals
whose negotiated rates are based off the FFS rate HHSC has in
effect.

Response: HHSC declines to revise the rule as the commenter
suggests; HHSC believes the rules as written and HHSC's cur-
rent practices are sufficient. Once the analysis for the PPR and
PPC hospital-based program is complete, HHSC promptly sends
the reductions list to the MCOs and the claims administrator prior
to the September 1 effective date. This is done on an annual ba-
sis and in a timely manner for rates to be negotiated. However,
if there is a reason to rerun the data, this will require a new list of
reductions to be sent to the MCOs and claims administrator in a
timely manner.

Comment: A commenter recommends that HHSC add a pro-
vision to the rule to allow a hospital to request corrections to
HHSC's data, if the hospital believes that data is incorrect. In
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the commenter's view, this would include an appeals process for
hospitals to appeal HHSC data that directly impacts the incen-
tive payment calculation. The commenter indicates that HHSC
should design appeals process to allow a final determination to
be made before the incentive payment period begins so that the
hospital receives the incentive payment.

Response: HHSC disagrees and declines to revise the rule as
the commenter suggests. Unless there is an error in the data
used for the calculations, HHSC historically has not had an ap-
peals process in place. The entire analytical dataset is used to
create a state norm, which is used to determine each hospital's
actual-to-expected ratios. HHSC is dedicated to providing tech-
nical assistance in regards to this program to receive and resolve
requests for corrections.

Comment: A commenter notes that the underlying data used
in analyzing or calculating the PPR and PPC ratios does not
contain patient level identifiers, which has made the review
of the calculations by hospitals very difficult. For this reason,
the commenter believes that the initial year of the incentive
payment should exclude §354.1445(h)(4)(B) and (C) and
§354.1446(h)(4)(B) and (C).

Response: HHSC disagrees and declines to revise the rule as
the commenter suggests. HHSC provides some patient level
identifiers in the underlying data for hospitals who request it, in-
cluding Medicaid Client Identification, Medicaid Claim Identifica-
tion, and Client Gender. However, HHSC will review the com-
ments and feedback provided by the agency's Hospital Payment
Advisory Committee on this issue and HHSC will also use the
data collected from an HHSC administered survey (2015) that
was sent to stakeholders regarding meaningful information to be
provided in the underlying data. HHSC feels that any future or
additional data elements to the underlying will be captured under
§354.1445(e)(2) and §354.1446(e)(2).

Comment: A commenter supports the proposed language that
excludes the incentive payments from the Hospital-Specific Limit
calculations. However, the commenter believes that such incen-
tive payments should also be excluded from the Low Income
Utilization Rate (LIUR) calculation as used for Medicaid Dispro-
portionate Share funding and qualification purposes. The com-
menter recommends that HHSC revise the rules to clarify the
treatment of these targeted incentive payments in the LIUR cal-
culation.

Response: HHSC agrees with this comment and will add lan-
guage to §354.1445(h)(9) and §354.1446(h)(9).

Comment: A commenter recommends HHSC provide clarifica-
tion on the rounding of the actual-to-expected ratios that are
used to determine the penalties and incentives. Currently, the
rules do not indicate that the actual-to-expected ratio is rounded
to two decimal places and should be specified in the rules.

Response: HHSC agrees and will revise the rules to include lan-
guage on rounding the actual-to-expected ratio to two decimal
places that is used to determine the penalties and incentives in
§354.1445(c) and §354.1446(c).

General Comments

Comment: A commenter cited to studies pointing to the impact
of socioeconomic factors on quality outcomes, in particular re-
lated to potentially preventable readmissions. The commenter
requests that HHSC consider other socioeconomic factors in the
calculation of potentially preventable events.

Response: HHSC declines to revise the rule as the commenter
suggests. HHSC does not believe that the studies can accu-
rately be applied to the Medicaid program. The studies that have
been submitted and reviewed have been based on the Medicare
population, but the Medicaid population is more socioeconomi-
cally homogeneous. However, HHSC will continue to examine
this issue in collaboration with the hospital associations.

Comment: A commenter suggests that HHSC seek out opportu-
nities to identify additional sources of quality measurement, and
specifically measures that focus on clinical outcome measures,
as opposed to claims-based process measures.

Response: HHSC declines to revise the rule as the commenter
suggests. PPRs and PPCs are computed from claims data, and
HHSC feels that they are appropriate clinical outcome measures.

Comment: Regarding potentially preventable readmissions, a
commenter states that the difference between a 30-day ver-
sus 15-day readmission window (Medicare versus Medicaid)
does not empirically show that the window can or should be
discounted.

Response: HHSC disagrees and declines to revise the rule in
response to this comment. HHSC feels that the shorter, 15-day
window enables the measure to be more attributable to the hos-
pital.

Comment: A commenter would like to better understand the tim-
ing of when the data validation can occur, to ensure that the cal-
culation of penalties and incentives is not based on bad data.

Response: HHSC does not understand this to be a comment on
the rule language. During each fiscal year, HHSC and the Med-
icaid claims administrator employ an editing process to help en-
sure adequate MCO encounter and fee-for-service (FFS) claims
data integrity. Additionally, the Medicaid External Quality Review
Organization reviews the Medicaid data as it is transmitted to it
as well. The data quality issue that was discovered last year
pertained to present on admission data for one MCO. The rea-
son that this data issue was not caught through these routine
processes is that each POA data element from the MCO was
technically a correct value, and so these passed through the edit
process. Only in review of the aggregate was this issue identi-
fied. HHSC has since implemented improved controls to monitor
this.

STATUTORY AUTHORITY

The amendments are adopted under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; Texas Human Resources Code
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical
assistance (Medicaid) program in Texas; and Texas Government
Code §531.021(b), which provides HHSC with the authority to
propose and adopt rules governing the determination of Med-
icaid reimbursements. The amended rules are adopted specif-
ically under Texas Government Code §536.151 and §536.152,
which require HHSC to adopt rules for identifying potentially pre-
ventable readmissions (PPRs) and potentially preventable com-
plications (PPCs); to establish a program for providing reports
to hospitals on PPR and PPC performance; and to adjust reim-
bursements based on a hospital's PPR and PPC performance.

§$354.1445.  Potentially Preventable Readmissions.

(a) Introduction. The Health and Human Services Commis-
sion (HHSC) may reward or penalize a hospital under this section based
on the hospital's performance with respect to exceeding or failing to
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meet outcome and process measures relative to all Texas Medicaid and
CHIP hospitals regarding the rates of potentially preventable events.

(b) Definitions.

(1) Actual-to-Expected Ratio--A ratio that measures the
impact of potentially preventable readmissions (PPRs) by deriving an
actual hospital rate compared to an expected hospital rate based on
a methodology defined by HHSC. HHSC may use cost of PPR as a
factor in weighting PPRs and in calculating PPR Actual-to-Expected
Ratio.

(2) Adjustment time period--The state fiscal year (Septem-
ber through August) that a hospital's claims are adjusted in accordance
with subsection (f) of this section. Adjustments will be done on an an-
nual basis.

(3) All Patient Refined Diagnosis Related Group (APR
DRG)--A diagnosis and procedure code classification system for
inpatient services.

(4) Candidate admission--An admission that is at risk of a
PPR.

(5) Case-mix--A measure of the clinical characteristics of
patients treated during the reporting time period and measured using
APR DRG or its replacement classification system, severity of illness,
patient age, and the presence of a major mental health or substance
abuse comorbidity.

(6) Claims during the reporting time period--Includes
Medicaid traditional fee-for-service (FFS), Children's Health Insur-
ance Program or CHIP, and managed care inpatient hospital claims
filed for reimbursement by a hospital that:

(A) had adate of admission occurring within the report-
ing period;

(B) were adjudicated and approved for payment during
the reporting period and the six-month grace period that immediately
followed, except for claims that had zero inpatient days;

(C) were not claims for patients who are covered by
Medicare;

(D) were not claims for individuals classified as undoc-
umented immigrants; and

(E) were not subject to other exclusions as determined
by HHSC.

(7) Children's Health Insurance Program or CHIP or
Program--The Texas State Children's Health Insurance Program estab-
lished under Title XXI of the federal Social Security Act (42 U.S.C.
Chapter 7, Title XXI) and Chapters 62 and 63 of the Texas Health and
Safety Code.

(8) Clinically related--A requirement that the underlying
reason for readmission be plausibly related to the care rendered dur-
ing or immediately following the initial admission. A clinically related
readmission occurs within a specified readmission time interval result-
ing from the process of care and treatment during the initial admis-
sion or from a lack of post admission follow-up, but not from unrelated
events occurring after the initial admission.

(9) HHSC--The Health and Human Services Commission
or its designee.

(10) Hospital--A public or private institution licensed un-
der Chapter 241 or Chapter 577, Texas Health and Safety Code, includ-
ing a general or special hospital as defined by §241.003, Texas Health
and Safety Code.

(11) Initial admission--A candidate admission followed by
one or more readmissions that are clinically related.

(12) Managed care organization (MCO)--A provider or or-
ganization under contract with HHSC to provide services to Medicaid
or CHIP recipients using a health care delivery system or dental ser-
vices delivery system in which provider or organization coordinates
the patient's overall care.

(13) Medicaid program--The medical assistance program
established under Chapter 32, Texas Human Resources Code.

(14) Potentially preventable event (PPE)--A potentially
preventable admission, a potentially preventable ancillary service,
a potentially preventable complication, a potentially preventable
emergency room visit, a potentially preventable readmission, or a com-
bination of these events, which are more fully defined in §354.1070
of this title.

(15) Potentially preventable readmission (PPR)--A return
hospitalization of a person within a period specified by HHSC that may
have resulted from deficiencies in the care or treatment provided to the
person during a previous hospital stay or from deficiencies in post-hos-
pital discharge follow-up. The term does not include a hospital read-
mission necessitated by the occurrence of unrelated events after the
discharge. The term includes the readmission of a person to a hospital
for:

(A) the same condition or procedure for which the per-
son was previously admitted;

(B) an infection or other complication resulting from
care previously provided;

(C) a condition or procedure that indicates that a sur-
gical intervention performed during a previous admission was unsuc-
cessful in achieving the anticipated outcome; or

(D) another condition or procedure of a similar nature,
as determined by HHSC.

(16) Readmission chain--A sequence of PPRs that are all
clinically related to the Initial Admission. A readmission chain may
contain an Initial Admission and only one PPR, or may contain multiple
PPRs following the Initial Admission.

(17) Reporting time period--The period of time that in-
cludes hospital claims that are assessed for PPRs. This may be a state
fiscal year (September through August) or other specified time frame
as determined by HHSC. PPR Reports will consist of statewide and
hospital-specific reports and will be done at least on an annual basis,
using the most complete data period available to HHSC.

(18) Safety-net hospital--As defined in §355.8052 of this
title (relating to Inpatient Hospital Reimbursement).

(c) Calculating a PPR rate. Using claims during the reporting
time period and HHSC-designated software and methodology, HHSC
calculates an actual PPR rate and an expected PPR rate for each hos-
pital in the analysis. The methodology for inclusion of hospitals in the
analysis will be described in the statewide and hospital-specific reports.
The actual-to-expected ratio is rounded to two decimal places and used
to determine reimbursement adjustments described in subsection (f) of
this section.

(1) The actual PPR rate is the number of readmission
chains divided by the number of candidate admissions.

(2) The expected PPR rate is the expected number of read-
mission chains divided by the number of candidate admissions. The
expected number of readmission chains is based on the hospital's case-
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mix relative to the case-mix of all hospitals included in the analysis
during the reporting period.

(3) HHSC may weight PPRs based on expected resource
use.

(d) Comparing the PPR performance of all hospitals included
in analysis. Using the rates determined in subsection (c) of this section,
HHSC calculates a ratio of actual-to-expected PPR rates.

(e) Reporting results of PPR rate calculations. HHSC provides
a confidential report to each hospital included in the analysis regarding
the hospital's performance with respect to potentially preventable read-
missions, including the PPR rates calculated as described in subsection
(c) of this section and the hospital's actual-to-expected ratio calculated
as described in subsection (d) of this section.

(1) A hospital may request the underlying data used in the
analysis to generate the report via an email request to the HHSC email
address found on the report.

(2) The underlying data contains patient-level identifiers,
information on all hospitals where the readmissions occurred, and other
information deemed relevant by HHSC.

(f) Hospitals subject to reimbursement adjustment and amount
of adjustment.

(1) A hospital with an actual-to-expected PPR ratio equal
to or greater than 1.10 and equal to or less than 1.25 is subject to a
reimbursement adjustment of -1%;

(2) A hospital with an actual-to-expected PPR ratio greater
than 1.25 is subject to a reimbursement adjustment of -2%.

(g) Claims subject to reimbursement adjustment.

(1) The reimbursement adjustments described in subsec-
tion (f) of this section will apply to all Medicaid fee-for-service claims,
based on patient discharge date, for the adjustment time period after the
confidential report on which the reimbursement adjustments are based
is made available to hospitals.

(2) The reimbursement adjustments for a hospital will
cease in the adjustment time period that is after the hospital receives a
confidential report indicating an actual-to-expected ratio of less than
1.10.

(3) On an annual basis and based on review of the data
quality and accuracy, HHSC may determine if reimbursement adjust-
ments are appropriate.

(h) Targeted incentive payments for safety-net hospitals.

(1) HHSC determines annually whether a safety-net hos-
pital may receive an incentive payment for performance on PPR inci-
dence.

(2) The appropriated funds for the targeted incentive pay-
ments are split in half, 50 percent for PPRs and 50 percent for poten-
tially preventable complications. HHSC may change the allocated per-
centages based on review of data and the changing needs of the pro-
gram.

(3) The dataset used in the incentive analysis is the same as
the dataset used in the PPR reimbursement adjustments.

(4) Hospitals that are eligible for a targeted incentive pay-
ment must meet the following requirements:

(A) Dbe a safety-net hospital;

(B) have an actual-to-expected ratio of at least 10 per-
cent lower than the statewide average (actual-to-expected ratio is less
than or equal to 0.90);

(C) have not received a penalty for either PPRs or po-
tentially preventable complications; and

(D) are not low-volume, as defined by HHSC.
(5) Calculation of targeted incentive payments.

(A) Calculate base allocation. Each eligible hospital is
awarded a base allocation not to exceed $100,000.

(B) Calculate variable allocation. Each eligible hospital
is awarded a variable allocation, which is calculated from remaining
funds after distribution of base allocations to all eligible hospitals. The
variable allocation has the following components:

(i) Hospital size score. Each eligible hospital's size
divided by the average size of the whole group of hospitals within each
incentive pool. Size is calculated based on total inpatient facility claims
paid to each eligible hospital. Each eligible hospital's size calculation
is capped at 2.00.

(i) Hospital Performance score. Each eligible hos-
pital's performance divided by the average performance of the whole
group of hospitals within each incentive pool. Performance is calcu-
lated by actual to expected ratio.

(iii) Composite score. Each eligible hospital re-
ceives a composite score, which is the hospital's size score multiplied
by the hospital's performance score.

(iv) Each hospital's composite score divided by the
sum of all eligible hospitals' composite scores is multiplied by the re-
maining incentive funds, after distribution of base allocations.

(C) Calculate final allocation: The final allocation to
each eligible hospital is equal to the eligible hospital's base allocation
plus the eligible hospital's variable allocation.

(6) Each eligible hospital's PPR incentive payment will be
divided between FFS and MCO reimbursements based on the percent-
age of its total paid FFS and MCO Medicaid inpatient hospital reim-
bursements for the reporting time period accruing from FFS.

(7) PPR incentive payments may be made as lump sum
payments or tied to particular claims or recipients, at HHSC's discre-
tion.

(8) HHSC will post the methodology for calculating and
distributing incentives on its public website.

(9) Targeted incentive payments for safety-net hospitals are
not included in the calculation of a hospital's hospital-specific limit or
low income utilization rate.

$354.1446. Potentially Preventable Complications.

(a) Introduction. The Health and Human Services Commis-
sion (HHSC) may reward or penalize a hospital under this section based
on the hospital's performance with respect to exceeding or failing to
achieve outcome and process measures relative to all Texas Medicaid
and CHIP hospitals that address the rates of potentially preventable
events.

(b) Definitions.

(1) Actual to Expected Ratio--The ratio of actual poten-
tially preventable complications (PPCs) within an inpatient stay com-
pared with expected PPCs within an inpatient stay, where the expected
number depends on the all patient refined diagnosis related group at
the time of admission (APR DRG or its replacement classification sys-
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tem) is adjusted for the patient's severity of illness. HHSC, at its dis-
cretion, determines the relative weights of PPCs when calculating the
actual to expected ratio. Expected PPC results calculation is based
on the statewide norms and is calculated from Medicaid traditional
fee-for-service (FFS), Children's Health Insurance Program or CHIP,
and, if available, managed care data.

(2) Adjustment time period--The state fiscal year (Septem-
ber through August) that a hospital's claims are adjusted in accordance
with subsection (f) or (g)(5) of this section. Adjustments will be done
on an annual basis.

(3) All Patient Refined Diagnosis Related Group (APR
DRG)--A diagnosis and procedure code classification system for
inpatient services.

(4) Case-mix--A measure of the clinical characteristics of
patients treated during the reporting time period based on diagnosis
and severity of illness. "Higher" case-mix refers to sicker patients who
require more hospital resources.

(5) Children's Health Insurance Program or CHIP or
Program--The Texas State Children's Health Insurance Program estab-
lished under Title XXI of the federal Social Security Act (42 U.S.C.
Chapter 7, Title XXI) and Chapters 62 and 63 of the Texas Health and
Safety Code.

(6) Inpatient claims during the reporting time period--In-
cludes Medicaid traditional FFS, CHIP, and, if available, managed care
data for inpatient hospital claims filed for reimbursement by a hospital
that:

(A) had adate of admission occurring within the report-
ing time period,;

(B) were adjudicated and approved for payment during
the reporting time period and the six-month grace period that immedi-
ately followed, except for such claims that had zero inpatient days;

(C) were not inpatient stays for patients who are cov-
ered by Medicare;

(D) were not claims for patients diagnosed with major
metastatic cancer, organ transplants, human immunodeficiency virus
(HIV), or major trauma; and

(E) were not subject to other exclusions as determined
by HHSC.

(7) HHSC--The Health and Human Services Commission
or its designee.

(8) Hospital--A public or private institution licensed under
Chapter 241 or Chapter 577, Texas Health and Safety Code, including
a general or special hospital as defined by §241.003, Texas Health and
Safety Code.

(9) Managed care organization (MCO)--Managed care is
a health care delivery system or dental services delivery system in
which the overall care of a patient is coordinated by or through a single
provider or organization. MCO refers to such a provider or organiza-
tion under contract with HHSC to provide services to Medicaid recip-
ients.

(10) Medicaid program--The medical assistance program
established under Chapter 32, Texas Human Resources Code.

(11) Norm--The Texas statewide average or the standard
by which hospital PPC performance is compared.

(12) Potentially preventable complication (PPC)--A harm-
ful event or negative outcome with respect to a person, including an
infection or surgical complication, that:

(A) occurs after the person's admission to an inpatient
acute care hospital; and

(B) may have resulted from the care, lack of care, or
treatment provided during the hospital stay rather than from a natural
progression of an underlying disease.

(13) Potentially preventable event (PPE)--A potentially
preventable admission, a potentially preventable ancillary service,
a potentially preventable complication, a potentially preventable
emergency room visit, a potentially preventable readmission, or a com-
bination of those events, which are more fully defined in §354.1070
of this title.

(14) Present on Admission (POA) Indicators--A coding
system that requires hospitals to accurately submit principal and
secondary diagnoses that are present at the time of admission. POA
codes are essential for the accurate calculation of PPC rates and consist
of the current coding set approved by CMS.

(15) Reporting time period--The period of time that in-
cludes hospital claims that are assessed for PPCs. This may be a state
fiscal year (September through August) or other specified time frame
as determined by HHSC. PPC Reports will consist of statewide and
hospital-specific reports and will be done at least on an annual basis,
using the most complete data period available to HHSC.

(16) Safety-net hospital--As defined in §355.8052 of this
title (relating to Inpatient Hospital Reimbursement).

(c) Calculating a PPC rate. Using inpatient claims during the
reporting time period and HHSC-designated software and methodol-
ogy, HHSC calculates an actual PPC rate and an expected PPC rate
for each hospital included in the analysis. The methodology for inclu-
sion of hospitals in the analysis will be described in the statewide and
hospital-specific reports. HHSC will determine at its discretion the rel-
ative weights of PPCs when calculating the actual to expected ratio.
The actual-to-expected ratio is rounded to two decimal places and used
to determine reimbursement adjustments described in subsection (f) of
this section.

(d) Comparing the PPC performance of all hospitals included
in the analysis. Using the rates determined in subsection (c¢) of this
section, HHSC calculates a ratio of actual-to-expected PPC rates.

(e) Reporting results of PPC rate calculations. HHSC provides
a confidential report to each hospital included in the analysis regard-
ing the hospital's performance with respect to potentially preventable
complications, including the PPC rates calculated as described in sub-
section (c) of this section and the hospital's actual-to-expected ratio
calculated as described in subsection (d) of this section.

(1) A hospital may request the underlying data used in the
analysis to generate the report via an email request to the HHSC email
address found on the report.

(2) The underlying data contains patient-level identifiers
and other information deemed relevant by HHSC.

(f) Hospitals subject to reimbursement adjustment and amount
of adjustment.

(1) A hospital with an actual-to-expected PPC ratio equal
to or greater than 1.10 and equal to or less than 1.25 is subject to a
reimbursement adjustment of -2%;
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(2) A hospital with an actual-to-expected PPC ratio greater
than 1.25 is subject to a reimbursement adjustment of -2.5%.

(g) Claims subject to reimbursement adjustment.

(1) The reimbursement adjustments described in subsec-
tion (f) of this section apply to all Medicaid fee-for-service claims be-
ginning November 1, 2013 and after.

(2) The reimbursement adjustments will occur after the
confidential report on which the reimbursement adjustments are based
is made available to hospitals.

(3) The reimbursement adjustments for a hospital will
cease in the adjustment time period that is after the hospital receives a
confidential report indicating an actual-to-expected ratio of less than
1.10.

(4) On an annual basis and based on review of the data
quality and accuracy, HHSC may determine if reimbursement adjust-
ments are appropriate.

(5) Based on HHSC-approved POA data screening crite-
ria, HHSC may implement automatic payment reductions to hospitals
who fail POA screening. The POA screening criteria and methodol-
ogy will be described in the statewide and hospital specific reports. At
its discretion, HHSC applies the following adjustments based on POA
screening criteria:

(A) Failure to meet POA screening criteria, first report-
ing period violation: 2% reduction applied to all Medicaid fee-for-ser-
vice claims in the corresponding adjustment period.

(B) Failure to meet POA screening criteria, two or more
violations in a row: 2.5% applied all Medicaid fee-for-service claims
in the corresponding adjustment period.

(C) If a hospital passes POA screening criteria during
a reporting time period, any future violations of the POA screening
criteria will be considered a first violation.

(6) The reimbursement adjustments based on POA screen-
ing criteria will cease when the hospital passes HHSC-approved POA
screening criteria for an entire reporting time period, at which the hos-
pital will be subject to reimbursement adjustments, if applicable, based
on criteria outlined in subsection (f) of this section.

(7) Hospitals that receive a reimbursement adjustment
based on POA screening criteria outlined in paragraph (5) of this sub-
section will not concurrently receive reductions outlined in subsection
(f) of this section.

(h) Targeted incentive payments for safety-net hospitals.

(1) HHSC determines annually whether a safety-net hos-
pital may receive an incentive payment for performance on PPC inci-
dence.

(2) The appropriated funds for the targeted incentive pay-
ments are split in half, 50 percent for PPCs and 50 percent for poten-
tially preventable readmissions. HHSC may change the allocated per-
centages based on review of data and the changing needs of the pro-
gram.

(3) The dataset used in the incentive analysis is the same as
the dataset used in the PPC reimbursement adjustments.

(4) Hospitals that are eligible for a targeted incentive pay-
ment must meet the following requirements:

(A) be a safety-net hospital;

(B) have an actual-to-expected ratio of at least 10 per-
cent lower than the statewide average (actual-to-expected ratio is less
than or equal to 0.90);

(C) have not received a penalty for either PPCs or po-
tentially preventable readmissions; and

(D) are not low-volume, as defined by HHSC.
(5) Calculation of targeted incentive payments.

(A) Calculate base allocation. Each eligible hospital is
awarded a base allocation not to exceed $100,000.

(B) Calculate variable allocation. Each eligible hospital
is awarded a variable allocation, which is calculated from remaining
funds after distribution of base allocations to all eligible hospitals. The
variable allocation has the following components:

(i) Hospital size score. Each eligible hospital's size
divided by the average size of the whole group of hospitals within each
incentive pool. Size is calculated based on total inpatient facility claims
paid to each eligible hospital. Each eligible hospital's size calculation
is capped at 2.00.

(i) Hospital Performance score. Each eligible hos-
pital's performance divided by the average performance of the whole
group of hospitals within each incentive pool. Performance is calcu-
lated by actual to expected ratio.

(iii) Composite score. Each eligible hospital re-
ceives a composite score, which is the hospital's size score multiplied
by the hospital's performance score.

(iv) Each hospital's composite score divided by the
sum of all eligible hospitals' composite scores is multiplied by the re-
maining incentive funds, after distribution of base allocations.

(C) Calculate final allocation. The final allocation to
each eligible hospital is equal to the eligible hospital's base allocation
plus the eligible hospital's variable allocation.

(6) Each eligible hospital's PPC incentive payment will be
divided between FFS and MCO reimbursements based on the percent-
age of its total paid FFS and MCO Medicaid inpatient hospital reim-
bursements for the reporting time period accruing from FFS.

(7) PPC incentive payments may be made as lump sum
payments or tied to particular claims or recipients at HHSC's discre-
tion.

(8) HHSC will post the methodology for calculating and
distributing incentives on its public website.

(9) Targeted incentive payments for safety-net hospitals are
not included in the calculation of a hospital's hospital-specific limit or
low income utilization rate.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601935

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: May 15, 2016

Proposal publication date: February 5, 2016

For further information, please call: (512) 424-6900
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SUBCHAPTER F. PHARMACY SERVICES

The Texas Health and Human Services Commission (HHSC)
adopts amendments to §354.1835, concerning Prescriber
Identification Numbers; §354.1851, concerning Substitution of
One Drug for Another in a Prescription; §354.1863, concerning
Prescription Requirements; §354.1901, concerning Pharmacy
Claims; §354.1921, concerning Addition of Drugs to the Texas
Drug Code Index; §354.1923, concerning Review and Eval-
uation; and §354.1927, concerning Retention and Deletion
of Drugs. HHSC also adopts new §354.1868, concerning
Exceptions in Disasters. The amendments and new rules are
adopted without changes to the proposed text as published in
the October 30, 2015, issue of the Texas Register (40 TexReg
7505). The text of the rules will not be republished.

BACKGROUND AND JUSTIFICATION

The new rule and adopted amendments align the rules with state
and federal laws. Texas Health and Safety Code §483.047(b-1),
as adopted by Senate Bill (S.B.) 460, 84th Legislature, Regular
Session, 2015, allows pharmacists to fill a 30-day refill of medi-
cations in certain disaster situations. The new rule and amend-
ments likewise allow pharmacists to fill a 30-day refill in the event
of certain disasters and provide for reimbursement. Additionally,
the adopted amendments replace the estimated acquisition cost
(EAC) with the acquisition cost, which includes the National Av-
erage Drug Acquisition Cost (NADAC). This complies with the
final rule-with-comment-period that amends 42 CFR Part 447,
as published in the Federal Register February 1, 2016, effec-
tive April 1, 2017. The adopted rule changes related to acquisi-
tion cost affect only claims processed through the HHSC Vendor
Drug Program (VDP), which includes fee-for-service (FFS) Med-
icaid and the Kidney Health Care, Children with Special Health
Care Needs, and Texas Women's Health programs. Claims pro-
cessed through managed care are not impacted by the changes
to acquisition cost.

Concurrently, HHSC is adopting amendments to 1 TAC
§8§355.8541, 355.8546, 355.8547, 355.8548, and 355.8551;
and repealing and replacing §355.8545. The adopted rules
appear in this issue of the Texas Register.

COMMENTS

The 30-day comment period ended November 30, 2015. HHSC
received multiple comments regarding the proposed rules from
the pharmaceutical industry, the National Association of Chain
Drug Stores, the Texas Pharmacy Business Council, the Na-
tional Community Pharmacists Association, Texas TrueCare, Al-
liance of Independent Pharmacists of Texas, representatives of
individual pharmacies and some individual chain drug stores.
A summary of comments relating to the rules and HHSC's re-
sponses follows.

Comment: Several commenters stated that they support the rule
amendments (§354.1868) to allow pharmacists to refill medica-
tions without prescriber authorization in specific emergency sit-
uations, as required by S.B. 460.

Response: HHSC appreciates the comment.

Comment: Multiple commenters stated that the long term care
pharmacy acquisition cost (LTCPAC) and specialty pharmacy
acquisition cost (SPAC), as defined in §354.1921 and the corre-
sponding reimbursement rule, as amended, §355.8541) would
unfairly provide reimbursement to long term care and specialty

pharmacies that is different than reimbursement to retail pharma-
cies. Commenters also stated that the reimbursement provided
to long term care pharmacies and specialty pharmacies would
be too low to maintain current business practices.

Response: HHSC disagrees and declines to revise the rule in
response to these comments. In 2014, HHSC contracted with
Myers and Stauffer to conduct studies to identify the acquisition
cost being paid by Texas pharmacies to procure drug products,
determine how much it costs them to dispense medications per
prescription, and evaluate the impact of the potential adoption
of the new federal upper limit prices. Myers and Stauffer rec-
ommended the adoption of a reimbursement methodology using
the National Average Drug Acquisition Cost (NADAC) for drug
ingredient reimbursement. For drugs without a NADAC rate, the
use of wholesale acquisition cost (WAC) minus a percentage for
brand and generic drugs was recommended. Myers and Stauf-
fer's Cost of Dispensing study supports use of a differentiated
NADAC price, and the rules are consistent with the Myers and
Stauffer study.

Comment: Multiple commenters strongly support the proposed
rule change to remove the requirement for drug manufacturers
to send monthly drug price updates to HHSC.

Response: HHSC appreciates the comment and will no longer
require reporting of monthly drug price updates as described by
the commenters (see §354.1921 as adopted).

Comment: Multiple commenters asked HHSC to extend the
amount of time drug manufacturers will have to submit drug
price changes upon request from 10 days to 30 days in order
to give manufacturers time to calculate, compile, and audit the
data (§354.1921(c)(2)).

Response: HHSC declines to revise the rule in response to
this comment. HHSC's current process requires manufacturers
to submit price updates upon request within ten days; the rule
merely codifies this timeframe. Further, manufacturers will no
longer be required to submit monthly price updates to HHSC
and will instead be required to submit updates only if requested
by HHSC.

Comment: Several commenters expressed concerns about
having to report pricing using SPAC and LTCPAC, as defined
in §354.1921 and the corresponding reimbursement rule, as
amended (§355.8541).

Response: HHSC will not require pricing information on our Cer-
tification of Information SPAC. We will continue to require pricing
for drugs delivered to LTC pharmacies. Manufacturers will be re-
quired to provide prices for the price points on the Certificate of
Information, which include Average Wholesale Price, Average
Manufacturer Price, Price to Wholesaler/Distributor, Direct Price
to Pharmacy, and Direct Price to Long Term Care Pharmacy.

Comment: One commenter asked if HHSC's price update re-
quests (§354.1921(b) and (c)) would apply to all price changes
occurring after the initial submission of prices, or if HHSC will re-
quest price updates only for specific products.

Response: HHSC does not understand this comment to suggest
a revision to the rules. HHSC anticipates that the majority of
price update requests will apply only to specific products.

DIVISION 2. ADMINISTRATION
1 TAC §354.1835
STATUTORY AUTHORITY
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The amendment is adopted under Texas Government Code
§531.033, and §531.021, which authorize HHSC to administer
the Medicaid program in Texas and to propose and adopt
rules governing the determination of Medicaid reimbursements;
Texas Human Resources Code §32.021 and §32.024, which
authorize HHSC to administer the Medicaid program in Texas
and the Texas Women's Health Program; Texas Health and
Safety Code §35.009 and §42.003, which authorize HHSC to
enact rules regarding the Children with Special Health Care
Needs and Kidney Health Care programs.

The amendment affects Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601939

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: May 15, 2016

Proposal publication date: October 30, 2015

For further information, please call: (512) 424-6900

. . .
DIVISION 3. MEDICATIONS
1 TAC §354.1851
STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.033, and §531.021, which authorize HHSC to administer
the Medicaid program in Texas and to propose and adopt
rules governing the determination of Medicaid reimbursements;
Texas Human Resources Code §32.021 and §32.024, which
authorize HHSC to administer the Medicaid program in Texas
and the Texas Women's Health Program; Texas Health and
Safety Code §35.009 and §42.003, which authorize HHSC to
enact rules regarding the Children with Special Health Care
Needs and Kidney Health Care programs.

The amendment affects Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.
TRD-201601940

Karen Ray

Chief Counsel

Texas Health and Human Services Commission

Effective date: May 15, 2016

Proposal publication date: October 30, 2015

For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 4. LIMITATIONS
1 TAC §354.1863, §354.1868

STATUTORY AUTHORITY

The amendment and new rule are adopted under Texas Govern-
ment Code §531.033, and §531.021, which authorize HHSC to
administer the Medicaid program in Texas and to propose and
adopt rules governing the determination of Medicaid reimburse-
ments; Texas Human Resources Code §32.021 and §32.024,
which authorize HHSC to administer the Medicaid program in
Texas and the Texas Women's Health Program; Texas Health
and Safety Code §35.009 and §42.003, which authorize HHSC
to enact rules regarding the Children with Special Health Care
Needs and Kidney Health Care programs.

The amendment and new rule affect Texas Government Code
Chapter 531 and Texas Human Resources Code Chapter 32.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601941

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: May 15, 2016

Proposal publication date: October 30, 2015

For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 6.  PHARMACY CLAIMS
1 TAC §354.1901
STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.033, and §531.021, which authorize HHSC to administer
the Medicaid program in Texas and to propose and adopt
rules governing the determination of Medicaid reimbursements;
Texas Human Resources Code §32.021 and §32.024, which
authorize HHSC to administer the Medicaid program in Texas
and the Texas Women's Health Program; Texas Health and
Safety Code §35.009 and §42.003, which authorize HHSC to
enact rules regarding the Children with Special Health Care
Needs and Kidney Health Care programs.

The amendment affects Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601942

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: May 15, 2016

Proposal publication date: October 30, 2015

For further information, please call: (512) 424-6900

¢ ¢ ¢

ADOPTED RULES
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DIVISION 7. TEXAS DRUG CODE
INDEX--ADDITIONS, RETENTIONS, AND
DELETIONS

1 TAC §§354.1921, 354.1923, 354.1927

STATUTORY AUTHORITY

The amendments are adopted under Texas Government Code
§531.033, and §531.021, which authorize HHSC to administer
the Medicaid program in Texas and to propose and adopt rules
governing the determination of Medicaid reimbursements; Texas
Human Resources Code §32.021 and §32.024, which autho-
rize HHSC to administer the Medicaid program in Texas and the
Texas Women's Health Program; Texas Health and Safety Code
§35.009 and §42.003, which authorize HHSC to enact rules re-
garding the Children with Special Health Care Needs and Kidney
Health Care programs.

The amendments affect Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601943

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: May 15, 2016

Proposal publication date: October 30, 2015

For further information, please call: (512) 424-6900

¢ ¢ ¢

CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER J. PURCHASED HEALTH
SERVICES

DIVISION 28. PHARMACY SERVICES:
REIMBURSEMENT

The Texas Health and Human Services Commission (HHSC)
adopts amendments to §355.8541, concerning Legend and
Nonlegend Medications; §355.8546, concerning Brand-Name
Drugs; §355.8547, concerning Reimbursement for Compound
Prescriptions; §355.8548, concerning 340B Covered Entities;
and §355.8551, concerning Dispensing Fee. HHSC also re-
peals §355.8545, concerning Texas Maximum Allowable Cost.
The amendments and repeal are adopted without changes to
the text as published in the October 30, 2015, issue of the Texas
Register (40 TexReg 7512). The text of the rules will not be
republished. Section 355.8551 changes the section title name
from "Dispensing Fee" to "Professional Dispensing Fee."

Concurrently, HHSC is adopting amendments to 1 TAC
§§354.1851, 354.1901, 354.1921, 354.1923, and 354.1927
(relating to Pharmacy Services). The adopted rules appear in
this issue of the Texas Register.

BACKGROUND AND JUSTIFICATION

In a final Medicaid Pharmacy Outpatient Rule adopted by the
Centers for Medicare & Medicaid Services (CMS) to amend 42

CFR part 447, subpart |, effective April 1, 2016, CMS replaced
the estimated acquisition cost with actual acquisition cost as the
basis for state Medicaid pharmacy ingredient cost reimburse-
ment. See 42 CFR §8§447.502, 447.512, 447.518; 81 Fed. Reg.
5170 (Feb. 1, 2016). In 2014, in response to the proposed
version of the Medicaid Pharmacy Outpatient Rule, HHSC con-
tracted with Myers and Stauffer, certified public accountants, to
conduct studies to identify the acquisition cost Texas pharma-
cies were paying to procure drug products, determine how much
it costs the pharmacies to dispense medications per prescrip-
tion, and evaluate the impact of the potential adoption of the
proposed federal upper limit prices. In its Cost of Dispensing
study (Texas COD Study), Myers and Stauffer recommended
that HHSC adopt a reimbursement methodology using the Na-
tional Average Drug Acquisition Cost (NADAC) for drug ingre-
dient reimbursement. For drugs without a NADAC rate, Myers
and Stauffer recommended that HHSC use wholesale acquisi-
tion cost (WAC) minus a percentage for brand and generic drugs.
Based on Myers and Stauffer's reports, HHSC is adopting two
new acquisition costs that are based on NADAC, long term care
pharmacy acquisition cost and specialty pharmacy acquisition
cost, to reimburse drug claims submitted by long term care phar-
macies and specialty drug pharmacies.

In addition, CMS, in its final rule, stated that moving from an
estimated pricing methodology to one that is actual acquisition
cost-based will impact the balance of overall pharmacy reim-
bursement, thereby requiring states to concurrently re-evaluate
the dispensing fee. See 42 CFR §447.518(d); 81 Fed. Reg.
5175. HHSC's Vendor Drug Program (VDP) did re-evaluate, in
accordance with the federal rule as adopted, and intends to in-
crease the dispensing fee amount on the effective date of these
amendments, based on Myers and Stauffer's cost of dispens-
ing study. These adjustments will help offset the impact of the
proposed ingredient drug pricing changes and are included in
the amendments' fiscal impact as published in the October 30,
2015, issue of the Texas Register (40 TexReg 7514).

The amendments as adopted implement the Myers and Stauf-
fer recommendations, in addition to updating outdated language
and repealing language that no longer applies to the program.

The 2016-17 General Appropriations Act (House Bill 1, 84th Leg-
islature, Regular Session, 2015, Article Il, HHSC, Rider 50) re-
quires HHSC to achieve cost savings through initiatives such as
increasing efficiencies in VDP. The amendments are expected
to achieve cost savings, in accordance with this direction.

COMMENTS

The 30-day comment period ended November 30, 2015. During
this period, HHSC received multiple comments regarding the
amended rules from the pharmaceutical industry, the National
Association of Chain Drug Stores, the State Patient Access
Coalition, the Texas Independent Pharmacies Association, the
Independent Pharmacy Cooperative, Texas Pharmacy Busi-
ness Council, Texas TrueCare, the Alliance of Independent
Pharmacists of Texas, the National Community Pharmacists
Association, independent pharmacy representatives, and some
individual chain drug stores. A summary of comments relating
to the rules and HHSC's responses follows.

Comment: Multiple commenters stated that the long term care
pharmacy acquisition cost (LTCPAC) and specialty pharmacy
acquisition cost (SPAC) (see §355.8541(b) and the correspond-
ing definition at §354.1921, as amended) would unfairly provide
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reimbursement to long term care and specialty pharmacies that
is different than reimbursement to retail pharmacies.

Response: HHSC declines to revise the rules in response to
these comments. The Texas COD study supports use of a dif-
ferentiated NADAC price. Myers and Stauffer recommended
the adoption of a reimbursement methodology using the Na-
tional Average Drug Acquisition Cost (NADAC) for drug ingredi-
ent reimbursement. For drugs without a NADAC rate, the use of
wholesale acquisition cost (WAC) minus a percentage for brand
and generic drugs was recommended.

Comment: Commenters also stated that the reimbursement us-
ing NADAC (see §355.8541(b)(3)) provided to long term care
pharmacies and specialty pharmacies would be too low to main-
tain current business practices.

Response: HHSC declines to revise the rules in response to
the comments. The Texas COD study supported NADAC for all
VDP-reimbursed pharmacy types. Further, HHSC applies this
methodology only to claims submitted for services and products
provided to clients in fee-for-service, which accounts for a frac-
tion of the overall Medicaid population.

Comment: Several commenters support the implementation of
an acquisition cost-based methodology such as NADAC (see
§355.8541(b)(3)).

Response: HHSC appreciates the comment.

Comment: Several commenters support the variable dispensing
fee because it more accurately reflects the volatility of high-cost
prescription drugs prices and inflation. They stated that adopt-
ing a fixed, non-variable dispensing fee could provide an incen-
tive for pharmacies to not maintain inventory of rarely dispensed,
high cost drugs, which could limit access to needed pharmaceu-
ticals in certain parts of the state.

Response: HHSC appreciates the comment.

Comment: One commenter stated that NADAC should be incor-
porated into managed care reimbursement.

Response: HHSC declines to revise the rules in response to this
comment. Managed care pharmacy reimbursement is outside
the scope of these rules.

Comment: One commenter stated that HHSC should create
a unique Medicaid reimbursement for blood clotting factor that
takes into account the extensive efforts required to provide
blood clotting factor to Medicaid recipients.

Response: HHSC declines to revise the rules in response to
the comment. 42 CFR §447.502 states that the "dispensing
fee includes only pharmacy costs associated with ensuring that
possession of the appropriate covered outpatient drug is trans-
ferred to a Medicaid beneficiary." The costs do not include en-
hanced pharmacy reimbursement for blood clotting factor prod-
ucts. CMS responded to a similar comment in its final rules:
"One commenter requested that CMS implement a unique Med-
icaid reimbursement for blood clotting factor..." 81 Fed. Reg.
5294 (Feb. 1, 2016). CMS responded that it did not "think it is
necessary for states to implement a specific dispensing fee for
providing clotting factors." /d.

Comment: One commenter stated that HHSC should set spe-
cialty rates specific to each individual drug's National Drug Code
in order to ensure adequate reimbursement for specialty prod-
ucts and limited distribution drugs, which have higher costs of
care and shipping than other drugs.

Response: HHSC declines to revise the rules in response to
this comment. The Texas COD study supported NADAC for all
VDP-reimbursed pharmacy types.

1 TAC §§355.8541, 355.8546 - 355.8548, 355.8551
STATUTORY AUTHORITY

The amendments are adopted under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority, and §531.021, which authorizes
HHSC to administer the Medicaid program in Texas and to pro-
pose and adopt rules governing the determination of Medicaid
reimbursements; and Texas Human Resources Code §32.021
providing HHSC with the authority to administer the Medicaid
program in Texas.

The amendments affect Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601944

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: May 15, 2016

Proposal publication date: October 30, 2015

For further information, please call: (512) 424-6900

¢ ¢ ¢

1 TAC §355.8545
STATUTORY AUTHORITY

The repeal is adopted under Texas Government Code §531.033,
which provides the Executive Commissioner of HHSC with broad
rulemaking authority, and §531.021, which authorizes HHSC to
administer the Medicaid program in Texas and to propose and
adopt rules governing the determination of Medicaid reimburse-
ments; and Texas Human Resources Code §32.021 providing
HHSC with the authority to administer the Medicaid program in
Texas.

The repeal affects Texas Government Code Chapter 531 and
Texas Human Resources Code Chapter 32.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601945

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: May 15, 2016

Proposal publication date: October 30, 2015

For further information, please call: (512) 424-6900
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CHAPTER 371. MEDICAID AND OTHER
HEALTH AND HUMAN SERVICES FRAUD
AND ABUSE PROGRAM INTEGRITY
SUBCHAPTER B. OFFICE OF INSPECTOR
GENERAL

1 TAC §371.35

The Texas Health and Human Services Commission (HHSC)
adopts new §371.35, concerning Sampling and Extrapolation,
without changes to the proposed text as published in the March
4, 2016, issue of the Texas Register (41 TexReg 1559). The rule
will not be republished.

BACKGROUND AND JUSTIFICATION

New §371.35 implements Texas Government Code §531.102(s),
adopted in 2015 by the passage of Senate Bill 207 (S.B. 207).
See Act of May 31, 2015, 84th Leg., R.S., ch. 945, §2, 2015
Tex. Gen. Laws. S.B. 207 amended various provisions in Texas
Government Code Chapter 531 related to the Office of Inspector
General's (IG's) authority and duties. Texas Government Code
§531.102(r), also adopted by S.B. 207, requires the IG to review
its process of sampling and extrapolation. Based in part on this
review and generally accepted standards among other offices
of inspector general, §531.102(s) requires the HHSC Executive
Commissioner, in consultation with the IG, to adopt rules stan-
dardizing sampling and extrapolation techniques for IG.

HHSC intends that any obligations or requirements that accrued
under Chapter 371 before the effective date of this rule will be
governed by the prior rules in Chapter 371 and that those rules
continue in effect for this purpose. HHSC does not intend for the
adoption of this new rule to affect the prior operation of the rules;
any prior actions taken under the rules or statute; any validation,
cure, right, privilege, obligation, or liability previously acquired,
accrued, accorded, or incurred under the rules; any violation of
the rules or any penalty, forfeiture, or punishment incurred un-
der the rules before their amendment; or any investigation, pro-
ceeding, or remedy concerning any privilege, obligation, liabil-
ity, penalty, forfeiture, or punishment. HHSC additionally intends
that any investigation, proceeding, or remedy may be instituted,
continued, or enforced, and the penalty, forfeiture, or punishment
imposed, as if the rule had not been added.

HHSC intends that should any sentence, paragraph, subdivision,
clause, phrase, or section of the new rule in Chapter 371 be
determined, adjudged, or held to be unconstitutional, illegal, or
invalid, the same will not affect the validity of the subchapter as
a whole, or any part or provision hereof other than the part so
declared to be unconstitutional, illegal, or invalid, and will not
affect the validity of the subchapter as a whole.

COMMENTS

The 30-day comment period ended April 4, 2016. During this
period, HHSC received comments regarding the rules from one
commenter: the Texas Dental Association. A summary of the
comment relating to the rule and HHSC's responses follows.

Comment: The commenter supports the new rule, as it is consis-
tent with the intent of Senate Bill 207. The commenter "remains
concerned about the use of extrapolation in situations where a
review of all items in which a suspected overpayment has oc-
curred is not practical or reasonable," however. The commenter
continues: "So as not to disrupt the delivery of medically neces-
sary dental treatment, the Health and Human Services Commis-

sion's Office of Inspector General must balance its charge to pre-
vent, detect, and investigate fraud, waste, and abuse in Medicaid
with preserving dentist providers' substantive rights and proce-
dural due process. Pertaining to extrapolation, this means not
overly relying on RAT-STATS without a grasp of the underlying
data. Such can lead to inaccurate conclusions unfairly penaliz-
ing providers... The TDA's first priority is the health and safety
of Medicaid eligible children. The Association cautions that, in
all state investigatory and enforcement processes, the neces-
sary safeguards must be in place to protect both the patient and
the treating dentist. All state investigatory and enforcement pro-
cesses, must be fair, expeditious, and sensitive."

Response: HHSC made no changes in response to this com-
ment. The IG appreciates the comment and notes that the rule
does not mandate the use of extrapolation in every case. In ad-
dition, HHSC is addressing the commenter's concern, which re-
lates to the valuation of individual errors and behavior, in previ-
ously proposed rules related to factors that the agency will con-
sider when determining the level of sanction to pursue. (See
Proposed amendments to §371.1603, Legal Basis and Scope,
published in the January 29, 2016, issue of the Texas Register
(41 TexReg 742).)

STATUTORY AUTHORITY

The new rule is adopted under Texas Government Code
§531.102(a-2), which requires the Executive Commissioner
to work in consultation with the Office of Inspector General
to adopt rules necessary to implement a power or duty of the
office; Texas Government Code §531.033, which provides
the Executive Commissioner of HHSC with broad rulemaking
authority; and Texas Human Resources Code §32.021 and
Texas Government Code §531.021(a), which provide HHSC
with the authority to administer the federal medical assistance
(Medicaid) program in Texas, to administer Medicaid funds, and
to adopt rules necessary for the proper and efficient regulations
of the Medicaid program.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 20, 2016.

TRD-201601900

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: May 15, 2016

Proposal publication date: March 4, 2016

For further information, please call: (512) 424-6900

¢ ¢ ¢
TITLE 4. AGRICULTURE

PART 6. TEXAS GRAIN PRODUCER
INDEMNITY BOARD

CHAPTER 90. TEXAS GRAIN PRODUCER
INDEMNITY FUND PROGRAM RULES

The Texas Grain Producer Indemnity Board (Board) adopts
amendments to Chapter 90, Subchapter B, §90.21, concerning
election of officers, and Subchapter D, §90.43, relating to
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award of claims. Section 90.21 is adopted with changes to the
proposed text as published in the March 4, 2016, issue of the
Texas Register (41 TexReg 1561). Section 90.41 is adopted
without changes. The revision to §90.21 is a minor grammatical
change.

No comments were received.
SUBCHAPTER B. BOARD MEMBERS
4 TAC §90.21

The amendments are adopted pursuant to §41.202 of the Agri-
culture Code, which provides the Board with the authority to
adopt rules to administer its duties under the Code.

The code affected by the adoption is Texas Agriculture Code,
Chapter 41.

§90.21.  Election of Officers.

Annually, the Board shall select a Chairman, Vice-Chairman, Secre-
tary, and Treasurer among the Board members. Each officer shall be
selected by a majority of Board members present at the time of the
elections. Each person elected to serve as an officer shall serve in that
particular office for no more than 2 years consecutively.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 22, 2016.

TRD-201601911

Jessica Escobar

Assistant General Counsel, Texas Department of Agriculture
Texas Grain Producer Indemnity Board

Effective date: May 12, 2016

Proposal publication date: March 4, 2016

For further information, please call: (512) 463-4075

¢ ¢ ¢

SUBCHAPTER D. CLAIMS
4 TAC §90.43

The amendments are adopted pursuant to §41.202 of the Agri-
culture Code, which provides the Board with the authority to
adopt rules to administer its duties under the Code.

The code affected by the adoption is Texas Agriculture Code,
Chapter 41.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 22, 2016.

TRD-201601912

Jessica Escobar

Assistant General Counsel

Texas Grain Producer Indemnity Board

Effective date: (512) 463-4075

Proposal publication date: March 4, 2016

For further information, please call: (512) 463-4075

¢ L4 ¢
TITLE 16. ECONOMIC REGULATION

PART 8. TEXAS RACING
COMMISSION

CHAPTER 307.
COMMISSION
SUBCHAPTER C. PROCEEDINGS BY
STEWARDS AND RACING JUDGES

16 TAC §307.62

The Texas Racing Commission adopts an amendment to 16 TAC
§307.62, concerning disciplinary actions against occupational li-
censees, without changes to the proposed text as published in
the January 1, 2016, issue of the Texas Register (41 TexReg 64).
The rule will not be republished.

PROCEEDINGS BEFORE THE

The amendment extends the period of time in which a summary
suspension hearing may be held from three days to seven days.
The rule authorizes boards of stewards or racing judges to sum-
marily suspend a license if a licensee's actions constitute an im-
mediate danger to the public health, safety or welfare. The rule
also provides that the licensee is entitled to a hearing on the sus-
pension not later than three calendar days after the license is
suspended. However, current racing schedules, which may call
for a little as two race days in a week, are so limited as to make
the three-day requirement impractical. Extending the three-day
period for a summary suspension hearing to seven days will en-
sure that the licensee has an adequate opportunity to request a
hearing and that both the Commission and the licensee have an
adequate opportunity to prepare for the hearing.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Texas Revised Civil Statutes
Annotated, Article 179e, §3.02, which authorizes the Commis-
sion to adopt rules to administer the Act, and §3.16, which autho-
rizes the stewards or judges to summarily suspend a licensee.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 18, 2016.

TRD-201601844

Mark Fenner

General Counsel

Texas Racing Commission

Effective date: May 8, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 309. RACETRACK LICENSES AND
OPERATIONS

SUBCHAPTER B. OPERATIONS OF
RACETRACKS

DIVISION 2. FACILITIES AND EQUIPMENT
16 TAC §309.126, §309.127

ADOPTED RULES
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The Texas Racing Commission adopts amendments to 16 TAC
§309.126, relating to videotape equipment, and §309.127, re-
lating to the maintenance of negatives and videotapes, without
changes to the proposed text as published in the January 1,
2016, issue of the Texas Register (41 TexReg 66). The rules
will not be republished.

The adopted amendments update the rules to reflect current
digital technology in use at the racetracks. The amendment to
§309.126 replaces the word "videotape" with "video recording"
in several instances. The amendment to §309.127 also replaces
the word "videotape" with "video recording" in several instances,
and in addition allows an association to provide a digital image,
instead of a print, from a negative.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under Texas Revised Civil
Statutes Annotated, Article 179e, §3.02, which authorizes the
Commission to adopt rules for conducting horse racing and to
adopt other rules to administer the Act.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 18, 2016.

TRD-201601845

Mark Fenner

General Counsel

Texas Racing Commission

Effective date: May 8, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 311. OTHER LICENSES
SUBCHAPTER A. LICENSING PROVISIONS
DIVISION 1. OCCUPATIONAL LICENSES

16 TAC §311.2

The Texas Racing Commission adopts an amendment to 16
TAC §311.2, relating to application procedures for occupational
licenses, without changes to the proposed text as published in
the January 1, 2016, issue of the Texas Register (41 TexReg
67). The rule will not be republished.

The adopted amendment modifies the procedures by which cer-
tain individuals apply for occupational licenses. The changes are
adopted to address the requirements of Senate Bills 807 and
1307, 84th Texas Legislative Session, which require occupa-
tional licensing agencies to waive certain education and exami-
nation requirements as well as licensure fees for military mem-
bers, veterans, and military spouses. The amendment allows
these persons to apply to have those educational and examina-
tion requirements and fees waived.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Texas Revised Civil Statutes
Annotated, Article 179e, §3.02, which authorizes the Commis-
sion to adopt rules to administer the Act, and §7.02, which re-
quires the Commission to specify the qualifications and experi-

ence required for licensing in each category of license that re-
quires qualifications or experience.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 18, 2016.

TRD-201601846

Mark Fenner

General Counsel

Texas Racing Commission

Effective date: May 8, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 313. OFFICIALS AND RULES OF
HORSE RACING

SUBCHAPTER C. CLAIMING RACES

16 TAC §313.310

The Texas Racing Commission adopts an amendment to 16 TAC
§313.310, relating to restrictions on claims for horses entered
into claiming races, without changes to the proposed text as pub-
lished in the January 1, 2016, issue of the Texas Register (41
TexReg 68). The rule will not be republished.

The adoption amends the claiming rules to more closely follow
the Association of Racing Commissioners International's model
rules regarding restrictions on claims. The amendment is made
in response to a recent incident in which the stewards voided a
trainer's claim on the basis that it was a "protection claim," al-
though that term is not defined anywhere in the Act or the Rules.
Instead of using this term, the model rules enumerate the spe-
cific relationships and circumstances that prevent a claim from
being allowed.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Texas Revised Civil Statutes
Annotated, Article 179e, §3.02, which authorizes the Commis-
sion to adopt rules for conducting horse racing and to adopt other
rules to administer the Act.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 18, 2016.

TRD-201601847

Mark Fenner

General Counsel

Texas Racing Commission

Effective date: May 8, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 833-6699

¢ ¢ ¢
TITLE 19. EDUCATION
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PART 7. STATE BOARD FOR
EDUCATOR CERTIFICATION

CHAPTER 231. REQUIREMENTS FOR
PUBLIC SCHOOL PERSONNEL ASSIGNMENTS

The State Board for Educator Certification (SBEC) adopts
amendments to 19 TAC §§231.5, 231.11, 231.77, 231.91,
231.209, 231.253, 231.257, 231.333, 231.335, 231.337,
231.481, 231.483, 231.489, and 231.579, concerning require-
ments for public school personnel assignments. The amend-
ments to §§231.5, 231.77, 231.91, 231.209, 231.253, 231.257,
231.333, 231.335, 231.337, 231.481, 231.483, 231.489, and
231.579 are adopted without changes to the proposed text as
published in the January 1, 2016 issue of the Texas Register
(41 TexReg 74) and will not be republished. The amendment
to §231.11 is adopted with changes to the proposed text as
published in the January 1, 2016 issue of the Texas Register (41
TexReg 74). The adopted amendments clarify the appropriate
credential for placement in a particular teaching assignment
and implement applicable requirements from the 84th Texas
Legislature, Regular Session, 2015.

REASONED JUSTIFICATION. Current 19 TAC Chapter 231,
Requirements for Public School Personnel Assignments, pro-
vides guidance to school districts with regard to the certificates
required for specific assignments of public school educators
with corresponding certificates for each assignment for ease of
use by school district personnel.

The adopted amendments to 19 TAC Chapter 231, Subchap-
ters B-E, identify the appropriate certificates for placement in
particular Prekindergarten-Grade 6, Grades 6-8, Grades 6-12,
and Grades 9-12 classroom assignments.

Subchapter B, Prekindergarten-Grade 6 Assignments

As a result of House Bill (HB) 218, 84th Texas Legislature,
Regular Session, 2015, language in 19 TAC §231.5, Bilingual,
Prekindergarten, and §231.11, Bilingual, Kindergarten-Grade
6, was amended to ensure individuals are appropriately cer-
tified in bilingual education or English as a second language
if teaching the English component only of a dual language
immersion/one-way or two-way program model in Prekinder-
garten-Grade 6. The adopted amendments to §231.5 and
§231.11 also specify that a valid classroom teaching certificate
appropriate for the grade level and subject areas taught plus any
bilingual education certificate or endorsement will also be an
acceptable combination of credentials to teach in the respective
bilingual assignments. The adopted amendments allow broader
application of all bilingual certificates in combination with the
valid classroom teaching certificate appropriate for the grade
level and subject areas taught, provide clarity for assigning
individuals into bilingual assignments, and eliminate some of
the confusion that currently exists about the various names of
bilingual certificates issued over the years.

In response to public comment, language in 19 TAC §231.11(b)
was amended to update the grade level to Kindergarten-Grade
6 since the assignment is for Bilingual, Kindergarten-Grade 6.

Subchapter C, Grades 6-8 Assignments

Language in 19 TAC §231.77 was amended to delete Technol-
ogy Applications: Grades 7-12 from the list of certificates appro-
priate for the Technology Applications, Grades 6-8 assignment
because SBEC approved deletion of the Technology Applica-

tions: Grades 7-12 certificate in another section of the SBEC
rules. Remaining paragraphs were renumbered accordingly.

Subchapter D, Electives, Disciplinary Courses, Local Credit
Courses, and Innovative Courses, Grades 6-12 Assignments

As a result of SB 1309, 84th Texas Legislature, Regular Ses-
sion, 2015, language in 19 TAC §231.91 was amended to add
the new standard Junior Reserve Officer Training Corps: Grades
6-12 certificate to the list of credentials appropriate to teach Re-
serve Officer Training Corps (ROTC). The SBEC established the
Junior Reserve Officer Training Corps: Grades 6-12 certificate in
another chapter of its rules. The adopted amendment to §231.91
also changes the grade level reference for the ROTC assignment
from Grades 9-12 to Grades 6-12 to ensure that districts provid-
ing ROTC courses at the middle school level have guidance on
placement of teachers into that assignment. Remaining subsec-
tions were relettered accordingly.

Subchapter E, Grades 9-12 Assignments

Language in 19 TAC §231.209 was amended to delete the
reference to TEA-approved training to match wording adopted
effective May 17, 2015, by the SBEC in an earlier rule change
for the same course in 19 TAC §231.573, Principles of Tech-
nology, Grades 9-12. References to Technology Applications:
Grades 7-12 were deleted from the list of certificates appro-
priate for the various assignments for Grades 9-12 specified
in 19 TAC §§231.253, 231.257, 231.333, 231.335, 231.337,
231.481, 231.483, and 231.489 because the SBEC deleted the
Technology Applications: Grades 7-12 certificate. Remaining
paragraphs in those sections were renumbered accordingly. In
addition, language was amended in 19 TAC §231.579, Prin-
ciples of Engineering, Grades 9-12, to delete the reference to
required hours of physics to be eligible to teach the course.

SUMMARY OF COMMENTS AND BOARD RESPONSES. The
public comment period on the proposal began January 1, 2016,
and ended February 1, 2016. The SBEC also provided an oppor-
tunity for registered oral and written comments at the February
12, 2016 meeting in accordance with the SBEC board operating
policies and procedures. Following is a summary of the pub-
lic comments received and corresponding board responses re-
garding the proposed amendments to 19 TAC §§231.5, 231.11,
231.77, 231.91, 231.209, 231.253, 231.257, 231.333, 231.335,
231.337, 231.481, 231.483, 231.489, and 231.579.

Comment: An individual commented that prior to Principles of
Engineering becoming a Texas Essential Knowledge and Skills
(TEKS)-based course, it was taught as an innovative course
through Project Lead the Way (PLTW). Because it was an in-
novative course, there were no certification requirements other
than being a certified secondary Texas teacher and successfully
completing the PLTW training that was in place. The commenter
is asking the SBEC to consider adding a grandfather clause
for those teachers that were teaching the course prior to the
2014-2015 school year when it was still an innovative course.

Board Response: The SBEC disagreed that individuals should
be grandfathered into the teaching assignment for Principles
of Engineering. The State Board of Education (SBOE) ap-
proved the Principles of Engineering course beginning with the
2014-2015 school year with specific requirements. The TEA
Educator Leadership and Quality staff collaborated with the
TEA Curriculum Division staff to confirm that the certificates
approved for placement into the assignment would align with the
specific requirements. The SBEC adopted the list of certificates

ADOPTED RULES
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approved to teach Principles of Engineering, Grades 9-12, in 19
TAC §231.579 effective October 8, 2015.

Comment: A representative from Project Lead the Way, Inc.,
commented that Plano ISD has three teachers teaching Princi-
ples of Engineering with a mathematics certification. Although
the certification is not listed in the proposed rule, the commenter
has stated that Plano ISD would like these teachers grandfa-
thered in.

Board Response: The SBEC disagreed that individuals should
be grandfathered into the teaching assignment for Principles of
Engineering. The SBOE approved the Principles of Engineering
course beginning with the 2014-2015 school year with specific
requirements. The TEA Educator Leadership and Quality staff
collaborated with the TEA Curriculum Division staff to confirm
that the certificates approved for placement into the assignment
would align with the specific requirements. The SBEC adopted
the list of certificates approved to teach Principles of Engineer-
ing, Grades 9-12, in §231.579 effective October 8, 2015.

Comment: A representative from Texas Association of School
Personnel Administrators (TASPA) commented that the grade
level range is incorrect as currently stated in §231.11(b). The
commenter asked if the grade reference should be Kindergarten-
Grade 6 instead of Prekindergarten.

Board Response: The SBEC agreed and took action to update
the grade level to Kindergarten-Grade 6 in §231.11(b) since the
assignment is for Bilingual, Kindergarten-Grade 6.

The SBOE took no action on the review of the proposed amend-
ments to 19 TAC Chapter 231, Subchapters B-E, at the April 8,
2016 SBOE meeting.

SUBCHAPTER B. PREKINDERGARTEN-
GRADE 6 ASSIGNMENTS
19 TAC §231.5, §231.11

STATUTORY AUTHORITY. The amendments are adopted un-
der the Texas Education Code (TEC), §21.031(a), which states
that the State Board for Educator Certification (SBEC) shall reg-
ulate and oversee all aspects of the certification, continuing ed-
ucation, and standards of conduct of public school educators;
and §21.041(b)(2), which requires the SBEC to propose rules
that specify the classes of educator certificates to be issued, in-
cluding emergency certificates.

CROSS REFERENCE TO STATUTE. The adopted amendments
implement the TEC, §21.031(a) and §21.041(b)(2).

$231.11.  Bilingual, Kindergarten-Grade 6.
(a) An assignment for Bilingual, Kindergarten-Grade 6, is al-
lowed with one of the following certificates.

(1) Bilingual Generalist:  Early Childhood-Grade 4

(Kindergarten-Grade 4 only).
(2) Bilingual Generalist: Early Childhood-Grade 6.
(3) Bilingual Generalist: Grades 4-8 (Grades 4-6 only).

(4) A valid classroom teaching certificate appropriate for
the grade level and subject areas taught plus any bilingual education
certificate or endorsement.

(5) Prekindergarten-Grade 5--Bilingual/English as a Sec-
ond Language (Prekindergarten-Grade 5 only).

(6) Prekindergarten-Grade 6--Bilingual/English as a Sec-
ond Language.

(7) Prekindergarten-Grade 12--Bilingual/English as a Sec-
ond Language.

(b) An assignment for the English component only of a dual
language immersion/one-way or two-way bilingual education program
model for Kindergarten-Grade 6 is allowed with a valid classroom
teaching certificate appropriate for the grade level and subject areas
taught plus a bilingual education certificate or endorsement or an Eng-
lish as a Second Language certificate or endorsement.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601946

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: May 15, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢

SUBCHAPTER C. GRADES 6-8
ASSIGNMENTS
19 TAC §231.77

STATUTORY AUTHORITY. The amendment is adopted under
the Texas Education Code (TEC), §21.031(a), which states that
the State Board for Educator Certification (SBEC) shall regu-
late and oversee all aspects of the certification, continuing ed-
ucation, and standards of conduct of public school educators;
§21.041(b)(2), which requires the SBEC to propose rules that
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and §21.0486, which allows one with
a technology applications certificate to teach principles of arts,
audio/video technology, and communications, and to teach prin-
ciples of information technology, in addition to teaching technol-
ogy applications courses.

CROSS REFERENCE TO STATUTE. The adopted amendment
implements the TEC, §§21.031(a), 21.041(b)(2), and 21.0486.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.
TRD-201601947

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency

State Board for Educator Certification

Effective date: May 15, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 475-1497
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SUBCHAPTER D. ELECTIVES,
DISCIPLINARY COURSES, LOCAL CREDIT
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COURSES, AND INNOVATIVE COURSES,
GRADES 6-12 ASSIGNMENTS
19 TAC §231.91

STATUTORY AUTHORITY. The amendment is adopted under
the Texas Education Code (TEC), §21.031(a), which states that
the State Board for Educator Certification (SBEC) shall regu-
late and oversee all aspects of the certification, continuing ed-
ucation, and standards of conduct of public school educators;
§21.041(b)(2), which requires the SBEC to propose rules that
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and §21.0487, as added by Senate
Bill (SB) 1309, 84th Texas Legislature, Regular Session, 2015,
which requires the SBEC to establish a standard Junior Reserve
Officer Training Corps (JROTC) teaching certificate to provide
JROTC instruction; however, a person is not required to hold
a JROTC certificate to be employed by a school district as a
JROTC instructor.

CROSS REFERENCE TO STATUTE. The adopted amendment
implements the TEC, §§21.031(a), 21.041(b)(2), and 21.0487,
as added by SB 1309, 84th Texas Legislature, Regular Session,
2015.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601948

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: May 15, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢
SUBCHAPTER E. GRADES 9-12
ASSIGNMENTS
DIVISION 5. SCIENCE, GRADES 9-12
ASSIGNMENTS

19 TAC §231.209

STATUTORY AUTHORITY. The amendment is adopted under
the Texas Education Code (TEC), §21.031(a), which states that
the State Board for Educator Certification (SBEC) shall regulate
and oversee all aspects of the certification, continuing educa-
tion, and standards of conduct of public school educators; and
§21.041(b)(2), which requires the SBEC to propose rules that
specify the classes of educator certificates to be issued, includ-
ing emergency certificates.

CROSS REFERENCE TO STATUTE. The adopted amendment
implements the TEC, §21.031(a) and §21.041(b)(2).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.
TRD-201601949

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: May 15, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 8. TECHNOLOGY APPLICATIONS,
GRADES 9-12 ASSIGNMENTS
19 TAC §231.253, §231.257

STATUTORY AUTHORITY. The amendments are adopted un-
der the Texas Education Code (TEC), §21.031(a), which states
that the State Board for Educator Certification (SBEC) shall reg-
ulate and oversee all aspects of the certification, continuing ed-
ucation, and standards of conduct of public school educators;
§21.041(b)(2), which requires the SBEC to propose rules that
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and §21.0486, which allows one with
a technology applications certificate to teach principles of arts,
audio/video technology, and communications, and to teach prin-
ciples of information technology, in addition to teaching technol-
ogy applications courses.

CROSS REFERENCE TO STATUTE. The adopted amendments
implement the TEC, §§21.031(a), 21.041(b)(2), and 21.0486.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601950

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: May 15, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 12. ARTS, AUDIO VIDEO
TECHNOLOGY, AND COMMUNICATIONS,
GRADES 9-12 ASSIGNMENTS

19 TAC §§231.333, 231.335, 231.337

STATUTORY AUTHORITY. The amendments are adopted un-
der the Texas Education Code (TEC), §21.031(a), which states
that the State Board for Educator Certification (SBEC) shall reg-
ulate and oversee all aspects of the certification, continuing ed-
ucation, and standards of conduct of public school educators;
§21.041(b)(2), which requires the SBEC to propose rules that
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and §21.0486, which allows one with
a technology applications certificate to teach principles of arts,
audio/video technology, and communications, and to teach prin-
ciples of information technology, in addition to teaching technol-
ogy applications courses.

ADOPTED RULES
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CROSS REFERENCE TO STATUTE. The adopted amendments
implement the TEC, §§21.031(a), 21.041(b)(2), and 21.0486.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601951

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: May 15, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 20. INFORMATION TECHNOLOGY,
GRADES 9-12 ASSIGNMENTS
19 TAC §§231.481, 231.483, 231.489

STATUTORY AUTHORITY. The amendments are adopted un-
der the Texas Education Code (TEC), §21.031(a), which states
that the State Board for Educator Certification (SBEC) shall reg-
ulate and oversee all aspects of the certification, continuing ed-
ucation, and standards of conduct of public school educators;
§21.041(b)(2), which requires the SBEC to propose rules that
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and §21.0486, which allows one with
a technology applications certificate to teach principles of arts,
audio/video technology, and communications, and to teach prin-
ciples of information technology, in addition to teaching technol-
ogy applications courses.

CROSS REFERENCE TO STATUTE. The adopted amendments
implement the TEC, §§21.031(a); 21.041(b)(2); and 21.0486.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601952

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: May 15, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 24. SCIENCE, TECHNOLOGY,
ENGINEERING, AND MATHEMATICS,
GRADES 9-12 ASSIGNMENTS

19 TAC §231.579

STATUTORY AUTHORITY. The amendment is adopted under
the Texas Education Code (TEC), §21.031(a), which states that
the State Board for Educator Certification (SBEC) shall regulate
and oversee all aspects of the certification, continuing educa-
tion, and standards of conduct of public school educators; and

§21.041(b)(2), which requires the SBEC to propose rules that
specify the classes of educator certificates to be issued, includ-
ing emergency certificates.

CROSS REFERENCE TO STATUTE. The adopted amendment
implements the TEC, §21.031(a) and §21.041(b)(2).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601953

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: May 15, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 233. CATEGORIES OF
CLASSROOM TEACHING CERTIFICATES

19 TAC §§233.1, 233.3 - 233.5, 233.7, 233.10, 233.14, 233.15,
233.17

The State Board for Educator Certification (SBEC) adopts
amendments to 19 TAC §§233.1, 233.3 - 233.5, 233.7, 233.10,
233.14, and 233.15 and new §233.17, concerning categories of
classroom teaching certificates. The amendments to §§233.1,
233.3 - 233.5, 233.7, 233.10, 233.14, and 233.15 and new
§233.17 are adopted without changes to the proposed text as
published in the January 1, 2016 issue of the Texas Register
(41 TexReg 82) and will not be republished. The adopted
amendments update the list of classroom certificates that either
are eligible for issuance or that continue to be recognized if they
were issued prior to being phased out. New 19 TAC §233.17 es-
tablishes a new Junior Reserve Officer Training Corps: Grades
6-12 certificate.

REASONED JUSTIFICATION. The Texas Education Code,
§21.041(b)(2), authorizes the SBEC to adopt rules that specify
the classes of educator certificates to be issued, including
emergency certificates. The SBEC rules in 19 TAC Chapter
233 are organized by subsection and establish the general
categories of classroom teaching certificates, specific grade
levels and subject areas of classroom certificates, and the
general area(s) of assignments that may be taught by the holder
of each certificate.

The adopted revisions to 19 TAC Chapter 233 amend language
relating to certificates that no longer are issued and establish
a new standard Junior Reserve Officer Training Corps: Grades
6-12 certificate.

§233.1. General Authority

Language was amended to expand subsection (e) to include
"oral or communication proficiency examination in the target lan-
guage" to clarify all testing requirements needed for certificate
areas such as bilingual, visually impaired, and deaf and hard of
hearing.

§233.3. English Language Arts and Reading; Social Studies
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Language was amended in subsections (d), (f), and (h), which
reference the certificates for English Language Arts and Read-
ing: Grades 8-12, Social Studies: Grades 8-12, and History:
Grades 8-12, that were issued for the last time in 2015. The
Grades 7-12 certificates replace each of these certificate areas,
and the individuals issued these Grades 8-12 certificates are
still eligible to teach with that credential. Remaining subsections
were relettered accordingly.

§233.4. Mathematics; Science

Language was amended in subsections (d), (f), (h), (j), and (p),
which reference the certificates for Mathematics: Grades 8-12,
Science: Grades 8-12, Life Science: Grades 8-12, Physical Sci-
ence: Grades 8-12, and Chemistry: Grades 8-12, that were is-
sued for the last time in 2015. A Grades 7-12 or Grades 6-12
certificate replaces each of these certificate areas, and the in-
dividuals issued these Grades 8-12 certificates are still eligible
to teach with that credential. Remaining subsections were relet-
tered accordingly.

§233.5. Technology Applications and Computer Science

Language was amended in subsection (b), Technology Appli-
cations: Grades 7-12, since the majority of educator prepara-
tion programs (EPPs) already offer the Technology Applications:
Early Childhood-Grade 12 certificate. When the current Tech-
nology Applications: Grades 8-12 certificate is no longer issued,
the one remaining technology applications certificate covering all
grade levels should be sufficient for classroom assignment cov-
erage. The individuals issued these Grades 8-12 certificates are
still eligible to teach with that credential. Remaining subsections
were relettered accordingly.

§233.7. English as a Second Language

As a result of House Bill 218, 84th Texas Legislature, Regular
Session, 2015, language was amended to address certification
requirements for teachers assigned to provide only the English
component of a dual language immersion/one-way or two-way
bilingual education program model for prekindergarten-Grade 6.

§233.10. Fine Arts

Language was amended in subsection (c) to specify that Musical
Theatre may be taught by the holder of a Theatre: Early Child-
hood-Grade 12 certificate. Language was also amended in sub-
section (d) to specify that Dance, Middle School 1-3 courses for
Grades 6-8 may be taught by the holder of a Dance: Grades
8-12 certificate. These adopted changes have already been
incorporated into 19 TAC Chapter 231, Requirements for Pub-
lic School Personnel Assignments, to ensure courses approved
by the State Board of Education (SBOE) are included in SBEC
rules and that the rules identify the appropriate teaching certifi-
cate needed for these course assignments. The Dance: Grades
8-12 certificate satisfies the requirement to teach Dance, Middle
School 1-3 courses for Grades 6-8. It also ensures that all levels
of middle school dance can be taught by certified dance instruc-
tors.

§233.14. Career and Technical Education (Certificates requiring
experience and preparation in a skill area)

Language was amended in subsections (f) and (g) to align re-
quired years of full-time, wage-earning experience for the Trade
and Industrial Education: Grades 8-12 and Trade and Industrial
Education: Grades 6-12 certificates. In October 2015, staff pre-
sented a discussion item with a new option for individuals with
a bachelor's degree only in a specific work approval area to be

eligible for admission into an approved EPP for Trade and In-
dustrial Education certification. Texas Education Agency (TEA)
staff has not included this option in the adopted amendment to
19 TAC §233.14 at this time to give further review of this issue,
implications of this change, and the possible impact on other ca-
reer and technical education areas. TEA staff will work with the
Texas Higher Education Coordinating Board, TEA Curriculum
staff, and other key stakeholders to fully vet these issues and
will present proposed changes for further discussion and possi-
ble rule changes at a future meeting.

§233.15. Languages Other Than English

Language was amended to delete subsection (k) that references
the Secondary Latin certificate issued for the last time in 2012.
Language was also amended to add two new certificate areas
for Korean: Early Childhood-Grade 12 and Portuguese: Early
Childhood-Grade 12 in response to stakeholder feedback. Re-
maining subsections were relettered accordingly.

§233.17. Junior Reserve Officer Training Corps

As a result of Senate Bill 1309, 84th Texas Legislature, Regular
Session, 2015, new 19 TAC §233.17 was added to establish cer-
tification requirements for the new five-year standard certificate
for Junior Reserve Officer Training Corps: Grades 6-12.

SUMMARY OF COMMENTS AND BOARD RESPONSES. The
public comment period on the proposal began January 1, 2016,
and ended February 1, 2016. The SBEC also provided an oppor-
tunity for registered oral and written comments at the February
12, 2016 meeting in accordance with the SBEC board operating
policies and procedures. No comments were received regard-
ing the proposed amendments to §§233.1, 233.3-233.5, 233.7,
233.10, 233.14, and 233.15 and proposed new §233.17.

The SBOE took no action on the review of the proposed revisions
to 19 TAC Chapter 233 at the April 8, 2016 SBOE meeting.

STATUTORY AUTHORITY. The amendments and new sec-
tion are adopted under the Texas Education Code (TEC),
§21.003(a), which states that a person may not be employed
as a teacher, teacher intern or teacher trainee, librarian, ed-
ucational aide, administrator, educational diagnostician, or
school counselor by a school district unless the person holds
an appropriate certificate or permit issued as provided by the
TEC, Chapter 21, Subchapter B; §21.031(a), which states
that the State Board for Educator Certification (SBEC) shall
regulate and oversee all aspects of the certification, continuing
education, and standards of conduct of public school educators;
§21.031(b), which states that in proposing rules under the TEC,
Chapter 21, Subchapter B, the SBEC shall ensure that all can-
didates for certification or renewal of certification demonstrate
the knowledge and skills necessary to improve the performance
of the diverse student population of this state; §21.041(b)(1),
which requires the SBEC to propose rules that provide for the
regulation of educators and the general administration of the
TEC, Chapter 21, Subchapter B, in a manner consistent with the
TEC, Chapter 21, Subchapter B; §21.041(b)(2), which requires
the SBEC to propose rules that specify the classes of educator
certificates to be issued, including emergency certificates;
§21.041(b)(3), which requires the SBEC to propose rules that
specify the period for which each class of educator certificate
is valid; §21.041(b)(4), which requires the SBEC to propose
rules that specify the requirements for the issuance and renewal
of an educator certificate; §21.041(b)(6), which requires the
SBEC to propose rules that provide for special or restricted
certification of educators, including certification of instructors
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of American Sign Language; §21.044(e), which provides the
requirements that SBEC rules must specify for a person to ob-
tain a certificate to teach a health science technology education
course; §21.044(f), which provides that SBEC rules for a person
to obtain a certificate to teach a health science technology
education course shall not specify that a person must have a
bachelor's degree or establish any other credential or teaching
experience requirements that exceed the requirements under
§21.044(e); §21.048(a), which specifies that the board shall
propose rules prescribing comprehensive examinations for each
class of certificate issued by the board; §21.0487, as added by
Senate Bill (SB) 1309, 84th Texas Legislature, Regular Session,
2015, which requires the SBEC to establish a standard Junior
Reserve Officer Training Corps (JROTC) teaching certificate to
provide JROTC instruction; however, a person is not required
to hold a JROTC certificate to be employed by a school dis-
trict as a JROTC instructor; §21.050(a), which states that a
person who applies for a teaching certificate for which SBEC
rules require a bachelor's degree must possess a bachelor's
degree received with an academic major or interdisciplinary
academic major, including reading, other than education, that
is related to the curriculum as prescribed under TEC, Chapter
28, Subchapter A; §21.050(b), which states that the SBEC may
not require more than 18 semester credit hours of education
courses at the baccalaureate level for the granting of a teaching
certificate; §21.050(c), which states that a person who receives
a bachelor's degree required for a teaching certificate on the
basis of higher education coursework completed while receiving
an exemption from tuition and fees under the TEC, §54.363,
may not be required to participate in any field experience or
internship consisting of student teaching to receive a teaching
certificate; §22.0831(f), which authorizes the SBEC to propose
rules to implement the national criminal history record informa-
tion review of certified educators; §29.061(b-1), as added by
House Bill (HB) 218, 84th Texas Legislature, Regular Session,
2015, which requires that a teacher assigned to a bilingual
education program using a dual language immersion/one-way
or two-way program model be appropriately certified by the
SBEC; and §29.061(b-2), as added by HB 218, 84th Texas Leg-
islature, Regular Session, 2015, which specifies the assignment
of teachers in a school district that provides bilingual education
programs using a dual language immersion/one-way or two-way
program model.

CROSS REFERENCE TO STATUTE. The adopted amend-
ments and new section implement the TEC, §§21.003(a),
21.031, 21.041(b)(1)-(4) and (6), 21.044(e) and (f), 21.048(a),
21.0487, as added by SB 1309, 84th Texas Legislature, Regular
Session, 2015, 21.050, 22.0831(f), and 29.061(b-1) and (b-2),
as added by HB 218, 84th Texas Legislature, Regular Session,
2015.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601954

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board of Educator Certification

Effective date: May 15, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 249. DISCIPLINARY
PROCEEDINGS, SANCTIONS, AND
CONTESTED CASES

The State Board for Educator Certification (SBEC) adopts
amendments to 19 TAC §§249.5, 249.15, 249.17, and 249.35,
concerning disciplinary proceedings, sanctions, and contested
cases. The amendments to §§249.5, 249.15, 249.17, and
249.35 are adopted without changes to the proposed text as
published in the January 1, 2016 issue of the Texas Register
(41 TexReg 90) and will not be republished. The adopted
amendments create more specific penalty guidelines for Texas
Education Agency (TEA) staff to follow in settling or prosecuting
educator discipline cases. In addition, the adopted amend-
ments set out the process that the SBEC will use when the
State Office of Administrative Hearings (SOAH) dismisses and
remands a case in accordance with Texas Government Code,
§2001.058(d-1), as amended by House Bill (HB) 2154, 84th
Texas Legislature, Regular Session, 2015, after a respondent
fails to appear for a contested case hearing.

REASONED JUSTIFICATION. On March 27, 2015, the SBEC
established a Committee on Educator Discipline (Committee),
and on August 7, 2015, the SBEC charged the Committee with
creating more specific penalty guidelines for TEA staff to follow
in settling or prosecuting educator discipline cases. The Com-
mittee met on October 15, 2015, and developed recommenda-
tions for penalty guidance. The adopted amendments to 19 TAC
§249.5 and §249.17 reflect the recommendations of the Com-
mittee on how to improve and clarify the SBEC's rules regarding
penalties for certified educators subject to discipline.

The adopted amendment to 19 TAC §249.5 allows the SBEC
to impose higher sanctions for certified administrators subject to
discipline than for teachers and paraprofessionals because ad-
ministrators have, as a result of their positions of authority over
both students and other educators, an even greater obligation
to maintain good moral character than teachers and paraprofes-
sionals.

The adopted amendment to 19 TAC §249.15 allows the SBEC
a clearer and more efficient means to discipline educators who
violate SBEC disciplinary orders.

The adopted amendment to 19 TAC §249.17 clarifies the fac-
tors that the SBEC considers as mitigating or enhancing fac-
tors in making sanctioning decisions for educators subject to
discipline; sets minimum sanctions for contract abandonment,
felony-level conduct, misdemeanor-level conduct, and test se-
curity violations to achieve more consistency in sanctions; and
clarifies the factors that SBEC considers as good cause for con-
tract abandonment.

With regard to contract abandonment, if an educator has worked
at a school district after abandoning a contract at another school
district, the educator's suspension will begin at the start of the
next school year so as to neither harm the students the educator
is instructing nor to allow the educator to use summer months to
count as suspension time.

For educators who have not worked as educators while on felony
community supervision or deferred adjudication, the suspension
sanction in an agreed settlement order will run concurrently with
the period the individual is on felony community supervision or
deferred adjudication, because an educator on felony commu-
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nity supervision or deferred adjudication is not an appropriate
role model worthy to instruct the students of Texas. For individu-
als who continue to work while on felony community supervision
or deferred adjudication, the period of the suspension sanction
in an agreed settlement order will be equal to the court-ordered
term of felony community supervision or deferred adjudication,
but would begin from the effective date of the agreed order so
that the educator serves the same length of suspension as for
an individual who had not worked as an educator while on felony
community supervision or deferred adjudication.

If the educator has completed felony community supervision or
deferred adjudication before the SBEC disciplines the educator,
the educator's suspension sanction in an agreed final order will
be at least half as long as the initial court-ordered term of felony
community supervision or deferred adjudication to prevent in-
equities that could be caused by the length of time required for
the SBEC disciplinary process to run its course, while still re-
quiring the educator to serve a suspension as a deterrent pun-
ishment for the educator's misconduct.

In accordance with Texas Government Code, §2001.058(d-1),
as amended by HB 2154, 84th Texas Legislature, Regular Ses-
sion, 2015, the adopted amendment to 19 TAC §249.35 allows
an administrative law judge to dismiss and remand a contested
case to the SBEC without issuing a proposal for decision when a
licensee defaults by failing to appear at a contested case hearing
before the SOAH. The adopted amendment creates procedures
for the SBEC to issue a default order in such situations.

SUMMARY OF COMMENTS AND BOARD RESPONSES. The
public comment period on the proposal began January 1, 2016,
and ended February 1, 2016. The SBEC also provided an oppor-
tunity for registered oral and written comments at the February
12, 2016 meeting in accordance with the SBEC board operating
policies and procedures. Following is a summary of the pub-
lic comments received and corresponding board responses re-
garding the proposed amendments to 19 TAC §§249.5, 249.15,
249.17, and 249.35.

Comment: The Association of Texas Professional Educators
(ATPE) commented that the language added in §249.15(b)(14)
does not allow an exception for an educator who cannot comply
with the terms of an SBEC order because the SBEC order
includes conditions that impose a significant financial burden
on the educator, such as ordering an educator to attend a class
or program that is not available in the educator's local area.
ATPE recommended that §249.15(a)(5) be amended to include
the sentence, "The additional conditions or restrictions imposed
shall include at least one option that does not place significant
financial burden on the educator."

ATPE also commented that the proposed language in
§249.17(d)(1), defining "good cause" for contract abandonment
by educators, is too limiting. ATPE stated that other circum-
stances not addressed in the proposed amendment present
good cause for an educator to abandon a contract, such as
when an educator is reassigned to a distant school that requires
a much longer commute, or when an educator receives a
significant salary reduction after the educator can no longer
unilaterally resign from the contract. ATPE recommended
that §249.17(d)(1) should include as "good cause" for contract
abandonment "educator suffered a significant change in working
conditions that caused reasonable hardship."

ATPE further commented that §249.17(f) is unfair because it sets
minimum penalties for misdemeanor conduct based on the sen-

tence imposed by a judge. ATPE pointed out that criminal penal-
ties can vary significantly based on whether a defendant accepts
a plea agreement based on the discretion of the judge and prose-
cutor. ATPE further commented that creating a minimum penalty
for misdemeanors makes an educator unfairly subject to sanc-
tion based on the criminal judgment, rather than the severity of
the educator's actual conduct.

Board Response: The SBEC respectfully disagreed that "an af-
fordability exception" is appropriate for a condition or restriction
imposed by the SBEC in a disciplinary or licensure order. The
SBEC determined that the exception ATPE proposed could ef-
fectively eliminate the option of imposing a condition that is im-
perative to the rehabilitation of an educator prior to return to the
classroom. Furthermore, the term "significant financial burden"
is subject to a wide range of interpretations and is not an appro-
priate definition for use in determination of action necessary to
rehabilitate an educator to return to the classroom. Moreover,
in many instances, such as educators battling drug addiction
or mental health problems, educators with anger-management
problems, and educators who resort to violence in lieu of using
appropriate classroom management techniques, the additional
treatment, therapy, or classes the educator needs may impose
a significant financial burden on the educator, but are absolutely
essential and irreplaceable in facilitating the rehabilitation of the
educator or in protecting students, parents of students, school
personnel, and school officials. In these instances, requiring the
SBEC to find an option that "does not place a significant finan-
cial burden" on the educator would eviscerate the SBEC's ability
to ensure that each educator who is in a classroom is worthy to
instruct and properly rehabilitated. In such a case, there may be
no alternative to accomplish that objective at less expense to an
educator.

With regard to ATPE's suggestion to add another element to
"good cause" in §249.17(d)(1), the SBEC respectfully disagreed.
The intent of the Texas Legislature in making educators subject
to discipline for contract abandonment was to keep educators
working in Texas schools even when the educators' working con-
ditions in mid-year turned out to be more challenging than ex-
pected. Allowing an educator to avoid his or her contractual obli-
gation due to a "reasonable hardship" would cause much more
mid-year turnover in Texas public schools, exacerbating teacher
shortages and leaving students to be taught by substitutes--pre-
cisely the outcomes that the Texas Legislature designed the con-
tract abandonment statutes to prevent.

With regard to mandatory minimum sanctions for misdemeanor
conduct under §249.17(f), the SBEC respectfully disagreed that
setting a minimum sanction removes the SBEC's ability to tai-
lor a sanction to fit the educator's conduct. First, the proposed
minimum is just that--a lower limit above which the SBEC may
choose to increase the penalty based on the factors listed in
§249.17(c). Moreover, the inclusion of the language "[ilf an ed-
ucator is subject to sanction" in §249.17(f) is intended to clarify
that the provision does not require the SBEC to investigate or
prosecute all misdemeanors that educators commit, preserving
the SBEC's discretion to determine whether an educator's con-
duct is worthy of discipline.

The State Board of Education (SBOE) took no action on the re-
view of the proposed amendments to 19 TAC §§249.5, 249.15,
249.17, and 249.35 at the April 8, 2016 SBOE meeting.

SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §249.5
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STATUTORY AUTHORITY. The amendment is adopted under
the Texas Education Code (TEC), §21.031(a), which states
that the State Board for Educator Certification (SBEC) shall
regulate and oversee all aspects of the certification, continuing
education, and standards of conduct of public school educators;
§21.040(6), which allows the SBEC authority to develop and
implement policies that define responsibilities of the SBEC;
§21.041(a), which allows the SBEC to adopt rules as necessary
for its own procedures; §21.041(b)(1), which requires the SBEC
to propose rules that provide for the regulation of educators and
the general administration of the TEC, Chapter 21, Subchapter
B, in a manner consistent with the TEC, Chapter 21, Subchapter
B; §21.041(b)(4), which requires the SBEC to propose rules
that specify the requirements for the issuance and renewal
of an educator certificate; §21.041(b)(7), which requires the
SBEC to propose rules that provide for disciplinary proceedings,
including the suspension or revocation of an educator certifi-
cate, as provided by the Texas Government Code, Chapter
2001; §21.041(b)(8), which requires the SBEC to propose
rules that provide for the enforcement of an educator's code
of ethics; §21.044(a), which authorizes the SBEC to propose
rules establishing the training requirements a person must
accomplish to obtain a certificate, enter an internship, or enter
an induction-year program and specify the minimum academic
qualifications required for a certificate; §21.058, which provides
for the revocation of educator certificates based on convic-
tion of certain offenses; §21.060, which allows the SBEC to
suspend or revoke educator certificates based on conviction
for certain offenses related to the duties and responsibilities
of the education profession; §22.082, which states that the
SBEC shall subscribe to the criminal history clearinghouse as
provided by the Texas Government Code, §411.0845, and may
obtain from any law enforcement or criminal justice agency all
criminal history record information and all records contained
in any closed criminal investigation file that relate to a specific
applicant for or holder of a certificate issued under the TEC,
Chapter 21, Subchapter B; §22.0831, which requires the SBEC
to conduct a national criminal history record information review
of all applicants for or holders of educator certificates who are
employed in Texas schools; §22.085, which allows the SBEC
to impose a sanction on an educator who does not discharge
an employee or refuse to hire an applicant if the educator
knows or should have known, through a criminal history record
information review, that the employee or applicant has been
convicted of a criminal offense, and requires that school district
superintendents and chief operating officers of open-enroliment
charter schools certify to the commissioner that the district or
school has not failed to discharge or refused to hire any individ-
uals with criminal history; and §22.087, as amended by House
Bill (HB) 1783, 84th Texas Legislature, Regular Session, 2015,
which requires superintendents to notify the SBEC whenever
they obtain knowledge that an applicant for or holder of an
educator certificate has a reported criminal history; the Texas
Government Code, §411.087, as amended by Senate Bill (SB)
1902, 84th Texas Legislature, Regular Session, 2015, which au-
thorizes the SBEC to receive criminal history record information
from the Federal Bureau of Investigation; and §411.090, which
allows the SBEC to obtain criminal history record information
from the Department of Public Safety of the State of Texas;
and the Texas Occupations Code, §53.021(a), as amended
by HB 2299, 84th Texas Legislature, Regular Session, 2015,
effective January 1, 2017, which provides that a licensing
agency may suspend, revoke, or deny a license to a person
convicted of an offense related to the duties and responsibilities

of the education profession and certain other offenses; §53.022,
which provides the factors to be considered by the SBEC in
determining whether a criminal conviction relates to the duties
and responsibilities of the education profession; §53.023, which
provides additional factors to be considered by the SBEC in
determining the fitness of a person convicted of a crime to hold
an educator certificate; §53.024, which provides that licensing
proceedings brought pursuant to Chapter 53 are governed by
the Administrative Procedure Act; §53.025, which requires the
SBEC to issue guidelines providing the reasons for determi-
nations made by the SBEC pursuant to Chapter 53; §53.051,
which requires the SBEC to notify a person in writing of the
reasons for a denial, suspension, or revocation of a certificate
because of a prior conviction of a crime and the procedures for
appeal of that decision; and §53.052, which allows a person
who has exhausted administrative remedies to file an action for
judicial review within 30 days after the SBEC decision becomes
final and appealable.

CROSS REFERENCE TO STATUTE. The adopted amendment
implements the TEC, §§21.031(a); 21.040(6); 21.041(a) and
(b)(1), (4), (7), and (8); 21.044(a); 21.058; 21.060; 22.082;
22.0831; 22.085; and 22.087, as amended by HB 1783, 84th
Texas Legislature, Regular Session, 2015; the Texas Govern-
ment Code, §411.087, as amended by SB 1902, 84th Texas
Legislature, Regular Session, 2015; and §411.090; and Texas
Occupations Code, §§53.021(a), as amended by HB 2299, 84th
Texas Legislature, Regular Session, 2015, effective January 1,
2017; 53.022-53.025; 53.051; and 53.052.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601956

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: May 15, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 475-1497
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SUBCHAPTER B. ENFORCEMENT ACTIONS
AND GUIDELINES
19 TAC §249.15, §249.17

STATUTORY AUTHORITY. The amendments are adopted un-
der the Texas Education Code (TEC), §21.006(c), as amended
by House Bill (HB) 1783, 84th Texas Legislature, Regular Ses-
sion, 2015, and (g), which require the State Board for Educator
Certification (SBEC) to propose rules that require the reporting
of educator misconduct; §21.007, which requires the SBEC to
propose rules that provide for a procedure for placing a notice of
investigation of certain alleged misconduct on an educator's pub-
lic certification records; §21.031(a), which states that the SBEC
shall regulate and oversee all aspects of the certification, con-
tinuing education, and standards of conduct of public school ed-
ucators; §21.035, as amended by HB 2205, 84th Texas Legis-
lature, Regular Session, 2015, which allows the SBEC to dele-
gate authority to the Commissioner of Education or Texas Ed-
ucation Agency (TEA) staff to settle contested cases involving
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educator certification and directs the TEA to provide the admin-
istrative functions and services of the SBEC; §21.040(6), which
allows the SBEC authority to develop and implement policies
that define responsibilities of the SBEC; §21.040(7), which re-
quires the SBEC to execute contracts as necessary for the per-
formance of its administrative functions; §21.041(a), which al-
lows the SBEC to adopt rules as necessary for its own pro-
cedures; §21.041(b)(1), which requires the SBEC to propose
rules that provide for the regulation of educators and the gen-
eral administration of the TEC, Chapter 21, Subchapter B, in
a manner consistent with the TEC, Chapter 21, Subchapter B;
§21.041(b)(4), which requires the SBEC to propose rules that
specify the requirements for the issuance and renewal of an edu-
cator certificate; §21.041(b)(7), which requires the SBEC to pro-
pose rules that provide for disciplinary proceedings, including the
suspension or revocation of an educator certificate, as provided
by the Texas Government Code, Chapter 2001; §21.041(b)(8),
which requires the SBEC to propose rules that provide for the en-
forcement of an educator's code of ethics; §21.044(a), which au-
thorizes the SBEC to propose rules establishing the training re-
quirements a person must accomplish to obtain a certificate, en-
ter an internship, or enter an induction-year program and spec-
ify the minimum academic qualifications required for a certifi-
cate; §21.058, which provides for the revocation of educator
certificates based on conviction of certain offenses; §21.060,
which allows the SBEC to suspend or revoke educator certifi-
cates based on conviction for certain offenses related to the du-
ties and responsibilities of the education profession; §21.105(c),
which allows the SBEC to impose contract abandonment sanc-
tions against a teacher employed under a probationary contract;
§21.160(c), which allows the SBEC to impose contract aban-
donment sanctions against a teacher employed under a continu-
ing contract; §21.210(c), which allows the SBEC to impose con-
tract abandonment sanctions against a teacher employed un-
der a term contract; §22.082, which states that the SBEC shall
subscribe to the criminal history clearinghouse as provided by
the Texas Government Code, §411.0845, and may obtain from
any law enforcement or criminal justice agency all criminal his-
tory record information and all records contained in any closed
criminal investigation file that relate to a specific applicant for or
holder of a certificate issued under the TEC, Chapter 21, Sub-
chapter B; §22.0831, which requires the SBEC to conduct a
national criminal history record information review of all appli-
cants for or holders of educator certificates who are employed
in Texas schools; §22.085, which allows the SBEC to impose a
sanction on an educator who does not discharge an employee or
refuse to hire an applicant if the educator knows or should have
known, through a criminal history record information review, that
the employee or applicant has been convicted of a criminal of-
fense, and requires that school district superintendents and chief
operating officers of open-enrollment charter schools certify to
the commissioner that the district or school has not failed to
discharge or refused to hire any individuals with criminal his-
tory; §22.087, as amended by HB 1783, 84th Texas Legislature,
Regular Session, 2015, which requires superintendents to no-
tify the SBEC whenever they obtain knowledge that an applicant
for or holder of an educator certificate has a reported criminal
history; and §57.491(g), which requires the SBEC to not renew
a certificate due to loan default on a guaranteed student loan;
the Texas Government Code, §411.087, as amended by Senate
Bill (SB) 1902, 84th Texas Legislature, Regular Session, 2015,
which authorizes the SBEC to receive criminal history record in-
formation from the Federal Bureau of Investigation; §411.090,

which allows the SBEC to obtain criminal history record informa-
tion from the Department of Public Safety of the State of Texas;
and §2001.058(e), which allows the SBEC to vacate or mod-
ify an order issued by an administrative law judge, or change a
finding of fact or conclusion of law made by an administrative
law judge, only when the SBEC determines that the adminis-
trative law judge did not properly apply or interpret law, rules,
written policies or a prior administrative decision; that a prior ad-
ministrative decision on which the administrative law judge relied
is incorrect or should be changed; or made a technical error in
a finding of fact; the Texas Family Code, §261.308(d), which,
under certain circumstances, requires the Texas Department of
Family and Protective Services (DFPS) to provide information to
the SBEC regarding a person alleged to have committed child
abuse or neglect; §261.308(e), which requires DFPS to release
information that the SBEC has a reasonable basis for believing
is necessary to assist the SBEC in protecting children from a per-
son alleged to have committed abuse or neglect; §261.406(a),
which requires the DFPS to investigate reports of possible abuse
of a child in a public school; and §261.406(b), as amended by
SB 206, 84th Texas Legislature, Regular Session, 2015, which
requires the DFPS to send a written report to the SBEC on inves-
tigations in schools for appropriate action; and the Texas Occu-
pations Code, §53.021(a), as amended by HB 2299, 84th Texas
Legislature, Regular Session, 2015, effective January 1, 2017,
which provides that a licensing agency may suspend, revoke,
or deny a license to a person convicted of an offense related to
the duties and responsibilities of the education profession and
certain other offenses; §53.022, which provides the factors to be
considered by the SBEC in determining whether a criminal con-
viction relates to the duties and responsibilities of the education
profession; §53.023, which provides additional factors to be con-
sidered by the SBEC in determining the fitness of a person con-
victed of a crime to hold an educator certificate; §53.024, which
provides that licensing proceedings brought pursuant to Chapter
53 are governed by the Administrative Procedure Act; §53.025,
which requires the SBEC to issue guidelines providing the rea-
sons for determinations made by the SBEC pursuant to Chapter
53; §53.051, which requires the SBEC to notify a person in writ-
ing of the reasons for a denial, suspension, or revocation of a
certificate because of a prior conviction of a crime and the pro-
cedures for appeal of that decision; and §53.052, which allows
a person who has exhausted administrative remedies to file an
action for judicial review within 30 days after the SBEC decision
becomes final and appealable.

CROSS REFERENCE TO STATUTE. The adopted amend-
ments implement the TEC, §§21.006(c), as amended by HB
1783, 84th Texas Legislature, Regular Session, 2015, and
(9); 21.007; 21.031(a); 21.035, as amended by HB 2205, 84th
Texas Legislature, Regular Session, 2015; 21.040(6) and (7);
21.041(a) and (b)(1), (4), (7), and (8); 21.044(a); 21.058; 21.060;
21.105(c); 21.160(c); 21.210(c); 22.082; 22.0831; 22.085;
22.087, as amended by HB 1783, 84th Texas Legislature,
Regular Session, 2015; and 57.491(g); the Texas Government
Code, §§411.087, as amended by SB 1902, 84th Texas Legis-
lature, Regular Session, 2015; 411.090; and 2001.058(e); the
Texas Family Code, §261.308(d) and (e) and §261.406(a) and
(b), as amended by SB 206, 84th Texas Legislature, Regular
Session, 2015; and the Texas Occupations Code, §§53.021(a),
as amended by HB 2299, 84th Texas Legislature, Regular Ses-
sion, 2015, effective January 1, 2017; 53.022-53.025; 53.051;
and 53.052.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601957

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: May 15, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 475-1497
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SUBCHAPTER D. HEARING PROCEDURES
19 TAC §249.35

STATUTORY AUTHORITY. The amendment is adopted under
the Texas Education Code (TEC), §21.031(a), which states that
the State Board for Educator Certification (SBEC) shall regu-
late and oversee all aspects of the certification, continuing ed-
ucation, and standards of conduct of public school educators;
§21.035, as amended by House Bill (HB) 2205, 84th Texas Leg-
islature, Regular Session, 2015, which allows the SBEC to del-
egate authority to the Commissioner of Education or Texas Ed-
ucation Agency (TEA) staff to settle contested cases involving
educator certification and directs the TEA to provide the admin-
istrative functions and services of the SBEC; §21.040(6), which
allows the SBEC authority to develop and implement policies
that define responsibilities of the SBEC; §21.040(7), which re-
quires the SBEC to execute contracts as necessary for the per-
formance of its administrative functions; §21.041(a), which al-
lows the SBEC to adopt rules as necessary for its own pro-
cedures; §21.041(b)(1), which requires the SBEC to propose
rules that provide for the regulation of educators and the gen-
eral administration of the TEC, Chapter 21, Subchapter B, in
a manner consistent with the TEC, Chapter 21, Subchapter B;
§21.041(b)(4), which requires the SBEC to propose rules that
specify the requirements for the issuance and renewal of an edu-
cator certificate; §21.041(b)(7), which requires the SBEC to pro-
pose rules that provide for disciplinary proceedings, including the
suspension or revocation of an educator certificate, as provided
by the Texas Government Code, Chapter 2001; §21.041(b)(8),
which requires the SBEC to propose rules that provide for the
enforcement of an educator's code of ethics; and the Texas Gov-
ernment Code, §2001.058(d-1), as added by HB 2154, 84th
Texas Legislature, Regular Session, 2015, which allows an ad-
ministrative law judge at the State Office of Administrative Hear-
ings to dismiss a case and remand it to the referring agency if
a party defaults, and allows the agency to then informally dis-
pose of the case; and §2001.058(e), which allows the SBEC
to vacate or modify an order issued by an administrative law
judge, or change a finding of fact or conclusion of law made by
an administrative law judge, only when the SBEC determines
that the administrative law judge did not properly apply or inter-
pret law, rules, written policies or a prior administrative decision;
that a prior administrative decision on which the administrative
law judge relied is incorrect or should be changed; or made a
technical error in a finding of fact.

CROSS REFERENCE TO STATUTE. The adopted amendment
implements the TEC, §§21.031(a); 21.035, as amended by HB

2205, 84th Texas Legislature, Regular Session, 2015; 21.040(6)
and (7); and 21.041(a) and (b)(1), (4), (7), and (8); and the Texas
Government Code, §2001.058(d-1), as added by HB 2154, 84th
Texas Legislature, Regular Session, 2015, and (e).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 25, 2016.

TRD-201601958

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: May 15, 2016

Proposal publication date: January 1, 2016

For further information, please call: (512) 475-1497

¢ 14 ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 4. COMMERCIAL VEHICLE
REGULATIONS AND ENFORCEMENT
PROCEDURES

SUBCHAPTER A. REGULATIONS
GOVERNING HAZARDOUS MATERIALS
37 TAC §4.1

The Texas Department of Public Safety (the department) adopts
amendments to §4.1, concerning Transportation of Hazardous
Materials, without changes to the proposed text as published
in the March 11, 2016, issue of the Texas Register (41 TexReg
1824). The rule will not be republished.

These amendments are necessary to harmonize updates to Title
49, Code of Federal Regulations with those laws adopted by
Texas.

No comments were received regarding the adoption of these
amendments.

The amendments are adopted pursuant to Texas Transportation
Code, §644.051, which authorizes the director to adopt rules reg-
ulating the safe transportation of hazardous materials and the
safe operation of commercial motor vehicles; and authorizes the
director to adopt all or part of the federal safety regulations, by
reference.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on April 19, 2016.
TRD-201601853

41 TexReg 3314 May 6, 2016 Texas Register



D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: May 9, 2016

Proposal publication date: March 11, 2016

For further information, please call: (512) 424-5848

ADOPTED RULES

May 6, 2016 41 TexReg 3315
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This section contains notices of state agency rules review
as directed by the Texas Government Code, §2001.039.
Included here are (1) notices of plan to review;, (2)

notices of intention to review, which invite public comment to specified rules; and (3) notices of readoption, which
summarize public comment to specified rules. The complete text of an agency’s plan to review is available after it is filed
with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of an
agency’s rule being reviewed and considered for readoption is available in the Texas Administrative Code on the web site

(http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that is reviewing the rules.
Questions about the web site and printed copies of these notices may be directed to the Texas Register office.

Proposed Rule Reviews
Office of Consumer Credit Commissioner
Title 7, Part 5

The Finance Commission of Texas (commission) files this notice of
intention to review and consider for readoption, revision, or repeal
Texas Administrative Code, Title 7, Part 5, Chapter 87, concerning
Tax Refund Anticipation Loans. Chapter 87 contains Subchapter
A, concerning Registration Procedures. Subchapter A consists of
§87.102, concerning Filing of New Application; §87.103, concerning
Processing of Application; §87.104, Relocation of Registered Loca-
tion; §87.105, concerning Fees; §87.106, concerning Applications and
Notices as Public Records; and §87.107, concerning Annual Renewal.

This rule review will be conducted pursuant to Texas Government
Code, §2001.039. The commission will accept comments received
on or before 5:00 p.m. central time on the 31st day after the date this
notice is published in the Texas Register as to whether the reasons for
adopting these rules continue to exist.

The Office of Consumer Credit Commissioner, which administers these
rules, believes that the reasons for adopting the rules contained in this
chapter continue to exist. Any questions or written comments pertain-
ing to this notice of intention to review should be directed to Laurie
Hobbs, Assistant General Counsel, Office of Consumer Credit Com-
missioner, 2601 North Lamar Boulevard, Austin, Texas 78705-4207
or by email to laurie.hobbs@occc.texas.gov. Any proposed changes
to the rules as a result of the review will be published in the Proposed
Rules Section of the Texas Register and will be open for an additional
31-day public comment period prior to final adoption or repeal by the
commission.

TRD-201602002

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: April 27, 2016

¢ ¢ ¢
State Board for Educator Certification
Title 19, Part 7

The State Board for Educator Certification (SBEC) proposes the re-
view of Title 19, Texas Administrative Code (TAC), Chapter 239, Stu-
dent Services Certificates, pursuant to the Texas Government Code,
§2001.039. The rules being reviewed by the SBEC in 19 TAC Chap-
ter 239 are organized under the following subchapters: Subchapter A,
School Counselor Certificate; Subchapter B, School Librarian Certifi-

cate; Subchapter C, Educational Diagnostician Certificate; Subchapter
D, Reading Specialist Certificate; and Subchapter E, Master Teacher
Certificate.

As required by the Texas Government Code, §2001.039, the SBEC
will accept comments as to whether the reasons for adopting 19 TAC
Chapter 239, Subchapters A-E, continue to exist.

The comment period on the review of 19 TAC Chapter 239, Subchap-
ters A-E, begins May 6, 2016, and ends June 6, 2016. The SBEC will
take registered oral and written comments on the review of 19 TAC
Chapter 239 at the June 10, 2016 meeting in accordance with the SBEC
board operating policies and procedures. Comments or questions re-
garding this rule review may be submitted to Cristina De La Fuente-
Valadez, Rulemaking, Texas Education Agency, 1701 North Congress
Avenue, Austin, Texas 78701-1494. Comments may also be submitted
electronically to sbecrules@tea.texas.gov. Comments should be iden-
tified as "SBEC Rule Review."

TRD-201601959

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Filed: April 25, 2016

¢ ¢ L4
Texas Facilities Commission
Title 1, Part 5
Chapter 123, Facility Design and Construction

In accordance with Texas Government Code §2001.039, the Texas Fa-
cilities Commission (the "Commission") proposes to review its admin-
istrative rules contained in Texas Administrative Code, Title 1, Part 5,
Chapter 123, entitled Facility Design and Construction.

Chapter 123 relates to the Commission's duties and functions concern-
ing the Commission's facility design and construction program includ-
ing delegation of authority, land and real property acquisition, construc-
tion project administration and wage rates.

As required by Texas Government Code §2001.039, the Commission
conducts this review to determine whether the statutory authority and
the business reasons for Chapter 123 continue to exist.

Comments on the proposals may be submitted to Naomi Gonzalez, As-
sistant General Counsel, Texas Facilities Commission, P.O. Box 13047,
Austin, Texas 78711-3047. Comments may also be sent via electronic
mail to rulescomments@tfc.state.tx.us and should state "Proposed Rule
Review Ch. 123" in the subject line of e-mailed comments. Comments

RULE REVIEW May 6, 2016 41 TexReg 3317
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must be received no later than thirty (30) days from the date of publi-
cation of this notice in the Texas Register.

TRD-201601903

Kay Molina

General Counsel

Texas Facilities Commission
Filed: April 21, 2016

¢ ¢ ¢
Texas Board of Pardons and Paroles
Title 37, Part 5

Under the 1997 General Appropriations Act, Article IX, Section 167,
Review of Agency Rules, the Texas Board of Pardons and Paroles files
this notice of intent to review and consider for readoption, revision, or
repeal Texas Administrative Code, Title 37, Public Safety and Correc-
tions, Part 5, Chapter 147 (Hearings), Chapter 149 (Mandatory Super-
vision) and Chapter 150 (Memorandum of Understanding and Board
Policy Statements).

The Board undertakes its review pursuant to Government Code,
§2001.039. The Board will accept comments for 30 days following
the publication of this notice in the Texas Register and will assess
whether the reasons for adopting the sections under review continue
to exist. Proposed changes to the rules as a result of the rule review
will be published in the Proposed Rules section of the Texas Register.
The proposed rules will be open for public comment prior to final
adoption by the Board, in accordance with the requirements of the
Administrative Procedure Act, Government Code Chapter 2001.

Any questions or written comments pertaining to this notice of inten-
tion to review should, for the next 30-day comment period, be directed
to Bettie Wells, General Counsel, Texas Board of Pardons and Paroles,
209 W. 14th Street, Suite 500, Austin, Texas 78701 or by e-mail to bet-
tie.wells@tdcj.texas.gov.

TRD-201601921

Bettie Wells

General Counsel

Texas Board of Pardons and Paroles
Filed: April 25, 2016

14 ¢ L4
Adopted Rule Reviews
Texas Education Agency
Title 19, Part 2

The State Board of Education (SBOE) adopts the review of 19 TAC
Chapter 100, Charters, Subchapter A, Open-Enrollment Charter
Schools, and Subchapter B, Home-Rule School District Charters,
pursuant to the Texas Government Code, §2001.039. The SBOE
proposed the review of 19 TAC Chapter 100, Subchapters A and B, in
the February 12, 2016 issue of the Texas Register (41 TexReg 1131).

The SBOE finds that the reasons for adopting 19 TAC Chapter 100,
Subchapters A and B, continue to exist and readopts the rules. The
SBOE received no comments related to the review of Subchapters A
and B. No changes are necessary as a result of the review.

TRD-201601966

Cristina De La Fuente-Valadez
Director, Rulemaking

Texas Education Agency
Filed: April 26, 2016

¢ ¢ ¢

The Texas Education Agency (TEA) adopts the review of 19 TAC
Chapter 103, Health and Safety, Subchapter AA, Commissioner's Rules
Concerning Physical Fitness; Subchapter BB, Commissioner's Rules
Concerning General Provisions for Health and Safety; and Subchapter
CC, Commissioner's Rules Concerning Safe Schools, pursuant to the
Texas Government Code, §2001.039. The TEA proposed the review
of 19 TAC Chapter 103, Subchapters AA-CC, in the January 1, 2016
issue of the Texas Register (41 TexReg 295).

Relating to the review of 19 TAC Chapter 103, Subchapter AA, the
TEA finds that the reasons for adopting Subchapter AA continue to
exist and readopts the rules. The TEA received no comments related
to the review of Subchapter AA. No changes are necessary as a result
of the review.

Relating to the review of 19 TAC Chapter 103, Subchapter BB, the
TEA finds that the reasons do not exist for adopting §103.1101, Auto-
mated External Defibrillator (AED) Reimbursement, since there have
been no appropriations for the program since the 80th Texas Legisla-
ture, 2007. The TEA received no comments related to the review of
Subchapter BB. At a later date, the TEA plans to repeal §103.1101.

Relating to the review of 19 TAC Chapter 103, Subchapter CC, the
TEA finds that the reasons for adopting Subchapter CC continue to
exist and readopts the rules. The TEA received one comment related
to the review of Subchapter CC. Following is a summary of the public
comment received and the corresponding agency response.

Comment: Disability Rights Texas commented that the educators who
operate Disciplinary Alternative Education Programs (DAEPs) often
have an overall approach to discipline that does not acknowledge and
recognize the individualized needs of special education students. The
commenter stated that students with individualized education programs
would benefit if the commissioner were to readopt 19 TAC §103.1201,
Standards for the Operation of School District Disciplinary Alterna-
tive Education Programs, with an amendment that clarifies that the
established timeline for a student's transition from the DAEP to the
student's locally assigned campus cannot be made contingent upon a
points and/or level system that does not appropriately accommodate
the student's disability. The commenter further stated that such a rule
amendment would be consistent with the legislature's recent change to
the Texas Education Code that certain disciplinary decisions must take
into account whether a student's disability substantially impairs the stu-
dent's capacity to appreciate the wrongfulness of the student's conduct.
Finally, Disability Rights Texas commented that students in special ed-
ucation would benefit if the commissioner were to readopt the rule with
an amendment that clarifies that the DAEP must avoid aversive prac-
tices and techniques including, but not limited to, prolonged confine-
ment of the student to a space for the self-discipline of misbehavior.

Agency Response: The agency agrees that the reasons for adopting
19 TAC Chapter 103, Subchapter CC, continue to exist. With regard
to the recommendation that 19 TAC §103.1201 be amended to clarify
that the established timeline for a student's transition from a DAEP to
a locally assigned campus cannot be made contingent upon a points-
based or level system, the agency disagrees. In the absence of any data
to substantiate the commenter's concerns that the transition procedures
adversely affect students who receive special education services, the
agency does not believe that it is necessary to amend the rule. With
regard to the recommendation that 19 TAC §103.1201 be amended to
clarify that DAEPs must avoid the use of confinement and aversive
disciplinary practices, the agency disagrees and believes the issues are
addressed sufficiently in Texas Education Code, §37.0021, and 19 TAC
§89.1053, Procedures for Use of Restraint and Time-Out.

No changes are necessary as a result of the review.

41 TexReg 3318 May 6, 2016 Texas Register
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This concludes the review of 19 TAC Chapter 103.

TRD-201601964

Cristina De La Fuente-Valadez
Director, Rulemaking

Texas Education Agency
Filed: April 26, 2016

¢ ¢ ¢

The State Board of Education (SBOE) adopts the review of 19 TAC
Chapter 129, Student Attendance, Subchapter A, Student Attendance
Allowed, and Subchapter B, Student Attendance Accounting, pursuant
to the Texas Government Code, §2001.039. The SBOE proposed the
review of 19 TAC Chapter 129, Subchapters A and B, in the February
12, 2016 issue of the Texas Register (41 TexReg 1131).

The SBOE finds that the reasons for adopting 19 TAC Chapter 129,
Subchapters A and B, continue to exist and readopts the rules. The
SBOE received comments related to the review of Subchapters A and
B. Following is a summary of the comments received and the corre-
sponding agency responses.

Comment: Disability Rights Texas commented that 19 TAC §129.1,
Free Attendance in General, should be strengthened to specify that chil-
dren cannot be denied enrollment on a basis not expressly authorized
by law. The commenter stated that students with disciplinary and juve-
nile justice backgrounds have been denied enrollment by some school
districts and open-enrollment charter schools.

Response: The SBOE disagrees that 19 TAC §129.1 should be
amended. The appropriate place for the suggested language is in
Section 3.3.6 of the student attendance accounting handbook (SAAH),
which includes language regarding the bases for which a student must
be allowed to enroll in school. The SAAH is adopted annually as
part of 19 TAC §129.1025, Adoption by Reference: Student Atten-
dance Accounting Handbook. The agency anticipates proposing the
2016-2017 handbook later in 2016 and encourages the commenter
to review and suggest potential amendments to Section 3.3.6 of the
SAAH at that time.

Comment: Disability Rights Texas commented that 19 TAC §129.21,
Requirements for Student Attendance Accounting for State Funding
Purposes, should be amended in subsection (j)(3) to specify that a
healthcare professional may provide a single timely document appli-
cable to more than one daily absence.

Response: The SBOE disagrees that 19 TAC §129.21 should be
amended. The appropriate place for the suggested language is in
Section 3.6.3 of the SAAH, which includes language related to
documenting medical appointments. The SAAH is adopted annually
as part of 19 TAC §129.1025. The agency anticipates proposing the
2016-2017 handbook later in 2016 and encourages the commenter
to review and suggest potential amendments to Section 3.6.3 of the
SAAH at that time.

Comment: Disability Rights Texas commented that the State Board of
Education should review House Bill (HB) 2398, 84th Texas Legisla-
ture, 2015, to determine whether any conforming amendments related
to truancy prevention measures and attendance are needed in 19 TAC
Chapter 129.

Response: The SBOE has determined that no conforming amendments
to HB 2398 are necessary for 19 TAC Chapter 129, Subchapters A and
B.

No changes to Subchapter A are necessary as a result of the review.

At its April 2016 meeting, the SBOE approved for first reading and
filing authorization a proposed amendment in Subchapter B that would
modify the requirements for taking attendance for board-approved off-
campus activities to allow paraprofessionals to take attendance.

TRD-201601965

Cristina De La Fuente-Valadez
Director, Rulemaking

Texas Education Agency
Filed: April 26, 2016

¢ ¢ 1 4
Texas Facilities Commission
Title 1, Part 5
Chapter 115, Facilities Leasing Program

Pursuant to the notice of the proposed rule review published in the De-
cember 11, 2015, issue of the Texas Register (40 TexReg 8915), the
Texas Facilities Commission (the "Commission") has reviewed and
considered for readoption, revision, or repeal Texas Administrative
Code, Title 1, Part 5, Chapter 115, Facilities Leasing Program, in ac-
cordance with Texas Government Code, §2001.39.

The Commission received no public comments concerning the review
of Chapter 115. The Commission has completed its review and has de-
termined that the reasons for originally adopting Chapter 115 continue
to exist. In addition, the Commission reviewed the rules to determine
whether the rules are obsolete, reflect current legal and policy consid-
erations, reflect current procedures and practices of the Commission,
and are in compliance with the Texas Administrative Procedure Act,
Texas Government Code Chapter 2001. The Commission has deter-
mined that the rules are still necessary with one proposed amendment
to §115.13(b)(8), under Subchapter A and three new rules proposed
under a new Subchapter B concerning the cancellation of leases due to
lack of funding.

The Commission has determined to readopt the rules in Chapter 115
with amendments pursuant to Texas Government Code §2001.39. A
concurrent notice of proposed rule amendment and proposed new rules
related to Chapter 115 will be published in the 7exas Register for public
comment.

This completes the Commission's review of Texas Administrative
Code, Title 1, Part 5, Chapter 115, Facilities Leasing Program.
TRD-201601904

Kay Molina

General Counsel

Texas Facilities Commission

Filed: April 21, 2016

¢ ¢ ¢
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The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Texas Department of Agriculture

2016 - 2017 Urban Schools Agricultural Grant Program
Request for Applications

Statement of Purpose

The Texas Department of Agriculture (TDA) is accepting applications
for the Urban Schools Agricultural Grant Program for public elemen-
tary or middle schools from urban school districts with an enrollment
of at least 49,000 students. A non-profit organization may also submit
aproposal with the support of an eligible Texas public or middle school
where the project will be administered.

Pursuant to the Texas Agriculture Code, §§48.001 - 48.005, and Texas
Administrative Code, Title 4, Part 1, Chapter 1, §§1.800 - 1.804, TDA
hereby requests applications for agricultural projects designed to fos-
ter an understanding and awareness of agriculture in elementary and
middle school students, to be conducted during the period of October
1, 2016, through September 30, 2017, from certain Texas urban school
districts or nonprofit organizations that partner with these schools.

Agriculture is defined as the science, art, or practice of cultivating the
soil, producing crops, raising livestock, and in varying degrees the
preparation and marketing of the resulting products. Projects funded
must be dedicated to education and/or awareness of agriculture in ele-
mentary and middle school students in certain urban school districts in
Texas and should be designed to improve students' understanding and
appreciation of agriculture.

Eligibility
Submitted proposals must benefit a Texas public elementary or mid-

dle school from an urban school district with an enrollment of at least
49,000 students.

A non-profit organization may also submit a proposal with the support
of an eligible Texas public or middle school where the project will be
administered.

Eligible school districts according to Texas Education Agency's (TEA)
October 2014 - 2015 record:

Aldine Independent School District;
Arlington Independent School District;
Austin Independent School District;
Conroe Independent School District;
Cypress-Fairbanks Independent School District;
Dallas Independent School District;

El Paso Independent School District;
Fort Bend Independent School District;
Fort Worth Independent School District;
Frisco Independent School District;
Garland Independent School District;

Houston Independent School District;

Katy Independent School District;

Klein Independent School District;
Lewisville Independent School District;
North East Independent School District;
Northside Independent School District;
Pasadena Independent School District;
Plano Independent School District; and
San Antonio Independent School District.

If your school district is not listed above, and you feel it meets the min-
imum student enrollment of 49,000, you may attach a TEA verification
of enrollment to your application.

Funding Parameters

Selected projects will receive funding on a cost reimbursement basis.
Funds will not be advanced to grantees. Selected applicants must have
the financial capacity to pay for all costs up front.

Awards are subject to the availability of funds. If no funds are appro-
priated or collected for this purpose, applicants will be informed ac-
cordingly.

Eligible school districts should submit a single application. The appli-
cation will require the school district to list participating campus names
and the requested amount per campus. School districts and non-profit
organizations are limited to a maximum grant award of $10,000; a sin-
gle campus may not receive more than $2,500.

Application Requirements

Application and information can be downloaded from the Grants Office
section under the Grants and Services tab at www. TexasAgriculture.gov.

Submission Information

Only materials actually received by TDA by 5:00 p.m. (CT) on
Wednesday, May 25, 2016, will be reviewed as part of the proposal.

For questions regarding submission of the proposal and/or TDA re-
quirements, please contact TDA's Grants Office at (512) 463-9932 or
by email at Grants@ TexasAgriculture.gov.

TRD-201601980

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Filed: April 26, 2016

¢ ¢ ¢

2017 Surplus Agriculture Serving Students Request for
Applications

Statement of Purpose

Pursuant to the Texas Agriculture Code, Chapter 21 and in accordance
with House Bill 1, 84th Legislative Session, (General Appropriations
Act) Article VI, page 8, Rider 27, the Texas Department of Agriculture
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(TDA) requests applications for projects that provide surplus agricul-
tural products to low income students and their families and offer cor-
responding educational activities.

Eligibility

Grant applications will be accepted from any organization able to effec-
tively administer a program that provides surplus agricultural products
to low income students and their families and offer corresponding ed-
ucational activities. This may include, but is not limited to, non-profit
organizations that have been determined by the Internal Revenue Ser-
vice (IRS) to be exempt from taxation pursuant to Section 501(c)(3) of

the Internal Revenue Code, Texas independent school districts or char-
ter schools.

For purposes of this application, the term "agricultural product" means
an agricultural, apicultural, horticultural, or vegetable food product,
either in its natural or processed state, for human consumption, in-
cluding: (1) fish or other aquatic species; (2) livestock, a livestock
product, or a livestock by-product; (3) poultry, a poultry product, or
a poultry by-product; (4) wildlife processed for food or by-products;
and (5) fruits, vegetables and grains. In addition to agricultural prod-
ucts grown in excess of a producer's needs, the term "surplus" includes
any products not meeting that definition that are made available by a
producer for distribution to food banks and other charitable organiza-
tions that serve the needy or low-income individuals. TDA will follow
§2155.444 of the Texas Government Code, relating to preference to
Texas and United States products and Texas services, in making awards
under this request for applications.

Funding Parameters

Awards are subject to the availability of funds. If funds are not ap-
propriated or collected for this purpose, Applicants will be informed
accordingly.

Cumulative funding is limited to a maximum of $540,000. Grant award
amounts may vary. Funding is limited to the operation of a program
that coordinates the distribution of surplus agricultural products to low-
income students and their families.

Application Requirements

Application and information can be downloaded from the Grants Office
section under the Grants and Services tab at www. TexasAgriculture.gov.

Submission Information

Only materials actually received by TDA by 5:00 p.m. (CT) on Tues-
day, June 7, 2016, will be reviewed as part of the proposal.

For questions regarding submission of the proposal and/or TDA re-
quirements, please contact TDA's Grants Office at (512) 463-6695 or
by email at Grants@ TexasAgriculture.gov.

TRD-201601981

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Filed: April 26, 2016

¢ ¢ ¢
Texas Animal Health Commission

Notice of Award

In accordance with Government Code, Chapter 2254, Subchapter B,
the Texas Animal Health Commission (TAHC) publishes this notice of
a consultant contract award for the Field Program Specialist Consul-
tant, #554-6-441. Notice of the request for proposals was published in
the December 25, 2015, issue of the Texas Register (40 TexReg 9787).

The consultant will assist in completing epidemiological investigation
reports on affected Tuberculosis (TB) herds detailing possible sources
of infection, methods employed to eliminate TB, and trace-outs of ex-
posed animals. These reports will be reviewed by the State Epidemi-
ologist and USDA-APHIS-VS officials. In addition to TB work, the
consultant may be asked to assist with the Texas Cattle Fever Tick out-
break in south Texas and ongoing Brucellosis eradication work while
the TAHC is dedicating much of its time and resources to the recent
incursion of Chronic Wasting Disease in the state.

The selected consultant for these services is Mr. Robert M. Meyer,
1600 Scarborough Drive, Fort Collins, Colorado 80526. The total
value of the contract is $100,000. The contract work period started
on April 11, 2016, and will continue through August 31, 2016.

TRD-201601977

Gene Snelson

General Counsel

Texas Animal Health Commission
Filed: April 26, 2016

¢ ¢ ¢
Office of the Attorney General

Request for Applications for the Domestic Violence High Risk
Teams Grant Program; Planning Grant to a State Domestic
Violence Coalition Grant Program

The Crime Victim Services Division (CVSD) of the Office of the At-
torney General (OAG) is soliciting applications from State Domestic
Violence Coalitions to utilize funds to prevent domestic violence and
domestic violence homicide in Texas. The successful applicant will as-
sist the OAG in implementing the Domestic Violence High-Risk Teams
grant program established by House Bill 3327 (84th Regular Session).

The funds for the project will be awarded to the successful applicant
to assist the OAG in implementing the Domestic Violence High-Risk
Teams grant program and to facilitate collaborative efforts to (1) iden-
tify pilot sites in local communities that have the capacity to expand
existing domestic violence high risk teams; (2) evaluate funded pilot
site results; (3) identify best practice models that may be implemented
in other communities; (4) provide technical assistance to grantees and
other communities interested in implementing domestic violence high
risk teams; and (5) make recommendations to improve the grant pro-
gram or the implementation of the high risk teams.

Applicable Funding Source:

The source of funding is through an appropriation by the Texas Legis-
lature. All funding is contingent upon an appropriation to the OAG by
the Texas Legislature. The OAG makes no commitment that an appli-
cation, once submitted, or a grant, once funded, will receive subsequent
funding.

Eligibility Requirements:

Eligible Applicants: State Domestic Violence Coalition- a statewide
nonprofit organization that has been identified as a domestic violence
coalition by a state or federal agency authorized to make that designa-
tion.

Eligibility: The OAG will initially screen each application for eligibil-
ity. Applications will be deemed ineligible if the application is submit-
ted by an ineligible applicant; the application is not filed in the manner
and form required by the Application Kit; the application is filed after
the deadline established in the Application Kit; or the application does
not meet other requirements as stated in the Request for Applications
(RFA) and the Application Kit.
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How to Obtain Application Kit:

The OAG will post the Application Kit on the OAG's website at
https://www.texasattorneygeneral.gov/cvs/grants-and-contracts.
Updates and other helpful reminders about the application process will
also be posted at this location. Potential applicants are encouraged to
refer to the site regularly.

Deadlines and Filing Instructions for the Grant Application:

Registration Deadline: Online registration is required to apply for a
grant. The deadline to register will be stated in the Application Kit.
If registration is not completed by the deadline, then an Application
will not be accepted and is not eligible for funding. To register go to:
https://www.texasattorneygeneral.gov/cvs/grants-and-contracts.

Application Deadline: The applicant must submit its application, in-
cluding all required attachments to the OAG. The OAG must receive
the submitted application and all required attachments by the deadline
established in the Application Kit.

Filing Instructions: Strict compliance with the filing instructions, as
provided in the Application Kit, is required.

The OAG will not consider an Application if it is not filed by the due
date as stated in the Application Kit.

Minimum and Maximum Amounts of Funding Available:

The minimum amount of funding is $10,000 per fiscal year. The max-
imum amount of funding is $30,000 per fiscal year.

The award amount is determined solely by the OAG. The OAG may
award grants at amounts above or below the established funding levels
and is not obligated to fund a grant at the amount requested.

Start Date and Length of Grant Contract Period:

This grant period will start on or after March 1, 2016. A one year
contract(s) of up to one year will be awarded. It is anticipated that one
grant will be awarded through this solicitation.

No Match Requirements:
There are no match requirements.
Award Criteria:

The OAG will make funding decisions that support the efficient and
effective use of public funds. Scoring components may include, but
are not limited to: information provided by the applicant on the organ-
ization's capacity, infrastructure, current knowledge, efforts, expertise
and experience, and on the proposed project activities and budget.

Grant Purpose Area:

The purpose of the Planning Grant to a State Domestic Violence Coali-
tion is to assist the OAG in developing a plan to identify, assess, de-
velop, and sustain Domestic Violence High Risk Teams (DVHRT) in
Texas. The successful Applicant will facilitate a collaborative process
to:

Identify pilot sites in local communities that have the capacity to ex-
pand existing domestic violence high risk teams;

Evaluate funded pilot site results;

Identify best practice models that may be implemented in other com-
munities;

Provide technical assistance to communities interested in implement-
ing domestic violence high risk teams; and

Make recommendations to improve the implementation and/or the ex-
pansion of DVHRTSs in Texas.

Ineligible Activities:
Ineligible activities include, but are not limited to:
Activities solely for research purposes

Activities solely for the prosecution of an offender, such as witness
coordination, expert witness fees, or prosecutor salaries

Activities solely for law enforcement purposes, such as investigators
or patrol officers

Probation activities that assist an offender

Offender-related activities, such as mediation or alcohol/drug abuse
counseling

Activities solely to prevent crime
NEW:

Public Awareness Campaigns
Prohibitions on Use of Grant Funds:

OAG grant funds may not be used to support or pay the costs of over-
time, dues, or lobbying; any portion of the salary or any other compen-
sation for an elected government official; the purchase of food and bev-
erages except as allowed under Texas State Travel Guidelines; the pur-
chase or lease of vehicles; the purchase of promotional items or recre-
ational activities; costs of travel that are unrelated to the direct delivery
of services that support the OAG grant-funded program; the costs for
consultants or vendors who participate directly in writing a grant appli-
cation; payment of bad debt, fines or penalties; medical costs, such as
Sexual Assault Nurse Examiner (SANE) fees or salaries, or items paid
for by the Crime Victims Compensation (CVC) fund, or for any unal-
lowable costs set forth in applicable state or federal law, rules, regula-
tions, guidelines, policies, procedures or cost principles. Grant funds
may not be used to purchase any other products or services the OAG
identifies as inappropriate or unallowable within this RFA or the Ap-
plication Kit.

OAG Contact Person:

If additional information is needed, contact Lyndsay Ysla at
Grants@texasattorneygeneral.gov or (512) 936-1278.

TRD-201601979

Amanda Crawford

General Counsel

Office of the Attorney General
Filed: April 26, 2016

¢ ¢ ¢

Texas Health and Safety Code and Texas Water Code
Settlement Notice

The State of Texas gives notice of the following proposed resolution
of an environmental enforcement action under the Texas Water Code.
Before the State may enter into a voluntary settlement agreement, the
State shall permit the public to comment in writing pursuant to §7.110
of the Texas Water Code. The Attorney General will consider any writ-
ten comments and may withdraw or withhold consent to the proposed
agreement if the comments disclose facts or considerations indicat-
ing that consent is inappropriate, improper, inadequate, or inconsistent
with the requirements of the law.

Case Title and Court: Harris County, Texas and the State of Texas,
Acting by and through the Texas Commission on Environmental Qual-
ity, a Necessary and Indispensable Party v. Rebecca Village Busi-
ness Park, L.P. and Rebecca Village Business Park GP, LLC; Cause
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No. 2014-59154; in the 133rd Judicial District Court of Harris County,
Texas.

Background: Defendants Rebecca Village Business Park, L.P. and Re-
becca Village Business Park GP, LLC own property located at 3315
Spring Cypress Road, Spring, Harris County, Texas. Defendants were
cited for failing to repair a malfunctioning On-Site Sewage Facility
(OSSF) at their property, which caused sewage and sludge to discharge
onto the ground and adjacent property on multiple occasions in viola-
tion of Chapter 366 of the Texas Health and Safety Code, Chapter 7 of
the Texas Water Code, and Chapter 285 of Title 30 of the Texas Ad-
ministrative Code.

Proposed Settlement: Since the filing of the lawsuit in late 2014, De-
fendants have worked extensively with the Harris County Public Infra-
structure Department and a new OSSF has been installed. The parties
propose an Agreed Final Judgment, which awards Harris County and
the State $8,000 in civil penalties, to be equally divided between Harris
County and the State, and the State's attorney's fees in the amount of
$2,000.

The Office of the Attorney General will accept written comments relat-
ing to the proposed judgment for thirty (30) days from the date of pub-
lication of this notice. The proposed judgment may be examined at the
Office of the Attorney General, 300 W. 15th Street, 10th Floor, Austin,
Texas, and copies may be obtained in person or by mail for the cost of
copying. Requests for copies of the proposed judgment and settlement,
and written comments on the same, should be directed to Emily Pet-
rick, Assistant Attorney General, Office of the Texas Attorney General,
P.O. Box 12548, MC 066, Austin, Texas 78711-2548, (512) 463-2012,
facsimile (512) 320-0911.

TRD-201601991

Amanda Crawford

General Counsel

Office of the Attorney General
Filed: April 27, 2016

¢ ¢ ¢
Brazos Valley Council of Governments

Notice of Release of Request for Proposal for Brazos Valley
Child Care Management Services

On May 2, 2016 the Workforce Solutions Brazos Valley Board (WS-
BVB) will release a Request for Proposal (RFP) for a single contractor
to operate the Child Care Management Services program. The con-
tractor selected through this procurement will be required to provide
the following services in an environment of declining federal funding.
Services include: Child Care Client Services, Provider Management,
Financial Management.

These services are provided for the residents of Brazos, Washington,
Robertson, Burleson, Madison, Leon, and Grimes counties. Workforce
Solutions Brazos Valley Board (WSBVB) will receive proposals from
private and public organizations or individuals to provide management
as an independent contractor for child care services in the seven coun-
ties in the Brazos Valley Region, effective October 1, 2016. This con-
tract may be renewed up to three times, in one year increments, de-
pending on performance and availability of funds.

A Bidder's Conference will be held through a telephone conference
call on Tuesday May 17, 2016 from 10:00 a.m. to 11:00 a.m. Individ-
uals and organizations interested in calling in should contact Richard
Rogers no later than 5:00 p.m. on the day before the call (see contact
information below) to receive the phone number and pass code for the
call. To view and download the RFP go to www.bvjobs.org. 2012.

The contact person for this procurement is Board Consultant Richard
Rogers, (512) 963-4895, or email richard@swtexas.net. Difficulties
downloading the RFP document should be referred to Shawna Rendon
at (979) 595-2800 ext.

Proposals in response to this RFP are due no later than 12:00 Noon
May 31, 2016. Hand delivered, Fed EX or UPS proposals should go
to Workforce Solutions Brazos Valley at 3991 East 29th Street, Bryan,
Texas 77802. Mailed proposals should be addressed to: WSBVB, P.O.
Box 4128, Bryan, Texas 77805. Proposals arriving after the due date
and time will not be accepted, regardless of postmarked date.
TRD-201601932

Patricia Buck

Program Manager - Workforce Center Board

Brazos Valley Council of Governments

Filed: April 25, 2016

¢ ¢ ¢
Office of Consumer Credit Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Texas Finance Code.

The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 05/02/16 - 05/08/16 is 18% for Con-
sumer'/Agricultural/Commercial? credit through $250,000.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 05/02/16 - 05/08/16 is 18% for Commercial over $250,000.

! Credit for personal, family or household use.

2 Credit for business, commercial, investment or other similar purpose.
TRD-201601975

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Filed: April 26, 2016

¢ ¢ ¢
East Texas Regional Water Planning Group (Re-
gion I)
Region I May 18, 2016, Meeting
Region I - East Texas Regional Water Planning Group will meet
Wednesday, May 18, 2016, at 10:00 a.m. at the Nacogdoches Recre-

ation Center located at 1112 North Street, Nacogdoches, Texas. Please
contact Stacy Corley at (936) 559-2528 for information.

TRD-201601974
Stacy Corley
Grant Coordinator
East Texas Regional Water Planning Group (Region 1)
Filed: April 26, 2016

14 14 L4
Texas Education Agency

Public Notice of Texas Request of a Waiver from Assessing
Speaking and Listening in English Language Arts Assessments

Filing Date. April 27, 2016
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Purpose and Scope of Waiver Request. Texas is requesting a waiver
from the U.S. Department of Education (USDE) to delay implementa-
tion of assessments of speaking and listening in English language arts
assessments until the 2017-2018 school year at the earliest.

The USDE is allowing states to request a waiver from assessing speak-
ing and listening as part of its English language arts assessments. The
Texas State Board of Education has adopted the Texas Essential Knowl-
edge and Skills (TEKS) curriculum standards in English language arts
and reading, which include standards for speaking and listening. Fed-
eral law requires assessments to include all adopted content standards;
however, measuring the full range of speaking and listening in a large-
scale summative assessment is not practical at this time.

As a result, Texas is seeking a waiver from this requirement pursuant
to §8401(b) of the Elementary and Secondary Education Act of 1965
(ESEA), as amended by the Every Student Succeeds Act (ESSA).
Specifically, Texas is requesting a limited waiver of §1111(b)(3)(C)(ii)
of the ESEA, as amended by the No Child Left Behind Act of 2001
(NCLB), so that the state's assessment system need not measure the
full range of standards in the speaking and listening strand at this time.

The requested waiver would be effective through the 2016-2017 school
year. Texas will continue to develop best practices with respect to as-
sessing speaking and listening on large-scale assessments, though it
may request an extension of the waiver for subsequent years.

Public Comments. The public comment period on the waiver request
begins May 6, 2016, and ends June 6, 2016. Comments on the waiver
request may be submitted electronically to studenta@tea.texas.gov.

Further Information. For more information, contact the Division
of Student Assessment by mail at 1701 North Congress Avenue,
Austin, Texas 78701; by telephone at (512) 463-9536; or by email at
studenta@tea.texas.gov.

Issued in Austin, Texas, on April 27, 2016.

TRD-201601994

Cristina De La Fuente-Valadez
Director, Rulemaking

Texas Education Agency
Filed: April 27, 2016

¢ ¢ ¢
Texas Commission on Environmental Quality

Agreed Orders

The Texas Commission on Environmental Quality (TCEQ, agency, or
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075 requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs.
TWC, §7.075 requires that notice of the proposed orders and the op-
portunity to comment must be published in the Texas Register no later
than the 30th day before the date on which the public comment period
closes, which in this case is June 6, 2016. TWC, §7.075 also requires
that the commission promptly consider any written comments received
and that the commission may withdraw or withhold approval of an AO
if a comment discloses facts or considerations that indicate that con-
sent is inappropriate, improper, inadequate, or inconsistent with the re-
quirements of the statutes and rules within the commission's jurisdic-
tion or the commission's orders and permits issued in accordance with
the commission's regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an
AO should be sent to the enforcement coordinator designated for each
AOQ at the commission's central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on June 6, 2016. Writ-
ten comments may also be sent by facsimile machine to the enforce-
ment coordinator at (512) 239-2550. The commission enforcement co-
ordinators are available to discuss the AOs and/or the comment proce-
dure at the listed phone numbers; however, TWC, §7.075 provides that
comments on the AOs shall be submitted to the commission in writing.

(1) COMPANY: A-A-A STORAGE SHELL ROAD, LLC; DOCKET
NUMBER: 2016-0274-EAQ-E; IDENTIFIER: RN108745381; LO-
CATION: Georgetown, Williamson County; TYPE OF FACILITY:
commercial storage facility project; RULE VIOLATED: 30 TAC
§213.4(a)(1), by failing to obtain approval of an Edwards Aquifer
Protection Plan prior to commencing a regulated activity over the Ed-
wards Aquifer Recharge Zone; PENALTY: $5,625; ENFORCEMENT
COORDINATOR: Alejandro Laje, (512) 239-2547; REGIONAL
OFFICE: 12100 Park 35 Circle, Building A, Austin, Texas 78753,
(512) 339-2929.

(2) COMPANY: Amy Investments, Incorporated dba Triangle
Market; DOCKET NUMBER: 2015-0775-PST-E; IDENTIFIER:
RN102992146; LOCATION: Beaumont, Jefterson County; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §115.244(1) and Texas Health and Safety Code
(THSC), §382.085(b), by failing to conduct daily inspections of the
Stage II vapor recovery system; 30 TAC §115.245(2) and THSC,
§382.085(b), by failing to verify proper operation of the Stage II
equipment at least once every 12 months; 30 TAC §115.242(d)(9) and
THSC, §382.085(b), by failing to post operating instructions conspic-
uously on the front of each gasoline dispensing pump equipped with
a Stage II vapor recovery system; and 30 TAC §115.242(d)(3) and
THSC, §382.085(b), by failing to maintain the Stage II vapor recovery
system in proper operating condition, as specified by the manufacturer
and/or any applicable California Air Resources Board Executive
Order, and free of defects that would impair the effectiveness of the
system; PENALTY: $4,350; ENFORCEMENT COORDINATOR:
Thomas Greimel, (512) 239-5690; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(3) COMPANY: Bernardo Espinoza; DOCKET NUMBER:
2015-1590-WQ-E; IDENTIFIER: RN108876640, RN107385940,
RN106170103; LOCATIONS: Georgetown and Jarrell, Williamson
County; TYPE OF FACILITY: quarry and aggregate production
operation (APO); RULES VIOLATED: 30 TAC §281.25(a)(4) and 40
Code of Federal Regulations §122.26(c), by failing to obtain autho-
rization to discharge stormwater associated with industrial activities;
30 TAC §342.25(b), by failing to register Site Number 1 as an APO
no later than 10 business days before the beginning date of regulated
activities; 30 TAC §342.25(d), by failing to renew the APO registra-
tion annually for Site Number 2 as regulated activities continued; and
30 TAC §342.25(b), by failing to register Site Number 3 as an APO
no later than 10 business days before the beginning date of regulated
activities; PENALTY: $15,813; ENFORCEMENT COORDINATOR:
Jill Russell, (512) 239-4564; REGIONAL OFFICE: P.O. Box 13087
Austin, Texas 78711-3087, (512) 339-2929.

(4) COMPANY: BRGSSC, LLC; DOCKET NUMBER: 2016-0032-
EAQ-E; IDENTIFIER: RN106475098; LOCATION: San Antonio,
Bexar County; TYPE OF FACILITY: commercial development;
RULES VIOLATED: 30 TAC §213.4(a)(1) and (j)(2) and Edwards
Aquifer Protection Plan Number 13-15070301 Standard Condition
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Number 6, by failing to obtain approval of a modification to an ap-
proved Water Pollution Abatement Plan prior to initiating a regulated
activity over the Edwards Aquifer recharge zone; PENALTY: $938;
ENFORCEMENT COORDINATOR: Steven Van Landingham, (512)
239-5717; REGIONAL OFFICE: 14250 Judson Road, San Antonio,
Texas 78233-4480, (210) 490-3096.

(5) COMPANY: City of Beaumont; DOCKET NUMBER: 2016-0246-
PST-E; IDENTIFIER: RN100585579; LOCATION: Beaumont, Jeffer-
son County; TYPE OF FACILITY: fleet fueling facility; RULES VIO-
LATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by fail-
ing to monitor the underground storage tanks for releases at a frequency
of at least once every month; PENALTY: $2,813; ENFORCEMENT
COORDINATOR: Epifanio Villarreal, (361) 825-3425; REGIONAL
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409)
898-3838.

(6) COMPANY: City of Center; DOCKET NUMBER: 2016-0107-
PWS-E; IDENTIFIER: RN101390409; LOCATION: Center, Shelby
County; TYPE OF FACILITY: public water supply; RULES VIO-
LATED: 30 TAC §290.115(f)(1) and Texas Health and Safety Code
(THSC), §341.0315(c), by failing to comply with the maximum
contaminant level (MCL) of 0.060 milligrams per liter (mg/L) for
haloacetic acids, based on the locational running annual average;
and 30 TAC §290.115(f)(1) and THSC, §341.0315(c), by failing
to comply with the MCL of 0.080 mg/L for total trihalomethanes,
based on the locational running annual average; PENALTY: $1,215;
ENFORCEMENT COORDINATOR: Austin Henck, (512) 239-6155;
REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, Texas
77703-1892, (409) 898-3838.

(7) COMPANY: City of Childress; DOCKET NUMBER: 2016-0220-
MWD-E; IDENTIFIER: RN101612604; LOCATION: Childress,
Childress County; TYPE OF FACILITY: wastewater treatment facil-
ity; RULES VIOLATED: TWC, §26.121(a)(1) and 30 TAC §305.65
and §305.125(2), by failing to maintain authorization for the discharge
of wastewater into or adjacent to any water in the state; PENALTY:
$3,375; ENFORCEMENT COORDINATOR: Ross Luedtke, (512)
239-3157; REGIONAL OFFICE: 3918 Canyon Drive, Amarillo,
Texas 79109-4933, (806) 353-9251.

(8) COMPANY: City of Grapevine; DOCKET NUMBER: 2016-0199-
WQ-E; IDENTIFIER: RN101385193; LOCATION: Grapevine, Tar-
rant County; TYPE OF FACILITY: public water supply; RULES VI-
OLATED: TWC, §26.121(a)(2), by failing to prevent the unauthorized
discharge of other waste into or adjacent to any water in the state; and
TWC, §26.039(b), by failing to provide notification to the TCEQ of
an accidental discharge which caused pollution as soon as possible
and not later than 24 hours after the occurrence; PENALTY: $9,062;
ENFORCEMENT COORDINATOR: Melissa Castro, (512) 239-0855;
REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-
6951, (817) 588-5800.

(9) COMPANY: City of Junction, DOCKET NUMBER: 2015-0421-
MWD-E; IDENTIFIER: RN101920288; LOCATION: Junction,
Kimble County; TYPE OF FACILITY: wastewater treatment facility;
RULES VIOLATED: TWC, §26.121(a)(1), 30 TAC §305.125(1)
and Texas Pollutant Discharge Elimination System (TPDES) Permit
Number WQ0010199001, Permit Conditions Number 2.g., by failing
to prevent the unauthorized discharge of wastewater into or adjacent
to any water in the state; 30 TAC §305.125(1) and TPDES Permit
Number WQ0010199001, Definitions and Standard Permit Conditions
Number 2.e., by failing to properly calculate the daily average con-
centration for Escherichia coli; and 30 TAC §305.125(1) and TPDES
Permit Number WQO0010199001, Other Requirements Number 4,
by failing to provide certification by a Texas Licensed Professional
Engineer that pond liners meet the appropriate criteria within 60 days

of permit issuance; PENALTY: $6,413; Supplemental Environmental
Project offset amount of $5,131; ENFORCEMENT COORDINATOR:
Cheryl Thompson, (817) 588-5886; REGIONAL OFFICE: 622 South
Oakes, Suite K, San Angelo, Texas 76903-7035, (325) 655-9479.

(10) COMPANY: City of Laredo; DOCKET NUMBER: 2016-0082-
PWS-E; IDENTIFIER: RN100524099; LOCATION: Laredo, Webb
County; TYPE OF FACILITY: public water supply; RULES VIO-
LATED: 30 TAC §290.115(f)(1) and Texas Health and Safety Code,
§341.0315(c), by failing to comply with the maximum contaminant
level (MCL) of 0.080 milligrams per liter for total trihalomethanes
(TTHM), based on the locational running annual average; 30 TAC
§290.122(c)(2)(A) and (f), by failing to provide public notification
and submit a copy of the public notification to the executive director
(ED) regarding the failure to conduct routine coliform monitoring
for the months of December 2014 - February 2015; and 30 TAC
§290.122(b)(3)(A) and (f), by failing to provide public notification and
submit a copy of the public notification to the ED regarding the failure
to comply with the MCL for TTHM for the third and fourth quarters
of 2013; PENALTY: $1,491; ENFORCEMENT COORDINATOR:
Jim Fisher, (512) 239-2537; REGIONAL OFFICE: 707 East Calton
Road, Suite 304, Laredo, Texas 78041-3887, (956) 791-6611.

(11) COMPANY: City of Murphy; DOCKET NUMBER: 2016-0106-
WQ-E; IDENTIFIER: RN105603526; LOCATION: Murphy, Collin
County; TYPE OF FACILITY: small municipal separate storm sewer
system; RULES VIOLATED: 30 TAC §281.25(a)(4) and 40 Code of
Federal Regulations §122.26(a)(9)(i)(A), by failing to maintain autho-
rization to discharge stormwater under a Texas Pollutant Discharge
Elimination System (TPDES) General Permit for small municipal sep-
arate storm sewer systems; 30 TAC §305.125(1) and TPDES Gen-
eral Permit Numbers TXR040357 and TXR040540, Part IV, Section
B(2), by failing to submit a concise annual report to the executive di-
rector within 90 days of the end of each reporting year; and 30 TAC
§305.125(1) and TPDES General Permit Number TXR040540, Part
III, Section B(1), by failing to meet a measurable goal identified in
the Stormwater Management Program for Minimum Control Measures
Number 1, Public Education, Outreach, and Involvement; PENALTY:
$8,250; Supplemental Environmental Project offset amount of $6,600;
ENFORCEMENT COORDINATOR: Austin Henck, (512) 239-6155;
REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-
6951, (817) 588-5800.

(12) COMPANY: City of Zavalla; DOCKET NUMBER: 2016-0129-
PWS-E; IDENTIFIER: RN101386100; LOCATION: Zavalla, An-
gelina County; TYPE OF FACILITY: public water supply; RULES
VIOLATED: 30 TAC §290.115(f)(1) and Texas Health and Safety
Code, §341.0315(c), by failing to comply with the maximum contami-
nant level of 0.080 milligrams per liter for total trihalomethanes, based
on the locational running annual average; and 30 TAC §290.117(i)(6)
and (j), by failing to mail consumer notification of lead tap water
monitoring results to persons served at the locations that were sampled
and failed to submit to the TCEQ a copy of the consumer notification
and certification that the consumer notification has been distributed to
the persons served at the locations in a manner consistent with TCEQ
requirements for the January 1, 2014 - December 31, 2014 monitor-
ing period; PENALTY: $298; ENFORCEMENT COORDINATOR:
Steven Hall, (512) 239-2569; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(13) COMPANY: DUCO, Incorporated; DOCKET NUMBER:
2016-0125-MWD-E; IDENTIFIER: RN102183647, LOCATION:
Houston, Harris County; TYPE OF FACILITY: oil and gas field ma-
chinery and equipment; RULES VIOLATED: 30 TAC §305.125(1),
TWC, §26.121(a)(1), and Texas Pollutant Discharge Elimination Sys-
tem (TPDES) Permit Number WQO0012874001, Effluent Limitations
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and Monitoring Requirements Number 1, by failing to comply with
permitted effluent limitations; 30 TAC §305.125(1) and (17) and
§319.7(d) and TPDES Permit Number WQ0012874001, Reporting
and Monitoring Requirements Number 1, by failing to timely submit
effluent monitoring results at the intervals specified in the permit;
and 30 TAC §305.125(1) and (17) and TPDES Permit Number
WQ0012874001, Sludge Provisions, by failing to timely submit
the annual sludge report for the monitoring period ending July 31,
2015 by September 30, 2015; PENALTY: $17,175; Supplemental
Environmental Project offset amount of $8,587; ENFORCEMENT
COORDINATOR: Melissa Castro, (512) 239-0855; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(14) COMPANY: Hidalgo County; DOCKET NUMBER: 2015-
1502-MWD-E; IDENTIFIER: RN101917748; LOCATION: Edin-
burg, Hidalgo County; TYPE OF FACILITY: wastewater treatment
facility; RULES VIOLATED: TWC, §26.121(a)(1) and 30 TAC
§§305.42(a), 305.65, and 305.125(2), by failing to maintain autho-
rization to discharge wastewater into or adjacent to any water in
the state; PENALTY: $4,500; ENFORCEMENT COORDINATOR:
Cheryl Thompson, (817) 588-5886; REGIONAL OFFICE: 1804 West
Jefferson Avenue, Harlingen, Texas 78550-5247, (956) 425-6010.

(15) COMPANY: Jack Glover dba Panhandle Utility; DOCKET
NUMBER: 2016-0197-PWS-E; IDENTIFIER: RN102694189; LO-
CATION: Fritch, Hutchinson County; TYPE OF FACILITY: public
water supply; RULE VIOLATED: 30 TAC §290.46(m)(4), by failing
to maintain the system's ground storage tank in a watertight condi-
tion; PENALTY: $50; ENFORCEMENT COORDINATOR: Abigail
Lindsey, (512) 239-2576; REGIONAL OFFICE: 3918 Canyon Drive,
Amarillo, Texas 79109-4933, (806) 353-9251.

(16) COMPANY: KM Liquids Terminals LLC; DOCKET NUM-
BER: 2015-1447-AIR-E; IDENTIFIER: RN100224815; LOCATION:
Pasadena, Harris County; TYPE OF FACILITY: bulk liquid storage
terminal; RULES VIOLATED: 30 TAC §116.115(c) and §122.143,
New Source Review Permit Number 5171, Special Conditions Number
29, Federal Operating Permit Number 0984, Special Terms and Con-
ditions Number 17, and Texas Health and Safety Code, §382.085(b),
by failing to maintain the combustion zone temperatures at or above
the required minimum temperature for the vapor combustor units,
Emissions Point Numbers TKVCU-1, TKVCU-2, TKVCU-3, and
TKVCU-4; PENALTY: $88,650; Supplemental Environmental Project
offset amount of $35,460; ENFORCEMENT COORDINATOR: Carol
McGrath, (210) 403-4063; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(17) COMPANY: Maxim Production Company, Incorporated;
DOCKET NUMBER: 2016-0146-PWS-E; IDENTIFIER:
RN102687357, LOCATION: Boling, Wharton County; TYPE OF
FACILITY: public water supply; RULES VIOLATED: 30 TAC
§290.46(e)(4)(A) and Texas Health and Safety Code, §341.033(a), by
failing to operate the facility under the direct supervision of a licensed
water works operator who holds a valid Class D or higher license;
PENALTY: $251; ENFORCEMENT COORDINATOR: Steven Hall,
(512) 239-2569; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(18) COMPANY: Millersview-Doole Water Supply Corpora-
tion, DOCKET NUMBER: 2016-0286-PWS-E; IDENTIFIER:
RN101457786; LOCATION: Millersview, Concho County; TYPE
OF FACILITY: public water supply; RULES VIOLATED: 30 TAC
§290.115(f)(1) and Texas Health and Safety Code, §341.0315(c),
by failing to comply with the maximum contaminant level of 0.080
milligrams per liter for total trihalomethanes, based on the locational
running annual average; PENALTY: $702; ENFORCEMENT COOR-

DINATOR: Christopher Bost, (512) 239-4575; REGIONAL OFFICE:
622 South Oakes, Suite K, San Angelo, Texas 76903-7035, (325)
655-9479.

(19) COMPANY: Montesino Developments, LLC dba Cash Register
Services; DOCKET NUMBER: 2016-0069-PWS-E; IDENTIFIER:
RN106182207; LOCATION: Lubbock, Lubbock County; TYPE
OF FACILITY: public water supply; RULES VIOLATED: 30 TAC
§290.41(c)(1)(F), by failing to obtain a sanitary control easement that
covers the land within 150 feet of the facility's Well Number 1; 30
TAC §290.41(c)(3)(A), by failing to submit well completion data for
review and approval prior to placing the facility's Well Number 1 into
service as a public water supply source; 30 TAC §290.42(1), by failing
to develop and maintain a thorough and up-to-date plant operations
manual for operator review and reference; 30 TAC §290.43(c)(4), by
failing to provide all water storage tanks with a liquid level indicator
located at the tank site; 30 TAC §290.121(a) and (b), by failing
to develop an up-to-date chemical and microbiological monitoring
plan that identifies all sampling locations, describes the sampling
frequency, and specifies the analytical procedures and laboratories
that the public water system will use to comply with the monitoring
requirements; 30 TAC §290.42(b)(1) and (e)(3), by failing to provide
disinfection facilities for the groundwater supply for the purpose
of microbiological control and distribution protection; 30 TAC
§290.45(d)(2)(B)(v) and Texas Health and Safety Code, §341.0315(c),
by failing to provide a minimum pressure tank capacity of 220 gallons;
30 TAC §290.46(e)(4)(A), by failing to operate the facility under the
direct supervision of a licensed water works operator who holds a
Class D or higher license; 30 TAC §290.41(c)(1)(D), by failing to
ensure that livestock in pastures are not allowed within 50 feet of
the facility's Well Number 2; PENALTY: $748; ENFORCEMENT
COORDINATOR: Yuliya Dunaway, (210) 403-4077; REGIONAL
OFFICE: 5012 50th Street, Suite 100, Lubbock, Texas 79414-3421,
(806) 796-7092.

(20) COMPANY: Parker-Hannifin Corporation; DOCKET NUM-
BER: 2015-1663-AIR-E; IDENTIFIER: RN100218726; LOCATION:
Nacogdoches, Nacogdoches County; TYPE OF FACILITY: rub-
ber gasket and seal manufacturing; RULES VIOLATED: 30 TAC
§122.143(4) and §122.145(2)(C), Texas Health and Safety Code
(THSC), §382.085(b), and Federal Operating Permit (FOP) Number
03415, General Terms and Conditions (GTC), by failing to submit a
deviation report no later than 30 days after the end of the reporting pe-
riod; 30 TAC §122.143(4) and §122.146(2), THSC, §382.085(b), and
FOP Number 03415, GTC, by failing to submit a permit compliance
certification within 30 days after the end of the certification period; and
30 TAC §101.10(e) and THSC, §382.085(b), by failing to submit an
annual emissions inventory; PENALTY: $14,250; ENFORCEMENT
COORDINATOR: Carol McGrath, (210) 403-4063; REGIONAL
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409)
898-3838.

(21) COMPANY: Presbyterian Mo Ranch Assembly; DOCKET
NUMBER: 2014-1895-MWD-E; IDENTIFIER: RN101528446;
LOCATION: Hunt, Kerr County; TYPE OF FACILITY: wastewa-
ter treatment facility; RULES VIOLATED: 30 TAC §305.125(1),
TWC, §26.121(a)(1), and TCEQ Permit Number WQ0014603001,
Effluent Limitations and Monitoring Requirements A, by failing to
comply with permitted effluent limitations; 30 TAC §319.9(d) and
§319.11(c) and TCEQ Permit Number WQ0014603001, Monitoring
Requirements Number 2.a., by failing to comply with test procedures
for the analysis of pollutants; 30 TAC §305.125(1) and TCEQ Permit
Number WQ0014603001, Operational Requirements Number 1, by
failing to ensure that the facility and all of its systems of collection,
treatment and disposal are properly operated and maintained; 30 TAC
§305.125(1) and TCEQ Permit Number WQ0014603001, Special
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Provisions Number 5, by failing to maintain records of the irrigation
application rates; and 30 TAC §305.125(1) and TCEQ Permit Number
WQ0014603001, Monitoring Requirements Number 7.c., by failing
to report in writing any effluent violation which deviates from the
permitted effluent limitation by more than 40% to the Regional Office
and the Enforcement Division within five working days of becoming
aware of the noncompliance; PENALTY: $34,688; ENFORCEMENT
COORDINATOR: Cheryl Thompson, (817) 588-5886; REGIONAL
OFFICE: 14250 Judson Road, San Antonio, Texas 78233-4480, (210)
490-3096.

(22) COMPANY: Rohm and Haas Texas Incorporated; DOCKET
NUMBER: 2015-1730-AIR-E; IDENTIFIER: RN100223205; LO-
CATION: Deer Park, Harris County; TYPE OF FACILITY: chemical
manufacturer; RULES VIOLATED: 30 TAC §122.143(4) and
§122.146(1) and (2), Texas Health and Safety Code, §382.085(b), and
Federal Operating Permit Number 01583, General Terms and Con-
ditions, by failing to submit a permit compliance certification within
30 days after the end of the certification period; PENALTY: $2,438;
Supplemental Environmental Project offset amount of $975; EN-
FORCEMENT COORDINATOR: Carol McGrath, (210) 403-4063;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(23) COMPANY: SAM RAYBURN WATER, INCORPORATED;
DOCKET  NUMBER: 2016-0007-PWS-E; IDENTIFIER:
RN101274165; LOCATION: Pineland, San Augustine County; TYPE
OF FACILITY: public water supply; RULES VIOLATED: 30 TAC
§290.122(c)(2)(A) and (f), by failing to provide public notification
and submit a copy of the public notification to the executive director
(ED) regarding the failure to submit Disinfection Level Quarterly
Operating Reports to the ED for the first quarter of 2013 - the third
quarter of 2014 and failing to collect lead and copper samples for the
2014 monitoring period; 30 TAC §290.115(f)(1) and Texas Health
and Safety Code (THSC), §341.0315(c), by failing to comply with
the maximum contaminant level (MCL) of 0.080 milligrams per liter
(mg/L) for total trihalomethanes, based on the locational running
annual average; 30 TAC §290.115(f)(1) and §290.122(b)(2)(A) and (f)
and THSC, §341.0315(c), by failing to comply with the MCL of 0.060
mg/L for haloacetic acids (HAAS), based on the locational running
annual average and failing to provide public notification and submit
a copy of the public notification to the ED regarding the failure to
comply with the MCL for HAAS for the first quarter of 2015; 30 TAC
§291.76 and TWC, §5.702 by failing to pay regulatory assessment
fees for the TCEQ Public Utility Account regarding Certificate of
Convenience and Necessity Number 11707 for calendar years 2012
and 2014; and 30 TAC §290.51(a)(6) and TWC, §5.702 by failing
to pay Public Health Service fees and associated late fees for TCEQ
Financial Administration Account Number 92030023 for Fiscal Year
2015; PENALTY: $1,099; ENFORCEMENT COORDINATOR: Katy
Montgomery, (210) 403-4016; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(24) COMPANY: SIGNOR Logistics, LP dba The Studios; DOCKET
NUMBER: 2016-0095-PWS-E; IDENTIFIER: RN106526783;
LOCATION: near Carrizo Springs, Dimmit County; TYPE OF
FACILITY: public water supply (PWS); RULES VIOLATED:
30 TAC §290.39(e)(1) and (h)(1), Texas Health and Safety Code
(THSC), §341.035(a) and TCEQ Agreed Order Docket Number
2013-1490-PWS-E, Ordering Provision Number 2.a.i., by failing
to submit plans and specifications to the executive director for re-
view and approval prior to the establishment of a new PWS; 30
TAC §290.41(c)(3)(A) and TCEQ Agreed Order Docket Number
2013-1490-PWS-E, Ordering Provision Number 2.a.ii., by failing to
submit well completion data for review and approval prior to placing
a well into service as a PWS source; 30 TAC §290.46(q)(1) and (2),

by failing to issue a boil water notification to customers of the facility
within 24 hours of water outage and low chlorine residual events using
the prescribed notification format as specified in 30 TAC §290.47(c);
30 TAC §290.42(b)(1) and (e)(2), by failing to disinfect all ground-
water prior to distribution for the purpose of microbiological control
and distribution protection; 30 TAC §290.41(c)(3)(F), by failing to
disinfect the well in accordance with current American Water Works
Association standards after an existing well has been reworked; 30
TAC §290.41(c)(3)(N), by failing to provide a flow measuring device
for the facility's well to measure production yields and provide for
the accumulation of water production data; 30 TAC §290.121(a) and
(b), by failing to maintain an up-to-date chemical and microbiological
monitoring plan that identifies all sampling locations, describes the
sampling frequency, and specifies the analytical procedures and
laboratories that the facility will use to comply with the monitoring
requirements; 30 TAC §290.46(m)(1)(A), by failing to inspect the
facility's ground storage tank annually; 30 TAC §290.46(m)(1)(B),
by failing to inspect the facility's pressure tank annually; 30 TAC
§290.43(d)(3), by failing to provide a device to readily determine the
air-water-volume for the pressure tank; 30 TAC §290.42(e)(5), by
failing to house the hypochlorination solution container in a secure
enclosure to protect it from adverse weather conditions and vandalism;
30 TAC §290.41(c)(3)(0O), by failing to provide an intruder-resistant
fence with lockable gates or a locked, ventilated well house in order
to protect the facility's well; 30 TAC §290.43(e), by failing to install
all potable water storage tanks and pressure maintenance facilities in
a lockable building or enclosed by an intruder-resistant fence with
lockable gates; 30 TAC §290.42(j), by failing to use all chemicals
and any additional or replacement process media for treatment of
water supplied by the facility that conforms to the American National
Standards Institute/National Sanitation Foundation standards; 30 TAC
§290.46(d)(2)(A) and §290.110(b)(4), and THSC, §341.0315(c), by
failing to maintain a disinfectant residual of at least 0.2 milligrams per
liter of free chlorine throughout the distribution system at all times;
PENALTY: $2,655; ENFORCEMENT COORDINATOR: Yuliya
Dunaway, (210) 403-4077; REGIONAL OFFICE: 707 East Calton
Road, Suite 304, Laredo, Texas 78041-3887, (956) 791-6611.

(25) COMPANY: Town of Edgecliff Village; DOCKET NUMBER:
2016-0156-WQ-E; IDENTIFIER: RN105473425; LOCATION: Tar-
rant, Tarrant County; TYPE OF FACILITY: small municipal sepa-
rate storm sewer system; RULES VIOLATED: 30 TAC §281.25(a)(4)
and 40 Code of Federal Regulations §122.26(a)(9)(i)(A), by failing to
maintain authorization to discharge stormwater under a Texas Pollu-
tant Discharge Elimination System (TPDES) General Permit for small
municipal separate storm sewer systems; and 30 TAC §305.125(1) and
TPDES General Permit Number TXR040595, Part IV, Section B(2),
by failing to submit a concise annual report to the executive director
within 90 days of the end of a reporting year; PENALTY: $15,750; EN-
FORCEMENT COORDINATOR: Austin Henck, (512) 239-6155; RE-
GIONAL OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951,
(817) 588-5800.

(26) COMPANY: WestRock Texas, L.P. f/k/a MeadWestvaco Texas,
L.P; DOCKET NUMBER: 2015-0797-IWD-E; IDENTIFIER:
RN102157609; LOCATION: Evadale, Jasper County; TYPE OF
FACILITY: pulp and paper mill;, RULES VIOLATED: TWC,
§26.121(a)(1), 30 TAC §305.125(1), and Texas Pollutant Discharge
Elimination System Permit Number WQ0000493000, Effluent Limi-
tations and Monitoring Requirements Number 1, Outfall Number 002,
by failing to comply with permitted effluent limitations; PENALTY:
$216,675; ENFORCEMENT COORDINATOR: Jill Russell, (512)
239-4564; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont,
Texas 77703-1892, (409) 898-3838.
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Enforcement Orders

An agreed order was adopted regarding George Pierson, Docket No.
2015-0235-MSW-E on April 26, 2016 assessing $1,312 in administra-
tive penalties.

Information concerning any aspect of this order may be obtained by
contacting Jim Sallans, Staff Attorney at (512) 239-3400, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding W B DIAMOND INVEST-
MENTS, INC d/b/a Petro City, Docket No. 2015-0311-PST-E on April
26, 2016 assessing $7,125 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Jess Robinson, Staff Attorney at (512) 239-3400, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding Jarret Allen Porter, Docket No.
2015-0390-WOC-E on April 26, 2016 assessing $1,500 in administra-
tive penalties with $300 deferred.

Information concerning any aspect of this order may be obtained by
contacting James Boyle, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding TEXAN TULIP, INC. dba Fuel
Express 6, Docket No. 2015-0928-PWS-E on April 26, 2016 assessing
$708 in administrative penalties with $141 deferred.

Information concerning any aspect of this order may be obtained by
contacting Katy Montgomery, Enforcement Coordinator at (512) 239-
2545, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was adopted regarding ALLIED TRADING CORPO-
RATION d/b/a A & Q Chevron Food Mart, Docket No. 2015-0941-
PST-E on April 26, 2016 assessing $5,173 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Amanda Patel, Staff Attorney at (512) 239-3400, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding R. J. SMELLEY COMPANY,
INC., Docket No. 2015-0947-WQ-E on April 26, 2016 assessing
$5,000 in administrative penalties with $1,000 deferred.

Information concerning any aspect of this order may be obtained by
contacting Had Darling, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding Oxy Vinyls, LP, Docket No.
2015-0961-AIR-E on April 26, 2016 assessing $6,375 in administrative
penalties with $1,275 deferred.

Information concerning any aspect of this order may be obtained
by contacting Carol McGrath, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Elvan Investments Corpora-
tion d/b/a Hawks Pantry 4, Docket No. 2015-1067-PST-E on April 26,
2016 assessing $3,375 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Amanda Patel, Staff Attorney at (512) 239-3400, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding ADAWN USA INC d/b/a
Sajna, Docket No. 2015-1110-PST-E on April 26, 2016 assessing
$3,504 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting David A. Terry, Staff Attorney at (512) 239-3400, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding 3DR LLC d/b/a Shell Food
Mart, Docket No. 2015-1134-PST-E on April 26, 2016 assessing
$4,631 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Audrey Liter, Staff Attorney at (512) 239-3400, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding Luis R. Rodriguez, Docket No.
2015-1149-MLM-E on April 26, 2016 assessing $4,577 in administra-
tive penalties.

Information concerning any aspect of this order may be obtained by
contacting Audrey Liter, Staff Attorney at (512) 239-3400, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding Alvie Fritsche dba Carriage
House Cafe, Docket No. 2015-1330-PWS-E on April 26, 2016 assess-
ing $1,062 in administrative penalties with $212 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jim Fisher, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding Sasol Chemicals (USA) LLC
dba Merisol Greens Bayou Plant, Docket No. 2015-1345-UIC-E on
April 26, 2016 assessing $3,535 in administrative penalties with $707
deferred.

Information concerning any aspect of this order may be obtained
by contacting Holly Kneisley, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding A & H American, Inc d/b/a
Citgo Food Store, Docket No. 2015-1346-PST-E on April 26, 2016
assessing $2,568 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Audrey Liter, Staff Attorney at (512) 239-3400, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding Larry G. Rodgers dba Hidden
Lake RV Ranch and Safari and Vickie L. Rodgers dba Hidden Lake RV
Ranch and Safari, Docket No. 2015-1362-PWS-E on April 26, 2016
assessing $588 in administrative penalties with $117 deferred.

Information concerning any aspect of this order may be obtained by
contacting Kingsley Coppinger, Enforcement Coordinator at (512)
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239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Flint Hills Resources Port
Arthur, LLC, Docket No. 2015-1382-AIR-E on April 26, 2016
assessing $6,563 in administrative penalties with $1,312 deferred.

Information concerning any aspect of this order may be obtained
by contacting Eduardo Heras, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding BASF CORPORATION,
Docket No. 2015-1392-PWS-E on April 26, 2016 assessing $1,556 in
administrative penalties with $311 deferred.

Information concerning any aspect of this order may be obtained by
contacting Ryan Byer, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding EnLink North Texas Gathering,
LP, Docket No. 2015-1430-AIR-E on April 26, 2016 assessing $3,680
in administrative penalties with $736 deferred.

Information concerning any aspect of this order may be obtained
by contacting Carol McGrath, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding PATTON VILLAGE WATER
CO., INC., Docket No. 2015-1473-PWS-E on April 26,2016 assessing
$2,736 in administrative penalties with $547 deferred.

Information concerning any aspect of this order may be obtained by
contacting Yuliya Dunaway, Enforcement Coordinator at (512) 239-
2545, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was adopted regarding HAMEEDA INVESTMENTS
INC dba Peachtree Food & Beer Wine, Docket No. 2015-1540-PST-E
on April 26, 2016 assessing $4,662 in administrative penalties with
$932 deferred.

Information concerning any aspect of this order may be obtained
by contacting James Baldwin, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding FORT WORTH EXCAVAT-
ING, INC., Docket No. 2015-1554-WQ-E on April 26, 2016 assessing
$5,000 in administrative penalties with $1,000 deferred.

Information concerning any aspect of this order may be obtained
by contacting Steven Van Landingham, Enforcement Coordinator at
(512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

Information concerning any aspect of this order may be obtained by
contacting Michaelle Garza, Enforcement Coordinator at (512) 239-
2545, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was adopted regarding 82L, LLC dba Tega Kid's Su-
perplex, Docket No. 2015-1596-PWS-E on April 26, 2016 assessing
$2,191 in administrative penalties with $438 deferred.

An agreed order was adopted regarding City of White Settlement,
Docket No. 2015-1604-PWS-E on April 26, 2016 assessing $306 in
administrative penalties with $306 deferred.

Information concerning any aspect of this order may be obtained by
contacting Katy Montgomery, Enforcement Coordinator at (512) 239-
2545, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was adopted regarding CSD Group, Inc., Docket No.
2015-1625-DCL-E on April 26, 2016 assessing $750 in administrative
penalties with $150 deferred.

Information concerning any aspect of this order may be obtained by
contacting Abigail Lindsey, Enforcement Coordinator at (512) 239-
2545, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was adopted regarding Sabine County, Docket No.
2015-1661-MSW-E on April 26, 2016 assessing $326 in administrative
penalties with $65 deferred.

Information concerning any aspect of this order may be obtained
by contacting Tiffany Maurer, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding HNM ENTERPRISES, INC.
dba Wimberley Quick Mart, Docket No. 2015-1665-PST-E on April
26, 2016 assessing $4,500 in administrative penalties with $900 de-
ferred.

Information concerning any aspect of this order may be obtained
by contacting Tiffany Maurer, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding BVE ENTERPRISES INC. dba
Easy Stop, Docket No. 2015-1687-PST-E on April 26, 2016 assessing
$6,401 in administrative penalties with $1,280 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jessica Bland, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding PLUM AGGREGATE OPER-
ATING COMPANY, LLC., Docket No. 2015-1696-WQ-E on April
26, 2016 assessing $5,000 in administrative penalties with $1,000 de-
ferred.

Information concerning any aspect of this order may be obtained by
contacting Austin Henck, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding [ & U Inc. dba Shop N Save,
Docket No. 2015-1711-PST-E on April 26, 2016 assessing $7,500 in
administrative penalties with $1,500 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jessica Bland, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding City of Arp, Docket No. 2015-
1768-PWS-E on April 26, 2016 assessing $345 in administrative penal-
ties with $69 deferred.

Information concerning any aspect of this order may be obtained
by contacting Holly Kneisley, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
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An agreed order was adopted regarding LA BUSSOLA, INC. dba New
C Store A, Docket No. 2015-1832-PST-E on April 26, 2016 assessing
$3,251 in administrative penalties with $650 deferred.

Information concerning any aspect of this order may be obtained
by contacting James Baldwin, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

A field citation was adopted regarding Ray French Land Company, Ltd,
Docket No. 2016-0285-WQ-E on April 26, 2016 assessing $875 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Jill Russell, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding Joe Johnson and Frosty Far-
quhar dba B & J Sand & Gravel, Docket No. 2014-1341-MLM-E on
April 27, 2016 assessing $13,750 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Elizabeth Harkrider, Staff Attorney at (512) 239-3400,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was adopted regarding City of Wilmer, Docket No.
2014-1572-WQ-E on April 27, 2016 assessing $6,564 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Jill Russell, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was adopted regarding AFEEF Investments Inc.,
Docket No. 2014-1865-PST-E on April 27, 2016 assessing $9,618 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting J. Amber Ahmed, Staff Attorney at (512) 239-3400, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding Texas Health Presbyterian Hos-
pital Dallas, Docket No. 2014-1896-WQ-E on April 27, 2016 assessing
$7,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Farhaud Abbaszadeh, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Noltex L.L.C., Docket No.
2015-0097-AIR-E on April 27, 2016 assessing $102,000 in adminis-
trative penalties.

Information concerning any aspect of this order may be obtained by
contacting David A. Terry, Staff Attorney at (512) 239-3400, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding CIPERCEN LLC dba Meineke
4156, Docket No. 2015-0293-PST-E on April 27, 2016 assessing
$10,634 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting David Terry, Staff Attorney at (512) 239-3400, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding CHOI'S FOUR SEASONS
INC dba US Mart 109, Docket No. 2015-0362-PST-E on April 27,
2016 assessing $33,850 in administrative penalties with $6,770 de-
ferred.

Information concerning any aspect of this order may be obtained by
contacting John Fennell, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding South Texas Aggregates, Inc.,
Docket No. 2015-0924-AIR-E on April 27, 2016 assessing $11,250 in
administrative penalties with $2,250 deferred.

Information concerning any aspect of this order may be obtained by
contacting Raime Hayes-Falero, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Houston Refining LP, Docket
No. 2015-0959-AIR-E on April 27, 2016 assessing $13,125 in admin-
istrative penalties with $2,625 deferred.

Information concerning any aspect of this order may be obtained by
contacting Amancio R. Gutierrez, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Northline Enterprises Inc. dba
Quick Food Store 19, Docket No. 2015-1011-PST-E on April 27, 2016
assessing $18,106 in administrative penalties with $3,621 deferred.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Boyett, Enforcement Coordinator at (512) 239-
2545, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was adopted regarding COBRA STONE, INC, Docket
No. 2015-1029-MLM-E on April 27, 2016 assessing $12,188 in ad-
ministrative penalties with $2,437 deferred.

Information concerning any aspect of this order may be obtained by
contacting Chris Bost, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding Bennie Len Gallier, Docket
No. 2015-1111-MSW-E on April 27, 2016 assessing $9,000 in admin-
istrative penalties with $7,800 deferred.

Information concerning any aspect of this order may be obtained by
contacting David A. Terry, Staff Attorney at (512) 239-3400, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding West Wise Special Ultility
District, Docket No. 2015-1121-PWS-E on April 27, 2016 assessing
$1,500 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Alejandro Laje, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Nueces County Water Control
and Improvement District No. 5, Docket No. 2015-1131-PWS-E on
April 27, 2016 assessing $720 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Katy Montgomery, Enforcement Coordinator at (512) 239-
2545, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
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A default order was adopted regarding Jessica Waggoner Cronin,
Docket No. 2015-1214-MSW-E on April 27, 2016 assessing $1,312
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Elizabeth Harkrider, Staff Attorney at (512) 239-3400,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was adopted regarding REEVES OIL CO., INC,,
Docket No. 2015-1260-PST-E on April 27, 2016 assessing $7,610 in
administrative penalties with $1,522 deferred.

Information concerning any aspect of this order may be obtained
by contacting Holly Kneisley, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding North Alamo Water Supply
Corporation, Docket No. 2015-1318-PWS-E on April 27, 2016 assess-
ing $690 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting David Carney, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding ROUGH CANYON CON-
DOS, L.L.C., Docket No. 2015-1364-PWS-E on April 27, 2016 as-
sessing $2,203 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Ryan Byer, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding Lower Colorado River Author-
ity, Docket No. 2015-1409-AIR-E on April 27,2016 assessing $41,438
in administrative penalties with $8,287 deferred.

Information concerning any aspect of this order may be obtained
by contacting Carol McGrath, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding City of Dalworthington
Gardens, Docket No. 2015-1413-WQ-E on April 27, 2016 assessing
$18,750 in administrative penalties with $3,750 deferred.

Information concerning any aspect of this order may be obtained by
contacting Austin Henck, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding Nebular 2000, Inc. dba Kwik
Stop, Docket No. 2015-1449-PST-E on April 27, 2016 assessing
$17,308 in administrative penalties with $3,461 deferred.

Information concerning any aspect of this order may be obtained by
contacting Keith Frank, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding City of Eagle Pass Water Works
System, Docket No. 2015-1516-PWS-E on April 27, 2016 assessing
$5,330 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Michaelle Garza, Enforcement Coordinator at (512) 239-
2545, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was adopted regarding NOGALUS-CENTRALIA
WATER SUPPLY CORPORATION, Docket No. 2015-1543-PWS-E
on April 27, 2016 assessing $172 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Steven Hall, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding J] & K HARPER, LLC dba
Midessa Oilpatch RV Park, Docket No. 2015-1597-PWS-E on April
27,2016 assessing $660 in administrative penalties with $660 deferred.

Information concerning any aspect of this order may be obtained
by contacting Holly Kneisley, Enforcement Coordinator at (512)
239-2545, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

TRD-201601995

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: April 27, 2016

¢ ¢ ¢

Notice of Hearing

VENTANA DEVELOPMENT MCCRARY, LTD.
SOAH Docket No. 582-16-3773

TCEQ Docket No. 2016-0144-MWD

Permit No. WQ0015241001

APPLICATION.

Ventana Development McCrary, Ltd., 142 County Road 222, Bay City,
Texas 77414, has applied to the Texas Commission on Environmental
Quality (TCEQ) for new Texas Pollutant Discharge Elimination Sys-
tem (TPDES) Permit No. WQ0015241001, to authorize the discharge
of treated domestic wastewater at a daily average flow not to exceed
200,000 gallons per day. TCEQ received this application on April 2,
2014.

The facility will be located approximately 0.25 mile north of the inter-
section of Brandt Road and McCrary Road, on the east side of McCrary
Road, in Fort Bend County, Texas 77406. The treated effluent will be
discharged via a 1,530 foot pipeline to an unnamed tributary; thence
to Jones Creek; thence to Brazos River Below Navasota River in Seg-
ment No. 1202 of the Brazos River Basin. The unclassified receiving
water uses are limited aquatic life use for the unnamed tributary and
high aquatic life use for Jones Creek. The designated uses for Segment
No. 1202 are high aquatic life use, public water supply, and primary
contact recreation.

In accordance with 30 Texas Administrative Code (TAC) §307.5 and
the TCEQ implementation procedures (June 2010) for the Texas Sur-
face Water Quality Standards, an antidegradation review of the receiv-
ing waters was performed. A Tier 1 antidegradation review has pre-
liminarily determined that existing water quality uses will not be im-
paired by this permit action. Numerical and narrative criteria to protect
existing uses will be maintained. A Tier 2 review has preliminarily de-
termined that no significant degradation of water quality is expected in
Jones Creek, which has been identified as having high aquatic life use.
Existing uses will be maintained and protected. The preliminary deter-
mination can be reexamined and may be modified if new information
is received.

41 TexReg 3332 May 6, 2016 Texas Register



The TCEQ Executive Director has prepared a draft permit which, if
approved, would establish the conditions under which the facility must
operate. The Executive Director has made a preliminary decision that
this permit, if issued, meets all statutory and regulatory requirements.
The permit application, Executive Director's preliminary decision,
and draft permit are available for viewing and copying at the Fort
Bend County Bob Lutts Fulshear/Simonton Branch Library, 8100
FM 359 Fulshear, Texas. As a public courtesy, we have provided
the following Web page to an online map of the site or the facil-
ity's general location. The online map is not part of the application
or the notice: http://www.tceq.texas.gov/assets/public/hb610/in-
dex.html]?1at=29.646388&Ing=-95.768888&zoom=13&type=r. =~ For
the exact location, refer to the application.

CONTESTED CASE HEARING.

The State Office of Administrative Hearings (SOAH) will conduct a
formal contested case hearing at:

10:00 a.m. - June 20, 2016
William P. Clements Building
300 West 15th Street, 4th Floor
Austin, Texas 78701

The contested case hearing will be a legal proceeding similar to a civil
trial in state district court. The hearing will address the disputed issues
of fact identified in the TCEQ order concerning this application issued
on April 8, 2016. In addition to these issues, the judge may consider
additional issues if certain factors are met.

The hearing will be conducted in accordance with Chapter 2001, Texas
Government Code; Chapter 26, Texas Water Code; and the procedural
rules of the TCEQ and SOAH, including 30 TAC Chapter 80 and 1
TAC Chapter 155. The hearing will be held unless all timely hearing
requests have been withdrawn or denied.

To request to be a party, you must attend the hearing and show you
would be adversely affected by the application in a way not common to
members of the general public. Any person may attend the hearing and
request to be a party. Only persons named as parties may participate at
the hearing.

INFORMATION.

If you need more information about the hearing process for this ap-
plication, please call the Public Education Program, toll free, at (800)
687-4040. General information about the TCEQ can be found at our
web site at http://www.tceq.texas.gov/.

Further information may also be obtained from Ventana Development
McCrary, Ltd. at the address stated above or by calling Mr. Gregg B.
Haan, P.E., LJA Engineering at (713) 953-5061.

Persons with disabilities who need special accommodations at the hear-
ing should call the SOAH Docketing Department at (512) 475-3445, at
least one week prior to the hearing.

Issued: April 25, 2016

TRD-201601997

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: April 27, 2016

¢ ¢ 1 4
Notice of Hearing
WESLEY HENDERSON

SOAH Docket No. 582-16-3513
TCEQ Docket No. 2016-0343-LIC
APPLICATION.

Wesley Henderson, 1032 County Road 3810, Hawkins, Texas 75765,
has applied with the Texas Commission on Environmental Quality
(TCEQ) for an On Site Sewage Facility Maintenance Technician
license. The Executive Director denied Mr. Henderson's application
for cause. Mr. Henderson has requested a formal hearing on the
Executive Director's decision.

CONTESTED CASE HEARING.

The State Office of Administrative Hearings (SOAH) will conduct a
formal contested case hearing on this application at:

10:00 a.m. - June 21, 2016
William P. Clements Building
300 West 15th Street, 4th Floor
Austin, Texas 78701

The contested case hearing will be a legal proceeding similar to a civil
trial in state district court to determine whether Mr. Henderson should
be issued an On Site Sewage Facility Maintenance Technician license.
Unless agreed to by all parties in attendance at the preliminary hearing,
an evidentiary hearing will not be held on the date of this preliminary
hearing. If Wesley Henderson fails to appear at the preliminary hearing
or evidentiary hearing, the Executive Director's factual allegations will
be deemed admitted as true, and Mr. Henderson's application for an On
Site Sewage Facility Maintenance Technician license will be denied.

Legal Authority: Texas Water Code Chapters 5 and 37; Texas Occu-
pations Code Chapter 53; Texas Government Code, Chapter 2001; 30
Texas Administrative Code (TAC) Chapter 30, and the procedural rules
of the TCEQ and SOAH, including 30 TAC Chapters 70 and 80 and 1
TAC Chapter 155.

INFORMATION.

For information concerning the hearing process, please contact the
TCEQ Office of Public Interest Counsel, MC 103, P. O. Box 13087,
Austin, TX 78711-3087, (512) 239-6363. Further information re-
garding this hearing may be obtained by contacting Alicia Ramirez,
Staff Attorney, TCEQ, Environmental Law Division, MC 173, P.
O. Box 13087, Austin, Texas 78711-3087, (512) 239-0133. Gen-
eral information about the TCEQ can be found at our web site at
http.://www.tceq.texas.gov/.

Any document filed prior to the hearing must be filed with
TCEQ's Office of the Chief Clerk and SOAH. Documents filed
with the Office of the Chief Clerk may be filed electronically at
http://www.tceq.texas.gov/goto/eFilings or sent to the following ad-
dress: TCEQ Office of the Chief Clerk, Mail Code 105, P.O. Box
13087, Austin, Texas 78711-3087. Documents filed with SOAH may
be filed via fax at (5§12) 322-2061 or sent to the following address:
SOAH, 300 West 15th Street, Suite 504, Austin, Texas 78701. When
contacting the Commission or SOAH regarding this matter, reference
the SOAH docket number given at the top of this notice.

Persons with disabilities who need special accommodations at the hear-
ing should call the SOAH Docketing Department at (512) 475-3445, at
least one week prior to the hearing.

Issued: April 25, 2016
TRD-201601999
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Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: April 27, 2016

¢ ¢ ¢

Notice of Opportunity to Comment on an Agreed Order of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staft is providing an opportunity for written public comment on
the listed Agreed Order (AO) in accordance with Texas Water Code
(TWCQC), §7.075. TWC, §7.075 requires that before the commission
may approve the AO, the commission shall allow the public an oppor-
tunity to submit written comments on the proposed AO. TWC, §7.075
requires that notice of the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is June 6, 2016.
TWC, §7.075 also requires that the commission promptly consider any
written comments received and that the commission may withdraw or
withhold approval of an AO if a comment discloses facts or considera-
tions that indicate that consent is inappropriate, improper, inadequate,
or inconsistent with the requirements of the statutes and rules within
the commission's jurisdiction or the commission's orders and permits
issued in accordance with the commission's regulatory authority. Ad-
ditional notice of changes to a proposed AO is not required to be pub-
lished if those changes are made in response to written comments.

A copy of the proposed AO is available for public inspection at both the
commission's central office, located at 12100 Park 35 Circle, Building
A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the applica-
ble regional office listed as follows. Written comments about an AO
should be sent to the attorney designated for the AO at the commission's
central office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must be received by 5:00 p.m. on June 6, 2016. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The designated attorney is available to discuss the AO and/or the com-
ment procedure at the listed phone number; however, TWC, §7.075
provides that comments on an AO shall be submitted to the commis-
sion in writing.

(1) COMPANY: RANGER UTILITY COMPANY; DOCKET NUM-
BER: 2015-1033-PWS-E; TCEQ ID NUMBER: RNI101216133;
LOCATION: the intersection of River Run and Lakeside Drive,
Hockley, Waller County; TYPE OF FACILITY: public water sys-
tem; RULES VIOLATED: Texas Health and Safety Code (THSC),
§341.0315(c), 30 TAC §290.45(b)(1)(C)(ii), and TCEQ AO Docket
Number 2011-1171-PWS-E, Ordering Provision Number 2.a.i., by
failing to provide a total storage capacity of 200 gallons per connec-
tion; and THSC, §341.0315(c), 30 TAC §290.45(b)(1)(C)(iii), and
TCEQ AO Docket Number 2011-1171-PWS-E, Ordering Provision
Number 2.a.ii., by failing to provide two or more service pumps having
a total capacity of 2.0 gallons per minute per connection; PENALTY:
$11,310; STAFF ATTORNEY: Adam Taylor, Litigation Division,
MC 175, (512) 239-3345; REGIONAL OFFICE: Houston Regional
Office, 5425 Polk Street, Suite H, Houston, Texas 77023-1452, (713)
767-3500.

TRD-201601969

Kathleen C. Decker

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: April 26, 2016

¢ 14 ¢

Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director's preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; the proposed technical requirements necessary to bring
the entity back into compliance; and the entity fails to request a hear-
ing on the matter within 20 days of its receipt of the EDPRP or requests
a hearing and fails to participate at the hearing. Similar to the proce-
dure followed with respect to Agreed Orders entered into by the execu-
tive director of the commission, in accordance with Texas Water Code
(TWC), §7.075, this notice of the proposed order and the opportunity
to comment is published in the Texas Register no later than the 30th
day before the date on which the public comment period closes, which
in this case is June 6, 2016. The commission will consider any written
comments received, and the commission may withdraw or withhold
approval of a DO if a comment discloses facts or considerations that
indicate that consent to the proposed DO is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission's jurisdiction, or the commission's orders
and permits issued in accordance with the commission's regulatory au-
thority. Additional notice of changes to a proposed DO is not required
to be published if those changes are made in response to written com-
ments.

A copy of each proposed DO is available for public inspection at both
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Written comments about the DO
should be sent to the attorney designated for the DO at the commission's
central office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must be received by 5:00 p.m. on June 6, 2016. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The commission's attorneys are available to discuss the DOs and/or
the comment procedure at the listed phone numbers; however, TWC,
§7.075 provides that comments on the DOs shall be submitted to the
commission in writing.

(1) COMPANY: Roberta Schoch; DOCKET NUMBER: 2014-1858-
WR-E; TCEQ ID NUMBER: RN103924718; LOCATION: Heinrich
Grobe Survey 60, Abstract 238, Menard County; TYPE OF FACIL-
ITY: property; RULES VIOLATED: TWC, §11.031, by failing to sub-
mit the Water Use Report associated with Certificate of Adjudication
(ADJ) Number 14-1819 to the TCEQ for calendar year 2013, by March
1st of the following year; and 30 TAC §297.82 and §297.83, by failing
to inform the executive director of a transfer of a water right for ADJ
Number 14-1819 and by failing to submit a completed Change of Own-
ership Form to the executive director; PENALTY: $695; STAFF AT-
TORNEY: Jim Sallans, Litigation Division, MC 175, (512) 239-2053;
REGIONAL OFFICE: San Angelo Regional Office, 622 South Oakes,
Suite K, San Angelo, Texas 76903-7035, (325) 655-9479.

(2) COMPANY: SERENE SCENES, LLC; DOCKET NUMBER:
2015-0200-LII-E; TCEQ ID NUMBER: RN106371180; LOCA-
TION: 1017 Horseback Hollow, Austin, Travis County; TYPE OF
FACILITY: landscape irrigation business; RULES VIOLATED: 30
TAC §344.34(a), by using or attempting to use the license, including
the license number, of an irrigator, installer, irrigation technician, or
irrigation inspector to whom a license is issued; TWC, §37.003, Texas
Occupations Code, §1903.251, and 30 TAC §30.5(a), by failing to hold
an irrigator license prior to selling, designing, consulting, installing,
altering, repairing, or servicing an irrigation system; and TWC,
§37.003 and 30 TAC §30.5(b), by advertising or representing itself to
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the public as a holder of a license or registration without possessing a
current license or registration or employing an individual who holds a
current license; PENALTY: $11,213; STAFF ATTORNEY: Amanda
Patel, Litigation Division, MC 175, (512) 239-3990; REGIONAL
OFFICE: Austin Regional Office, 12100 Park 35 Circle, Building A,
Austin, Texas 78753, (512) 339-2929.

TRD-201601970

Kathleen C. Decker

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: April 26, 2016

¢ ¢ ¢
Notice of Public Hearing

on Assessment of Administrative Penalties and Requiring Certain Ac-
tions of Mukhtar Farooqui d/b/a Cypress Chevron

SOAH Docket No. 582-16-3478
TCEQ Docket No. 2015-0795-PST-E

The Texas Commission on Environmental Quality (TCEQ or the Com-
mission) has referred this matter to the State Office of Administrative
Hearings (SOAH). An Administrative Law Judge with the State Office
of Administrative Hearings will conduct a public hearing at:

10:00 a.m. - May 26, 2016
William P. Clements Building
300 West 15th Street, 4th Floor
Austin, Texas 78701

The purpose of the hearing will be to consider the Executive Director's
Preliminary Report and Petition mailed December 28, 2015, con-
cerning assessing administrative penalties against Mukhtar Farooqui
d/b/a Cypress Chevron, for violations in Harris County, Texas, of:
Texas Water Code §26.3475(c)(1) and 30 Texas Administrative Code
§334.10(b)(1)(B) and §334.50(b)(1)(A).

The hearing will allow Mukhtar Farooqui d/b/a Cypress Chevron, the
Executive Director, and the Commission's Public Interest Counsel
to present evidence on whether a violation has occurred, whether an
administrative penalty should be assessed, and the amount of such
penalty, if any. The first convened session of the hearing will be to es-
tablish jurisdiction, afford Mukhtar Farooqui d/b/a Cypress Chevron,
the Executive Director of the Commission, and the Commission's
Public Interest Counsel an opportunity to negotiate and to establish a
discovery and procedural schedule for an evidentiary hearing. Unless
agreed to by all parties in attendance at the preliminary hearing, an
evidentiary hearing will not be held on the date of this preliminary
hearing.

Upon failure of Mukhtar Farooqui d/b/a Cypress Chevron to appear at
the preliminary hearing or evidentiary hearing, the factual allegations
in the notice will be deemed admitted as true, and the relief sought in
the notice of hearing may be granted by default. The specific allega-
tions included in the notice are those set forth in the Executive Direc-
tor's Preliminary Report and Petition, attached hereto and incorporated
herein for all purposes. Mukhtar Farooqui d/b/a Cypress Chevron, the
Executive Director of the Commission, and the Commission's Public
Interest Counsel are the only designated parties to this proceeding.

Legal Authority: Texas Water Code §7.054 and Texas Water Code chs.
7 and 26 and 30 Texas Administrative Code chs. 70 and 334; Texas
Water Code §7.058, and the Rules of Procedure of the Texas Com-
mission on Environmental Quality and the State Office of Administra-

tive Hearings, including 30 Texas Administrative Code §70.108 and
§70.109 and ch. 80, and 1 Texas Administrative Code ch. 155.

Further information regarding this hearing may be obtained by con-
tacting Amanda Patel, Staff Attorney, Texas Commission on Environ-
mental Quality, Litigation Division, Mail Code 175, P.O. Box 13087,
Austin, Texas 78711-3087, telephone (512) 239-3400. Information
concerning your participation in this hearing may be obtained by con-
tacting Vic McWherter, Public Interest Counsel, Mail Code 103, at the
same P.O. Box address given above, or by telephone at (512) 239-6363.

Any document filed prior to the hearing must be filed with
TCEQ's Office of the Chief Clerk and SOAH. Documents filed
with the Office of the Chief Clerk may be filed electronically at
http://www.tceq.texas.gov/goto/eFilings or sent to the following
address: TCEQ Office of the Chief Clerk, Mail Code 105, P.O. Box
13087, Austin, Texas 78711-3087. Documents filed with SOAH may
be filed via fax at (5§12) 322-2061 or sent to the following address:
SOAH, 300 West 15th Street, Suite 504, Austin, Texas 78701. When
contacting the Commission or SOAH regarding this matter, reference
the SOAH docket number given at the top of this notice.

Persons who need special accommodations at the hearing should call
the SOAH Docketing Department at (512) 475-3445, at least one week
before the hearing.

Issued: April 26, 2016

TRD-201602000

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: April 27, 2016

¢ ¢ ¢

Notice of Public Meeting on June 9, 2016 in Pearland, Texas
Regarding the EmChem Corporation Proposed State Superfund
Site

The executive director (ED) of the Texas Commission on Environmen-
tal Quality (TCEQ) is issuing this notice of a public meeting to receive
comment on the intent to delete the EmChem Corporation proposed Su-
perfund site (the site) from its proposed-for-listing status on the state
Superfund registry (the registry). The registry is the list of state Super-
fund sites which may constitute an imminent and substantial endanger-
ment to public health and safety or the environment due to a release or
threatened release of hazardous substances into the environment. The
ED is proposing this deletion because the site has been accepted into
the Voluntary Cleanup Program.

The site, including all land, structures, appurtenances, and other im-
provements, is approximately 0.797 acres and is located at 4308 Rice
Dryer Road in Pearland, Brazoria County, Texas. The site also included
any areas where hazardous substances had come to be located as a re-
sult, either directly or indirectly, of releases of hazardous substances
from the site.

The site was formerly operated as a glycol distillation facility that be-
gan operations in 1969. Features at the site included a warehouse build-
ing, aboveground storage tanks, distillation columns, a landfill, a con-
tainer storage area, and a drying area for polymer sludge. In 1972, there
was a spill of 300 to 400 gallons of naphtha solvent into the storm water
ditch adjacent to the site. In 1996, the TCEQ performed an emergency
response action at the site to stabilize leaking and/or overtopped drums
which were then removed and disposed of in 1997. In 2011, due to the
failure of tank equipment, approximately 2,500 gallons of triethylene
glycol were released onto the ground. The City of Pearland together
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with the United States Environmental Protection Agency performed ac-
tions to stabilize the site. Currently, no chemical operations are being
conducted at the site and the site is secured by fencing.

The site has been accepted into the TCEQ Voluntary Cleanup Program
and is therefore eligible for deletion from the registry as provided by
30 TAC §335.344(c).

In accordance with 30 TAC §335.344(b), the TCEQ will hold a public
meeting to receive comment on this proposed deletion from the registry.
This meeting will not be a contested case hearing within the meaning
of Texas Government Code, Chapter 2001. The meeting will be held
on June 9, 2016, 7:00 p.m., at the City of Pearland, Council Chambers,
3519 Liberty Drive, Pearland, Texas.

All persons desiring to make comments regarding the proposed
deletion of the site may do so prior to or at the public meeting.
All comments submitted prior to the public meeting must be re-
ceived by 5:00 p.m. on June 8, 2016 and should be sent in writing
to Sherell Heidt, Project Manager, TCEQ, Remediation Division,
MC-136, P.O. Box 13087, Austin, Texas 78711-3087 or by email
(superfnd@tceq.texas.gov) and facsimile ((512) 239-2450). The
public comment period for this action will end at the close of the
public meeting on June 9, 2016.

A portion of the record for the site, including documents pertinent to
the ED's proposed deletion, is available for review during regular busi-
ness hours at the Pearland Library, 3522 Liberty Drive, Pearland, Texas
77581, telephone number (281) 652-1677. The complete public file
may be obtained during regular business hours at the TCEQ's Cen-
tral File Room, Room 103, Building E, 12100 Park 35 Circle, Austin,
Texas 78753, (512) 239-2900. Additional files may be obtained by con-
tacting the TCEQ Project Manager for the site, Sherell Heidt, at (713)
767-3708. Fees are charged for photocopying file information. Park-
ing for persons with disabilities is available on the east side of Building
D, convenient to access ramps that are between Buildings D and E. In-
formation is also available regarding the site's state Superfund history
at http://www.tceq.state.tx.us/remediation/superfund/state/emchem.

Persons who have special communication or other accommodation
needs who are planning to attend the meeting should contact the
agency at (800) 633-9363 or (512) 239-5674. Requests should be
made as far in advance as possible.

For further information about the public meeting, please call John Flo-
res, Community Relations Coordinator, at (800) 633-9363.
TRD-201601962

Kathleen C. Decker

Director, Litigation Division

Texas Commission on Environmental Quality

Filed: April 25, 2016

¢ ¢ ¢

Notice of Water Quality Application
The following notice was issued on April 20, 2016.

The following does not require publication in a newspaper. Written
comments or requests for a public meeting may be submitted to the
Office of the Chief Clerk, Mail Code 105, P.O. Box 13087, Austin,
Texas 78711-3087 WITHIN (30) DAYS OF THE ISSUED DATE OF
THE NOTICE.

INFORMATION SECTION

THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
has initiated a minor amendment of the Texas Pollutant Discharge
Elimination System Permit No. WQ0014789001 issued to City of

Eustace, P.O. Box 579, Eustace, Texas 75124, to add a provision
in the Other Requirements section of the permit requiring effluent
filtration to supplement suspended solids removal in accordance with
30 Texas Administrative Code Section 311.63(a)(2). The existing
permit authorizes the discharge of treated domestic wastewater at a
daily average flow not to exceed 125,000 gallons per day. The facility
is located at 113 Davis Street, approximately 800 feet east of the
intersection of Cornelius Lane and Smith Street, southeast of midtown
Eustace, in Henderson County, Texas 75124.

If you need more information about these permit applications or the
permitting process, please call the TCEQ Public Education Program,
Toll Free, at (800) 687-4040. General information about the TCEQ
can be found at our web site at www.TCEQ.texas.gov. Si desea infor-
macion en espaiiol, puede llamar al (800) 687-4040.

Issued in Austin, Texas on April 26, 2016.

TRD-201601984

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: April 27, 2016

¢ ¢ ¢
Public Notice - Shutdown/Default Order

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staft is providing an opportunity for written public comment on
the listed Shutdown/Default Order (S/DO). Texas Water Code (TWC),
§26.3475 authorizes the commission to order the shutdown of any un-
derground storage tank (UST) system found to be noncompliant with
release detection, spill and overfill prevention, and/or, after December
22,1998, cathodic protection regulations of the commission, until such
time as the owner/operator brings the UST system into compliance with
those regulations. The commission proposes a Shutdown Order after
the owner or operator of a UST facility fails to perform required cor-
rective actions within 30 days after receiving notice of the release de-
tection, spill and overfill prevention, and/or after December 22, 1998,
cathodic protection violations documented at the facility. The com-
mission proposes a Default Order when the staff has sent an executive
director's preliminary report and petition (EDPRP) to an entity outlin-
ing the alleged violations, the proposed penalty, the proposed technical
requirements necessary to bring the entity back into compliance, and
the entity fails to request a hearing on the matter within 20 days of its
receipt of the EDPRP or requests a hearing and fails to participate at
the hearing. In accordance with TWC, §7.075, this notice of the pro-
posed order and the opportunity to comment is published in the Texas
Register no later than the 30th day before the date on which the public
comment period closes, which in this case is June 6, 2016. The com-
mission will consider any written comments received and the commis-
sion may withdraw or withhold approval of an S/DO if a comment dis-
closes facts or considerations that indicate that consent to the proposed
S/DO is inappropriate, improper, inadequate, or inconsistent with the
requirements of the statutes and rules within the commission's jurisdic-
tion, or the commission's orders and permits issued in accordance with
the commission's regulatory authority. Additional notice of changes to
a proposed S/DO is not required to be published if those changes are
made in response to written comments.

A copy of the proposed S/DO is available for public inspection at both
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional office listed as follows. Written comments about the
S/DO shall be sent to the attorney designated for the S/DO at the com-
mission's central office at P.O. Box 13087, MC 175, Austin, Texas
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78711-3087 and must be received by 5:00 p.m. on June 6, 2016. Writ-
ten comments may also be sent by facsimile machine to the attorney
at (512) 239-3434. The commission attorneys are available to discuss
the S/DO and/or the comment procedure at the listed phone numbers;
however, comments on the S/DO shall be submitted to the commission
in writing.

(1) COMPANY: Jet Center of Dallas, LLC; DOCKET NUMBER:
2014-1866-PST-E; TCEQ ID NUMBER: RN103017257; LO-
CATION: 5661 Apollo Drive, Dallas, Dallas County; TYPE OF
FACILITY: underground storage tank (UST) system and aircraft
refueling facility; RULES VIOLATED: 30 TAC §334.8(c)(4)(A)(vii)
and (5)(B)(ii), by failing to timely renew a previously issued UST
delivery certificate by failing to submit a properly completed UST
registration and self-certification form at least 30 days before the
expiration date; TWC, §26.3467(a) and 30 TAC §334.8(c)(5)(A)(1), by
failing to make available to a common carrier a valid, current TCEQ
delivery certificate before accepting delivery of a regulated substance
into the USTs; TWC, §26.3475(d) and 30 TAC §334.49(a)(1), by
failing to provide corrosion protection for the UST system; and TWC,
§26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by failing to monitor
the USTs for releases at a frequency of at least once every month (not
to exceed 35 days between each monitoring); PENALTY: $11,400;
STAFF ATTORNEY: Jim Sallans, Litigation Division, MC 175, (512)
239-2053; REGIONAL OFFICE: Dallas-Fort Worth Regional Office,
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

TRD-201601968

Kathleen C. Decker

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: April 26, 2016

¢ ¢ ¢
Texas Ethics Commission
List of Late Filers

Below is a list from the Texas Ethics Commission of names of filers
who did not file a report or failed to pay penalty fines for late reports in
reference to the listed filing deadline. If you have any questions, you
may contact Sue Edwards at (512) 463-5800.

Deadline: Semiannual Report due January 15, 2016

Ricardo A. Baca, 15333 JFK Blvd., Ste. 100, Houston, Texas 77032
Sam Beecroft, 518 S. Enterprise Pkwy., Corpus Christi, Texas 78405
John Robert Behrman, 1302 Waugh Dr. #298, Houston, Texas 77019
Vish Bhaskaran, 814 Skimmer Ct., Sugar Land, Texas 77478

Travis A. Bryan I, P.O. Box 7334, Pasadena, Texas 77508-7334
Samuel R. Caceres II, 7018 Anastasia, Corpus Christi, Texas 78413

Nikki M. Cowart, 17461 A Village Green Dr., Jersey Village, Texas
77040

John C. Eberlan, P.O. Box 6254, Katy, Texas 77491

William Elliot, P.O. Box 26176, Austin, Texas 78755

Susan R. Fowler, 4809 Comal St., Pearland, Texas 77581

Jein Gadson, 2429 Bissonet, Ste. 106, Houston, Texas 77005
Lawrence D. Gilstrap, 6500 Purvis Rd., Silsbee, Texas 77656

Mark Anthony Guerra, 86 Tamara Ln., Del Rio, Texas 78840
Katherine E. Haenschen, 4505 Duval St. #229, Austin, Texas 78751

Sohail M. Hasanali, 310 Spencers Glen Dr., Sugar Land, Texas 77479

Kennedy L. Hatfield, 4003 Kendall St., #102, San Antonio, Texas
78212

Xavier Herrera, 9723 Youngcrest #A, Stafford, Texas 77477

Renee Hollingsworth, 316 S. Montreal Ave., Dallas, Texas 78208
Anthony A. Holm, 2216 Robinhood St., Houston, Texas 77005-2604
Bruce R. Hotze, 5440 Alder Dr., Houston, Texas 77081-1704

Larry C. Howell, 3809 S. General Bruce Dr., Ste. 103 PMB 8164,
Temple, Texas 76502

LaShonda M. Johnson, 11318 Starlight Bay Dr., Pearland, Texas 77584
Curtis A. Kleoppel, 638 W. 39th, Kansas City, Missouri 64111

Jared G. LeBlanc, 8 Greenway Plz., Ste. 1150, Houston, Texas 77046
Frank Liu, 1520 Oliver St., Houston, Texas 77007

Lamontry Lott, Sr., 2448 Tan Oak Dr., Dallas, Texas 75212

Darwin McKee, P.O. Box 14105, Austin, Texas 78761-4105

Corey Nation, P.O. Box 763, Pflugerville, Texas 78691

Jude Roberson, 1227 Hwy. 332, Ste. 4, Clute, Texas 77531

Carla C. Sisk, 808 El Camino Way, San Marcos, Texas 78666

Joshua C. Tompkins, 2600 Longhorn Blvd. #105, Austin, Texas 78758
Rachael Torres, 7302 Decker Ln., Austin, Texas 78724

Robbin K. Voight, 1102 S. Austin Ave. #110-120, Georgetown, Texas
78626

Virginia White, 2807 Ann Dr., Midland, Texas 79705
Eric G. Woomer, 919 Congress Ave., Ste. 1100, Austin, Texas 78701

TRD-201601883

Natalia Luna Ashley
Executive Director

Texas Ethics Commission
Filed: April 20, 2016

¢ ¢ ¢
Texas Health and Human Services Commission

Public Hearing Notice: Proposed Amendment to Supplemental
Nutrition Assistance Programs Eligibility Requirements

May 10, 2016

3:00 p.m. to 5:00 p.m.

Meeting Site:

Health and Human Services Commission
Winters Building

Public Hearing Room

701 West 51st St.

Austin, Texas 78756

The Health and Human Services Commission will conduct a public
hearing to receive comments on the proposed amendment to Title 1
of the Texas Administrative Code, Part 15, Chapter 372, Subchapter
B, Division 9, §372.501, concerning Disqualifications Due to Crimi-
nal Activity. The proposed amendment was published in the April 29,
2016, issue of the Texas Register (41 TexReg 3030).
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Written Comments. Written comments on the proposed amendment
to the rule may be submitted at the public hearing or to Diana Forester,
Office of Social Services, Health and Human Services Commission,
at MC-2115, 909 West 45th St., Austin, Texas 78751; by fax to (512)
206-5141; or by e-mail to OSS_PSAD@hbhsc.state.tx.us within 30 days
of publication of this proposal in the Texas Register.

People requiring Americans with Disabilities Act accommodation,
auxiliary aids or services should call Diana Forester at (512) 206-4893
at least 72 hours before the hearing so appropriate arrangements can
be made.

TRD-201602006

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Filed: April 27, 2016

¢ ¢ ¢
Department of State Health Services

Licensing Actions for Radioactive Materials
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During the first half of April, 2016, the Department of State Health Services (Department) has taken actions regarding Licenses
for the possession and use of radioactive materials as listed in the tables (in alphabetical order by location). The subheading
“Location” indicates the city in which the radioactive material may be possessed and/or used. The location listing “Throughout
TX [Texas]” indicates that the radioactive material may be used on a temporary basis at locations throughout the state.

In issuing new licenses and amending and renewing existing licenses, the Department’s Radiation Safety Licensing Branch has
determined that the applicant has complied with the licensing requirements in Title 25, Texas Administrative Code (TAC),
Chapter 289, for the noted action. In granting termination of licenses, the Department has determined that the licensee has
complied with the applicable decommissioning requirements of 25 TAC, Chapter 289. In granting exemptions to the licensing
requirements of Chapter 289, the Department has determined that the exemption is not prohibited by law and will not result in
a significant risk to public health and safety and the environment.

A person affected by the actions published in this notice may request a hearing within 30 days of the publication date. A
“person affected” is defined as a person who demonstrates that the person has suffered or will suffer actual injury or economic
damage and, if the person is not a local government, is (a) a resident of a county, or a county adjacent to the county, in which
radioactive material is or will be located, or (b) doing business or has a legal interest in land in the county or adjacent county.
25 TAC, §289.205(b)(15); Health and Safety Code, §401.003(15). Requests must be made in writing and should contain the
words “hearing request,” the name and address of the person affected by the agency action, the name and license number of the
entity that is the subject of the hearing request, a brief statement of how the person is affected by the action what the requestor
seeks as the outcome of the hearing, and the name and address of the attorney if the requestor is represented by an attorney.
Send hearing requests by mail to: Hearing Request, Radiation Material Licensing, MC 2835, PO Box 149347, Austin, Texas
78714-9347, or by fax to: 512-834-6690, or by e-mail to: RAMIlicensing@dshs.state.tx.us.

NEW LICENSES ISSUED:

Location of Name of Licensed Entity License City of Licensed | Amend- Date of

Use/Possession Number Entity ment Action

of Material Number

Amarillo Red J Services L.L.C. L06778 | Amarillo 00 04/08/16

AMENDMENTS TO EXISTING LICENSES ISSUED:
Location of . . . Amend-
Use/Possession Name of Licensed Entity ;Lﬁ%?r City (])Efnlgilt;ensed ment ]/)\Ztteio(:xf
of Material Number

Austin Seton Family of Hospitals L00268 | Austin 144 04/08/16

Austin Cardinal Health L02117 | Austin 91 04/07/16
Exxonmobil Corporation

Beaumont dba Exxonmobil Chemical Co. Beaumont L02316 | Beaumont 44 04/11/16
Polyethylene Plant
Scott & White Hospital — College Station

College Station | dba Baylor Scott & White Medical Center — L06557 | College Station 07 04/08/16
College Station

Corpus Christi Cardinal Health L04043 | Corpus Christi 50 04/15/16

Dallas The University of Texas Southwestern Medical L00384 | Dallas 122 04/01/16
Center at Dallas

Dallas hied Physlos Jnc. 105529 | Dallas a1 | 04/05/16

Dallas UT Southwestern Medical Center L06663 | Dallas 04 04/01/16

Edinburg Doctors Hospital at Renaissance Ltd. L05761 | Edinburg 36 04/06/15
El Paso County Hospital District

El Paso dba Universit;yMediIi:al Center of El Paso L00502 | El Paso 2 04/11716

El Paso Desert Imaging Services L.P. L06743 | El Paso 01 04/02/16
BTDIJV L.L.P.

Fort Worth dba Touchstone Imaging Downtown Fort L06728 | Fort Worth 03 04/05/16
Worth 8" Ave PET/CT
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AMENDMENTS TO EXISTING LICENSES ISSUED (continued):

Tenet Frisco Ltd.

Frisco dba Baylor Scott & White Medical Center L05768 | Frisco 17 04/08/16
Centennial

Galveston The University of Texas Medical Branch L01299 | Galveston 101 04/15/16

Houston Baylor College of Medicine L00680 | Houston 121 04/08/16
Memorial Hermann Health System

Houston dba Memorial Hermann Memorial City L01168 | Houston 162 04/13/16
Medical Center
SJ Medical Center L.L.C.

| Houston dba St. Joseph Medical Center L02279 | Houston 87 04/08/16

Memorial Hermann Health System

Houston dba Memorial Hermann Northeast Hospital L02412 | Houston 108 04/06/16
Memorial Hermann Health System

Houston dba Memorial Hermann Northeast Hospital 102412 | Houston 109 04/13/16
Memorial Hermann Health System

Houston dba Memorial Hermann Katy Hospital L03052 | Houston 71 04/08/16
Memorial Hermann Health System

Houston dba Memorial Hermann Katy Hospital L03052 | Houston 72 04/11/16
Memorial Hermann Health System

Houston dba Memorial Hermann Sugar Land Hospital L03457 | Houston 36 04/11/16

Houston University of Texas Health Science Center at L03685 | Houston 36 04/06/16
Houston
Memorial Hermann Health System

Houston dba Memorial Hermann Hospital The L03772 | Houston 128 04/06/16
Woodlands
Memorial Hermann Health System

Houston dba Memorial Hermann Hospital The L03772 | Houston 129 04/13/16
Woodlands

Houston Wyle Laboratories Inc. L.04813 | Houston 13 04/05/16
Medi Physics Inc.

Houston dba GE Healthcare L05517 | Houston 25 04/05/16

Houston pexas Qulf Coast Veterinary Specialists 106437 | Houston 01 | 04/08/16
Memorial Hermann Health System

Houston dba Memorial Hermann Texas Medical Center 106439 | Houston 08 04/13/16
Laredo Regional Medical Center L.P.

Laredo dba Doctors Hospital of Laredo L02192 | Laredo 40 04/11/16

Longview Westlake Longview Corporation L06294 | Longview 09 04/15/16
Covenant Health System

Lubbock dba Joe Arrington Cancer Research and L04881 | Lubbock 67 04/05/16
Treatment Center

. Memorial Health System of East Texas .

Lutkin dba Chi St. Lukes Health Memorial L1346 ) Lutkin 97 | 04/06/16

Midland West Texas Nuclear Pharmacy Partners 104573 | Midland 32 04/08/16

Paris Advanced Heart Care P.A. 105290 | Paris 38 04/13/16
Columbia Med. Ctr. of Plano Subsidiary L.P.

Plano dba Medical Center of Plano L02032 | Plano 107 04/05/16

Plano Truradiation Partners Plano L.L.C. L06617 | Plano 07 04/06/16

Port Lavaca Union Carbide Corporation A Subsidiary of the | 1 54051 | port Lavaca 101 | 04/06/16
Dow Chemical Company

Richmond Oakbend Medical Center 102406 | Richmond 58 04/08/16
Lake Pointe Operating Company L.L.C.

Rowlett dba Baylor Scott & White Medical Center — L04060 | Rowlett 19 04/06/16
Lake Pointe

San Antonio Heart Consultants of San Antonio P.L.L.C. L06678 | San Antonio 02 04/12/16

Sherman Texas Oncology P.A. L05502 | Sherman 19 04/11/16
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AMENDMENTS TO EXISTING LICENSES ISSUED (continued):

Texas Regional Medical Center L.L.C.
Sunnyvale dba Baylor Scott & White Medical Center L06692 | Sunnyvale 01 04/06/16
Sunnyvale
Tatum Luminant Mining Company L.L.C. L06081 | Tatum 15 04/13/16
Throughout TX | Halliburton Energy Services Inc. 103284 | Alvarado 42 04/15/16
Throughout TX | Rodriguez Engineering Laboratories LLC. L04700 | Austin 21 04/13/16
dba Rodriguez Engineering Laboratories
Throughout TX | ECS — Texas L.L.P. 105384 | Carrollton 13 04/06/16
Throughout TX | Integrity Testlabs L.L.C. L06756 | Clute 01 04/06/16
Throughout TX | Basic Energy Services L.P. 106425 | Eastland 06 04/08/16
Throughout TX | Mestena Uranium L.L.C. L05939 | Encino 07 04/12/16
Throughout TX | Archer Wireline L.L.C. L06620 | Fort Worth 12 04/07/16
Throughout TX | DMS Health Technologies, Inc. 105594 | Garland 28 04/01/16
Throughout TX | Protechnics Environmental 104477 | Houston 21 04/08/16
Throughout TX | Furmanite America Inc. L06554 | Houston 19 04/15/16
Throughout TX | Visuray L.L.C. L06602 | Houston 01 04/08/16
C&J Spec Rent Services Inc.
Throughout TX dba Casedhole Solutions L06662 | Houston 05 04/01/16
Throughout TX | PVR Engineering & Testing Inc. L06725 | Houston 01 04/08/16
Throughout TX | Micro Motion Inc. L06760 | Houston 01 04/08/16
dba Roxar
Throughout TX | NDT Pro Services L.L.C. L06772 | Houston 01 04/04/16
Throughout TX | Dialog Wireline Services L.L.C. L06104 | Kilgore 15 04/05/16
Throughout TX | Code Compliance Inspection L.L.C. L06703 | La Porte 05 04/01/16
Throughout TX | Permian Nondestructive Testing Inc. L06001 | Midland 22 04/06/16
Petrochem Inspection Services Inc.
Throughout TX dba TUV Sud America Chemical Oil and Gas L04460 | Pasadena 125 04/13/16
Throughout TX | Cima Inspection Inc. 106586 | Pasadena 05 04/15/16
Throughout TX | GE Oil & Gas Logging Services Inc. L05262 | Pleasanton 56 04/08/16
Throughout TX | Luminant Mining Company L.L.C. L06081 | Tatum 14 04/01/16
Throughout TX | TSI Laboratories Inc. 104767 | Victoria 16 04/07/16
Tyler I(\:/Ie(;t::r Frances Hospital Regional Health Care L1670 | Tyler 202 04/14/16
Baylor Medical Center at Waxahachie
Waxahachie dba Baylor Scott & White Medical Center — L04536 | Waxahachie 48 04/06/16
Waxahachie
Webster Gulf Coast MRI & Diagnostic L05333 | Webster 23 04/05/16
RENEWAL OF LICENSES ISSUED:
Location of . . . Amend-
Use/Possession Name of Licensed Entity II\IJixcr;rllaseer City (Ent;ilcensed ment ]Z?:tt?o(:lf
of Material ty Number
Throughout TX | Momentum Design and Construction Inc. L05212 | El Paso 08 04/05/16
EMERGENCY ORDERS ISSUED:
Location of . . License Type of . Date of
Licensed Entity Name of Licensed Entity Number Order Action Taken Issuance
Order required registrant to
temporarily suspend or
Preferred Hospital Leasing Emergenc restrict use of x-ray 03/30/16
Eldorado Eldorado, Inc. d/b/a Schleicher R01282 Orde rg Y| machines and correct (Rescinded
County Medical Center alleged violations to protect | 4/11/16)
the public health and safety
and the environment.

TRD-201601899
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Lisa Hernandez

General Counsel

Department of State Health Services
Filed: April 20, 2016

¢ ¢ ¢

Texas Department of Housing and Community
Affairs

Release of the Notice of Funding Availability (NOFA) for the
"2017 Amy Young Barrier Removal Program"

1. Source of Funds.

The Amy Young Barrier Removal Program is funded through the Hous-
ing Trust Fund which was established by the 72nd Legislature, Sen-
ate Bill 546, Texas Government Code, §2306.201, to create affordable
housing for low- and very low-income households. Funding sources
consist of appropriations or transfers made to the fund, unencumbered
fund balances, and public or private gifts, grants, or donations.

II. Notice of Funding Availability (NOFA) Summary.

The Texas Department of Housing and Community Affairs (the "De-
partment") announces the availability of $1,387,239 of State of Texas
Housing Trust Funds for Fiscal Year 2017 for the Amy Young Barrier
Removal ("AYBR") Program to be released on June 7, 2016. Funds
are available through the Department's first-come, first-served online
Reservation System. Additional funds may be added to this NOFA
from loan repayments, interest earnings and deobligations from prior
years.

The AYBR Program provides one-time grants of up to $20,000 to Per-
sons with Disabilities in a household qualified as earning 80% or less of
the applicable Area Median Family Income. Grants are for home mod-
ifications that increase accessibility, eliminate life-threatening hazards
and correct unsafe conditions.

To be able to reserve AYBR Program funds on behalf of an eligible
Person with Disabilities, nonprofit organizations, units of local gov-
ernment, councils of government, local mental health authorities, and
public housing authorities must apply to be a Program Administrator
and execute an AYBR Program Reservation System Agreement.

I1I. Additional Information.

The 2016-2017 AYBR Program NOFA is posted on the De-
partment's website at http://www.tdhca.state.tx.us/htf/single-fam-
ily/amy-young.htm. Questions regarding the AYBR Program NOFA
may be addressed to Diana Velez at (512) 475-4828 or diana.velez@td-
hca.state.tx.us.

TRD-201601910

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs

Filed: April 22, 2016

¢ ¢ ¢

Texas Department of Insurance
Company Licensing

Application for incorporation in the State of Texas by NATIONWIDE
SOUTHWEST BENEFITS TRUST, a domestic Multiple Employer
Welfare Arrangement (MEWA). The home office is in Irving, Texas.

Any objections must be filed with the Texas Department of Insurance,
within twenty (20) calendar days from the date of the Texas Register
publication, addressed to the attention of Jeff Hunt, 333 Guadalupe
Street, MC 305-2C, Austin, Texas 78701.

TRD-201601996

Norma Garcia

General Counsel

Texas Department of Insurance
Filed: April 27, 2016

14 ¢ 14
Texas Lottery Commission
Scratch Ticket Game Number 1763 "Wild Cash"
1.0 Name and Style of Scratch Ticket Game.

A. The name of Scratch Ticket Game No. 1763 is "WILD CASH". The
play style is "key number match".

1.1 Price of Scratch Ticket Game.

A. The price for Scratch Ticket Game No. 1763 shall be $5.00 per
Scratch Ticket.

1.2 Definitions in Scratch Ticket Game No. 1763.

A. Display Printing - That area of the Scratch Ticket outside of the area
where the overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the Scratch Ticket.

C. Play Symbol - The printed data under the latex on the front of the
Scratch Ticket that is used to determine eligibility for a prize. Each
Play Symbol is printed in Symbol font in black ink in positive ex-
cept for dual-image games. The possible black Play Symbols are: 01,
02, 03, 04, 06, 07, 08, 09, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36,
37, 38, 39, 40, STAR SYMBOL, 5X SYMBOL, CROWN SYMBOL,
COINS SYMBOL, DIAMOND SYMBOL, GOLD BAR SYMBOL,
$5.00, $10.00, $15.00, $20.00, $25.00, $40.00, $50.00, $100, $500,
$1,000 and $100,000.

D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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Figure 1: GAME NO.1763 - 1.2D

PLAY SYMBOL CAPTION
01 ONE
02 TWO
03 THR
04 FOR
06 SIX
07 SVN
08 EGT
09 NIN
10 TEN
11 ELV
12 TLV
13 TRN
14 FTN
15 FFN
16 SXN
17 SVT
18 ETN
19 NTN
20 TWY
21 TWON
22 TWTO
23 TWTH
24 TWFR
25 TWFV
26 TWSX
27 TWSV
28 TWET
29 TWNI
30 TRTY
31 TRON
32 TRTO
33 TRTH
34 TRFR
35 TRFV
36 TRSX
37 TRSV
38 TRET
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39 TRNI
40 FRTY
STAR SYMBOL WIN$100
5X SYMBOL WINXS5
CROWN SYMBOL CROWN
COINS SYMBOL COINS
DIAMOND SYMBOL DIAMOND
GOLD BAR SYMBOL WIN$25
$5.00 FIV$
$10.00 TEN$
$15.00 FFN$
$20.00 TWY$
$25.00 TWFV$
$40.00 FRTY$
$50.00 FFTY$
$100 ONHN
$500 FVHN
$1,000 ONTH
$100,000 100TH

E. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the Scratch Ticket. The
Serial Number is for validation purposes and cannot be used to play the
game. The format will be: 0000000000000.

F. Low-Tier Prize - A prize of $5.00, $10.00 or $20.00.
G. Mid-Tier Prize - A prize of $25.00, $50.00, $100 or $500.
H. High-Tier Prize - A prize of $1,000 or $100,000.

I. Bar Code - A 24 (twenty-four) character interleaved two (2) of five
(5) Bar Code which will include a four (4) digit game ID, the seven (7)
digit Pack number, the three (3) digit Scratch Ticket number and the
ten (10) digit Validation Number. The Bar Code appears on the back
of the Scratch Ticket.

J. Pack-Scratch Ticket Number - A 14 (fourteen) digit number consist-
ing of the four (4) digit game number (1763), a seven (7) digit Pack
number, and a three (3) digit Scratch Ticket number. Scratch Ticket
numbers start with 001 and end with 075 within each Pack. The format
will be: 1763-0000001-001.

K. Pack - A Pack of the "WILD CASH" Scratch Ticket Game contains
075 Tickets, packed in plastic shrink-wrapping and fanfolded in pages
of one (1). The Packs will alternate. One will show the front of Ticket
001 and back of 075 while the other fold will show the back of Ticket
001 and front of 075.

L. Non-Winning Scratch Ticket - A Scratch Ticket which is not pro-
grammed to be a winning Scratch Ticket or a Scratch Ticket that does
not meet all of the requirements of these Game Procedures, the State
Lottery Act (Texas Government Code, Chapter 466), and applicable

rules adopted by the Texas Lottery pursuant to the State Lottery Act
and referenced in 16 TAC Chapter 401.

M. Scratch Ticket Game, Scratch Ticket or Ticket - Texas Lottery
"WILD CASH" Scratch Ticket Game No. 1763.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general Scratch Ticket validation requirements set
forth in Texas Lottery Rule §401.302, Instant Game Rules, these Game
Procedures, and the requirements set out on the back of each Scratch
Ticket. A prize winner in the "WILD CASH" Scratch Ticket Game is
determined once the latex on the Scratch Ticket is scratched off to ex-
pose 45 (forty-five) Play Symbols. If a player matches any of YOUR
NUMBERS Play Symbols to any of the WINNING NUMBERS Play
Symbols, the player wins the prize for that number. If a player reveals
a "STAR" Play Symbol, the player wins $100 instantly. If a player re-
veals a "5X" Play Symbol, the player wins 5 TIMES the prize for that
symbol. No portion of the Display Printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Scratch Ticket.

2.1 Scratch Ticket Validation Requirements.

A. To be a valid Scratch Ticket, all of the following requirements must
be met:

1. Exactly 45 (forty-five) Play Symbols must appear under the Latex
Overprint on the front portion of the Scratch Ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

41 TexReg 3344 May 6, 2016 Texas Register



4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The Scratch Ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Scratch
Ticket Number must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery's
codes, to the Play Symbols on the Scratch Ticket;

8. The Scratch Ticket must not have a hole punched through it, be
mutilated, altered, unreadable, reconstituted or tampered with in any
manner;

9. The Scratch Ticket must not be counterfeit in whole or in part;

10. The Scratch Ticket must have been issued by the Texas Lottery in
an authorized manner;

11. The Scratch Ticket must not have been stolen, nor appear on any
list of omitted Scratch Tickets or non-activated Scratch Tickets on file
at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Scratch Ticket Number must be right side up and not reversed in
any manner;

13. The Scratch Ticket must be complete and not miscut and have ex-
actly 45 (forty-five) Play Symbols under the Latex Overprint on the
front portion of the Scratch Ticket, exactly one Serial Number, exactly
one Retailer Validation Code, and exactly one Pack-Scratch Ticket
Number on the Scratch Ticket;

14. The Serial Number of an apparent winning Scratch Ticket shall cor-
respond with the Texas Lottery's Serial Numbers for winning Scratch
Tickets, and a Scratch Ticket with that Serial Number shall not have
been paid previously;

15. The Scratch Ticket must not be blank or partially blank, misregis-
tered, defective or printed or produced in error;

16. Each of the 45 (forty-five) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;

17. Each of the 45 (forty-five) Play Symbols on the Scratch Ticket
must be printed in the Symbol font and must correspond precisely to the
artwork on file at the Texas Lottery; the Scratch Ticket Serial Numbers
must be printed in the Serial font and must correspond precisely to
the artwork on file at the Texas Lottery; and the Pack-Scratch Ticket
Number must be printed in the Pack-Scratch Ticket Number font and
must correspond precisely to the artwork on file at the Texas Lottery;

18. The Display Printing on the Scratch Ticket must be regular in every
respect and correspond precisely to the artwork on file at the Texas
Lottery; and

19. The Scratch Ticket must have been received by the Texas Lottery
by applicable deadlines.

B. The Scratch Ticket must pass all additional validation tests provided
for in these Game Procedures, the Texas Lottery's Rules governing the
award of prizes of the amount to be validated, and any confidential
validation and security tests of the Texas Lottery.

C. Any Scratch Ticket not passing all of the validation requirements is
void and ineligible for any prize and shall not be paid. However, the
Executive Director may, solely at the Executive Director's discretion,
refund the retail sales price of the Scratch Ticket. In the event a de-
fective Scratch Ticket is purchased, the only responsibility or liability
of the Texas Lottery shall be to replace the defective Scratch Ticket
with another unplayed Scratch Ticket in that Scratch Ticket Game (or
a Scratch Ticket of equivalent sales price from any other current Texas

Lottery Scratch Ticket Game) or refund the retail sales price of the
Scratch Ticket, solely at the Executive Director's discretion.

2.2 Programmed Game Parameters.

A. A Ticket can win up to twenty-one (21) times in accordance with
the approved prize structure.

B. Adjacent non-winning tickets within a pack will not have matching
Play Symbol and Prize Symbol patterns. Two (2) Tickets have match-
ing Play Symbol and Prize Symbol patterns if they have the same Play
Symbol and Prize Symbols in the same spots.

C. The top Prize Symbol will appear on every Ticket unless restricted
by other parameters, play action or prize structure.

D. Each Ticket will have four (4) different "WINNING NUMBERS"
Play Symbols.

E. Non-winning "YOUR NUMBERS" Play Symbols will all be differ-
ent.

F. Non-winning Prize Symbols will never appear more than three (3)
times.

G. The "STAR" (WIN$100) and the "5X" (WINXS5) Play Symbols will
never appear in the "WINNING NUMBERS" Play Symbol spots.

H. "5X" (WINXS) Play Symbols will only appear as dictated by the
prize structure.

1. Non-winning Prize Symbols will never be the same as the winning
Prize Symbol(s).

J. No prize amount in a non-winning spot will correspond with the
"YOUR NUMBERS"

Play Symbol i.e., 10 and $10).

K. "GOLDBAR" (WIN$25) Play Symbol will only appear as dictated
by the prize structure.

2.3 Procedure for Claiming Prizes.

A. To claim a "WILD CASH" Scratch Ticket Game prize of $5.00,
$10.00, $20.00, $25.00, $50.00, $100 or $500, a claimant shall sign the
back of the Scratch Ticket in the space designated on the Scratch Ticket
and present the winning Scratch Ticket to any Texas Lottery Retailer.
The Texas Lottery Retailer shall verify the claim and, if valid, and upon
presentation of proper identification, if appropriate, make payment of
the amount due the claimant and physically void the Scratch Ticket;
provided that the Texas Lottery Retailer may, but is not required, to
pay a $25.00, $50.00, $100 or $500 Scratch Ticket Game. In the event
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery
Retailer shall provide the claimant with a claim form and instruct the
claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.

B. To claim a "WILD CASH" Scratch Ticket Game prize of $1,000
or $100,000, the claimant must sign the winning Scratch Ticket and
present it at one of the Texas Lottery's Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning Scratch Ticket for that prize upon presentation of
proper identification. When paying a prize of $600 or more, the Texas
Lottery shall file the appropriate income reporting form with the Inter-
nal Revenue Service (IRS) and shall withhold federal income tax at a
rate set by the IRS if required. In the event that the claim is not vali-
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dated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

C. As an alternative method of claiming a "WILD CASH" Scratch
Ticket Game prize, the claimant must sign the winning Scratch Ticket,
thoroughly complete a claim form, and mail both to: Texas Lottery
Commission, P.O. Box 16600, Austin, Texas 78761-6600. The Texas
Lottery is not responsible for Scratch Tickets lost in the mail. In the
event that the claim is not validated by the Texas Lottery, the claim
shall be denied and the claimant shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct:

1. A sufficient amount from the winnings of a prize winner who has
been finally determined to be:

a. delinquent in the payment of a tax or other money to a state agency
and that delinquency is reported to the Comptroller under Government
Code §403.055;

b. in default on a loan made under Chapter 52, Education Code; or

c. in default on a loan guaranteed under Chapter 57, Education Code;
and

2. delinquent child support payments from the winnings of a prize
winner in the amount of the delinquency as determined by a court or a
Title IV-D agency under Chapter 231, Family Code.

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the Scratch Ticket
presented for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize under $600 from the "WILD CASH"

Scratch Ticket Game, the Texas Lottery shall deliver to an adult mem-
ber of the minor's family or the minor's guardian a check or warrant in
the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of $600 or more from the "WILD CASH" Scratch Ticket Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor's family or the minor's
guardian serving as custodian for the minor.

2.7 Scratch Ticket Claim Period. All Scratch Ticket prizes must be
claimed within 180 days following the end of the Scratch Ticket Game
or within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code §466.408. Any rights to a
prize that is not claimed within that period, and in the manner specified
in these Game Procedures and on the back of each Scratch Ticket, shall
be forfeited.

2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of Scratch Tickets ordered. The number of actual prizes
available in a game may vary based on number of Scratch Tickets man-
ufactured, testing, distribution, sales and number of prizes claimed. A
Scratch Ticket Game may continue to be sold even when all the top
prizes have been claimed.

3.0 Scratch Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of a
Scratch Ticket in the space designated, a Scratch Ticket shall be owned
by the physical possessor of said Scratch Ticket. When a signature is
placed on the back of the Scratch Ticket in the space designated, the
player whose signature appears in that area shall be the owner of the
Scratch Ticket and shall be entitled to any prize attributable thereto.
Notwithstanding any name or names submitted on a claim form, the
Executive Director shall make payment to the player whose signature
appears on the back of the Scratch Ticket in the space designated. If
more than one name appears on the back of the Scratch Ticket, the
Executive Director will require that one of those players whose name
appears thereon be designated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Scratch
Tickets and shall not be required to pay on a lost or stolen Scratch
Ticket.

4.0 Number and Value of Scratch Ticket Prizes. There will be approx-
imately 7,200,000 Scratch Tickets in Scratch Ticket Game No. 1763.
The approximate number and value of prizes in the game are as fol-
lows:
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Figure 2: GAME NO. 1763 - 4.0

Prize Amount Approximate Number of | Approximate Odds are 1 in
Winners* **

$5 768,000 9.38
$10 960,000 7.50
$20 192,000 37.50
$25 96,000 75.00
$50 48,000 150.00
$100 12,000 600.00
$500 960 7,500.00
$1,000 120 60,000.00
$100,000 6 1,200,000.00

*The number of prizes in a game is approximate based on the number of tickets ordered.
The number of actual prizes available in a game may vary based on number of tickets
manufactured, testing, distribution, sales and number of prizes claimed.

**The overall odds of winning a prize are 1 in 3.47.

The individual odds of winning for a

particular prize level may vary based on sales, distribution, testing, and number of prizes

claimed.

A. The actual number of Scratch Tickets in the game may be increased
or decreased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Scratch Ticket Game. The Executive Director may, at
any time, announce a closing date (end date) for the Scratch Ticket
Game No. 1763 without advance notice, at which point no further
Scratch Tickets in that game may be sold. The determination of the
closing date and reasons for closing will be made in accordance with
the Scratch Ticket closing procedures and the Instant Game Rules. See
16 TAC §401.302(j).

6.0 Governing Law. In purchasing a Scratch Ticket, the player agrees to
comply with, and abide by, these Game Procedures for Scratch Ticket
Game No. 1763, the State Lottery Act (Texas Government Code, Chap-
ter 466), applicable rules adopted by the Texas Lottery pursuant to the
State Lottery Act and referenced in 16 TAC Chapter 401, and all final
decisions of the Executive Director.

TRD-201601908

Bob Biard

General Counsel

Texas Lottery Commission
Filed: April 22, 2016

¢ ¢ ¢
Public Utility Commission of Texas

Announcement of Application for Amendment to a
State-Issued Certificate of Franchise Authority

The Public Utility Commission of Texas (commission) received an ap-
plication on April 22, 2016, to amend a state-issued certificate of fran-
chise authority, pursuant to §§66.001 - 66.016 of the Public Utility Reg-
ulatory Act (PURA).

Project Title and Number: Application of Frontier Southwest Incor-
porated d/b/a Frontier Communications of Texas f/k/a GTE Southwest
Incorporation d/b/a Verizon Southwest for Amendment to a State-Is-
sued Certificate of Franchise Authority for Name Change and Transfer
in Ownership Control, Project Number 45877.

The Applicant seeks approval of a name change and transfer in own-
ership control from GTE Southwest incorporated d/b/a Verizon South-
west to Frontier Southwest Incorporated d/b/a Frontier Communica-
tions of Texas.

Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326 or by phone at (512) 936-7120 or toll-free at (888)
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission through Relay Texas by
dialing 7-1-1. All inquiries should reference Project Number 45877.

TRD-201601971

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 26, 2016

¢ ¢ ¢

Announcement of Application for Amendment to a
State-Issued Certificate of Franchise Authority

The Public Utility Commission of Texas (commission) received an ap-
plication on April 22, 2016, to amend a state-issued certificate of fran-
chise authority, pursuant to §§66.001 - 66.016 of the Public Utility Reg-
ulatory Act (PURA).

Project Title and Number: Application of Grande Communications
Networks LLC for Amendment to its State-Issued Certificate of Fran-
chise Authority, Project Number 45882.
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The requested amendment is to expand the service area footprint to
include the municipal boundaries of Lewisville, Texas.

Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326 or by phone at (512) 936-7120 or toll-free at (888)
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission through Relay Texas by
dialing 7-1-1. All inquiries should reference Project Number 45882.

TRD-201601972

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 26, 2016

¢ ¢ ¢
Major Consulting Services Contract
RFP Number 473-16-00153
Project No. 45523

Contract No. 473-14-00153 for technical consulting services related
to Entergy Texas, Inc.'s (ETI) participation in an orderly transition out
of the Entergy Service Agreement, as well as ETI's membership and
participation in the Mid-Continent Independent System Operator Re-
gional Transmission Organization.

Consultant:

The Liberty Consulting Group

279 N. Zinns Mill Road

Suite H

Lebanon, Pennsylvania 17042

Contract No. 473-14-00153 extended through March 18, 2017
Compensation: $93,000.

Reports provided to PUCT on a monthly basis.

TRD-201601887

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 20, 2016

¢ ¢ ¢

Notice of Application for Sale, Transfer, or Merger

Notice is given to the public of an application filed with the Public Util-
ity Commission of Texas (commission) on April 20, 2016, by Riviera
Water System Inc. and Riviera Water Control and Improvement Dis-
trict pursuant to the Texas Water Code.

Docket Style and Number: Application of Riviera Water Systems Inc.
and Riviera Water Control and Improvement District for Sale, Trans-
fer, or Merger of Facilities and Certificate Rights in Kleberg County,
Docket Number 45873.

The Application: Riviera Water Systems Inc. (RWSI) and Riviera Wa-
ter Control and Improvement District (Riviera WCID) filed an applica-
tion for approval of a sale, transfer or merger in which Riviera WCID
will acquire all of RWSI's facilities and certificate rights in Kleberg
County. Persons who wish to intervene in the proceeding or comment
upon the action sought should contact the commission as soon as pos-
sible as an intervention deadline will be imposed. A comment or re-
quest to intervene should be mailed to Public Utility Commission of

Texas, P.O. Box 13326, Austin, Texas 78711-3326. Further informa-
tion may also be obtained by calling the commission's Office of Cus-
tomer Protection at (512) 936-7120 or (888) 782-8477. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission through Relay Texas by dialing 7-1-1. All correspon-
dence should refer to Docket Number 45873.

TRD-201601983

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 26, 2016

¢ ¢ ¢

Notice of Intent to Implement a Minor Rate Change Pursuant
to 16 TAC §26.171

Notice is given to the public of an application filed with the Public
Utility Commission of Texas (Commission) on April 20, 2016, to im-
plement a minor rate change pursuant to 16 TAC §26.171.

Tariff Control Title and Number: Notice of Southwest Texas Telephone
Company for Approval of a Minor Rate Change Pursuant to 16 Tex.
Admin. Code §26.171 and PURA Section 53, Subchapter G, Tariff
Control Number 45874.

The Application: Southwest Texas Telephone Company (Southwest
Texas) filed an application with the Commission for revisions to its
Local Exchange Tariff to increase the monthly Residential Local Ex-
change Access Line rates in all of its exchanges by $2.00, the Business
Local Exchange Access Line Service rate in the Rocksprings Exchange
by $2.00, and the returned check charge. Southwest Texas also pro-
posed a decrease in several optional service rates. Southwest Texas
proposed an effective date of June 1, 2016. The estimated revenue in-
crease to be recognized by the Applicant is $54,045 in gross annual
intrastate revenues. The Applicant has 3,709 access lines (residence
and business) in service in the state of Texas.

If the Commission receives a complaint(s) relating to this application
signed by 5% of the affected local service customers to which this ap-
plication applies by May 10, 2016, the application will be docketed.
The 5% limitation will be calculated based upon the total number of
customers of record as of the calendar month preceding the Commis-
sion's receipt of the complaint(s).

Persons wishing to comment on this application should contact the Pub-
lic Utility Commission of Texas by May 10, 2016. Requests to inter-
vene should be filed with the Commission's Filing Clerk at P.O. Box
13326, Austin, Texas 78711-3326 or you may call the Commission at
(512) 936-7120 or toll-free 1-800-735-2989. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the Com-
mission through Relay Texas by dialing 7-1-1. All correspondence
should refer to Tariff Control Number 45874.

TRD-201601973

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 26, 2016

¢ ¢ ¢
Sam Houston State University
Award of Consulting Services for Affirmative Action Plan

Sam Houston State University is issuing an award notice for Consulting
Services for Affirmative Action Plan to Biddle Consulting Group, Inc.
193 Blue Ravine Road, Suite 270, Folsom, CA 95630.
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Description of Services and Deliverables:

. Assembly of applicable salary and demographic data

. Preparation of annual policy statement for President's signature

. Identification of potential problem areas and recommended actions
. Preparation of organizational profile

. Job group analysis preparation

. Placement goals preparation

. Preparation of action-oriented programs

. Development of 2016 Affirmative Action Plan

O 0 9 N »n b~ LN~

. Development of 2017 Affirmative Action Plan

10. Development of 2018 Affirmative Action Plan

Term of Contract: April 26, 2016 through August 31, 2018

Total Value of Contract: $16,500 plus approved travel as necessary

TRD-201602001

Renee Starns

Executive Director, Procurement and Business Services
Sam Houston State University

Filed: April 27, 2016

¢ ¢ ¢
Texas Department of Transportation

Public Hearing Notice - Statewide Transportation Improvement
Program

The Texas Department of Transportation (department) will hold a pub-
lic hearing on Wednesday, June 1, 2016 at 10:00 a.m. at 200 East River-
side Drive, Room 1A-2, in Austin, Texas to receive public comments
on the May 2016 Quarterly Revisions to the Statewide Transportation
Improvement Program (STIP) for FY 2015-2018.

The STIP reflects the federally funded transportation projects in the
FY 2015-2018 Transportation Improvement Programs (TIPs) for each
Metropolitan Planning Organization (MPO) in the state. The STIP in-
cludes both state and federally funded projects for the nonattainment
areas of Dallas-Fort Worth, El Paso, and Houston. The STIP also con-
tains information on federally funded projects in rural areas that are not
included in any MPO area, and other statewide programs as listed.

Title 23, United States Code, §134 and §135 require each designated
MPO and the state, respectively, to develop a TIP and STIP as a con-
dition to securing federal funds for transportation projects under Title
23 or the Federal Transit Act (49 USC §5301, et seq.). Section 134
requires an MPO to develop its TIP in cooperation with the state and
affected public transit operators and to provide an opportunity for inter-
ested parties to participate in the development of the program. Section
135 requires the state to develop a STIP for all areas of the state in coop-
eration with the designated MPOs and, with respect to non-metropoli-
tan areas, in consultation with affected local officials, and further re-
quires an opportunity for participation by interested parties as well as
approval by the Governor or the Governor's designee.

A copy of the proposed May 2016 Quarterly Revisions to the FY 2015-
2018 STIP will be available for review, at the time the notice of hear-
ing is published, at each of the department's district offices, at the
department's Transportation Planning and Programming Division of-
fices located in Building 118, Second Floor, 118 East Riverside Drive,
Austin, Texas, or (512) 486-5033, and on the department's website at:
http://www.txdot.gov/government/programs/stips.html

Persons wishing to speak at the hearing may register in advance by
notifying Lori Morel, Transportation Planning and Programming Di-
vision, at (512) 486-5033 not later than Tuesday, May 31, 2016, or
they may register at the hearing location beginning at 9:00 a.m. on
the day of the hearing. Speakers will be taken in the order registered.
Any interested person may appear and offer comments or testimony,
either orally or in writing; however, questioning of witnesses will be
reserved exclusively to the presiding authority as may be necessary to
ensure a complete record. While any persons with pertinent comments
or testimony will be granted an opportunity to present them during the
course of the hearing, the presiding authority reserves the right to re-
strict testimony in terms of time or repetitive content. Groups, orga-
nizations, or associations should be represented by only one speaker.
Speakers are requested to refrain from repeating previously presented
testimony. Persons with disabilities who have special communication
or accommodation needs or who plan to attend the hearing may contact
the Transportation Planning and Programming Division, at 118 East
Riverside Drive Austin, Texas 78704-1205, (512) 486-5053. Requests
should be made no later than Tuesday, May 31, 2016. Every reason-
able effort will be made to accommodate the needs.

Interested parties who are unable to attend the hearing may submit
comments regarding the proposed May 2016 Quarterly Revisions to
the FY 2015-2018 STIP to Lauren Garduno, P.E., Interim Director of
Transportation Planning and Programming, P.O. Box 149217, Austin,
Texas 78714-9217. In order to be considered, all written comments
must be received at the Transportation Planning and Programming of-
fice by 4:00 p.m. on Monday, June 6, 2016.

TRD-201601920

Joanne Wright

Deputy General Counsel

Texas Department of Transportation
Filed: April 25, 2016

¢ ¢ ¢
Public Notice - Aviation

Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.

For information regarding actions and times for aviation public hear-
ings, please go to the following website:

www.txdot.gov/inside-txdot/get-involved/about/hearings-meet-
ings.html.

Or visit www.txdot.gov, How Do I Find Hearings and Meetings, choose
Hearings and Meetings, and then choose Schedule.

Or contact Texas Department of Transportation, Aviation Division, 150
East Riverside, Austin, Texas 78704, (512) 416-4500 or 1-800-68-PI-
LOT.

TRD-201601963

Joanne Wright

Deputy General Counsel

Texas Department of Transportation

Filed: April 26, 2016
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Texas Water Development Board

Request for Applications for Flood Protection Grants
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The Texas Water Development Board (TWDB) requests applications
for the possible award of grants for early warning systems, the im-
plementation of local strategies for alerting and responding to floods,
or flood protection planning. TWDB will accept applications that
include political subdivisions in Texas that have the authority to plan
for and implement projects related to flood protection. Applicants
or the beneficiaries of the application have to be participants in the
National Flood Insurance Program or have applied to participate in the
National Flood Insurance Program. For more information including
instructions on how to apply, please visit the TWDB Web site at:
http://www.twdb.texas.gov/about/contract _admin/request/rfa_03.asp.

TRD-201601905
Les Trobman
General Counsel
Texas Water Development Board
Filed: April 21, 2016
L4 14 ¢

Workforce Solutions Borderplex
Request for Proposal

RFP # PY16-600-103

Workforce Solutions Borderplex is soliciting proposals for Communi-
cation Services for Community Outreach and Program Awareness. The
Request for Proposal (RFP) # PY 16-600-103 may be requested in writ-
ing or picked up in person on or after 9:00 a.m. MST, Monday, May 2,
2016, at the WSB's offices located at 300 E. Main, Suite 800, El Paso,
Texas 79901. The RFP will also be available online at www.border-
plexjobs.com/rfps.

Questions may be submitted via email to procurement@border-
plexjobs.com no later than 12:00 p.m. MST on May 17, 2016.
Proposals to this RFP must be physically received by the Purchasing
Department no later than 9:00 a.m. MST on June 13, 2016.
TRD-201601998

Andrea Kitchen

Purchasing Agent

Workforce Solutions Borderplex

Filed: April 27, 2016

¢ ¢ ¢

41 TexReg 3350 May 6, 2016 Texas Register


http:plexjobs.com
www.border
http://www.twdb.texas.gov/about/contract_admin/request/rfa_03.asp

How to Use the Texas Register

Information Available: The sections of the Texas Register
represent various facets of state government. Documents contained
within them include:

Governor -
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Texas Ethics Commission - summaries of requests for
opinions and opinions.

Emergency Rules- sections adopted by state agencies on an
emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date.

Adopted Rules - sections adopted following public comment
period.

Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to
Chapter 5, Subchapter L of the Insurance Code.

Review of Agency Rules - notices of state agency rules
review.

Tables and Graphics - graphic material from the proposed,
emergency and adopted sections.

Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from one
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

Appointments,  executive orders, and

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document appears,
the words “TexReg” and the beginning page number on which that
document was published. For example, a document published on
page 2402 of Volume 40 (2015) is cited as follows: 40 TexReg
2402.

In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-left
hand corner of the page, would be written “40 TexReg 2 issue
date,” while on the opposite page, page 3, in the lower right-hand
corner, would be written “issue date 40 TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, James Earl Rudder Building, 1019 Brazos,
Austin. Material can be found using Texas Register indexes, the
Texas Administrative Code section numbers, or TRD number.

Both the Texas Register and the Texas Administrative Code are
available online at: http://www.sos.state.tx.us. The Texas Register
is available in an .html version as well as a .pdf version through
the internet. For website information, call the Texas Register at
(512) 463-5561.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC.

The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac.

The Titles of the TAC, and their respective Title numbers are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education

22. Examining Boards

25. Health Services

28. Insurance

30. Environmental Quality

31. Natural Resources and Conservation
34. Public Finance

37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is designated
by a TAC number. For example in the citation 1 TAC §27.15: 1
indicates the title under which the agency appears in the Texas
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that
the section is under Chapter 27 of Title 1; 15 represents the
individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas Administrative
Code, please look at the Index of Rules.

The Index of Rules is published cumulatively in the blue-cover
quarterly indexes to the Texas Register.

If a rule has changed during the time period covered by the table,
the rule’s TAC number will be printed with the Texas Register
page number and a notation indicating the type of filing
(emergency, proposed, withdrawn, or adopted) as shown in the
following example.

TITLE 1. ADMINISTRATION

Part 4. Office of the Secretary of State

Chapter 91. Texas Register
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SALES AND CUSTOMER SUPPORT

Sales - To purchase subscriptions or back issues, you may contact LexisNexis Sales at 1-
800-223-1940 from 7am to 7pm, Central Time, Monday through Friday. Subscription cost
is $382 annually for first-class mail delivery and $259 annually for second-class mail
delivery.

Customer Support - For questions concerning your subscription or account information,
you may contact LexisNexis Matthew Bender Customer Support from 7am to 7pm, Central
Time, Monday through Friday.

Phone: (800) 833-9844

Fax: (518) 487-3584

E-mail: customer.support@]lexisnexis.com
Website: www.lexisnexis.com/printcdsc

| exisNexis

It’s how you know™
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